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EQUITY    JURISDICTION    APPLIED    TO    CRIMES 
AND  MISDEMEANORS. 


By  Richard  C.  McMurtrib,  Esq. 


"  For  an  evil  wbich  is  not  felt,  and  which  is,  therefore,  considered  a 
trifle  and  little  tliou^t  of,  draws  after  it  consequences  only  so  much  the 
more  disastrous  "  (Wickliff,  as  quoted  by  Neander). 

Some   time  since   a   distinguished  judge,  now  dead, 

went  out   of  his  way  to  commend,  in  the   name  of  the 

Supreme  Court  of  the  United  States,  the  new  departure 

in  criminal  legislation  and  the  administration  of  criminal 

justice  in  extending  the  jurisdiction  and  forms  of  procedure 

of  courts  of  equity  to  the  statutory  misdemeanor  of  selling 

intoxicants.      At  that  time  an  article  was  inserted  in  the 

Evening-  Post^   of  New  York,  deprecating  the  legislation 

and  the  commendatory  expressions  of  the  Supreme  Court. 

A  learned  judge  requested  that  the  objections  should  be 

pointed  out-      Not  that  he  doubted  as  to  the  impropriety 

^f  ^e  legislation,  but  as  it  is  evident  that  when  such  a 

court  as  the  Supreme  Court  of  the  United  States  allowed 

a  commendation  by  one  of  its  number,  while  speaking  for 

the  whole  bench,  to  pass  unchallenged,  it  is  impossible  to 

telv  on  the  mere  legal  instiBRj:  as  sufficient  to  condemn  it. 
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2  EQUITY  JURISDICTION 

The  commendatory  expressions  referred  to  are  found  in  the 
case  of  Eilenbecken  v.  Plymouth  County.^ 

Before  speaking  of  this  case,  it  may  be  said  that  it  is 
quite  evident,  from  reports  of  judgments  in  the  daily  press, 
that  many  judges  are  assuming  to  use  the  forms  of  equity 
jurisdiction  over  crimes — not,  of  course,  of  crimes  generally, 
this  would  be  an  absurdity  too  great — and  also  in  matters 
to  which  the  same  objections  exist,  as  in  the  particular 
instance  to  which  I  refer — political  elections,  strikes  of 
workmen,  etc.  Believing  this  subject  belongs  to  political 
jurisprudence,  and  that  its  importance  is  measured  only  by 
the  value  of  the  rule  that  removes  criminal  jurisprudence 
from  even  the  apparent  caprice  of  the  judiciary  and  com- 
pels the  intervention  of  a  public  trial  with  the  witnesses 
and  the  accused  brought  face  to  face,  a  jury  to  determine 
the  facts,  the  public  discussion  of  the  admissibility  and 
eflFect  of  evidence,  and  a  fixed  standard  of  punishment,  with 
a  right  to  a  review  and  to  an  appeal  to  the  pardoning 
power,  I  now  propose  to  point  out  the  one  sufficient  ob- 
jection to  the  new  system. 

It  may  be  well  to  state  the  particulars  of  the  case  of 
Eilenbecken  v,  Plymouth  County. 

Iowa,  by  a  statute,  prohibited  the  selling  or  other  dis- 
tribution of  intoxicants.  It  then  conferred  on  the  courts 
the  power  of  a  Court  of  Chancery  to  deal  with  the  violation 
of  the  statute.  For  this  purpose  it  declared  the  act  of 
selling  to  be  a  nuisance,  as  also  the  place  where  it  was 
done,  and,  while  limiting  the  penalty,  it  gave  the  court 
the  power  to  restrain  the  sale  by  an  injunction  and  to 
punish  the  breach  of  the  mandate  like  a  court  of  equity. 
There  are  absurdities  and  iniquities  in  the  statute  that 
seem  incredible.  The  provisions  that  have  had  the  ap- 
proval of  the  Supreme  Court,  however,  have  alone  been 
stated.  The  suppressed  provisions  might  well  be  referred 
to  as  illustrating  the  disastrous  consequences  that  may 
follow  from  a  disregard  of  the  rule  on  which,  more  than 

1 134  U.  S.,  31.  An  abstract  of  this  case  and  the  commendatory  ex- 
pressions of  the  Court  referred  to  will  be  found  in  note  at  the  end  of  this 
article. 
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<Hi  anything  else,  all  civil  and  political  liberty  depends, — 
the  reputation  for  purity  of  the  judiciary  itself;  and  also  the 
consequences  of  committitig  legislation  to  persons  who  ap- 
parently are  ignorant  of  the  foundations  of  that  liberty. 

To  enable  one  not  a  lawyer  to  comprehend  the  ques- 
tion it  is  necessary  to  say  this  much  as  to  what  is  called 
chancery  or    equity     jurisdiction.     It    is  an   exceptional 
jurisdiction.     It  iw^as  designed  to  furnish  a  kind  of  redress 
that  the  law  did  not  and  could  not  give;  to  deal  with  rights 
of  property  not  recognized  by  the  law,  but  established  by 
courts  of  equity.     It  has  always,  and  by  every  author  or 
court  been  recognized  as  confined  to  matters  of  property, 
and  to  cases  where  the  law  failed  to  furnish  an  adequate 
remedy,  and  never  to  have  any  right  to  interfere  in  respect 
to  the  rights  of  persons  as  distinguished  from  property, 
much  less  with  crimes  or  anything  involving  persons  or 
personal  liberty.     Its  mode  of  procedure  differs  from  that 
of  the  law.     Its  remedies  are  as  wholly  different  as  the  com- 
pelling of  the  doing  of  an  act  differs  from  merely  exacting 
compensation  as  estimated  by  a  jury  for  not  doing  it.    And 
out  of  this,  and  as  a  part  of  this  very  exceptional   and 
peculiar   power  of  compelling  the   delivery  of  a  specific 
thing  under  penalty  of  imprisonment  until  it  is  delivered, 
or  restraining  or  compelling  the  performance  of  an  act 
under  the  same  penalty,  there  was  invented  a  writ  or  form 
of  procedure  called  injunction,  which  is  simply  a  writ  com- 
manding the  doing  or  prohibiting  the  doing  of  some  de- 
fined act  which  is  enforced  by  imprisonment  at  the  dis- 
cretion of  the  judge.     The  disobedience  is  called  contempt^ 
that  is  disregard  of  the  command  of  the  judge.  ^ 

The  capacity  to  determine  whether  there  is  a  violation 
of  this  order  depends  upon  the  discretion  of  the  judge.    It 
\s  not  necessary  that  there  shall  be  a  trace  left  of  the  proof 
or  evidence,  for  it  may  all  be  by  unwritten  testimony,  and 
\t  may  all  be  ex  parte  without  the  accused  seeing  the  wit- 
nesses   or    having  an  opportunity  to  ^k  them  a  single 

qoestion. 

Now  this  system,  confined  as  it  has  been  to  mere  mat- 

I  See  35  Cli.  rHv.,  455. 
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ters  of  property — to  commands  not  to  do  some  particular 
act  relative  to  property,  such  as  not  to  negotiate  a  bill,  or 
not  to  build  or  not  to  pull  down  until  a  final  hearing — has 
never  been  complained  of.  On  the  contrary,  it  is  one  of 
the  most  useful  of  all  the  forms  given  us  for  administering 
justice,  and  this  arises  from  the  fact  that  passions  are  ex- 
cluded when  the  rights  of  property  alone  are  under  con- 
sideration, and  the  remedy  is  a  provisional,  temporary  and 
protective  remedy  only.  Is  it  wise  or  prudent,  is  it  con- 
sistent with  the  great  fundamental  laws  that  protect  civil 
liberty,  to  extend  this  sort  of  remedy  to  crimes  and  misde- 
meanors ?  And  if  it  is  inconsistent  with  these,  is  that  not 
a  suflScient  objection  ? 

It  may  be  that  the  uniform  voice  of  the  equity  lawyers  of 
England,  where  the  system  originated,  and  by  whom  alone 
it  has  been  formed,  will,  with  some  people,  be  sufficient  to- 
condemn  this  extension  of  equity  jurisdiction.  Not  one 
solitary  feature  in  the  system  arises  through  legislation. 
It  is  all  judge-made  law,  and  it  is  submitted  that  the 
recognition  by  the  equity  judges  of  England  of  the  limi- 
tation on  equity  jurisdiction  clearly  implies  their  belief 
that  it  ought  to  be  so  limited,  seeing  that  they  alone  have 
ever  attempted  to  set  the  limits  to  their  own  jurisdiction. 

That  there  is  no  jurisdiction  in  a  court  of  equity  to- 
prevent  crime  or  any  act  because  it  is  criminalvf^s  distinctly 
decided  by  Lord  Eldon,  in  Lee  v.  Pritchard.*  It  was  also- 
there  decided  that  the  publication  of  a  libel  could  not  be 
prevented  by  a  court  of  ^uity.  It  is  important  for  our 
present  purposes  to  observe  that  at  the  same  time  it  was 
decided  that  there  was  nothing  in  the  way  of  the  Court  pre- 
venting the  publication  or  the  doing  of  the  act  because  it 
is  a  crime,  if  these  prohibitions  are  necessary  for  the  pro- 
tection of  property.  This  principle  was  recognized  by 
Chancellor  Kent,  and,  in  fact,  made  the  basis  of  a  great 
judgment'  It  was  also  recognized  and  applied  in  Spring- 
head V.  Riley,*  in  j866,  showing  that  under  the  reformed 

*  2  Swanston,  440  (1818). 

•Attn.-Gen.  v.  Utica  Ins.  Co.,  2  Johnson's  Rep.,  271. 

»L.  R.6Eq.,558. 
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law  no  change  had  taken  place  in  this  fundamental  rule, 
nor  had  the  supposed  fusion  of  law  and  equity  produced 
such  a  revolution  as  to  permit  the  application  of  equity 
forms  and  processes  to  matters  involving  personal  liberty  or 
merely  to  illegal  aiad  injurious  acts  not  aflFecting  property. 
The  authority  is  not  a  very  high  one  ;  but  the  precise  point 
was  clearly  stated  and  abundantly  fortified  by  authorities 
there  cited  to  maintain  the  proposition,  that  the  jurisdiction 
of  this  Court  is  to  protect  property.  The  distinction  as 
to  when  a  trespass  can  and  cannot  be  prevented,*  the 
trespass  must  amount  to  waste,  that  is,  an  injury  for  which 
•damages  are  not  a  compensation.*  When  forged  notes  may 
or  may  not  be  restrained,  citing  Austria  v,  Day.^  In  this 
case  the  eminent  patriot  Kossuth  was  preparing  to  wage 
war  by  flooding  his  enemies'  country  with  forged  currency. 
The  jurisdiction  to  restrain  this  as  an  invasion  of  the  pre- 
rogative was  disclaimed,  as  was  any  jurisdiction  in  political 
cases,  or  because  a  revolution  would  result  A  quotation 
is  given  from  this  judgment  containing  the  reason  upon 
which  the  judgment  was  rested  :  *  *  I  agree  * '  (it  is  here  Lord 
Campbell  who  speaks)  **that  the  jurisdiction  of  this  Court 
in  a  case  of  this  nature  rests  on  injury  to  property  actual  or 
prospective,  and  that  this  Court  has  no  jurisdiction  to  pre- 
vent the  commission  of  acts  which  are  merely  criminal  or 
merely  illegal,  and  do  not  aflFect  any  rights  of  property." 
Then  there  is  a  citation  from  Lord  Eldon's  judgment  in 
Macauley  v.  Shackell.  **  This  Court  has  no  criminal  Juris- 
dt€tion^  but  it  lends  its  assistance  to  a  man  who  has  in  view 
of  the  law  a  right  of  property,  and  who  makes  out  that  an 
action  at  law  will  not  be  sufficient  remedy  and  protection" 
There  is  no  more  perfect  illustration  that  property,  and 
that  alone,  is  the  subject  of  equity  jurisdiction  than  the 
ludgmentof  Lord  Langdale,  in  Clark  z/.  Freeman,* coupled 
with  the  comment  of  that  great  lawyer.  Lord  Cairns,  in 

'  Lewdes  v.  Bette.  L.  J.,  Ch.  451,  by  Kindersley,  V.C;  Turner  i\  the 
Highway  Board,  18  U.  R.,  424. 
»3D.  F.  &L,  217. 

•  I  Bl.  N.  S.,  76,  127. 

*  II  Beavan,  113. 
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Maxwell  v,  Hogg.'  The  decision  was  that  the  manufact- 
ure and  sale  of  spurious  pills  under  a  false  representation 
that  they  were  made  under  a  prescription  of  Sir  James 
Clark  could  not  be  enjoined.  Lord  Cairns'  comment  was 
that  Sir  James  might  be  said  to  have  a  property  in  his  own 
name  to  warrant  the  interference.  Certainly  the  pills  ought 
to  bear  the  palm  as  against  the  whiskey  if  the  sale  of  either 
could  constitute  a  nuisance.  The  judgment  reviewed  in 
this  case  was  a  very  singular  one,  and  savored  altogether 
of  the  line  of  reasoning  that,  with  regret,  we  are  very 
familiar  with  in  this  country  leading  to  this  proposition, 
that  boycotting  and  its  tribe  of  crimes  could  be  enjoined 
because  they  are  injurious  to  property.  In  Prudential  v, 
Knott  these  cases  will  be  found  to  be  thus  characterized  : 
'*  The  Vice-Chancellor,  in  his  desire  to  do  what  was  right, 
was  led  to  exaggerate  the  jurisdiction  of  this  Court  in  a 
manner  for  which  there  is  no  authority  in  any  reported 
case,  and  no  foundation  in  principle?^  *  The  decision  cited 
deserves  notice,  it  being  that  of  Lord  Cairns,  Sir  W. 
M.  James  and  Sir  G.  Melush  :  There  is  no  jurisdiction  to 
.  restrain  the  publication  of  a  libel^  even  though  it  affects  rights 
of  property. 

There  is  a  passage  in  the  judgment  of  Knight-Bruce, 
V.C.,  in  Soltau  v,  Deheld,' which  perfectly  illustrates  the 
exceptional  character  of  the  jurisdiction.  An  injunction 
was  asked  to  restrain  a  nuisance  by  the  ringing  of  bells  ; 
one  of  the  reasons  urged  was  that  the  ringing  of  the  bells 
of  Roman  Catholic  churches  was  illegal.  He  .said  :  '*That 
is  perfectly  immaterial  ....  because  if  it  be  illegal  I  am 
not  to  grant  an  injunction  to  restrain  an  illegal  act  merely 
because  it  is  illegal.  I  could  not  grant  an  injunction  to 
restrain  a  man  from  smuggling,  which  is  an  illegal  act. 
If  it  be  illegal,  the  illegality  of  it  is  no  ground  for  my  in- 
terfering.''  Suppose  we  extend  the  jurisdiction  to  theft  or 
even  to  gambling.  Is  it  nothing  to  have  a  public  order 
made  on  a  particular  person  commanding  him  to  abstain 

>L.  R.  2  Ch,  310. 
^loChanc,  142. 
»2Siin.  N.  S.,  153-4. 


Digitized  by 


Google 


APPLIED  TO  CRIMES  AND   MISDEMEANORS.  ^ 

from  stealing  or  gambling  ?  The  utmost  limit  of  punish- 
ment for  the  most  malicious  suit  of  this  kind  is  the  pay- 
ment of  costs;  and  if  we  yet  intfoduce  the  securities  gfiven 
by  the  common  law  against  similar  accusations,  which  the 
courts  cannot,  we  may  ask,  why  make  the  change  in  the 
forms  of  criminal  procedure,  except  to  conceal  the  real 
purpose? 

There  is  a  striking  passage  or  sentence  of  Lord  Lang- 
dale,  in  Ryves  v.  the  Duke  of  Wellington,^  that  may  be  of 
service  to  gentlemen  who  conceive  that  whenever  the  law  fails 
to  produce  the  result  they  desire  the  remedy  may  be  had  in 
equity.  In  that  case  the  Probate  Judge  had  re-fused  to  make 
an  order  on  George  IV  to  produce  and  prove  the  will  of 
George  III,  because  there  was  no  precedent  to  compel  the 
wearer  of  the  crown  to  produce  and  prove  the  will  of  his 
predecessor.  The  Duke  of  Wellington  was  the  executor 
of  George  IV.  This  was  the  equity  of  the  bill,  to  compel 
payment  by  the  executor  of  the  person  who  had  suppressed 
the  will  of  his  father.  Lord  Langdale  said  :  "It  was 
argued  that  if  i^o  remedy  can  be  obtained  here,  the  law  of 
Kngland  does  not  afford  any  remedy  for  an  alleged  wrong, 
such  as  is  stated  on  this  record.  I  may  observe  that  the 
absence  of  a  remedy  for  a  supposed  wrong  in  another  place 
is  not,  of  itself,  any  reason  for  this  Court  assuming  a  juris- 
diction on  the  subject ;  the  case  must  be  such  as  to  bring 
it  properly  within  the  jurisdiction  of  this  Court  on  other 
grounds.'' 

There  is  a  passage  in  a  judgment  of  a  man  who  stands 
second  to  none  in  the  estimation  of  the  Bar  and  Bench  of 
the  United  States  that  may  possibly  be  deemed  of  weight 
on  this  point.  It  is  not  a  dictum^  it  is  a  ratio  decidendi  oi 
a  very  important  case.  It  is  the  decision  of  Chancellor 
Kent,  of  New  York,  in  Atty.-Genl.  v,  the  Utica  Ins.  Co.,^ 
that  a  court  of  equity  has  no  jurisdiction  over  offences 
against  a  public  statute,  and  could  not  restrain  the  viola- 
tion of  an  act  prohibiting  unincorporated  banking  associa- 
tions from  issuing  bills  to  be  used  as  currency.     The  real 

*9  Beav.,  600. 

«  2  Johnson's  Ch.  R.,  361. 
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point  of  the  judgment,  apart  from  precedents,  and  the  re- 
plies to  the  sophistical  use  of  the  elementary  rules  defining 
the  jurisdiction  by  misapplying  them  and  perverting  the 
meaning  of  words,  lies  in  this  sentence :  **  If  a  charge  be 
of  a  criminal  nature  or  of  an  offence  against  the  public, 
and  does  not  touch  the  enjoyment  of  property,  it  ought  not 
to  be  brought  within  the  direct  jurisdiction  of  this  Court, 
which  was  intended  to  deal  only  in  matters  of  civil  rights 
resting  on  equity,  or  where  the  remedy  ^t  law  is  not  suflS- 
ciently  adequate."  *  The  legitimate  subject-matter  of 
equity  lies  in  the  two  words  that  have  been  italicised.  And 
when  the  origin  of  the  jurisdiction  is  considered — that  it 
is  exceptional  and  of  grace,  not  of  right — and  also  when 
we  consider  the  forms  or  mode  of  administration  and  the 
remedies,  no  one  will  question  that  there  is  ample  reason 
for  confining  such  a  jurisdiction  to  mere  matters  of  prop- 
erty. At  the  close  of  the  judgment,  which  well  deserves 
reading  by  those  who  are  willing  to  believe  that  a  thorough 
study  of  the  subject  and  long  experience  in  the  adminis- 
tration of  justice,  both  as  a  common-law  and  equity  judge, 
entitle  a  man  to  have  an  opinion,  and  that  opinion  to  carry 
weight,  there  is  this  sentence  :  *' The  whole  question  upon 
the  merits  is  one  of  law^  and  not  of  equity.  The  charge  is 
too  much  of  the  nature  of  a  misdemeanor  to  belong  to  this 
Court."  This  is  as  pregnant  with  the  negative  principle 
of  equity  jurisdiction  as  were  the  two  words  that  have  been 
italicised  with  the  aflSrmative. 

It  may  be  permitted  here  to  add,  if  one  were  to  desire 
to  exhibit  this  emanation  of  American  politics  in  all  its 
grotesqueness,  a  case  reported  in  4th  Wallace,  State  of  Mis- 
sissippi V.  Johnson.'  The  scheme  was  of  the  same  stamp  as 
the  legislation  of  Iowa,  and  also  the  judicial  comments  on 
that  piece  of  statesmanship. 

It  was  an  attempt  to  obtain  an  injunction  from  the 
Supreme  Court  of  the  United  States  restraining  the  Presi- 
dent from  enforcing  certain  acts  of  Congress  on  the  ground 
of  their  unconstitutionality.    The  Chief  Justice  (Chase) 

*  2  Johnson's  Ch.  Rep.,  378. 
2  Page  476. 
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was  probably  quite  competent  to  point  out  the  absurdity 
of  employing  equity  jurisdiction  for  such  purposes.     And 
it  was  most  unfortunate  that  he  did  not  condescend  to  use 
the  instrument   that  such  folly  and  ignorance  deserved. 
He,  however,  did  not  attempt  to  ridicule  the  peculiar  ab- 
surdity of  calling  in  aid  the  jurisdiction  of  equity  to  deter- 
mine (i)  a  pure  legal  question,  (2)  a  political  question, 
(3)  a  question  of  criminal  law  determinable  by  another  de- 
partment of  the  government.  He  preferred  taking  the  higher 
ground  and,  no  doubt,  the  wiser  one.     He  rested  the  case 
upon  the  total  want  of  power  in  the  judicial  department  to 
undertake  to  control  the  Executive  in  anything  that  in- 
volved discretion.     Impliedly,  he  said,  or  rather  the  Court 
•decided,  that  the  question  of  the  legality  of  an  act  of  Con- 
gress in  reference  to  matters  of  government  could  not  be 
•discussed   by  the  judicial  department  of  the  government 
before  some  overt  act,  and  then  only  by  action,  indictment 
or  impeachment.     He  pointed  out  that  there  was  another 
tribunal   appointed  for  this  purpose  by  the  law,   if  the 
•criminal  held  official  position,  viz. :  the  Senate,  on  an  im- 
peachment, and  they  might  impeach  for  not  obeying  while 
this  Court  was  prohibiting  obedience.    And  he  contented 
himself  by  simply  denying  the  power  to  enjoin  the  Presi- 
dent in  the  perforniance  of  his  official  duties,  and  with  one 
touch  of  ridicule  by  quoting  the  words  of  his  great  predeces- 
sor, Marshall,  '*  an  absurd  and  excessive  extravagance,'' 
as  justly  characterizing  an  attempt  by  the  judicial  tribunal 
to  enforce  executive  and  political  duties. 

There  was  thus,  however,  lost  an  opportunity  for 
speaking  out  by  one  that  could  not  but  be  listened  to  even 
if  not  comprehended,  and  of  giving  to  the  people  of  the 
United  States  some  little  conception  of  the  inherent  and 
essential  features  of  the  subjects  proper  to  be  committed  to 
a  court  of  equity.  Had  he  but  said,  **  Where  is  the  equity 
of  this  bill,  and  what  do  you  understand  by  that  word  you 
are  always  repeating,  and  do  you  have  any  real  conception 
of  its  meaning? — certainly  the  draughtsmen  of  this  bill 
had  not — did  any  one  before  ever  conceive  that  illegality 
creates  an  equity  ? — it  may  be  an  essential  element  in  the 
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equity,  but  if  illegality  constitutes  or  creates  the  equity 
there  can  be  no  wrong  or  crime  that  is  not  within  the 
jurisdiction,  yet  it  is  only  when  the  law  cannot  give  the 
proper  redress  that  such  a  jurisdiction  exists,'*  he  would 
have  rendered  essential  benefit  to  American  jurisprudence. 
Possibly  he  may  have  apprehended  that  he  would  be  giving^ 
support  to  the  notion  that  the  form  of  the  remedy  only  was 
mistaken;  and  if  he  was  dealing  with  a  bar  whose  brains- 
were  sufficiently  addled  to  try  the  experiment  of  a  man- 
damiis^  he  was  very  wise  to  extinguish  all  hope  of  involv- 
ing the  judiciary  in  the  absurd  attempt  to  administer  the 
government  as  if  it  were  an  insolvent  corporation. 

If  any  should  say  the  English  judges  gave  no  reason 
for  these  limitations  to  equity  jurisdiction,  it  is  suflScient 
to  reply  that  they  were  speaking  to  an  educated  class  to- 
whom  the  reasons  were  self-evident.  When  we  find  Lord 
ElrDON  taking  infinite  pains  to  explain  when  and  where 
and  under  what  circumstances  and  for  what  reason  he  is 
justified  in  interfering  to  prevent  the  destruction  of  property, 
and  not  to  put  the  man  to  an  action  for  .damages,  we  may 
be  quite  sure  that  he  saw  a  reason  and  a  serious  one  for  the 
rule.  If  the  jurisdiction  is  improper  in  the  case  of  a  most 
vexatious  trespass,  such  as  entering  into  private  grounds 
or  going  over  enclosures,  must  not  the  same  objections 
exist  to  similar  acts  when  rising  to  the  dignity  of  a  viola- 
tion of  the  statute  law  ?  Those  who  commend  the  practice 
of  extending  the  forms  of  equity  procedure,  and  those  who 
seek  for  the  means  for  curtailing  extension  equally  over- 
look these  practical  reasons. 

But  to  comply  with  the  request  that  has  led  to  this 
paper,  it  is  necessary  to  call  attention  to  the  subject  in  de- 
tail. It  is  not  a  suflScient  reason  against  the  new  system, 
looking  at  the  question  as  one  of  policy,  or  from  the  stand- 
point of  politics,  that  such  a  jurisdiction  has  never  before 
been  exercised.  That  may  be  suflScient  in  a  court — it  may 
be  none  against  the  grant  of  the  jurisdiction  by  a  legisla- 
ture. What  has  been  said  in  reference  to  English  jurists, 
including  some  of  the  most  illustrious  of  our  own,  is  to 
make  it  clear  that  they  declined  the  jurisdiction  and  denied 
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its  existence.  But  the  purpose  of  this  paper  is  not  to  de- 
fend the  courts  for  declining  the  jurisdiction,  but  to  state 
the  reasons  against  its  creation.  The  courts  will  readily 
acquiesce  in  a  denial  of  a  jurisdiction  that  has  never  been 
exercised,  if  it  is  seen  to  be  of  such  a  character  that  it  is  a 
violation  of  the  fundamental  principles  of  free  government 
to  confer  it 

Equity  jurisprudence  as  applied  to  crime  and  as  dis- 
tinguished from  that  of  law  is  preventive  only.  Let  us 
now  look  at  what  the  jurisdiction  would  be  were  it  not 
preventive.  Injunctions  would  then  be  impossible,  for, 
while  there  are  such  things  as  injunctions  after  the  wrong 
done,  they  are  confined,  of  course,  only  to  the  case  where 
the  wrong  may  be  righted,  and  things  replaced  as  they 
were  ;  as,  for  instance,  a  building  may  be  erected  contrary 
to  a  covenant,  and  the  builder  may  be  compelled  to  restore 
the  land  to  its  former  condition. 

And  h^e  it  may  be  observed  there  is  no  pretence  of  a 
jurisdiction  conferred  to  try  or  punish  the  offence  created 
by  the  statute.  It  is  because  it  is  a  preventive  that  it  is 
commended  in  the  opinion  of  the  Supreme  Court,  and  it  is 
the  preventive  jurisdiction  only  that  is  supposed  to  be  con- 
ferred* And  yet  I  am  aware  of  no  crime  or  misdemeanor 
in  which  this  preventive  remedy  by  injunction  is  possible. 
Certainly  it  cannot  be  applied  to  an  unlicensed  sale  of  a 
dram.  It  is  too  absurd  even  for  a  joke.  What,  then,  is  the 
practical,  what  is  the  inevitable  and  necessary  result  of  ap- 
plying the  preventive  remedy  ?  Look  at  it  as  it  must  oc- 
cur. A  person  is  suspected  of  an  intention  to  do  the  for- 
bidden thing.  He  is  enjoined  not  to  do  it  by  a  judge.  If 
he  does  it  he  has  committed  two  wrongs, — one  is  the  viola- 
tion of  the  prohibition  in  the  statute  ;  the  other  is  the  vio- 
lation of  the  command  of  the  Judge  not  to  violate  the  statute. 
It  is  the  one  single  act  that  constitutes  the  disobedience. 
What  is  the  immediate  consequence  ?  The  command  of 
the  statute  is  overlooked  and  its  violation  is  disregarded; 
or  if  that  is  punished,  and  also  the  disobedience  to  the 
judge's  order,  the  man  is  punished  twice  for  the  same 
oflFence.     There  is,  of  course,  nothing  of  prevention  here. 
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If,  however,  punishment  is  dealt  with  as  a  preventive,  then 
the  disobedience,  which  consisted  in  doing  what  is  prohib- 
ited by  the  statute,  is  punished  after  that  kind  of  trial  that 
does  apply  to  the  breach  of  an  injunction.  And  what  is 
that?  A  trial  by  aflSdavits — that  is,  by  evidence  given  by 
witnesses — given  in  the  form  they  see  fit,  without  the  form 
of  conducting  what  is  called  a  cross-examination — that  is, 
by  asking  questions  explanatory  of  the  statement  And  in 
what  respect  is  this  preventive;  except  as  the  fear  of  pun- 
ishment is  preventive,  and  how  does  this  differ  from  the 
fear  of  the  sentence  of  a  court  of  law,  saving  that  one  has 
and  the  other  has  not  a  right  to  a  trial  by  due  course  of 
law  ?  It  is  diflScult  to  make  any  one  not  accustomed  to  the 
administration  of  justice  comprehend  the  importance  of 
this,  and  how  utterly  absurd  and  iniquitous  it  would  be  to 
apply  this  system  to  what  is  really  a  violation  of  the  crim- 
inal law.  Apply  it  honorably — that  is,  as  the  courts  of 
-equity  do  apply  it — and  the  whole  thing  would  be  a  laugh- 
ing-stock. The  accused  has  but  to  deny  the  fact  on  aflSda- 
vit.  When  has  it  been  found  that  a  defendant  was  com- 
mitted for  contempt  after  his  denial  of  such  a  fact  as  this 
must  be?  And  is  it  desirable  to  compel  the  accused  to 
•choose  between  perjury  or  committing  himself? 

The  whole  scheme  is  a  most  unworthy  perversion  of 
the  forms  of  justice.  It  is  a  mere  evasion  of  the  principles 
■of  law,  and  these  principles  are  those  on  which,  with  the 
writ  of  habeas  corpus^  the  whole  system  of  criminal  juris- 
prudence as  a  matter  of  politics  rests. 

To  make  this  plain,  the  following  observations  are  suf- 
ficient :  If  the  jurisdiction,  to  punish  for  a  violation  of  the 
license  law,  when  there  is  a  violation,  or  for  a  violation  of 
the  prohibitions  of  all  use  of  intoxicants,  whether  by  sale 
■or  gift,  is  intended  to  be  given  to  the  Courts  of  Chancery, 
nothing  whatever  is  done  but  to  change  the  form  of  pro- 
cedure by  indictment  to  injunction.  In  imagining  the 
jurisdiction  is  preventive  the  legislature  is  deceiving 
itself  and  the  community.  In  place  of  an  indictment 
and  a  public  prosecution,  a  grand  jury,  a  court  using  com- 
mon law  forms,   which  require  a  jury  to  determine  the 
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fact,  and  a  judge  to  determine  all  matters  of  law,  including 
the  sufficiency  of  the  evidence  and  the  nature  of  the  proof, 
there  are  substituted  a  bill,  answer,  proofs  in  writing,  and  a 
hearing  before  a  judge  without  the  right  of  appeal. 

If  there  is  no  constitutional  guarantee  of  the  right  to- 
the  trial  by  jury,  then  there  is  nothing  to  prevent  the  legis- 
lature doing  this  as  a  matter  oi power.  The  only  remark 
to  be  made  is  that  it  would  be  far  better  to  give  the  same- 
power  to  punish  to  the  ordinary  courts  and  by  common  law 
forms.  No  possible  benefit  will  result  from  the  novelty. 
The  oflSence  will  be  much  more  speedily  and  certainly  pun- 
ished by  the  common  law  courts.  All  that  is  effected  by 
the  change  is  to  confuse  men's  notions,  and  impose  an  ex- 
pensive and  dilatory  system  in  place  of  a  speedy  and  cheap- 
one.  No  one  who  has  the  slightest  knowledge  of  equity 
can  fail  to  sec  that  what  the  Legislature  of  Iowa  has  done 
is  simply  absurd,  except  to  evade  a  trial  by  jury.  Was 
anything  but  this  the  real  intention  ?  It  is  the  extraordi- 
nary powers  of  the  Court  of  Chancery  that  the  framers  of 
these  laws  designed  to  apply  to  assist  in  suppressing  the 
evil  of  dram-drinking,  and  to  the  enforcing  the  prohibitorj' 
laws  of  the  State,  concealing  the  fact  that  they  had  re- 
moved the  right  of  trial  by  jury.  So  far  as  the  punishment 
is  concerned,  that  cannot  differ  because  of  the  court 
which  is  to  enforce  it.  It  would  be  something  worse  than 
absurd  to  provide  that  a  court  of  equity  may  impose  a 
heavier  penalty  for  a  violation  of  a  statute  than  a  court  of 
law  is  permitted  to  do. 

There  is  another  form  of  relief  which  the  forms  of 
equity  furnish,  that  is  one  compelling  some  act  to  be  done. 
It  is,  however,  obvious  that  in  reference  to  the  violation  of  the 
law  there  can  be  nothing  done  after  the  violation  but  punish. 
To  confer  this  jurisdiction  on  courts  of  equity,  therefore, 
has  no  possible  meaning  or  object  but  to  sanction  and 
punish  a  misdemeanor  without  the  intervention  of  a  jury. 
The  objections,  therefore,  to  this  novelty  begin  and  end. 
with  this  change.  If  it  is  proposed  and  is  deemed  wise 
and  proper  to  make  this  change  in  the  forms  of  law,  and  to- 
substitute  a  judge  for  the  jury  to  try  facts  constituting. 
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crimes  or  misdemeanors,  it  is  idle  to  waste  time  declaim- 
ing on  the  mere  nonsense  of  doing  it  in  this  round-about 
way.  But  no  one  can  read  the  act  and  suppose  that  this 
was  the  real  intention.  It  is  the  preventive  remedy  of 
Chancery  Courts  that  was  intended  to  be  conferred,  and 
which  alone  is  in  question. 

It  is  immaterial  as  a  question  of  power  that  no  such 
thing  has  ever  been  done,  or  that  such  things  are  not 
within  the  jurisdiction  of  courts  of  equity.  Legislatures 
may,  if  not  restrained  by  a  constitution,  confer  jurisdiction 
in  this  case  on  the  courts  of  equity,  as  it  may  as  to  another 
crime.  It  may  make  all  crimes  punishable  only  by  an  ac- 
tion for  damages,  and  it  may  enforce  contracts  by  hanging 
for  failure  to  perform. 

Granting,  therefore,  the  power,  what  are  the  objections? 
Precisely  and  solely  these.  The  whole  system  of  adminis- 
tering the  criminal  laws  is  changed  in  the  one  particular 
that  we  and  our  ancestors  have  thought  essential  to  politi- 
cal freedom,  and  which  the  experience  of  the  world  proves 
there  is  no  other  sure  support  for  that  which  is  beyond  all 
price — that  is,  assuring  to  the  accused  of  any  crime  for 
which  there  can  be  fine  and  imprisonment  imposed,  a 
trial  by  jury,  according  to  the  course  of  the  common  law — 
that  is,  with  the  witnesses  produced  and  examined  in  the 
presence  of  the  accused  and  before  the  world. 

If  these  things  are  not  deemed  important,  there  is 
nothing  more  to  be  said. 

If  the  fact  of  a  violation  of  the  order  of  the  judge  not 
to  sell  is  tried  as  a  misdemeanor,  nothing  is  gained  by  the 
grant  of  *the  jurisdiction.  Btit  it  cannot  be  tried  in  that  . 
way.  No  court  has  jurisdiction  to  try  for  contempt  but  the 
one  whose  order  is  disobeyed.  That  court  and  judge  must 
decide  the  facts  as  the  forms  of  the  jurisdiction  conferred 
require.  If  this  fact  of  the  contempt  is  to  be  tried  by  a 
jury  indirectly,  the  whole  thing  becomes  so  absurd  as  to  be 
incapable  of  discussion.  If  it  is  not  to  be  so  tried,  the  real 
purpose  of  this  legislation  is  to  confer  a  jurisdiction  over 
one  class  of  misdemeanors  on  a  judge  who  may  try  it  on 
ex-parte  evidence  without  opportunity  for  cross-examine. 
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Where  will  this  stop?  Will  any  one  deny  that  the 
only  justification  pretended  is  that  the  tribunal  appointed 
for  such  purpose  declines  convicting  ?  Thus  it  comes  to 
this.  We  are  to  introduce  a  system  denounced  as  outrage- 
ous when  applied,  under  the  name  of  coercion,  to  a  people 
avowing  a  determination  not  to  enforce  the  law,  merely 
to  carry  out  one  newly-conceived  scheme  of  moral  reform, 
because  the  community  will  not  submit  to  such  dictation. 
Is  not  this  a  prodigious  political  blunder  ?  And  what  will 
l>ecome  of  the  judiciary  compelled  to  exercise  what  the  peo- 
ple will  believe  to  be  merely  a  capricious  power  ? 

Note. 

The  case  of  Bilenbecken  v.  District  Court  of  Plymouth  County,  re- 
ported in  139  U.  S.,  31,  arose,  like  so  many  other  cases  which  have  been 
taken  to  the  Supreme  Court  of  the  United  States,  out  of  the  policy  of 
that  State  in  attempting  to  suppress  the  traffic  in  intoxicating  liquors. 

Section  1534  of  the  Code  of  Iowa,  as  amended  by  C.  143  of  the  Acts 
of  the  Twentieth  General  Assembly,  is  as  follows : 

Sec.  1534  :  **In  case  of  violation  of  the  provisions  of  either  of  the 
three  preceding  sections  or  of  Section  1525  pf  this  chapter,  the  building 
or  erection  of  whatever  kind,  or  the  ground  itself,  in  or  upon  which  such 
unlawful  manufacture,  or  sale,  or  keeping,  with  intent  to  sell,  use  or  give 
away,  of  any  intoxicating  liquors,  is  carried  on,  or  continued,  or  exists, 
and  the  furniture,  fixtures,  vessels  and  contents,  is  hereby  declared  a 
nuisance,  ^nd  shall  be  abated  as  hereinafter  provided;  and  whoever  shall 
erect,  or  establish,  or  continue,  or  use  any  building,  erection  or  place  for 
any  of  the  purposes  prohibited  in  said  sections,  shall  be  deemed  guilty  of 
a  nuisance,  and  may  be  prosecuted  and  punished  accordingly,  and,  upon 
conviction,  shall  pay  a  fine  not  exceeding  |i,ooo  and  costs  of  prosecu- 
tion, and  stand  committed  until  the  fine  and  costs  are  paid ;  and  the  pro- 
visions of  Chap.  47,  Title  25,  of  this  Code,  shall  not  be  applicable  to 
persons  committed  under  this  section.  Any  citizen  of  the  county  where 
such  nuisance  exists,  or  is  kept  or  maintained,  may  maintain  an  action 
in  equity  to  abate  and  perpetually  enjoin  the  same;  and  any  person  violat- 
ing the  terms  of  any  injunction  granted  in  such  proceeding  shall  be 
punished,  as  for  contempt,  by  fine  of  not  less  than  I500  nor  more  than 
^1,000,  or  by  imprisonment  in  the  county  jail  not  more  than  six  months, 
or  by  both,  such  fine  and  imprisonment  in  the  discretion  of  the  Court." 

This  statute  thus  declares  it  is  a  crime  to  sell  liquor  or  to  keep  liquor 
for  sale,  and  provides  for  prosecution  according  to  common  law  forms. 
It  provides  that  any  citizen  may  further  maintain  an  action  in  equity 
against  any  person  who,  he  alleges,  keeps  liquor  for  sale,  to  abate  or  per- 
petually enjoin  said  person  from  a  further  violation  of  the  law.  The  Court, 
whether  convinced  or  not  of  the  truth  of  the  allegation,  may  grant  an  in- 
junction restraining  the  person  against  whom  the  bill  is  filed  from  selling 
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liquor.  For  violating  the  tenns  of  this  injunction — in  other  words,  for 
selling  liquor  or  keeping  the  same  for  sale — the  Court,  on  proof  by 
affidavit  of  the  fact  of  the  violation,  having  no  personal  knowledge  of 
the  factSy  shall  adjudge  him  in  contempt  of  court. 

Unlike  all  other  punishments  for  contempt,  the  maximum  and  mini- 
mum punishment  is  fixed  by  the  statute. 

With  this  law  in  force,  on  the  eleventh  day  of  June,  1885,  separate 
petitions  in  equity  were  filed  in  the  District  Court  of  Pljrmouth  County 
against  each  of  the  plaintifis  in  error,  praying  that  they  should  be 
enjoined  from  selling  or  keeping  for  sale  intoxicating  liquors,  including 
ale,  wine  and  beer.  On  the  .6th  of  July,  the  Court  ordered  the  issue  of 
preliminary  injunctions  as  prayed.  On  the  7th  of  July,  the  writs  were 
served  on  each  of  the  defendants  in  each  proceeding  by  the  sheriff  of 
Plymouth  County.  On  the  24th  of  October,  complaints  were  filed, 
cdleging  that  the  plaintiffs  in  error  had  violated  this  injunction  by  selling 
intoxicating  liquors  contrary  to  the  law  and  the  terms  of  the  injunction 
served  on  them,  and  asking  that  they  be  required  to  show  cause  why  they 
should  not  be  punished  for  contempt  of  court  A  rule  was  granted 
accordingly,  and  the  Court  ordered  that  a  hearing  be  had  at  the  next  term 
of  the  Court  upon  affidavits ;  and  on  the  eighth  day  of  March,  1886,  it 
being  at  the  regular  term  of  said  District  Court,  separate  trials  were  had 
upon  evidence  in  the  form  of  affidavits,  by  the  Court  without  a  jury, 
upon  which  the  plaintiffs  were  found  guilty  of  a  violation  of  the  writs  of 
the  injunction  issued  in  said  cause,  and  the  sentence  of  fine  and  imprison- 
ment entered  against  them. 

The  Supreme  Court  of  the  State  on  a  writ  of  certiorari  affirmed  this 
judgment.  The  third  assignment  of  error,  which  was  the  only  one  of  any 
importance,  was,  that  the  statute  in  question  was  void  because  in  effect  it 
deprived  the  plaintiffs,  who  are  charged  with  selling  intoxicating  liquors, 
**of  the  equal  protection  of  the  laws,  and  it  prejudices  the  rights  and 
fi|^ vileges  of  that  particular  class  of  persons,  and  denies  to  them  the  right 
of  trial  by  jury,  while  in  all  other  prosecutions  the  accused  must  first  be 
presented  by  indictment,  and  then  have  the  benefit  of  trial  by  jury  of  hb 
peers.*' 

The  Court,  per  Mr.  Justice  Mii^i^er,  held,  first,  that  the  record  did  not 
$how  whether  the  plaintiff  would  have  been  denied  a  trial  by  jiuy  had 
they  demanded  it ;  and,  second,  that  it  was  within  the  power  of  the  Court 
to  issue  the  injunction.  The  opinion  of  the  late  Mr.  Justice  Miller,  how- 
ever, goes  far  beyond  this.  He  considers,  in  the  first  place,  that  the 
offence  is  one  against  the  Court,  and  not  against  the  statute.  Afler  decid- 
ing that  a  court  has  power  to  punish  for  contempt  without  intervention 
of  a  jury,  the  learned  jurist  continues : 

"The  counsel  for  plaintiffe  in  error  seek  to  evade  the  force  of  this 
reasoning  by  the  proposition  that  the  entire  statute  under  which  this 
injtmction  was  issued  is  in  the  nature  of  a  criminal  proceeding,  and  that 
the  contempt  of  court  of  which  these  parties  have  been  fotmd  guilty  is 
a  crime  for  the  punishment  of  which  they  have  right  to  trial  by  jury. 

'*  We  cannot  accede  to  this  view  of  the  subject.  Whether  an  attach- 
ment for  a  contempt  of  court,  and  the  judgment  of  the  Court  punishing 
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the  party  for  such  contempt,  is  in  itself  essentially  a  criminal  proceeding 
or  not,  we  do  not  find  it  necessary  to  decide.  We  simply  hold  that,  what- 
ever its  nature  may  be,  it  is  an  offence  against  the  Court  and  against  the 
admistration  of  justice,  for  which  courts  have  always  had  the  right  to  pun- 
ish the  party  by  summary  proceeding  and  without  trial  by  jury,  and  that 
in  that  sense  it  is  due  process  of  law  within  the  meaning  of  the  Four- 
teenth Amendment  of  the  Constitution/' 

The  sentence  to  which  Mr.  McMurtrie  refers,  in  the  previous  article, 
is  found  in  the  next  to  the  last  clause  of  the  opinion  of  the  Court,  and  is 
as  follows : 

"  If  the  objection  to  the  statute,"  says  Mr.  Justice  Miij«BR,  **  is  that  it 
authorizes  a  proceeding  in  the  nature  of  a  suit  in  equity  to  suppress  the 
mannfactore  and  sale  of  intoxicating  liquors,  which  are  by  law  prohibited, 
and  to  abate  the  nuisance  which  the  statute  declares  such  acts  to  be, 
wbere-ver  carried  on,  we  respond  that,  so  far  as  at  present  advised,  it 
appears  to  us  that  all  the  powers  of  a  court,  whether  at  cotnman  law  or  at 
chancery^  mcty  be  called  into  operation  by  a  legislative  body  for  the  pur- 
pose of  suppressing  this  objectionable  traffic;  and  we  know  of  no  hinder- 
once  in  the  Constitution  of  the  United  States  to  the  form  of  proceedings, 
or  to  the  Court  in  which  this  remedy  shall  be  had.  Certainly,  it  seems  to 
us  to  be  quite  as  ztnse  to  use  the  processes  of  the  law  and  the  powers  of  the 
Court  to  prevent  the  evil  as  to  punish  the  offence  as  a  crime  after  it  had 
been  committed.'^ 

It  remains  but  to  note  that  the  case  opens  but  leaves  unanswered 
two  interesting  questions  of  constitutional  law :  First,  whether  a  State 
can  deprive  her  citizens  of  the  right  of  a  trial  by  jury  according  to 
common  law  forms;  second,  whether  a  State,  granting  that  she  can 
abolish  the  jury  system  in  toto,  can  abolish  it  in  regard  to  a  certain 
class  of  crimes,  while  retaining  it  in  trial  of  other  crimes. 

Besides  these  constitutional  questions,  the  Court,  in  the  sentence 
above  quoted,  refused  to  decide  the  question  raised  by  the  counsel,  and  of 
which  the  forgoing  article  is  so  clear  an  exposition,  viz. :  whether  the 
proceeding  instituted  by  the  statute  is  essentially  a  criminal  proceeding. 

W.  D.  L. 


MORTGAGES   EXECUTED  UNDER  POWERS  TO 
SELL  LAND  TO  PAY  DEBTS. 


By  Daniki.  Wait  Howk,  Esq. 


When  Power  to  Sell  Includes  Power  to 

Mortgage. 
It  may  be  said  to  be  moderately  well  settled  that  a 
mere  power  to  sell  does  not  include  a  power  to  mortgage.* 

1 1  Sngden  Vendors  (8tli  Am.  ed.),*396 ;  2  Washburn  Real  Prop.  (4th 
ed.).  655,  pL  5  ;  3  Rcdfield  WiUs  (3d  ed.),  549- 
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Thus  a  mere  power  in  a  power  of  attorney  to  sell  real  es- 
tate confers  no  power  to  mortgage.*  But  the  chief  diflS- 
culty  in  determining  whether  a  power  to  sell  includes  a 
power  to  mortgage  arises  when,  as  is  often  the  case  in  wills, 
the  power  to  sell  is  coupled  with  a  trust  to  raise  money  out 
of  the  estate  to  pay  debts  or  other  charges.  Where  there 
is  a  direction  to  pay  debts  or  charges,  nothing  being  said 
as  to  how  the  money  shall  be  raised,  it  has  been  held  that 
this  implies  not  only  a  power  to  sell,*  but  also  a  power  to 
mortgage,  if  that  method  of  raising  money  be  more  advan- 
tageous to  the  estate  than  a  sale.^  If,  however,  the  will 
or  other  instrument  expressly  authorizes  a  sale,  the  ques- 
tion arises  whether  the  power  to  sell  includes,  or  is  to  be 
considered  as  negativing,  the  power  to  mortgage.  Most 
of  the  authorities  agree  in  holding  that  if  it  clearly  appears 
from  the  will  or  other  instrument  that  the  intention  of  the 
donor  of  the  power  in  directing  a  sale  was  that  his  real 
estate  should  be  absolutely  converted  into  money,  or,  to 
use  the  common  expression,  that  there  should  be  an  **  out- 
and-out ''  sale,  then  no  power  to  mortgage  will  be  implied.* 
The  rule  is  very  clearly  expressed  by  Mr.  Spence,  as 
follows  :  **  Generally  speaking,  a  power  to  sell  implies  a 
power  to  mortgage ;  but  a  mortgage  is  not  a  proper  execu- 
tion of  the  trust  where  the  clear,  manifest  intention  of  the 
testator  is  that  the  estate  should  be  sold  out  and  out,  and 
that  there  should  be  a  complete  conversion  of  his  real  estate, 
and  that  the  produce  of  his  real  and  personal  estate  should 
be  disposed  of  as  money.*'  * 

In  several  of  the  cases  which  are  often  cited  in  support 
of  the  broad  proposition  that  a  power  to  sell  does  not  im- 
ply a  power  to  mortgage,  the  intention  of  the  testator  that 
his  real  estate  should  be  sold  '*out  and  out"  was  clearly 

*  Jones*  Mortgages  (3ded.),  Sec.  129 ;  Wood  v.  Goodridge,  6  Cush.,  117; 
Morris  v.  Watson,  15  Minn.,  212. 

2  Hill  Trustees  (4th  Am.  ed.),*345  ;  2  Perry  Truste  (4th  ed.),  Sec.  766. 

3  Hill  Trustees  (4th  Am.  ed.),*355;   i  Jones*  Mortgages   (3th  ed.), 
Sec.  129. 

*Hill  Trustees  (4th  Am.  ed.),*355. 

*  2  Spence  Eq.  Jnr.,  *369.  See  also  i  Lewin  Trusts  (i«t  Am.  from  8th 
Eng.  ed.),*425 ;  2  Perry  Truste  (4th  ed.),  Sec  768. 
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manifest  upon  the  face  of  the  wilL*  And  it  was  upon  a 
similar  construction  of  the  will  that  the  decision  was  based 
in  the  leading  case  of  Stronghill  v,  Anstey.*  On  the  other 
hand,  where  it  is  apparent  that  the  primary  purpose  of  the 
testator  is  not  to  convert  the  estate  into  money,  but  is  to 
pay  the  debts  or  other  charges  with  which  it  is  charged, 
and  this  purpose  may  be  equally  as  well  or  better  accom- 
plished by  a  mortgage,  the  power  to  sell  will  imply  a 
power  to  mortgage.* 

But  suppose  that  there  is  a  power  to  sell,  coupled  with 
a  trust  to  pay  dofcts  or  other  charges,  but  there  is  nothing 
else  upon  the  face  of  the  will  by  which  to  determine 
whether  or  not  it  was  the  testator's  intention  that  there 
should  be  an  ** out-and-out'*  sale, — what  is  the  presump- 
tion in  such  case?  Upon  this  question  the  authorities. are 
not  harmonious.  Some  hold  that  in  the  case  supposed  the 
power  to  sell  will  not  be  construed  as  a  power  to  sell  out 
and  out ;  and  that  such  a  power,  coupled  with  such  a  trust, 
without  more,  implies  a  power  to  mortgage.  In  other 
words,  that  this  is  the  presumed  intent  of  the  testator,  un- 
less a  contrary  intent  is  clearly  manifest  from  other  parts 
of  the  will.  '*It  seems,*'  says  Mr.  Hill,  **that  a  trust  to 
sell  lands  for  the  payment  of  debts  will  authorize  a  mort- 
gage for  that  purpose,  which  is  a  conditional  sale,  unless, 
indeed,  it  be  the  clear  intention  of  the  testator  in  directing 
the  sale,  that  his  real  estate  should  be  absolutely  con- 
verted." *  This  was  expressly  decided  in  the  leading  case 
of  Ball  V,  Harris.*  In  that  case  a  testator  charged  his  lands 
with  the  payment  of  his  debts,  and  then  authorized  the 
trustees  to  whom  the  lands  were  devised  to  sell  them  and 
invest  the  proceeds  in  other  lands,  with  further  power  to 
sell  these  also  in  execution  of  the  trusts  specified  in  the 

^Haldenby  v.  Spofforth,  i  Beav.,  390;  Page  v.  Cooper,  16  Id.,  396; 
Dcvaynes  v.  Robinson,  24  Id.,  86. 

2  I  De  G.  M.  &  G.,  635.  Sec  the  comments  on  this  case  in  Hill  Trus- 
tees (4th  Am.  ed.).  536,  note  i. 

^  I  L/Cwin  Trusts  (ist  Am.  from  8th  Eng.  ed.),*425 ;  2  Perry  Trusts 
(4tli  ed.).  Sec.  768 ;  3  Rediield  Wills  (3d  ed.),  549.  See  also  Sugden  Ven- 
dors (8th  Am.  ed.),*  396  ;  4  Kent  Com.,  *  147. 

*  Hill  Trustees  (4th  Am.  ed.),  355.     See  also  2  Spence  Eq.  Jur.,  *  369. 

«^4  Myl.  &  Or.,  264. 
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will.  Beyond  this  there  was  nothing  upon  the  face  of  the 
will  to  indicate  whether  the  testator  did  or  did  not  intend 
an  out-and-out  sale.  The  trustees  made  an  equitable  mort- 
gage of  the  lands  devised  by  a  deposit  of  the  title-deeds^ 
and  it  was  contended  that  they  had  no  power  to  do  so. 
But  the  Court  -held  that  the  primary  object  of  the  testator 
was  to  raise  money  to  pay  debts,  and  that  the  power 
to  sell  for  that  purpose  did  not  negative  a  f>ower  ta 
mortgage,  if  that  was  the  best  method  of  effecting 
the  primary  object  of  the  testator.  Cottenham, 
L.  C,  said:  *'So  long  ago  as  the  case  of  Mills  v. 
Banks, ^  in  1724,  it  seems  to  have  been  assumed  that  'a 
power  to  sell  implies  a  power  to  mortgage,  which  is  a  con- 
ditional sale,'  and  no  case  has  been  quoted  as  throwing 
any  doubt  upon  that  proposition.  But  this  is  not  a  mere 
power  to  sell ;  it  is  a  trust  to  raise  money  out  of  the  estate 
to  pay  debts.  It  would  indeed  be  most  injurious  to  the 
owners  of  estates  charged  if  the  trustee  could  effect  the  ob- 
ject of  his  trust  only  by  selling  the  estate.'' 

The  reasoning  of  this  case,  it  will  be  observed,  applies 
to  all  cases  where  the  primary  object  of  the  testator  is  to- 
raise  money,  whether  the  purpose  of  raising  the  money  is 
to  pay  debts  or  is  to  execute  some  other  trust  imposed 
upon  the  trustee.  And  this  reasoning  accords  with  the  gen- 
eral rule  for  the  construction  df  powers.  **  The  intention 
of  the  donor  of  the  power  is  the  great  principle  that  gov- 
erns in  the  construction  of  powers  ;  and  in  furtherance  of 
the  object  in  view,  the  courts  will  var>'  the  form  of  execut- 
ing the  power,  and,  as  the  case  may  require,  cither  enlarge 
a  limited  to  a  general  power,  or  cut  down  a  general  power 
to  a  particular  purpose."*  It  accords  also  with  the  fa- 
miliar rule  in  the  construction  of  wills,  that  a  will  should 
be  construed  in  such  a  way  as  will  most  effiectually  carry 
out  the  manifest  primary  intent  of  the  testator,  even  if,  in 
order  to  do  so,  it  may  be  necesssary  to  reject  some  particu- 
lar or  special  intent.* 

'3  Peere  Will,  i.  ^4  Kent's  Com.,* 345. 

« I  Redfield  Wills  (4tli  ed.),  433 ;  2  Jarman  Wills  (Randolph  &  Tal- 
cott'sed.),53,*48o. 
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The  case  of  Ball  v.  Harris  was  cited,  and  not  disap- 
proved, in  Stronghill  v.  Anstey,  supra^  and  ha^  ever  since 
oon tinned  to  be  the  law  in  England.*  In  the  case  last  cited 
the  rule,  as  above  stated,  was  applied  to  uphold  a  mortgage 
made  by  one  trustee  to  his  co-trustees. 

Recent  well-considered  American  cases  are  to  the  same 
-effect  In  Loebenthaler  v.  Raleigh,^  there  was  a  will  con- 
taining this  clause  :  *'  If  it  should  seem  necessary  at  any 
time  to  dispose  of  a  portion  of  my  real  estate  for  the  pay- 
ment of  my  debts,  I  hereby  give  my  executors  power  to  do 
so,  either  at  public  or  private  sale.'*  The  estate  included 
a  large  tract  of  land  which  it  was  diflScult  to  sell  to  advan- 
tage. It  was  held  that  the  will  conferred  a  power  to  mort- 
gage, ''It  is  to  be  observed,''  says  the  Chancellor,  Run- 
yon,  "that  the  testator  did  not  by  this  provision  contem- 
plate a  conversion  for  any  other  purpose  than  the  payment 
of  debts,  nor  to  any  greater  extent  than  might  be  deemed 
necessary  for  that  object.  His  design  was  to  give  his  ex- 
ecutors power  to  convert  his  real  estate,  to  the  extent  that 
they  might  deem  necessary,  for  the  payment  of  his  debts. 

**  Mr.  Fisher  lays  it  down  that  a  power  for  trustees  to 
mortgage  is  sometimes  implied  in  a  power  to  sell,  viz. : 
•where  to  satisfy  the  terms  of  the  proposed  object  of  the 
power — as,  for  instance,  to  raise  a  particular  charge,  sub- 
ject to  which  the  estate  is  devised — it  is  not  necessary  to 
make  an  absolute  conversion.*  Where  power  of  sale  is 
given  to  raise  a  particular  charge  only,  and  the  purpose 
can  be  answered  better  by  mortgage  than  by  sale,  and  that 
method  is  not  violative  of  the  intention  of  the  grantor  of 
the  power,  the  former  mode  of  raising  money  should  be 
preferred  to  the  latter,  for  the  obvious  and  sufficient  reason 
that  it  is  for  the  advantage  of  the  estate  that  it  should  be 

*  See  also  Earl  of  Oxford  v.  Earl  of  Albemarle  (Shadwell,  V.C,  1848), 
17  Law  Joum.  H;S.Ch.,  396  ;  In  re  Dimmock  (Kay,  J.,  1885),  52 I41W Times 
H.S.,  494. 

236N.  J.Eq.,169. 

*  Citing  Fisher  on  Mortgages,  Sec.  435.  The  cases  of  Stronghill  v, 
Anstey,  i  De  G.  M.  &  G.,  635  ;  Page  v.  Cooper,  16  Beav.,  396;  and  Ball  v. 
Harris,  4  Myl.  &  Cr.,  264,  are  authorities  on  this  point. 
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adopted,  and  it  is  within  the  limits  of  the  power  intended 
to  be  conferred." 

It  would  be  absurd,  to  say  the  least  of  it,  to  adhere 
so  closely  to  the  literal  terms  of  the  grant  of  power  as  to 
necessitate  a  sacrifice  of  the  property,  when  by  a  reason- 
able construction   that  result   could  be  avoided.      Lord 
Langdale,    in   Haldenby  v.  Spoffbrth,^   in   commenting 
on  Lord  Macclesfield's  remarks  in  Mills  v.  Banks,*  that 
'*a  power  to  sell  implies  a  power  to  mortgage,  which  is  a 
conditional  sale,"  says  he  conceives  this  to  mean  that 
where  it  is  intended  to  pri^serve  the  estate,  there,  under  a 
direction  of  sale,  a  mortgage  will  sufficiently  answer  the 
purpose.     And  Lord  St.  Leonards,  in  Stronghill  v.  An- 
stey,  ubi  sup.^  says :  "It  ought,  I  think,  to  be  considered 
that  in  a  case  where  the  trustees  have  a  legal  estate,  and 
are  to  perform,  a  particular  trust  through  the  medium  of  a 
sale,  although  a  direction  for  a  sale  does  not  properly  au- 
thorize a  mortgage,  yet  where  the  circumstances  justify  the 
raising  of  the  particular  charge  by  a  mortgage,  it  must  be, 
in  some  manner,  in  the  discretion  of  the  Court  whether 
it  will  sanction  that  particular  mode  or  not.     It  may  be 
the  saving  of  an  estate  and  the  most  discreet  thing  that  can 
be  done;  and  as  the  legal  estate  would  go,  and  as  the  pur- 
poses of  the  trust  would  be  satisfied,  I  think  it  impossible 
for  the  Court  to  lay  down  that  in  every  case  of  a  trust  for 
sale  to  raise  particular  sums,  a  mortgage  might  not,  under 
the  circumstances,  be  justified."     The  rule  is  truly  ex- 
pressed by  Mr.  Hill  as  follows  :  '*  A  power  for  trustees  to 
sell  will  authorize  a  mortgage  by  them,  which  is  a  condi- 
tional sale,  whenever  the  objects  of  the  trust  will  be  an- 
swered by  a  mortgage  ;  as,  for  instance,  where  the  trust  is 
to  pay  debts  or  raise  portions.     But  where  the  trusts  de- 
clared of  the  purchase  money  show  that  the  settlor  contem- 
plated an  absolute  conversion  of  the  estate,  a  mortgage  will 
be  an  improper  execution  of  the  power." '    This  case  must 
be  considered  as  emphatically  overruling  anything  to  the 
contrary  in  the  previous  case  of  Perry  v,  Laible,*  which  is 

*  I  Beav.,  390.  2  3  Peere  WiU.,  i. 

8  Citing  HiU  Trustees,  475-  *  31  N.  J.  Kq.,  566. 
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not  even  cited,  and  is  apparently  utterly  ignored,  in  the 
opinion  of  the  Chancellor. 

The  case  of  Loebenthaler  v.  Raleigh,  supra^  was  ap- 
proved by  the  Supreme  Court  of  Massachusetts  in  the 
recent  case  of  Kent  v.  Morrison.*  In  the  case  last  cited 
real  estate  was  devised  to  the  wife,  *'with  full  power  to 
sell  and  convey  the  same  by  deed  (part  or  all  of  it);  the 
proceeds  thereof  are  to  be  used  for  her  comfort  and  other- 
wise as  she  may  think  proper."  Notwithstanding  the  spe- 
cific direction  that  the  power  should  be  executed  by  deed^ 
the  Court  held  that  the  power  included  a  power  to  mort- 
gage, and  that  it  might  be  executed  by  a  guardian  for  the 
wife,  she  having  become  insane,  under  a  license  from  the 
Probate  Court  The  Court  distinguishes  the  prior  case  of 
Hoy  t  V.  Jacques,*  as  belonging  to  that  class  of  cases  where 
the  intention  of  the  donor  of  the  power  is  that  the  real 
estate  shall  be  converted  out  and  out  into  money.  The 
case  of  Loebenthaler  v.  Raleigh,  supra^  was  also  followed  in 
the  well-considered  case  of  Waterman  z/.  Baldwin,*  which 
must  be  regarded  as  overruling  anything  to  the  contrary 
in  the  previous  case  of  Hubbard  v.  German  Catholic  Cong.* 
To  the  same  eflfect  is  the  recent  and  well-reasoned  case  of 
Faulk  V,  Dashiell.*  Other  authorities,  particularly  those 
in  Pennsylvania,  go  much  further,  and  hold  that  a  power 
to  sell,  even  though  not  coupled  with  a  trust  to  pay  debts 
or  raise  charges,  implies  a  power,  unless  it  is  clearly  nega- 
tived, to  mortgage  :  Zane  v,  Kennedy  ;•  Steifel  v.  Clark.' 
The  case  of  Steifel  v,  Clark  distinguishes  and  controls  the 
prior  case  of  Head  z/.  Temple,®  in  Tennessee. 

But  there  are  also  authorities  of  great  weight,  holding 
that  a  power  to  mortgage  cannot  be  implied  from  a  power 
to  sell,  though  coupled  with  a  trust  to  pay  debts  or  other 
charges  out  of  the  proceeds  ;  that  a  power  to  raise  money 
by  a  sale  negatives  a  power  to  raise  money  by  a  mortgage, 
and  prima  facie  is  to  be  construed  as  a  power  to  sell  *'  out 

>  26  N.  E.  Rep.,  427.         «  129  Mass.,  286.  «  68  Iowa,  255. 

*  34  Iowa,  31.  *  62  Texas,  642.  ^  73  Pa.  St.,  182. 

'  9  Baxter  (Tenn.),'466.     *  4  Heisk.  (Tenn.),  34. 
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and  out.''  The  leading  case  in  support  of  this  doctrine  is 
Bloomer  v,  Waldron/  and  represents  the  opposite  extreme 
from  the  Pennsylvania  cases.  The  opinion  of  Cowen,  J., 
is  based  upon  a  very  narrow  and  rigid  common  law  con- 
struction of  powers^  and  discloses  a  marked  hostility  to  the 
more  liberal  rules  of  equity.  The  authority  chiefly  relied 
on  in  support  of  the  opinion  is  Holdenby  v.  Spofforth/ 
before  cited,  in  which,  as  already  stated,  the  intent  of  the 
testator  that  there  should  be  an  **out-an-dout"  sale  was 
clearly  manifest.  Cowen,  J.,  even  intimates  a  strong 
doubt  as  to  the  rule,  now  perfectly  well  settled,  that  a  gen- 
eral power  to  raise  money  out  of  rents  and  profits  implies 
a  power  to  sell  or  mortgage.  And  finally,  in  respect  to 
curing  a  defective  mortagagc  by  a  subsequent  exercise  of 
the  power  of  sale,  the  opinion  is  materially  modified,  if  not 
overruled,  by  the  later  case  of  Mutual  Life  Ins.  Co.  v. 
Woods  .^ 

In  Hoyt  V.  Jaques,*  it  was  held  **that  under  a  will  a 
trust  with  a  power  to  sell  prima  facie  imports  a  power  to 
sell  *out  and  out,'  and  will  not  authorize  a  mortgage  unless 
there  is  something  in  the  will  to  show  that  a  mortgage  was 
within  the  intention  of  the  testator."  But  this  statement 
is  qualified  by  what  follows  :  **  It  has  been  held  that  where 
the  sole  object  and  purpose  of  the  testator,  in  conferring 
the  power,  was  to  pay  debts  or  a  particular  specific  charge 
upon  the  estate,  and  the  estate  itself  is  devised  subject  to 
that  charge,  such  power  to  sell  may  authorize  a  mortgage; 
but,  where  it  appears  from  the  will  that  the  intention  of  the 
testator  was  to  sell  the  estate  and  convert  it  absolutely,  a 
mortgage  by  the  donee  of  the  power  to  sell  is  void."*  If 
the  case  of  Hoyt  v»  Jaques  can  be  construed  as  deciding 
anything  more  than  that  a  power  to  sell  does  not  include  a 
power  to  mortgage,  when  the  manifest  intent  of  the  donor 
is  that  the  real  estate  shall  be  sold  out  and  out  and  con- 

*  3  Hm  (N.  Y.),  361.  2  I  Beav.,  390. 

*  121  N.  Y.,  302 ;  see  also  U.  S.  Trust  Co.  v.  Roche,  116  N.  Y.,  120. 
^129  Mass.,  286. 

*  Citing,  amongst  other  authorities,  Ball  v.  Harris,  4  Myl.  &  Cr.,  264. 
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verted  into  money,  it  must  be  deemed  to  be  limited  by  the 
subsequent  case  of  Kent  v.  Morrison,  above  cited.* 

Some  oi  the  cases  which  are  cited  in  the  text-books  as 
in  accord  with  those  last  referred  to  are  not  so  in  fact. 
Thus  in  Green  v.  Claiborne,*  it  was  expressly  provided  in 
the  deed  of  settlement  that  there  should  be  a  sale  of  the 
trust  property  and  a  reinvestment  of  the  proceeds  in  other 
property  upon  the  same  trusts^  which  the  Court  held  to 
indicate  that  the  grantor  intended  an  absolute  sale.  Even 
npon  this  theory,  however,  the  decision  cannot  well  be  re- 
-conciled  with  that  in  Ball  v.  Harris,  supra. 

In  Butler  v.  Gazzam,^  the  conveyance  to  the  trustee, 
besides  authorizing  a  sale  and  reinvestment  of  the  proceeds, 
expressly  provided  that  the  land  should  be  kept  free  from 
incumbrance,^ 

Of  Ferry  v,  Laible,  supra^  which  is  cited  in  the 
previous  note,  it  is  to  be  observed  that  it  was  a  decision  of 
the  Vice-Chancellor,  and  that  it  is  virtually  overruled  by 
the  decision  of  the  Chancellor  in  the  later  case  of  Loeben- 
thaler  v.  Raleigh,  above  referred  to.  The  cases  of  Hubbard 
V.  German  Catholic  Cong. ,  and  Temple  z\  Head,  must  also 
be  deemed  to  be  qualified  and  limited  by  the  later  cases  in 
the  same  courts,  of  Waterman  v.  Baldwin,  and  Steifle  v. 
Clark,  supra. 

The  authorities  which   hold   that  a  power   to  sell, 
though  coupled  with  a  trust  to  pay  debts  or  charges,  prima 
facie  implies  an    **  out-and-out ''    sale  and    negatives    a 
power  to  mortgage,  seem  not  to  attach  sufiicient  impor- 
tance to  the  distinction  between  a  discretionary  power  to 

*  The  following,  though  not  going  to  the  full  extent  of  the  two  cases, 
last  cited,  may  be  regarded  as  more  nearly  in  harmony  with  them  than 
Ihcy  are  with  the  case  of  Ball  v,  Harris,  supra^  and  the  cases  in  accord 
-with  it :  Tyson  v.  Latrobe,  42  Maryl.,  325  ...  (in  this  case  Bartol, 
Ch-  J.,  dissented  in  an  elaborate  opinion) ;  Wilson  v,  Maryland  Life  Ins. 
Co.,  60  Id.,  150;  Price  v,  Courtney,  87  Mo.,  387;  Stokes  v,  Payne,  58 
Miss.,  614.    See  also  i  Lewin  Trusts  (ist  Am.  from  8th  Eng.  ed.),*  425. 

^83Va.,  386.  881  Ala.,  491. 

*  The  following  cases  are  also  cited  in  some  of  the  text-books  in  sup- 
port of  the  proposition  that  a  power  to  sell  prima  facie  implies  an  "out- 
und-ont "  sale  and  negatives  a  power  to  mortgage  :  Ferry  v.  Liable,  31  N. 
J.  Eq.,  566 ;  Hubbard  v,  German  Catholic  Cong.,  34  Iowa,  31 ;  Temple 
2'.  Head,  4  Heisk.  (Tenn.),  34. 
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sell  and  an  imperative  direction  to  sell.  That  there  is  a 
clear  distinction  is  well  settled. ' 

Each  may  be  coupled  with  a  trust  to  pay  debts  or 
charges,  but  a  discretionary  power  to  sell  is  not,  merely  by 
coupling  it  with  such  a  trust,  thereby  converted  into  an  im- 
perative direction  to  sell  '*  out  and  out,"  especially  when 
it  is  manifest  that  the  primary  objecf  of  the  grantor  of  the 
power  is  not  to  convert  the  land  into  money,  but  is  to  pay 
debts  or  other  charges,  and  such  object  may  be  accomplished 
with  better  advantage  to  the  estate  by  a  mortgage.  In 
such  case,  particularly  if  the  power  is  given  by  a  will,  such 
a  construction  should  be  adopted  as  will  most  eflFectually 
carry  out  the  primary  object  of  the  testator;  and  if,  under 
the  circumstances  of  the  particular  case,  this  can  be  done 
with  more  advantage  to  the  estate  by  a  mortgage  than  by  a 
sale,  then  the  power  to  sell  should  be  construed  as  discre- 
tionary and  not  as  imperative. 

That  a  power  to  sell,  though  coupled  with  a  trust  to 
pay  debts  or  other  charges,  does  not  prima  facie  imply  a 
power  to  sell  **out  and  out "  is  shown  by  the  recent  de- 
cision of  the  Supreme  Court  of  the  United  States  in  Phelps 
V.  Harris,*  where  it  was  held  that  a  power  to  '*sell  and 
dispose  of*  property  implied  a  power  to  make  partition  of 
it  between  the  beneficiaries,  even  though  there  was  a 
further  direction  to  **  invest  the  proceeds."' 


Supreme  Court  of  Pennsylvania. 
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Sic  utere  tuo  ut  alienum  non  laedas — When  equity 
will  restrain  defendant  in  the  use  of  his  own  land — when 
plaintijps  only  remedy  is  at  law — Private  industry  not  en- 
titled to  the  immunities  of  a  public  servant — Measure  of 
damages — Natural  use  of  land. 

*  2  Perry  Trusts  (4th  ed.),  Sec.  507.  -^  loi  U.  S.,  370. 

*To  the  same  eflfect  is  the  recent  English  case  of  Frith  v,  Osborne, 
L.  R.  3  Ch.  Div.,  618;  S.  C.  18,  Eng.  Rep.,  724. 
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Where  a  defendant  on  his  own  land  engages  ui  an  industry  which 
\  physical  injury  to  the  adjoining  land  of  the  plaintiff,  the  defend- 
ant mnst  respond  in  damages  if  the  industry  has  no  natural  connection 
with  the  soil  or  the  subjacent  strata. 

Therefore,  where  the  defendant's  coke-oven  emitted  fumes  which 
impaired  the  plaintiff's  crops,  it  was  held  to  be  no  defence  to  an  action 
at  law  to  aver  that  the  site  for  the  oven  was  selected  with  care,  and  that 
BO  land  was  better  adapted  for  coke-burning  than  the  land  in  question. 

//  seems  that  on  such  a  state  of  facts  equity  would  refuse  to  interfere 
by  an  injunction,  since  such  interference  would  amount  to  a  suppression 
of  the  coke  industry. 

Bnt  while  equity  will  recognize  the  importance  of  such  an  industry 
by  refusing  to  suppress  it,  the  law,  in  spite  of  the  importance  of  the  in- 
dustry, will  treat  it  as  a  private  enterprise,  and  will  deny  to  it  those  im- 
munities which  belong  of  right  only  to  railroads  and  other  public  servants. 

The  measure  of  damage  in  such  case  is  not  the  same  as  in  condem- 
nation proceedings,  but  is  solely  the  actual  harm  which  has  resulted  to 
the  plaintiff  from  the  operation  of  the  defendant's  industry. 

Appeal  of  Carnegie  Brothers  &  Co.,  Limited,  defend- 
ants, fTom  the  judgment  of  the  Common  Pleas  of  West- 
moreland County  in  an  action  on  the  case  brought  by 
Adam  Robb  to  recover  damages  for  injuries  alleged  to  have 
been  sustained  in  respect  of  his  property  by  reason  of  the 
operation  of  defendants'  coke-ovens,  from  which  ovens 
offensive  fumes,  smoke  and  dirt  were  poured  upon  his 
premises. 

It  appeared  upon  the  trial  that  the  plaintiff  was  the 
owner  of  a  farm  adjoining  the  tract  upon  which  the  defend- 
ants' ovens  were  situated.  He  had  acquired  the  greater 
part  of  the  farm  prior  to  the  defendants'  purchase  of  their 
tract,  and  had  secured  the  residue  more  recently.  The 
plaintiff's  witnesses  testified  that  the  soil  on  his  farm  was 
limestone,  part  black  loam,  and  all  good.  The  defendants' 
witnesses  declared  that  it  was  **  second-rate  "  soil  and  far  be- 
low the  average  of  that  found  in  Westmorland  County's  agri- 
cultural  districts.  The  defendants'  tract  consisted  of  about 
twenty  acres  of  low  ground,  swampy,  unfit  for  cultivation, 
and  overgrown  with  underbrush,  willows  and  sycamores. 
This  piece  of  ground  lay  three  hundred  feet  below  the 
plaintiff's  land  and  nine  hundred  feet  below  the  brow  of 
the  hill  where  the  plaintiff's  arable  land  began.  It  was  a 
sednded  place,  bnt  well  adapted  for  coke-burning  by  rea- 
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son  of  its  proximity  to  certain  coal  mines  with  which  there 
was  convenient  railroad  communication.  On  this  tract 
the  defendants  erected  coke-ovens  and  machinery  of  the 
most  improved  kind  to  the  value  of  $200,000.  The  plain- 
tiff made  no  objection  to  the  building  of  the  ovens,  but  act- 
ually assisted  in  the  work. 

The  plaintiff  called  witnesses  who  proved  a  gradual 
-diminution  of  crops  for  six  years  prior  to  the  bringing  of 
suit.  There  was  also  testimony  to  the  effect  that  the  plain- 
tiff* had  lost  timber  and  fruit  trees,  and  that  crops  had 
grown  to  a  certain  height  and,  in  spite  of  fertilizers  and 
manure,  had  then  died.  Evidence  was  offered  on  be- 
half of  the  plaintiff*  that  damage  to  the  extent  of  $10,000 
had,  in  witness's  opinion,  been  done  to  plaintiff*'s  prop- 
erty by  the  erection  of  the  ovens  and  by  the  smoke.  The 
admission  of  this  testimony  was  made  the  subject  of  the 
second  assignment  of  error.  Witness  was  also  asked  what, 
in  his  opinion,  was  the  market- value  of  the  plaintiff* 's 
property  as  affiected  by  defendants'  ovens.  An  objection 
to  the  question  was  overruled,  and  the  witness  was  per- 
mitted to  answer.  Third  assignment  of  error.  Witness 
was  further  permitted  to  testify  that,  in  his  opinion, 
plaintiff* 's  farm  could  (but  for  the  ovens)  be  utilized  for 
fruit  growing.  Objected  to  as  irrelevant,  both  because  it 
had  no  relation  to  actual  damage  and  because,  in  point  of 
fact,  an  orchard  was  planted  on  the  farm,  and  the  fruit- 
bearing  qualities  of  the  trees  were  in  evidence.  Objection 
overruled.     Ninth  assignment  of  error. 

The  only  other  assignments  commented  upon  by  the 
Court  (the  seventh  and  the  twelfth)  are  sufficiently  set  forth 
in  the  opinion. 

Verdict  for  plaintiff*  for  $4, 798. 10.  A  motion  or  a 
new  trial  was  refused,  and  defendants  took  this  appeal. 

Paul  H,  Gaither^  Esq,^  ^nA.  John  F-  Wentling^  Esq,^ 
{J.  A.  Marchandy  Esq,y  and  D.  A.  Miller^  Esq.^  with 
them),  for  appellants. 

George  Shiras^  Jr,^  Esq,^  W,  F.  McCook^  Esq.^ 
P.  C.  Knox^  Esq. ,  and  James  H,  Reed^  Esq. ,  represent- 
ing various  coke  companies,  filed  an  intervening  argument 
on  behalf  of  appellants. 
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James   Af,    Peoples^   Esq.^    {D.    S,    Atkinson^    Esq.y 
with  him),  for  appellees. 

Opinion  of  the  Court. 

Opinion  of  Williams,  J.     October  5,  1891. 

This  case  was  tried  with  considerable  care  in  the  Court 
below,  and  was  in  most  respects  well  tried.  Some  ques- 
tions were,  however,  raised  and  considered  on  the  trial 
which  were  not  necessarily  involved,  and  which  hindered^ 
rather  than  helped,  the  Court  and  jury  in  reaching  a  cor- 
rect result.  For  this  reason,  and  because  the  case  as  it  is 
presented  is  one  of  considerable  general  importance,  it 
seems  desirable  that  the  position  of  the  parties,  and  prin- 
ciples by  which  their  relative  rights  are  to  be  adjusted, 
should  be  briefly  considered.  This  may  be  done  by  an- 
swering the  following  questions :  First,  has  the  plaintiff 
shown  a  cause  of  action  for  which  he  can  recover  in  a  court 
of  law  ?  Second,  if  he  has,  what  is  the  measure  of  his  dam- 
ages ?  Third,  was  the  evidence  which  was  admitted  under 
objection  relevant  to  the  issue  before  the  jury  ? 

The  plaintiff  shows  that,  prior  to  1871,  he  was  the 
owner  of  a  farm  in  Westmoreland  County,  on  the  uplands 
north  of  Brush  Creek.  His  cultivated  fields  began  about 
1,000  feet  from  and  about  300  feet  above  the  stream,  and 
extended  back  to  and  beyond  his  dwelling  and  farm  build- 
ings, which  were  about  one-half  mile  from  the  stream. 
He  shows  that,  in  1871,  the  defendants  bought  a  tract  of 
land  in  the  valley,  and  extending  up  the  slope  some  300  or 
400  feet,  on  which  they  erected  coke-ovens  on  the  flat  on 
the  north  side  of  the  creek.  He  alleges  that  the  smoke 
and  gas  from  these  ovens  pass  over  his  farm,  injuring 
thereby  his  crops;  diminishing  the  productiveness  of  the 
soil  and  the  desirability  of  his  house  as  a  place  of  residence. 
Evidence  was  given  on  the  trial  in  support  of  this  allegation. 
The  defendants  deny  that  the  plaintiff  has  suffered  injury 
in  his  crops,  his  soil  or  the  comfort  of  his  home,  and  they 
further  deny  that  the  injuries  alleged,  if  actually  sustained, 
would  entitle  the  plaintiff  to  recover,  and  for  this  they  give 
the  following  reasons  :  {a)  such  injuries  are  the  natural  and 
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necessary  result  of  the  development  by  the  owner  of  the 
resources  of  his  own  land,  as  in  Sanderson  v.  the  Coal 
Company  ;  ^  [d)  they  result  from  a  reasonable  use  of  his 
own  land  for  a  lawful  purpose,  as  in  Huckenstein's  Ap- 
peal ;'  (c)  they  result  from  the  pursuit  of  a  lawful  calling 
in  a  lawful  manner,  without  either  negligence  or  malice 
on  the  part  of  the  owner  or  his  employees,  as  in  Lippin- 
cott  V.  the  Railroad  Company.'  In  Sanderson's  case  the 
land  of  the  Coal  Company  was  coal  land,  its  value  could 
be  realized  by  the  owners  in  no  other  way  than  in  bringing 
the  coal  to  the  surface  so  that  it  could  be  prepared  for  the 
market.  In  the  process  of  mining,  subterranean  veins  of 
water  are  necessarily  opened,  and  the  water  accumulat- 
ing in  the  mines  must  be  brought  to  the  surface,  where  it 
naturally  finds  its  way  into  surface  streams  and  pollutes 
theta.  If  this  could  not  be  done  a  great  industry  would  be 
interfered  with,  and  the  owner  of  the  coal  land  denied  the 
rights  of  ownership  of  his  land  for  the  benefit  of  a  neigh- 
boring owner  whoSe  title  was  no  greater  or  higher  than  his 
own. 

The  maxim,  ^^ Sic  utere  tuout  alienum  non  Uedas^^^ 
was,  therefore,  neither  suspended  nor  modified  in  Sander- 
son's case. 

The  Coal  Company  was  using  its  own  land  in  the  only 
manner  practicable  to  it.  The  harm  done  thereby  to  others 
was  the  least  in  amount  consistent  with  the  natural  and 
lawful  use  of  its  own.  If  this  use  was  to  be  denied  to  the 
Coal  Company  because  some  injury  or  inconvenience  to 
others  was  unavoidable,  then  the  result  would  be  practical 
confiscation  of  the  coal  lands  for  the  benefit  of  householders 
living  on  lower  ground.  But  the  defendants  are  not  de- 
veloping the  minerals  in  their  land  or  cultivating  its  sur- 
face. They  have  erected  coke-ovens  upon  it  and  are 
engaged  in  the  manufacture  of  coke.  Their  selection  of 
this  site  rather  than  some  other  is  due  to  its  location  and  to 
their  convenience,  and  has  no  relation  to  the  character  of 
the  soil  or  to  the  presence  or  absence  of  underlying  min- 
erals. The  selection  was,  no  doubt,  a  wise  one,  quite  se- 
^  113  Pa.,  126.  ^  70  Pa.,  102.  3  ,i5  pi^^  ^^2, 
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eluded    and   quite  convenient  to  the  several  mines  from 
which  the  materials  were  to  be  obtained  for  the  making  of 
coke,    but  it  -was  the  selection  of  a  manufacturing  site, 
and  is  subject    to  the  same  considerations   as  if  glass  or 
lumber  or  iron  had  been  the  commodity  to  be  produced 
instead  of  coke.     The  rule  in  Sanderson's  case  has,  there- 
fore, no  application  to  the  facts  of  this  case.     The  injury, 
if  any,  resulting  from  the  manufacture  of  coke  at  this  site 
is  in  no  sense  the  natural  and  necessary  consequence  of  the 
legal  right  of  the  owner  to  develop  the  resources  of  his  prop- 
erty,  but  is  the  consequence  of  his  election  to  devote  his 
land  to  the  establishment  of  a  particular  sort  of  manufact- 
uring, having  no  natural  connection  with  the  soil  or  the 
subjacent  strata.      The  rule  in  Huckenstein's  Appeal  is 
equally  inapplicable.     The  land  of  the  appellant  in  that 
case  had  upon  it  a  deposit  of  fine  brick  clay  which  could 
be  made  into  bricks  with  profit,  if  this  was  done  near  the 
pit  from  which  the  clay  was  taken.     This  is  the  usual,  and 
probably  a  necessary,  way  of  converting  the  clay  into  brick. 
An  effort  was  made  to  enjoin  against  the  burning  of  the  brick 
by  Huckenstein  on  the  field  where  the  clay  was  obtained. 
The  injunction  was  refused,  and  it  was  held  that  upon  the 
case  as  presented  Huckenstein  was  making  a  reasonable 
use  of  his  own  land  which  equity  would  not  interfere  with. 
Whether  he  would  have  been  liable  in  an  action  at  law  for 
any  substantial  injury  he  might  do  to  a  neighbor  by  the 
burning  of  bricks,  was  not  before  the  Court,  and  was  not 
considered.     We  think  it  is  true,  as  held  by  the  Judge  of 
the  Court  below,  that  the  evidence  in  this  case  would  not 
justify  an  injunction.     It  shows  a  selection  of  a  site  as  well 
adapted  to  the  business  and  as  remote  from  dwellings  as 
any  in  that  region.     To  enjoin  the  manufacture  of  coke  at 
such  a  site  would  amount  to  a  prohibition  of  its  manufact- 
ure, and  the  destruction  of  vast  allied  and  dependent  in- 
dustries of  immense  value  to  the  public,  as  well  as  to  those 
directly  engaged  in  them.     An  injunction  is  not  of  right, 
but  of  grace,  and  will  never  be  issued  by  a  court  of  equity 
when  it  will  inflict  a  greater  injury  than  it  will  prevent. 
In  such  a  case  the  injured  party  will  be  left  to  his  redress 
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at  law.  No  more  than  this  is  fairly  covered  by  Hucken- 
stein's  case.  The  plaintiff  in  this  case  is,  therefore,  in  the 
right  court,  and  if  he  is  substantially  hurt  by  the  use  to- 
which  the  defendants  have  seen  fit  to  devote  their  land,  we 
see  no  reason  why  he  may  not  recover,  unless  it  is  found 
in  the  last  of  the  positions  taken  by  the  defendants,  for 
which  Lippincott's  case  is  cited. 

It  is  a  fundamental  principle  of  our  system  of  govern- 
ment that  the  interest  of  the  public  is  higher  than  that  of 
the  individual,  so  that,  when  these  interests  are  in  conflict,^ 
the  latter  must  give  way.  If  the  individual  is  thereby  de- 
prived of  his  property  without  fault  on  his  part,  he  is 
entitled  to  compensation  ;  but  if  he  is  affected  only  in  his 
tastes,  his  personal  comfort,  or  pleasure,  or  preferences, 
these  he  must  surrender  for  the  comfort  and  preferences  of 
the  many.  Thus  highways  are  necessary  to  the  public 
business  and  comfort.  Some  noise  and  dust  are  necessarily 
occasioned  by  the  legitimate  use  of  them.  This  may  be 
disagreeable  ;  perhaps,  in  some  cases,  positively  harmful  to- 
some  one  or  more  of  the  persons  living  along  them ;  but 
for  this  there  is  no  remedy  at  law  or  in  equity.  It  is  one 
of  the  necessary  consequences  of  subjecting  the  individual 
to  the  public  in  those  things  as  to  which  their  interests  are 
in  conflict  Railroads  have  become  the  great  highways  of 
travel  and  commerce.  The  turnpike  and  canal  have  been 
superseded,  and  the  people  and  their  products  are  trans- 
ported at  a  great  advance  in  speed  and  comfort  over  the 
modem  highway  by  the  power  of  steam.  The  law  recog- 
nizes the  public  character  of  these  highways.  Their 
presence  is  necessary  to  the  prosperity  and  comfort  of  the 
public.  To  some  persons  who  live  near  them,  as  to  some 
persons  who  live  upon  a  busy  city  street,  the  incessant  roar 
of  business  and  the  dust  of  passing  vehicles  or  trains  may 
be  unpleasant  or  painful,  but  whether  such  persons  live 
upon  a  country  road,  a  paved  street,  or  a  railroad,  they  are 
alike  remediless.  No  action  will  lie  against  the  munici- 
pality, the  turnpike  or  the  railroad  company  for  the  noise 
and  dust  caused  by  the  legitimate  use  or  operation  of  the 
highway  in  either  case.     For  negligence  or  malice,  the 
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wrongdoer  is  liable  to  the  party  injured  ;  but  for  the  lawful 
use  of  the  road  in  the  customary  manner,  no  liability 
attaches  to  the  traveller  or  owner.  The  railroads  are  built, 
as  is  the  turnpike  or  the  street,  under  laws  regulating  their 
construction  and  use,  in  the  interest  of  the  public  which  is 
to  be  served  by  them.  The  right  to  operate  railroads  is  a 
necessary  incident  to  the  right  to  build  them,  and  this  was 
held  in  Lippincott's  case.  But  the  production  of  iron  or 
steel  or  glass  or  coke,  while  of  great  public  importance, 
stands  on  no  different  ground  from  any  other  branch  of 
manufacturing  or  from  the  cultivation  of  agricultural  pro- 
ducts. They  are  needed  for  use  and  consumption  by  the 
public,  but  they  are  the  results  of  private  enterprise,  con- 
ducted for  private  profit  and  under  the  absolute  control  of 
the  producer.  He  may  increase  his  business  at  will  or 
diminish  it.  He  may  transfer  it  to  another  person  or 
place  or  State,  or  abandon  it.  He  may  sell  to  whom  he 
please^,  at  such  price  as  he  pleases,  or  he  may  hoard  his 
productions  and  refuse  to  sell  to  any  person  at  any  price. 
He  is  serving  himself  in  his  own  way,  and  has  no  right  to 
claim  exemption  from  the  natural  consequences  of  his  own 
acts.  The  interests  in  conflict  in  this  case  are  therefore 
not  those  of  the  public  and  of  an  individual,  but  of  those 
of  two  private  owners,  who  stand  on  equal  ground  as 
engaged  in  their  own  private  business.  Lippincott's  case 
is,  therefore,  no  reply  to  the  plaintiff's  case. 

What,  then,  is  the  measure  of  damages?  The  declara- 
tion charges  an  injury  to  the  trees  and  crops  growing  on 
the  surface,  and  a  permanent  injury  to  the  soil  by  the 
deposit  upon  it  from  the  passing  smoke  and  gas  of  steriliz- 
ing and  poisonous  substances.  To  the  first  of  these  the 
statute  of  limitations  was  properly  applied.  During  two 
of  the  six  years  open  to  inquiry  the  farm  was  in  possession 
of  a  tenant  who  paid  what  is  admitted  to  have  been  a  full 
rent  for  it.  The  crops  for  those  two  years  should,  there- 
fore, be  excluded  from  consideration.  As  to  the  remaining 
four  years,  if  the  crops  were  so  affected  as  to  reduce  their 
quantity  or  value,  the  shrinkage  upon  each  year's  crops 
should  be  shown  in  bushels  or  tons,  or  approximated  as 
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nearly  as  possible.  For  the  acreage  in  wheat  or  com  in 
any  one  of  these  four  years,  for  example,  being  shown,  and 
the  yield  per  acre,  a  comparison  of  the  crop  with  that  raised 
on  the  same  before  the  ovens  were  built,  could  be  made, 
and,  so  far  as  the  difference  was  shown  to  be  due  to  the 
smoke  or  gas,  it  would  afford  some  basis  for  an  estimate  of 
the  damage  sustained  on  that  year's  crop.  In  this  manner 
the  actual  injury  to  the  crops,  if  any,  could  be  gotten  at 
pretty  nearly.  As  to  a  permanent  injury  to  the  soil  by  the 
deposit  of  injurious  particles  upon  it,  a  chemical  analysis 
will  afford  the  only  safe  guide.  Differences  in  the  amount 
of  the  crop  might  be  due  to  the  effect  of  the  smoke  on  the 
growing  plant,  to  negligent  tillage,  to  exhaustion  of  the 
soil  by  long  cropping,  or  from  many  other  causes  ;  but  if, 
as  some  of  the  witnesses  have  testified,  a  crust  of  foreign 
and  sterilizing  substances  has  been  deposited  over  this 
farm,  varying  from  a  quarter  to  a  third  of  an  inch  in  thick- 
ness, specimens  of  it  can  and  should  be  produced,  and  its 
composition,  and  the  effect  of  its  presence,  ascertained  and 
explained  to  the  jury  by  those  competent  to  speak  on  the 
subject.  This  is  a  question  susceptible  of  a  clear  and  sat- 
isfactory solution  by  the  application  of  scientific  tests, 
which  the  Court  and  jury  should  have  the  benefit  of  If 
the  result  is  to  show  a  permanent  injury  to  the  soil,  which 
impairs  its  productiveness  to  an  appreciable  degree,  the 
extent  of  the  loss  in  the  value  of  the  farm  can  be  readily 
computed.  If  such  permanent  impairment  is  not  made  to 
appear,  this  part  of  the  plaintiff's  claim  should  be  rejected 
altogether.  The  fact  that  the  plaintiff  may  regard  his  farm 
as  less  desirable  than  before,  because  of  the  proximity  of 
an  undesirable  business,  or  an  undesirable  neighbor,  or  the 
further  fact  that  its  selling  value  has  been  reduced  by  rea- 
son of  such  proximity,  affords  no  ground  for  a  recovery. 
The  location  of  a  livery  stable,  a  restaurant,  a  distillery, 
and  many  other  kinds  of  business,  close  to  one's  ho^le, 
might  diminish  its  comfort  and  its  market  value,  but  the 
owner  would  be  without  legal  redress  so  far  as  the  effect 
of  proximity  is  concerned . 

If,  however,  the  business  was  so  conducted  as  to  affect 
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the  use  of  adjoining  property  or  the  health  of  its  occupants, 
these  tangible  and  substantial  injuries,  capable  of  measure- 
ment by  a  pecuniary  standard,  might  sustain  an  action  for 
damages.     The  ordinary  rule  for  the  ascertainment  of  dam- 
ages where  land  has  been  entered  and  appropriated  under 
the  right  of  eminent  domain,  does  not  furnish  a  measure 
of  the  plaintiff's  right  to  recover  in  this  case,  for  the  reason 
already  given.     Where  an  entry  and  seizure  has  been  made, 
the  effect  of  the  seizure  and  appropriation  of  the  part  of  the 
land  of  the  owner  to  a  particular  use  is  to  be  considered, 
as  well  as  to  the  value  of  what  is  taken.     This  can  be  best 
adjusted  by  ascertaining  the  selling  value  of  the  whole 
property  before  the  entry,  and  after  it  has  been  made. 
The  difference,  if  any,  shows  the  actual  loss  which   the 
owner  has  suffered.     But  in  this  case  there  has  been  no 
entry  upon,  or  appropriation  of,  the  plaintiff's  land.    What 
he  alleges  is  that  the  prosecution  of  the  business  of  making 
coke  by  the  defendants  on  their  own  land  has  hurt  his 
crops  and  injured  his  soil.     They  have  the  right  to  make 
coke.     If  the  establishment  of  that  business  near  the  plain- 
tiff affects  the  selling  value  of  his  farm,  he  can  no  more  re- 
cover for  that  than  he  could  recover  against  the  saloon- 
keeper or  the  liveryman,  because  the  location  of  their  busi- 
ness near  him  had  made  his  property  unsalable.     The  na- 
ture of  the  business  is  therefore  to  be  left  out  of  the  view. 
The  sole  question  is.  What  harm  has  been  done  the  plaintiff 
by,  or  as  the  direct  result  of,  the  prosecution  of  the  defend- 
ants' business  at  a  place  where  they  had  a  legal  right  to 
carry  it  on  ?     The  plaintiff  might  honestly  think,  and  his 
neighbors  might  be  willing  to  testify,  that  the  mere  loca- 
tion of  the  ovens  on  adjoining  land  reduced  the  value  of  his 
form  thirty  or  fifty  per  cent,  or  more,  and  a  comparison  by 
them  of  the  value  before  and  after  the  building  of  these 
ovens  would  include  this  element,  for  which  there  can  be 
no  recovery.     What  has  been  now  said  substantially  dis- 
poses of  our  question  relating  to  the  testimony  objected  to. 
The  second  assignment  of  error  is  sustained.    The  question 
objected  to  should  have  been  excluded  because  it  called  for 
no  fact,  but  for  a  lumping  estimate,  which  opened  the  way 
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for  the  witness  to  introduce  considerations  that  we  have 
seen  had  no  place  in  the  adjustment  of  the  damages. 

The  question  referred  to  in  the  third  assignment 
should  have  been  excluded,  for  reasons  already  given. 
The  seventh  assignment  is  also  sustained.  It  was  of  no 
sort  of  consequence  where  the  defendants  obtained  the 
material  which  they  used  in  making  coke,  or  what  price 
they  paid  for  it,  or  what  the  miners  who  brought  it  to  the 
surface  were  paid  for  mining  it,  and  such  questions  should 
have  been  excluded.  The  ninth  assignment  must  also  be 
sustained.  The  question  was  not  what  purposes  tbe  plain- 
tiflF  might  have  devoted  his  farm  to,  and  what  damages  he 
would  have  sustained  in  that  case,  but  to  what  purposes 
had  he  devoted  it,  and  to  what  extent  had  he  been  inter- 
fered with  by  the  defendants'  business. 

An  examination  of  the  evidence  shows  that  the  plain- 
tiff purchased  his  farm,  containing  eighty-two  acres,  for 
l4,ooo,  a  few  years  before  the  ovens  were  built.  Several 
years  after  they  were  built  he  bought  twenty  acres  adjoin- 
ing, which  contained  coal,  which  he  mined  and  sold  to  the 
employees  of  the  defendants.  So  far  as  the  evidence  indi- 
cates, the  latter  piece  was  not  farmed,  but  kept  and  used  for 
miuing  coal. 

For  the  injury  to  four  years'  crops,  and  for  permanent 
injury  to  his  soil,  the  plaintiflF  recovered  nearly  $1,000 
more  than  his  farm  cost  him,  and  still  finds  it  to  his  ad- 
vantage to  reside  upon  it  and  to  cultivate  it.  The  fact  that 
such  a  verdict  was  rendered  shows  that  the  Court  and  jury 
must  have  been  misled,  to  some  extent,  by  the  irrelevant 
testimony  and  by  the  improper  measure  of  damages  which 
the  jury  was  left  to  apply. 

It  only  remains  to  consider  briefly  the  twelfth  assign- 
ment of  error.  The  learned  Judge  said  to  the  jury  :  ' '  After 
much  thought,  we  have  arrived  at  this  conclusion  :  First, 
that  the  owners  of  coal  land  may  develop  and  operate  the 
same,  even  to  the  injury  of  adjoining  land-owners,  without 
remedy  on  the  part  of  the  latter,  unless  malice  or  negli- 
gence be  shown  ;  second,  that  a  court  of  equity  will  not 
restrain  the  operation  of  works  of  an  injurious  nature  where 
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the  best  possible  place  to  do  the  least  injury  to  others  has 
been  selected  ;  third,  that  while  equity  will  not  restrain, 
law  will  give  a  remedy  where  actual,  positive,  serious  in- 
jury has  been  done  to  another  by  bringing  upon  adjacent 
lands,  and   manufacturing,  material  not  part  of  the  land, 
whether  such   harm  be  done  to  health  or  property/'     We 
cannot  see  that  the  appellants  were  hurt  by  this  instruc- 
tion-    The  first  proposition  is  no  more  than  a  statement 
of  the  rule  which  was  held   in   Sanderson's  case.     The 
second  is  all  that  the  appellants  could  ask,  and,  as  a  gen- 
eral rule,   is  well  settled.      If   there   is  any  error  in  the 
third,  it  is  in  the  concession  that  the  mine-owner  is  under 
less  obligation  to  his  neighbors  when  he  makes  coke  upon 
the  tract    from  which  the   coal   is  mined  than  when,  he 
makes  it  elsewhere.     If  this  concession  was  mistaken,  as 
perhaps  it  was,  it  did  not  lay  any  burden  on  the  appellants, 
and  they  "have  no  right  to  complain  of  it.     Whether  one 
who  mines  coal,  or  petroleum,  or  lead,  on  his  own  land  has, 
by  virtue  of  that  fact  alone,  a  right  to  manufacture  or  re- 
fine sucb  product  on  the  tract  from  whicl;i  it  was  obtained 
under  circumstances  which  would  prevent  its  manufacture 
or  render  him  liable  for  damages  if  he  manufactured   on 
some  other  tract,  is  a  question  not  raised  by  the  facts  of 
this  case.      If  the  relation  of  the  miner  to  his  product,  or 
the  surface  to  the  underlying  materials,  could  confer  ex- 
emption from  liability  for  the  consequences  of  the  manu- 
facture of  the  material,  mined  where  the  process  was  con- 
ducted on  the  same  tract,  the  defendants  were  not  within 
range  of  such  exemption.     They  did  not  mine  the   coal 
they  used.      It  was  not  mined  upon  the  land  upon  which 
the  coke-ovens  stood.      They   were,  therefore,  under  the 
general    rule,  and  not  within  the  exemption,  if  such   ex- 
emption really  exists.  At  the  same  time  the  location  of  these 
parties  and  the  industries  of  the  region  are  not  to  be  lost  sight 
of.     The  plaintiff's  farm  is  in  a  region  in  which  bituminous 
coal  is  obtained  in   large  quantities.     He   himself  mines 
coal  uj>on  his  own  land  for  sale.     The  conversion  of  coal 
into  coke,  to  supply  fuel  for  the  great  iron  and  steel  mills 
of  Western  Pennsylvania,  is  one  of  the  greatest  industries 
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of  the  region.  Many  millions  of  money  are  invested  in 
it,  and  many  thousands  of  men  are  employed  about  its 
production.  It  has  been  largely  instrumental  in  the  de- 
velopment, growth  and  general  prosperity  of  the  region. 
The  plaintiflF  shares  the  general  benefits,  and  seems  to  pos- 
sess some  advantages  that  are  special  and  grow  directly  out 
of  the  establishment  of  these  works  near  him,  for  he  has 
been  thereby  provided  with  customers  for  his  coal  and  his 
farm-products  at  his  own  door. 

These  considerations  should  be  borne  in  mind  in  ad- 
justing the  damages,  if  any  have  been  sustained,  so  that 
the  plaintiflF,  while  he  recovers  for  his  actual  loss  in  the 
products  of  his  farm,  or  the  destruction  of  his  soil,  as  the 
evidence  may  show  the  facts  to  be,  shall  not  be  allowed  ex- 
emplary damages,  and  so  that  the  defendants  shall  not  be 
treated  as  wrongdoers  in  the  establishment  of  their  plant 
/On  a  well-selected  and  secluded  tract  of  land  belonging  to 
themselves. 

As  this  case  goes  back  for  a  new  trial,  it  is  quite  proper 
for  us  to  add  that  the  trial  judge  is,  in  an  important  sense, 
the  thirteenth  juror,  and  when  the  amount  of  the  verdict 
shows  that  it  must  have  been  arrived  at  by  the  adoption  of 
an  erroneous  measure  of  damages,  or  a  mistake  in  computa- 
tion, he  should  not  hesitate  to  set  it  aside. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
is  awarded. 

The  principal  case  is  a  valuable  case,  involve  large  commercial  in- 

addition  to  the  long  line  of  de-  terests  and  great  sums  of  invested 

cisions  which  explain  and  qualify  capital.    Indeed,  the  pecuniary  or 

the  oft-quoted  maxim  :  Sic  utere  commercial  importance  to  one  liti- 

tuo  ut  alienum   non    ladas.     To  gant  of  a  decision  favorable  to  him- 

what  extent  is  one  to  be  restricted  in  self  often  so  clearly  outweighs  the 

the  use  of  his  own  land  by  the  pro-  disadvantage  and  discomfort  which 

hibition   **Thou  shalt  do  no  hurt  would  in  that  event  be  catised  to 

to  thy  neighbor** — a  prohibition  his  adversary,  that  the  courts  are 

which  lies  at  the  very  foundation  always  tempted  to  give  controlling 

of  the  law  of  Torts  ?    Pollock  on  weight  to  what  may  be  called  the 

Torts,*  12.    This  is  the  question  "argument  of  expediency,*' and  in 

which  the    courts  are    constantly  some  instances  they  have  yielded 

called  upon  to  answer,  especially  to  the  temptation.    But  in  general 

in  cases  which,  like  the  principal  the  courts  have  looked  beneath  the 
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surface  of  the  question  befcH-e  them 
and  beyond  the  facts  in  a  particular 
case,  and  have  recognized  that  the 
point  for  decision  is  not,  in  a  given 
case,  whether  a  great  industry  shall 
be  sacrificed  to  a  neighbor's  whim, 
bnt  whether  or  not  the  act  of  which 
tbe  plaintiff  complains  is  a  viola- 
tion of  the  sacred  property-rights  of 
a  fellow-citizen.  Accordingly,  our 
readers  cannot  fail  to  read  with 
especial  satisfaction  that  portion  of 
tlie  opinion  of  Mr.  Justice  Wil,- 
i«iAMS,  in  which,  after  admitting 
that  in  proper  cases  the  individual 
must  yield  his  interest  to  the  public 
good,  he  uses  the  following  signi- 
ficant language  :  **  But  the  produc- 
tion of  iron  or  steel  or  glass  or 
coke,  while  of  great  public  impor- 
tance, stands  on  no  different  ground 
firom  any  other  branch  of  manufact- 
uring, or  from  the  cultivation  of 
agricultural  products.  They  are 
needed  for  use  and  consumption  by 
the  public,  but  they  are  the  result 
of  private  enterprise,  conducted  for 
private  profit  and  under  the  ab- 
solute control  of  the  producer.  He 
may  increase  his  business  at  will  or 
diminish  it  He  may  transfer  it  to 
another  person  or  place  or  State, 
or  abandon  it.  He  may  sell  to 
whom  he  pleases,  at  such  price  as 
he  pleases,  or  he  may  hoard  his 
productions  and  refuse  to  sell  to 
any  person  or  at  any  price.  He  is 
serving  himself  in  his  own  way, 
and  has  no  right  to  claim  exemp- 
tion from  the  natural  consequences 
of  his  own  acts.  The  interests  in 
conflict  in  this  case  are^  therefore^ 
not  those  of  the  public  and  of  an 
individual,  but  those  oftwoprivaie 
ovm^rs,  who  stand  on  equal  ground 
as  engaged  in  their  own  private 
business.** 

This  portion  of  the  decision  is 
valuable  from  the  fact  that  it  does 


away  with  extraneous  matters 
which  might  influence  the  judg- 
ment, and  makes  it  possible  to  ex- 
amine the  point  of  law  which  the 
case  really  decides.  That  point,  as 
stated  above  in  the  syllabus,  is  that 
where  the  defendants*  coke-oven 
emits  fumes  which  impair  the  plain- 
tiff's crops,  it  is  no  defence  to  an 
action  at  law  to  aver  that  the  site 
for  the  oven  was  elected  with  care, 
and  that  no  land  was  better  adapted 
for  coke-burning  than  the  land  in 
question. 

The  reason  for  this  decision  is 
well  expressed  in  the  judgment  of 
the  Exchequer  Chamber  in  Fletcher 
V.  Rylands  (L.  R.  i  Ex.,  p.  278). 
In  the  course  of  his  opinion,  which 
was  in  terms  adopted  by  the  House 
of  Lords,  Blackburn,  J.,  said : 
"  The  person  whose  grass  or  com  is 
eaten  down  by  the  escaping  cattle  of 
his  neighbor,  or  whose  mine  is 
flooded  by  the  water  from  his  neigh- 
bor's reservoir,  or  whose  cellar  is  in- 
vaded by  the  filth  of  his  neighbor's 
privy,  or  whose  habitation  is  made 
unhealthy  by  the  fumes  and  noisome 
vapors  of  his  neighbor's  alkali 
works,  is  damnified  without  any 
fault  of  his  own,  and  it  seems  but 
reasonable  and  just  that  the  neigh- 
bor who  has  brought  something  on 
his  own  property,  which  was  not 
naturally  there,  harmless  to  others 
so  long  as  it  is  confined  to  his  own 
property,  but  which  he  knows  to 
be  mischievous  if  it  gets  on  his 
neighbor's,  should  be  obliged  to 
make  good  the  damage  which  en- 
sues if  he  does  not  succeed  in  con- 
fining it  to  his  own  property.  But 
for  his  act  in  bringing  it  there,  no 
mischief  could  have  accrued ;  and 
it  seems  but  just  that  he  should  at 
his  peril  keep  it  there  so  that  no 
mischief  may  accrue,  or  answer  for 
the  natural  or  anticipated  conse- 
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quences.  And  upon  authority,  this, 
we  think,  is  established  to  be  the 
law,  whether  the  things  so  brought 
be  beasts,  or  water,  or  filth,  or 
stenches." 

Although  some  emphasis  is  here 
laid  by  the  learned  judge  upon  the 
bringing  of  the  injurious  agenpy 
upon  defendants'  land,  it  is  clear 
that  the  liability  of  the  defend- 
ant is  not  understood  to  depend 
upon  such  a  state  of  facts.  Indeed, 
in  Fletcher  v,  Rylands  tlie  defend- 
ant did  not  bring  the  water  upon 
his  own  land  ;  it  flowed  there  nat- 
urally, and  all  he  did  was  to  utilize 
it  by  the  construction  of  a  reser- 
voir. See  the  report  of  the  case  in 
3  Hurlstone  &  Coltman,  786.  Ac- 
cordingly, effect  must  be  given  to 
the  language  of  Lord  Cranworth 
in  the  House  of  Lords:  "  If  a  person 
brings  or  accumulates  on  his  land 
anything  which,  if  it  should  escape, 
may  cause  damage  to  his  neighbors, 
he  does  it  at  his  peril."  The  rea- 
son for  the  decision,  then,  rested 
upon  the  fact  that  the  defendant 
had  accumulated  water  for  the  pur- 
poses of  a  reservoir,  which,  as  Lord 
Cairns  pointed  out, was ' '  a  non-nat- 
ural use"  of  the  land.  Fletcher  v. 
Rylands  and  the  principal  case  are, 
therefore,  both  authorities  for  the 
proposition  that  a  defendant  will  be 
liable  for  damage  caused  by  the 
escape  of  a  substance  (water  in  the 
one  case,  and  coke  fumes  in  the 
other),  provided  the  substance  is 
not  liberated  in  the  course  of  a 
natural  user  of  his  land  by  the  de- 
fendant. The  question  whether  or 
not  the  elements  of  a  nuisance  were 
present  in  one  case  and  not  in  the 
other,  does  not  concern  us  now. 
The  question  at  once  arises,  What 
is  a  natural  user  of  land  ?  In  addi- 
tion to  deciding  that  coke-burning 
is  not  a  natural  use,  the  Court,  in 
the  principal  case,  in  referring  to 


its  own  earlier  decision  in  Penna. 
Coal  Co.  V.  Sanderson,  113  P.  S., 
126,  incidentally  decided  what  doeSy 
in  its  judgment,  constitute  such  a 
use.  '*In  Sanderson's  case,*'  says 
Wii^i^iAMS,  J. ,  *  *  the  land  of  the  Coal 
Company  was  coal  land.  Its  value 
could  be  realized  by  the  owners  in 
no  other  way  than  by  bringing  the 
coal  to  the  surface,  so  that  it  could 
be  prepared  for  the  market." 
Again,  in  referring  to  the  case  be- 
fore him,  the  learned  Judge  re- 
marked:  "But  the  defendants  are 
not  developing  the  minerals  in  their 
land  or  cultivating  its  surface." 
And  again:  "The  injury,  if  any, 
resulting  from  the  manufacture  of 
coke  at  this  site,  is  in  no  sense  the 
natural  and  necessary  consequence 
of  the  exercise  of  the  legal  rights 
of  the  owner  to  develop  the  re- 
sources of  his  property,  but  is  the 
consequence  of  his  election  to  de- 
vote his  land  to  the  establishment 
of  a  particular  sort  of  manufactur- 
ing, having  no  natural  connection 
with  the  soil  or  the  subjacent 
strata."  It  seems,  therefore,  that 
a  use  of  land  to  be  a  natural  use 
must  have  a  necessary  connection 
with  the  soil  or  the  subjacent  strata. 
This  statement  is  substantially  in 
harmony  with  the  language  of  Lord 
Cairns  in  Rylands  v.  Fletcher  (L. 
R.  3  E.  &  I.  App.  Cases,  p.  339). 
Now,  the  purpose  of  determining 
in  a  given  case  whether  a  use  of 
land  is  natural  or  not  is,  generally 
speaking,  to  ascertain  to  what  ex- 
tent the  end  which  the  defendant 
has  in  view  justifies  the  means ;  or, 
rather,  to  ascertain  whether  or  not 
the  defendant  is  liable  for  the  re- 
sults of  the  means  which  he  em- 
ploys. Thus,  in  Rylands  z/.  Fletcher 
(supra),  and  in  the  principal  case, 
as  soon  as  it  appeared  that  the  use 
was  non-natural,  the  Court  found 
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no  difficulty  in  holding  the  defend- 
ant liable  for  damage  actually  done, 
although  the  damage  followed  in- 
evitably ftx>m  the  nse. 

Is  the  converse  of  this  rule  sound 
law?     Does  the  fact  that  a  use  is 
natural  justify   acts   which    cause 
damage  merely  because  the  acts  are 
essential  to   the  use?    An  exami- 
nation of  the  cases  seems  to  show 
that  there  is  a  conflict  of  authority 
on  this  point.     Generally,  it  may  be 
said,  the  converse  of  the  rule  does 
not    hold    good.      The   weight    of 
authority  is  to  the  effect  that  acts 
done  in   the   natural   use  of  land 
which  cause  damage  to  the  prop- 
erty of  a   neighbor  are  protected 
only  when  the  damage  results  from 
the    operation    of  purely  natural 
forces  upon  the  injurious  substance. 
Or,  to  say  the  same  thing  in  other 
words,  a  plaintiff  cannot  complain 
of  the  injuries  which  result  when 
natural  forces,  acting  upon  the  in- 
jurious substance,  cause  it  to  leave 
the  position  which  it  occupied  when 
found  by  the  defendant  and  cause 
it  to  come  in  contact  with  the  plain- 
tiff's property.     In  short,  the  im- 
munity of  the  defendant  depends 
upon  the  presence  of  two  elements : 
(i)  the  use  of  his  land  must  be  nat- 
ural ;  (2)  the  agency  which  trans- 
ports the  injurious  substance  from 
its  original   position  to  the  plain- 
tiff's property  must  also  be  natural. 
The  question  has  usually  arisen  in 
reference  to  the  mining  of  coed;  and 
the  earliest   case  on  the  subject. 
Smith  V.  Kenrick  (7  M.  G.  &S.,  515; 
62  E.   C.   L.,    1849),   involved  the 
rights  of  owners  of  adjoining  col- 
heries. 

In  that  case  the  defendant's  col- 
liery adjoined  the  plaintiff's,  but 
was  situated  upon  a  higher  level. 
One  consequence  of  this  fact  was 
that  a  large  body  of  subterranean 


water  was  prevented  from  flowing 
into  the  plaintiff's  workings  only 
by  a  large  horizontal  bar  of  coal,  all 
of  which  bar  was  part  of  defendant's 
colliery.  A  corresponding  barrier 
upon  the  plaintiff's  land  had  previ- 
ously been  removed  by  a  trespasser^ 
so  that  the  defendant's  barrier  was 
the  plaintiff's  only  protection.  The 
defendant,  although  he  knew  what 
the  result  would  be,  proceeded  to 
remove  this  bar  for  the  purpose  of 
obtaining  coal,  and  so  working  his 
mine  in  the  manner  most  advan- 
tageous to  himself.  As  soon  as  the 
bar  was  removed  the  water  flowed 
into  the  plaintiff's  mine,  and  he 
forthwith  brought  his  suit.  But 
the  Court  held  that  if  the  plaintiff 's 
barrier  had  not  been  removed  he 
would  have  been  as  amply  protected 
as  if  the  defendant  had  not  removed 
his,  and  that  the  defendant,  as  he 
might  then  have  mined  up  to  the 
very  boundary  line,  could  not  now 
be  restricted  in  consequence  of  an 
act  for  which  he  was  not  responsible. 
He  was  therefore  discharged  from 
liability;  and  this  decision  was  said 
to  be  in  harmony  with  the  civil  law 
by  which  it  was  considered  that 
land  on  a  lower  level  owed  a  natiu-- 
al  servitude  to  that  on  a  higher,  in 
respect  of  receiving,  without  claim 
to  compensation,  the  water  natur- 
ally flowing  down  to  it  (Dig.  Lib. 
39,  tit.  3).  That  the  decision  is  a 
direct  authority  for  the  statement 
of  the  law  as  made  above  appears 
from  the  language  of  Cresswell, 
J.,  in  contrasting  the  facts  before 
him  with  those  in  Haward  v,  Bankes 
(2  Burr,  1 1 13).  Says  the  learned 
Judge  (p.  563):  **  There  can  be  no 
doubt  that  a  man  may  cause  water  to 
flow  from  his  own  premises  into  his 
neighbor's  so  as  to  make  himself 

liable  to  an  action In 

this  case  it  ought  not  to  be  said  that 
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he  caused,  but  that  hit  permitted,  the 
water  to  flow  into  the  plaintiff's 
mine." 

In  Baird  v,  Williamson  (15  C.  B. 
[N.  S.]  376;  108  E.  C.  L.,  1864),  the 
defendant  and  plaintiff  were  owners 
of  adjoining  mines,  the  mine  of  the 
former  being,  as  in  Smith  v.  Ken- 
rick,  on  a  higher  level.  Water 
came  into  the  plaintiff's  mine  from 
two  sources,  and  for  one  the  defend- 
ant was  held  liable,  and  for  the 
other  he  was  not  This  b  therefore 
a  peculiarly  instructive  case.  Part 
of  the  water  flowed  from  openings 
made  by  the  defendant  on  his  own 
premises  for  the  purposes  of  ob- 
taining the  mineral,  and  as  to  this 
the  Court  said  (p.  390):  "  The  own- 
ers of  the  higher  mine  have  a  right 
to  work  the  whole  mine  in  the  usu- 
al and  proper  manner,  for  the  pur- 
pose of  getting  out  any  kind  of 
mineral  in  any  part  of  that  mine ; 
and  they  are  not  liable  for  any  water 
which  flows  by  gravitation  into  an 
adjoining  mine  from  works  so  con- 
structed. ' '  Part  of  the  water  came 
from  a  source  lower  than  the  plain- 
tiff 's  mine,  but  was  raised  by  pumps 
to  a  higher  level,  so  as  to  enable  the 
defendant  to  reach  other  mineral 
lying  at  a  greater  depth.  Referring 
to  this  the  Court  says  (p.  391):  "In 
respect  of  this  water  we  think  the 
action  lies.  The  defendants,  as  oc- 
cupiers of  the  higher  mine,  have  no 
right  to  be  active  agents  in  sending 

water  into  the  lower  mine 

If,  while  the  occupier  of  a  higher 
mine  exercises  that  right  [«.  ^.,  the 
right  to  mine  minerals  in  the  usual 
way],  nature  causes  water  to  flow  to 
a  lower  mine,  he  is  not  responsible 
for  this  operation  of  nature.** 

Crompton  v.  Lea  (L.  R.  19  Eq., 
115,  1874)  was  a  case  in  which  the 
plaintiffs  bill  alleged  that  the  de- 
fendants,  in    operating  the  mine, 


p»roposed  so  to  excavate  as  to  admit 
the  waters  of  the  river  Douglas, 
which  would  inevitably  flow 
through  the  workings  of  the  de- 
fendants into  the  plaintiff's  mine. 
The  bill  further  alleged  that  the 
proposed  efxcavation  was  not  for 
any  legitimate  mining  purpose, 
and  as  this  allegation  was  confessed 
by  the  defendants*  demurrer,  the 
demurrer  was  overruled.  This  case 
is  therefore  an  authority  for  the 
statement  as  above  made,  that  both 
the  elements  of  immunity  must  be 
present ;  not  only  must  the  influx 
of  water  be  produced  by  natural 
forces,  but  it  must  be  in  the^course 
of  a  user  which  is  legitimate  and 
natural.  In  Smith  v.  Fletcher  (L. 
R.  9  Ex.  64,  1874)  a  defendant  in 
working  his  mine  made  cuts  to  carry 
surface  water,  which  but  for  the  cuts 
could  never  have  reached  the  plain- 
tiffs mine.  In  consequence  of  ex- 
ceptionally heavy  rains,  the  water, 
under  the  operation  of  the  law  of 
gravitation,  found  its  way  into  the 
plaintiffs  mine,  and  the  Court  (re- 
versing the  trial  judge)  held  that 
it  was  a  question  for  the  jury 
whether  the  mode  of  working  the 
mine  was  reasonable  and  proper. 

In  Wilson  v,  Waddell  (L.  R.  2 
App.  95,  1876)  it  was  distinctly 
stated  in  the  House  of  Lords  by 
Lord  Blackburn  that  the  ques- 
tion before  the  Court  in  Smith  v. 
Fletcher  and  Compton  v.  Lea  was 
not  involved  in  the  case  under  con- 
sideration. So  no  difficulty  was 
felt  in  deciding  that  the  defendant 
was  dischai^ed  from  liability  where 
mineral  workings  had  caused  a 
subsidence  of  the  soil  and  a  conse- 
quent shedding  of  rainfall  into  the 
plaintiffs  lower  coal  field. 

In  West  Cumberland  Iron  and 
Steel  Co.  V,  Kenyon  (L.  R.  11  Ch. 
Div.,  1879)  there  was  a  substantial 


Digitized  by 


Google 


THE  NATURAL  USE  OF   LAND. 


43 


recognitioii  of  these  principles. 
The  case  itself  was  a  curious  one, 
because,  although  it  was  admittted 
that  the  defendant's  operation  was 
not  in  the  due  course  of  mining,  it 
was  yet  contended  on  his  behalf 
that  no  more  water  had,  as  a  conse- 
quence of  his  act,  found  its  way 
into  plaintiffs  mine  than  would 
have  flowed  there  if  his  act  had  not 
been  done  at  all. 

The  Court  was  of  opinion  upon 
the  evidence  that  such  was  the  fact, 
and  James.  L.  J.,  in  stating  the  lim- 
itation on  the  defendant's  right  to 
deal  with  water  in  his  mine,  used 
the  following  language  (p.  786) : 
"When  he  ceases  dealing  with  it 
on  his  own  land,  .  .  .  .  he  is  not 
to  allow  or  cause  that  water  to  go 
upon  his  neighbor's  land  in  some 
other  way  than  the  way  in  which  it 
had  been  afiected  before. ' ' 

The  principles  which  underlie 
these  cases  are  not,  to  the  writer's 
knowledge,  questioned  in  any  juris- 
diction excepting  Pennsylvania. 
In  that  State  the  Supreme  Court 
has  gone  the  full  length  of  declar- 
ing that  wherever  the  defendant 
makes  a  natural  use  of  his  land  he 
b  not  liable  for  damages  which  in- 
eritably  result  from  that  use.  This, 
it  will  be  observed,  is  the  converse 
of  the  rule  recognized  in  Rylands 
V.  Fletcher  and  in  the  principal 
case.  Accordingly  the  elements  of 
a  defendant's  immunity  in  Pennsyl- 
vania must  be  said  to  be  (i)  that 
the  use  of  the  land  shall  be  natural; 
(2)  that  the  act  causing  damage  to 
the  plaintiff  should  be  necessary  to 
the  use.  It  \&  not  sufficient  to  show 
that  the  injurious  act  is  one  which 
is  advantageous  to  the  defendant,  or 
that  it  will  facilitate  his  operations: 
it  mnst  be  necessary  and  unavoid- 
able. 

This  doctrine  was  first  announced 


in  the  well-known  case  of  the 
Penna.  Coal  Co.  v,  Sanderson  (113 
P.  S.,  126,  1886).  This  case  had 
come  before  the  Court  three  times 
before,  and  on  each  occasion  the 
decision  was  favorable  to  the  plain- 
tiff! Finally,  however,  the  earlier 
decisions  were  overruled,  and  the 
Court,  by  a  majority  of  four  judges 
to  three,  established  the  doctrine  as 
above  outlined. 

In  that  case  the  plaintiff  depended 
for  a  portion  of  his  water  supply 
on  a  stream  which  had  its  source  in 
a  swampy  region  at  the  bottom  ot 
the  slope  on  which  the  defendant 
coal  company  subsequently  sank 
its  shaft.  In  mining  for  coal,  large 
quantities  of  mine  water  were  en- 
countered, and  it  became  necessary 
to  remove  the  water  or  to  stop  the 
work.  As  the  water  would  not 
flow  away  under  the  operation  of 
natural  forces,  it  became  necessary 
to  use  artificial  means  of  getting 
rid  of  it  Accordingly  pumps  were 
called  into  r^uisition,  and  the  water 
was  thus  raised  to  the  mouth  of  the 
shaft.  There  all  interference  with 
it  ceased.  It  was  allowed  to 
take  its  course,  and,  flowing  natur- 
ally down  the  slope,  it  contami- 
nated the  sources  of  the  plaintiff's 
stream,  which  thus  became  unfit 
for  use.  The  Court  upon  thtfse 
facts  decided  that  the  plaintiff's 
damnum  must  be  considered  as 
absque  injuria.  All  the  English 
cases  summarized  above  were  re- 
ferred to  by  the  Court,  and  so  much 
of  the  decisions  as  related  to  the 
natural  use  of  land  was  approved. 
But  the  Court  did  not  hesitate  to 
depart  from  them  where  it  became 
necessary  to  justify  the  use  by  the 
defendants  of  artificial  means  of 
disposing  of  the  water.  The  Court 
declared  that  the  defendants  had  a 
right  to  rid  the  mine  of  water,  pro- 
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vided  that  they  led  it  "into  the 
streams  which  form  the  natural 
drainage  of  the  basin  in  which  the 
coal  is  situate,  although  the  quan- 
tity as  well  as  the  quality  of  the 
water  in  the  stream  may  thereby 
be  affected  "  (p.  149). 

It  thus  appears  that  not  only  did 
the  Court  realize  the  necessity  of 
confining  the  right  of  the  defend- 
ant to  acts  absolutely  unavoidable 
in  the  natural  use  of  the  land,  but 
they  were  compelled  to  define  the 
meaning  of  "unavoidable."  It 
was  argued  that  the  defendant 
might  have  dug  a  tunnel  to  another 
basin,  or  made  a  surface-drain  to 
some  distant  point,  but  the  Court 
perceived  that  such  a  course  would 
only  transfer  the  injury  instead  of 
preventing  it.  Perhaps,  also,  the 
danger  of  sanctioning  such  a  device 
impressed  them  So  they  decided, 
as  indicated  in  the  last  quotation, 
that  no  cause  of  action  would  accrue 
to  one  who  suffered  loss  in  conse- 
quence of  the  operation  of 
natural  forces  upon  water  which 
had  been  raised  to  the  mouth 
of  the  mine,  the  earlier  cases 
having  limited  the  immunity  to 
the  operation  of  those  forces  upon 
the  water  where  it  was  first  discov- 
ered. No  valid  reason  occurs  to 
the  writer  why  gravity  should  be 
selected  as  the  factor  by  which  to 
determine  who  should  bear  the  loss 
when  once  an  artificial  agency  has 
intervened.  But  probably  the  re- 
sult will,  in  the  long  run,  be  as  sat- 
isfactory as  if  any  other  arbitrary 
determining  factor  had  been  se- 
lected. Unfortunately,  however, 
the  appeal  to  a  "natural*'  force 
left  room  for  the  contention  made 
by  the  Court  that  the  decision  was 


in  harmony  with  the  current  of 
English  authority  already  consid- 
ered. 

The  limitation  of  the  effect  of  the 
decision  in  the  Sanderson  case  was 
recognized  by  the  same  court  in 
Collins  V.  Chartiers  Valley  Gas  Co. 
(131  P.  S.,  143),  and  the  reader  will 
note  the  language  of  Wii^wams,  J., 
in  the  principal  case  in  referring  to 
the  Sanderson  decision:  "In  the 
process  of  mining,  subterranean 
veins  of  water  are  necessarily 
opened,  and  the  water  accumulat- 
ing in  the  mines  must  be  brought 
to  the  surface,  where  it  naturally 
finds  its  way  into  the  surface 
streams  and  pollutes  them.  If  this 
could  not  be  done,  a  great  industry 
would  be  interfered  with,  and  the 
owner  of  the  coal  land  denied  the 
exercise  of  the  rights  of  ownership 
on  his  land  for  the  benefit  of  a 
neighboring  owner  whose  title  was 
no  greater  nor  higher  than  his 
own.** 

This,  then,  is  in  outline  the 
present  state  of  the  law  relating  to 
the  natural  use  of  land.  Criticism 
is  foreign  to  the  province  of  the 
annotator,  but  it  may  be  proper  to 
suggest  that  there  is  here  the  ma- 
terial for  a  valuable  essay.  Such 
an  essay  might,  among  other 
things,  re-examine  the  legal  signi- 
ficance of  the  term  "the  natural 
use  of  land."  If  the  Sanderson 
decision  is  adhered  to,  it  may  here- 
after be  necessary  to  hold  that  coke- 
burning  is  a  natural  use  of  a  remote 
and  barren  field,  and  that  coal-min- 
ing is  not  a  natural  use  of  a  tract 
of  land  so  limited  that  the  necessary 
drainage  of  the  mine  can  be  accom- 
plished only  at  the  expense  of  one's 
neighbor. 
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By  W.  D.  L. 


THE    NEW   CIRCUIT  COURTS  OF   APPEAL. 

The  nomination  by  the  President  of  seven  out  of  the 
nine  judges  of  the  new  Circuit  Courts  of  Appeal  is  an 
event  of  no  little  importance  to  the  bar  and  to  the  country. 
We,  as  yet,  scarcely  realize  the  part  which  these  new  courts 
are  destined  so  play  in  the  development  of  private  law  in 
the  United  States.  The  primary  object  of  the  act  was  to 
relieve  the  Supreme  Court  While  there  is,  undoubtedly, 
a  steady  decrease  in  the  relative  amount  of  litigation,  the 
rapid  grow^th  of  our  country  threw  upon  the  Supreme 
Court,  under  the  old  rules  of  appeal,  such  a  vohnne  of  busi- 
ness that  the  deliberation  necessar>'  to  insure  the  permanent 
value  of  its  work  was  rapidly  becoming  impossible.  Lat- 
terly the  most  potent  factor  in  the  increase  of  the  business 
of  the  Supreme  Court  was  the  delay  attendant  on  an  appeal, 
and  this  delay  increased  the  advantage  of  an  appeal  to  the 
defendant  against  whom  an  adverse  decision  had  been  ren- 
dered. One  cause  thus  reacted  on  the  other,  the  increase 
in  the  work  of  the  court  increased  the  delay,  and  the  delay 
increased  the  work.  Relief  was  essential.  And  on  the 
passage  of  the  act  by  the  last  Congress,  the  fact  that  this  re- 
lief had  been  secured,  not  the  importance  of  the  tribunals 
which  had  been  created,  was  uppermost  in  the  minds  of 
the  profession. 

We  now,  however,  have  had  time  to  realize  that  prac- 
tically all  those  cases  in  which  the  decision  involves  the 
application  or  the  further  development  of  the  common  law 
will  hereafter  be  brought  into  these  new  coints  for  what,  in 
most  cases,  means  final  revision.  The  interpretation  of  the 
laws  of  the  several  States,  as  far  as  the  jurisdiction  of  the 
Federal  Courts  renders  such  interpretation  necessary,  also 
devolves  upon  the  Circuit  Courts  of  Appeal.     To  them  is 
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given  the  final  interpretation  of  the  patent  laws,  criminal 
laws  and  revenue  laws  of  Congress,  together  with  the  de- 
cision in  Admiralty  cases. 

Under  their  review,  though  with  a  right  to  an  appeal 
to  the  Supreme  Court,  pass  all  cases  involving  the  inter- 
pretation of  the  laws  of  Congress,  excepting  always  where 
the  constitutohality  of  the  law  is  drawn  in  question.  In 
that  event  the  case,  as  all  other  constitutional  cases,  passes 
directly  from  the  Circuit  or  District  Court  in  which  it  arose 
to  the  Supreme  Court  of  the  United  States. 

As  far  as  the  Federal  Courts  are  concerned,  with  the 
exception  of  international  law  which  depends  upon  the 
construction  of  treaties  of  the  United  States,  and  of  the 
law  involved  in  the  decision  of  a  **  prize  cause,"  the  new 
courts  have  almost  as  wide  a  jurisdiction,  and  can  aflFect  as 
profoundly  the  development  of  law  in  this  country,  as  the 
High  Court  of  Justice  in  England.  What  is  left  to  the 
Supreme  Court  of  the  United  States  is  that  body  of  Con- 
situtional  Law  which  embraces  the  relations  of  the  in- 
dividual citizen  to  the  local  and  central  governments,  and 
the  relations  of  these  governments  to  each  other,  together 
with  the  comparatively  unimportant  duty  of  interpreting 
the  statutes  passecf  by  Congress,  with  the  exceptions  above 
noted. 

Besides  establishing  nine  new  courts  whose  importance 
can  hardly  be  estimated,  the  act  introduces  a  distinctly  new 
feature  into  our  system  of  appeals.  Decrees  of  the  Court 
of  Appeals  are  made  final  in  the  cases  mentioned,  only  on 
condition  that  the  Supreme  Court  permits  them  to  be  final. 
The  parties  in  the  cause  cannot  appeal  as  a  matter  of  right. 
The  appellate  court  is  itself  made  the  sole  judge  of  the 
expediency  of  the  appeal,  except  that  the  members  of  the 
Court  of  Appeals  have  the  right  to  certify  to  the  Supreme 
Court  any  question  of  law  on  which  they  desire  the  instruc- 
tions of  the  Superior  Court. 

The  principle  that  the  members  of  the  appellate 
court  should  be  the  judges  of  the  right  of  appeal,  is  a  dis- 
tinct step  in  advance,  because  it  is  a  recognition  of  new 
conditions  and  an  attempt  to  adjust  ourselves  to  them. 
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As  long  as  the  nation  was   comparatively  small,  and  the 
number  of  litigated  cases  was  insignificant,  the  custom  of 
allo^dng  a  certain  amount  of  money  to  be  the  sole  factor 
in  determining  whether  a  case  should  be  appealed  to  the 
one  Supreme  Court  for  authoritative  revision  produced  ex- 
cellent results.     It  gave  an  unity  to  Federal  law,  and  the 
delays  of  appeal  were  not  so  great  as  to  defeat  the  ends  of 
justice.      This  mechanism  enabled  the   courts  to  deliver 
opinions  with  reasonable  promptitude  on  unsettled  questions 
of  law,  and  thus  the  law  on  any  point  would  be  finally  de- 
termined, and  not  left  in  doubt  for  an  indefinite  period. 
But  with  our  growth  as  a  nation  this  old  mechanism  is 
evidently  unsuitable.     Allowing  the  counsel  in  the  causes 
to  be  the  sole  judges  of  the  expediency  of  an  appeal  chokes 
the   appellate   courts  with   cases  which   involve   no   new 
principle  of  law,  and  only  serves  to  delay  indefinitely  the 
discussion  of  cases  upon  which  the  profession  may  feel  a 
reasonable  doubt.     Appellate  courts  were  rapidly  coming 
to  a  point  Vhere  they  were  doing  more  harm,  by  delaying 
the  execution  of  the  just  decrees  of  the  lower  courts,  than 
good  in  elucidating  the  law. 

The  change  in  the  mechanism  by  which  a  case  is  ap- 
pealed to  a  final  tribunal,  if  it  proves  satisfactory  in  prac- 
tice, will  have  a  much  wider  eflFect  than  simply  to  relieve 
the  Supreme  Court  of  the  United  States  and  improve  the 
efficiency  of  the  Federal  Courts.     The  development  of  law 
in  the  United  States  and  the  interpretation  of  the  local 
State  statutes,  at  present,  labor  under  a  twofold  disadvan- 
tage, which  springs  practically  from  the  same  source.     We 
have  forty-odd  States,  each  with  its  Supreme  Court,  each 
interpreting  its  own  statutes  and  the  principles  of  common 
law  to  suit  itself     On  the  other  hand,  the  Federal  Courts, 
having  frequently  to  interpret  the  statutes  of  the  various 
States,  often  take.the  liberty  of  construing  them  in  such  away 
that  their  practical  effect  is  totally  different  from  that  given 
to  them  by  the  courts  of  the  State.     Sooner  or  later  this 
confusion  will  become  intolerable,  and  then  the  fact  that  it 
is  possible,  in  spite  of  the  great  amount  of  litigation,  to 
have  one  Supreme  Court,  where  the  court  itself  is  made  the 
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judge  of  the  advisability  of  the  appeal,  and  that  practically 
all  the  advantages  of  the  appellate  court  are  retained, 
may  be  the  determining  factor  which  will  lead  to  a  prac- 
tical consolidation  of  the  State  and  Federal  Judiciary. 


IN   RE   LAU  OW  BEW,    PETITIONER. 

The  case  of  Lau  Ow  Bew,  petitioner,  decided  by  the 
Supreme  Court  on  the  i6th  of  last  November,*  is  the  first 
case  which  involves  the  construction  of  Section  6  of  the 
act  establishing  the  new  Circuit  Courts  of  Appeal.  This 
section  provides  that  the  judges  of  the  Courts  of  Appeal,  in 
cases  where  their  judgment  would  otherwise  be  final,  may 
certify  questions  of  law  to  the  Supreme  Court,  or  that  the 
Supreme  Court  on  petition  may  issue  a  writ  of  certiorari  to 
have  the  entire  record  brought  before  them.  The  facts  of 
the  case  also  suggested  an  interesting  question  as  to  the 
jurisdiction  of  the  new  Circuit  Courts  of  Appeal,  as  also 
the  proper  construction  of  the  Chinese  Exclusion  Acts.^ 

It  seems  that  the  petitioner,  Lau  Ow  Bew,  was  a  nat- 
ural-born subject  of  the  Emperor  of  China.  For  the  past 
seventeen  years  he  had  been  a  resident  of  the  United 
States.  He  was,  or  rather  is,  a  merchant  in  the  city  of 
Portland,  Oregon,  having  a  one-fourth  interest  in  a  firm 
which  does  over  $100,000  worth  of  business  annually.  In 
September,  1890,  he  left  the  United  States  on  a  temporary 
visit  to  China.  On  the  eleventh  day  of  last  August  he  ar- 
rived on  his  return  voyage  in  San  Francisco.  The  Collector 
of  the  Port  refused  to  allow  him  to  land,  on  the  ground  that, 
although  before  leaving  he  had  procured  satisfactory  evidence 
of  his  status  as  a  merchant,  according  to  the  regulations  in 
that  respect  of  the  Treasury  Department  (which  proofs  he 
produced  to  the  satisfaction  of  the  Collector),  and  although  he 

1  Reported  in  p.  583,  Vol.  142,  of  the  United  States  Supreme 
Court  Reports. 

2  An  act  to  execute  certain  treaty  stipulations  relating  to  Chinese, 
approved  May  6,  1882,  22  Stat.,  58,  c.  126,  as  amended  July  5,  1884,  23 
Stat.,  115,  c.  220. 
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was  entitled  to  protection  under  the  treaties  between  our 
Government  and  China,  he  had  failed  to  comply  with  the 
sixth  section  of  the  Act  of  Congress  last  above  mentioned. 
This  section  provides  :  **That  ever>'  Chinese  person,  other 
than  a  laborer,  who  may  be  entitled  by  said  treaty  or  this 
act  to  come  within  the  United  States,  and  who  shall  be 
about  to  come  to  the  United  States,  shall  obtain  the  per- 
mission of  and  be  identified  as  so  entitled  by  the  Chinese 
Government  or  such  other  foreign  government  of  which  at 
the  time  such  Chinese  person  shall  be  subject"  The 
treaty-  referred  to  is  the  one  of  November  17,  1880,  which 
provided  that  Chinese,  other  than  laborers,  should  have 
the  right,  without  conditions  or  restrictions,  to  come,  re- 
main in,  and  leave  the  United  States,  and  enjoy  all  privi- 
leges, immtmities  and  exemptions  enjoyed  by  the  citizens 
of  the  United  States  in  China.  The  Collector  of  the  Port 
remanded  Lau  Ow  Bew  to  the  custody  of  the  captain  of 
the  ship  on  which  he  had  arrived.  He  was  brought  before 
the  Circuit  Court  on  a  writ  of  habeas  corpus.  The  Circuit 
Court  dismissed  the  petition,  and  remanded  the  petitioner 
to  custody.  ,  From  this  judgment  an  appeal  was  presented 
to  the  Circuit  Coiul  of  Appeals  for  the  Ninth  Circuit. 
That  Court  sustained  the  ruling  of  the  Circuit  Court,  and 
refused  to  certify  any  question  of  law  to  the  Supreme 
Comt  Whereupon  a  petition  was  filed  in  the  Supreme 
Court  for  a  writ  of  certiorari. 

The  case  in  the  Circuit  Court  had  been  decided  on  the 
ruling  of  the  Supreme  Court  in  Wan  Sing  v.  United 
States,*  in  which  it  was  held  that  one  who  came  to  this 
country  at  the  age  of  16,  remained  two  years,  and  then  re- 
turned to  China,  where  he  passed  seven  years,  was  required 
to  bring  certificates  of  identification  from  the  G^ovemment 
of  China*  The  Supreme  Court  in  the  present  case  decided 
that  the  decision  relied  on  by  the  Circuit  Court  presented 
such  a  diflferent  state  of  facts  that  it  could  not  be  said  to 
rule  the  present  case;  and  as  the  present  case  involved  the 
construction  of  a  statute,  whose  true  meaning  must  be  de- 
termined by  reading  it  in  the  light  of  our  treaties  with 

*  140  u.  S,,  424. 
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China,  and  of  the  principles  of  international  law,  it  was  a 
question  of  importance  which  should  have  been  certified 
to  the  Supreme  Court,  and,  therefore,  the  Court  granted 
the  petition  for  a  writ  of  certiorari  to  bring  the  record  of 
the  case  before  them.  Chief  Justice  Fuller,  in  the  con- 
cluding sentence  of  the  opinion,  says:  '*  While,  therefore, 
this  branch  of  our  jurisdiction  should  be  exercised  spar- 
ingly and  with  great  caution,  we  are  of  the  opinion  that 
the  ground  of  this  application  is  suflScient  to  call  for  our  , 
interposition.'* 

It  is  by  no  means  certain  that  the  Court  of  Appeals 
had  jurisdiction  of  the  case.  In  fact,  the  Supreme  Court 
only  assumes  the  jurisdiction  **for  the  purposes  of  the 
present  discussion."  The  fifth  section  of  the  act  establish- 
ing the  Circuit  Courts  of  Appeal  provides  :  **  That  appeals 
or  writs  of  error  may  be  taken  from  the  District  Courts  or 
from  the  existing  Circuit  Courts  direct  to  he  Supreme 
Court  in  the  following  cases  : 

.  **In  any  case  in  which  the  constitutionality  of  any 
law  of  the  United  States,  or  the  validity  or  construction  of 
any  treaty  made  under  its  authority  is  drawn  in  question.'' 

The  sixth  section  of  the  act  deprives  the  Circuit  Courts 
of  Appeal  of  jurisdiction  in  all  cases  which  may  be  taken 
direct  to  the  Supreme  Court. 

The  piece  of  legislation  which  is  called  in  question  is, 
it  is  true,  an  Act  of  Congress,  and  as  such  should  be  con- 
sidered by  the  Courts  of  Appeal.  But  the  act  was  passed, 
ostensibly,  at  least,  to  carry  out  the  provisions  of  a  treaty, 
and  certainly  must  be  interpreted  in  the  light  of  that 
treaty.  Whether  it  is  ultimately  decided  that  similar 
cases  should  go  direct  from  the  Circuit  Court  to  the 
Supreme  Court,  or  that  the  Circuit  Courts  of  Appeal  have 
jurisdiction,  no  one  can  doubt,  in  the  light  of  the  decision 
in  Lau  Ow  Bew,  the  convenience  of  the  former  method. 
For  if  the  rule  is  to  be  followed,  that  every  case  which 
involves  indirectly  the  construction  of  a  treaty  is  of  suffi- 
cient importance  to  be  certified  to  the  Supreme  Court,  it 
would  greatly  expedite  a  final  decision  of  the  cause  to  take 
the  case  directly  to  that  court,  which  alone -can  ^give  a  final 
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decision.     The  intervention  of  any  other  court  is  practi- 
cally worse  than  useless.     It  simply  multiplies  tribunals. 

The  true  construction  of  the  treaties  with  China  and  the 

Restriction  Acts  as  applied  to  the  facts  of  this  case,  which 

will  soon  receive  authoritative  exposition  by  the  Supreme 

Court,  is  one  involved  in  considerable  doubt    The  treaty 

of  1880  provides  that   Chinese,  other  than   laborers,  may 

come  and  go  to  the  United  States  as  the  citizens  of  any 

other  nation.     The  Restriction  Act  of  1884  was  evidently 

passed  in  good  faith  to  carry  out  the  true  intent  of  this 

treaty.       This  intent  is  set  forth  in^ts  opening  paragraph  : 

**  Whereas  in  the  opinion  of  the  Government  of  the 

United    States  the    coming  of  Chinese    laborers    to  this 

country  endangers  the  good  order  of  certain  localities,  etc." 

Laborers  who  are  within  the  United  States  ninety  days 

subsequent  to  the  adoption  of  the  treaty  are  permitted  to 

return  to  China  or  elsewhere  on  business  or  pleasure,  and 

subsequently  to  re-enter  the  United  States. 

For  the  purpose  of  their  identification  the  fourth  sec- 
tion of  the  act  provides  that,  on  leaving  the  United  States, 
they  may  obtain  a  certificate  from  the  Collector  of  the 
Port,  which  certificate  on  their  return  identifies  them  and 
establishes  their  right  to  re-enter  our  country.  No  per- 
mission or  identification  on  the  part  of  the  Chinese  Gov- 
ernment is  required.  Such  identification  as  applied  to 
persons  who  have  a  right  to  enter  the  country  because  of 
their  previous  residence  would  be  useless.  The  purpose 
of  the  identification  provided  for  in  the  sixth  section  of 
the  act  is  to  enable  the  Collector  to  determine  whether 
the  person  seelyng  admission  for  the  first  time  is  a  mer- 
chant. It  is  evident  that  the  framers  of  the  law  never 
contemplated  the  case  of  a  Chinese  merchant  resident  in 
the  United  States  desiring  to  visit  his  native  country.     To 

tification  as  a  merchant  from  the 
is  absurd.  On  the  other  hand,  the 
iing  a  method  of  identification  of 
:  this  country  for  a  short  time  is 
of  the  act  to  Chinese  laborers. 
is  no  necessity  for  the  identifica- 
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tion  of  merchants  returning  to  China,  or  the  proofs  re- 
quired are  impossible  and  absurd.  We  incline  very  strongly 
to  the  first  alternative,  adding  this  proviso  :  That  the 
Collector  of  the  Port,  as  an  executive  officer,  has  a  right 
to  demand  of  returning  merchants  a  reasonable  proof  that 
they  are  merchants  resident  in  the  United  States.  For 
this  there  can  be  no  more  satisfactory  method  than  the  one 
required  by  Congress  in  the  case  of  returning  laborers,  and 
this  Lau  Ow  Bew  is  in  a  position  to  furnish. 


BOOK  REVIEWS. 


By  G.  W.  P» 


A  Trbatisb  on  the  Law  of  Pbrsonai,  Prop^ty.  By  Joseph  J.  Dar- 
WNGTON,  lyL.D.,  of  Georgetown  University  of  Law.  Founded  on 
the  Treatise  of  Joshua  Williams,  Esq.  Philadelphia :  T.  &  J.  W. 
Johnson  &  Co.,  i89i. 

The  reader  of  this  valuable  work  will  find  it  a  task  of 
no  little  diflSculty  to  give  honor  where  honor  is  due,  for  it 
represents  in  text  and  in  notes  the  learning  and  literary 
skill  of  both  Mr.  Williams  and  Mr.  Darlington,  while  it 
contains  a  considerable  number  of  the  notes  to  the  fourth 
edition  of  Williams  on  Personal  Property  by  the  American 
editors  of  that  edition,  Messrs.  Gerhard  and  Wetherill. 
The  chapter  on  **  Ships"  is  by  Martin  F.  Morris,  LL.D., 
while  Robert  G.  Dyrenforth,  LL.D.,  contributes  the  chap- 
ter on  *'  Patents,  Trade-marks  and  Copyrights."  It  is,  in 
fact,  as  Mr.  Darlington  states  in  his  preface,  Williams  on 
Personal  Property  minus  so  much  of  the  original  text  as 
is  inapplicable  in  the  United  States,  plus  a  further  presen- 
tation, upon  the  latest  English  and  American  authorities, 
of  topics  treated  in  the  retained  text,  together  with  sundry 
subjects  of  importance  not  therein  discussed.  The  formula 
for  determining  the  authorship  of  any  given  passage  is  thus 
stated  in  the  preface  :  **  Every  paragraph  of  the  following 

>4o  Fed.  Rep.,  433. 
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I)ages,  with  inconsiderable  exceptions,  the  references  in 
which  are  exclusively  to  English  authorities,  is  the  un- 
changed text  of  Mr.  Williams.  All  paragraphs  containing 
both  English  and  American  citations,  or  the  latter  only, 
are  wholely  new." 

The  book  itself  is  an  -admirable  summary  of  the  prin- 
ciples of  mercantile  law  and  the  common  law  as  affecting 
personal  property.  There  is,  from  the  nature  of  the  sub- 
ject, but  little  logical  order  in  the  sequence  of  topics,  but 
the  internal  structure  of  each  chapter  is  all  that  could  be 
desired.  In  the  chapter  entitled  **Of  Chattels  which  De- 
scend to  the  Heir,"  the  summary  of  the  law  of  fixtures  is 
admirable.  So  is  the  exposition  of  the  doctrine  of  surety- 
ship, on  page  150,  while  the  statement  on  page  153  of  the 
difference  between  a  surety  and  a  guarantor  could  not  be 
improved  upon.  The  learning  on  the  subject  of  voluntary 
declarations  in  trust,  and  the  modem  development  of  that 
doctrine,  are  succinctly  set  forth  on  page  66.  Pennsylvania 
lawyers  who  hesitate  to  accept  the  dictum  of  Judge  Wood- 
ward in  Wallace  v.  Harmstead  will  dissent  from  Darling- 
ton's statement,  on  page  34,  that  in  all  our  States  **  every 
real  vestige  of  tenure  is,"  in  practical  eflFect,  **  annihi- 
lated." We  notice  the  old  classification  of  personal  actions 
as  ex  contracto  and  ex  delicto  on  page  I07 — an  unhistorical 
classification,  as  Mr.  F.  W.  Maitland  demonstrates,  but 
one  which  it  seems  hard  to  break  loose  from.  The  chap- 
ter on  "Patents  and  Copyrights,"  contributed  by  R.  G. 
Dyrenforth,  is  of  unusual  excellence,  and  Professor  Mor- 
ris's chapter  on  ** Ships"  is  accurate  and  comprehensive. 

We  note  singularly  few  errors  either  in  typography  or 
in  substance.  In  Gerhard  and  WetherilPs  note  to  page 
39,  in  the  synopsis  of  the  case  of  Griffith  v.  Ingledew  (6  S. 
&  R.,  429),  there  is  a  statement  that  the  goods  shipped 
were,  according  to  the  bill  of  lading,  to  be  **  delivered  to 
D.  or  his  assigns."  A  reference  to  the  original  report 
shows  that  ''  D."  should  be  ''  B."  This  case,  by  the  way, 
is  well  known  to  Pennsylvania  lawyers  on  account  of  the 
able  opinion  of  Chief  Justice  Tilghman,  ps  well  as  for  the 
vigorous  dissent  of  Mr.  Justice  Gibson.     The  latter  main- 
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taiued  in  opposition  to  the  decision  of  that  of  the  majority, 
that  where  goods  were  consigned  by  A.  in  Liverpool  to  B. 
in  Philadelphia  (the  shipper  not  acting  as  agent  of  the  con- 
signee) the  transfer  of  the  property  vested  an  interest  in  the 
contract  so  as  to  entitle  the  consignee  to  bring  suit  in  his 
own  name  against  the  carrier  for  negligence.  It  is  inter- 
esting to  read  in  this  connection  the  note  by  Mr.  Justice 
Gibson,  which  is  printed  on  page  439  of  the  report,  in  which 
he  cites  the  case  of  Sergeant  v.  Kovus  (3  B.  &  Aid.,  377) 
as  sustaining  his  position,  that  decision  not  having  reached 
this  country  at  the  time  his  opinion  was  rendered. 

Mr.  Darlington's  literary  style  harmonizes  well  with 
that  of  Mr.  Williams,  and  when  this  is  said  no  higher 
praise  can  be  given  it.  There  are  no  unpleasant  transitions 
such  as  one  might  expect  in  a  book  of  composite  author- 
ship, and  it  possesses  that  which  a  legal  work  of  reference 
may  lack,  but  which  a  summary  must  possess — the  quality 
of  readableness.  For  we  take  it  that  the  real  value  of  a 
summary  lies  in  the  fact  that  the  reader  may  obtain  from 
it,  not  the  materials  for  a  brief  in  a  particular  case,  but  a 
comprehensive  view  of  that  portion  of  the  field  of  law 
which  it  comprises  and  may  see  the  subject  under  discus- 
sion in  its  correlation  with  other  subjects.  To  this  end 
the  interest  must  be  sustained  throughout,  for  it  may  be 
said  that  such  a  book  will  be  read  for  the  sake  of  reading, 
and  not  merely  as  a  necessary  though  unpleasant  mode  of 
accomplishing  a  particular  purpose.  But  while  this  feat- 
ure of  the  book  is  an  element  of  strength,  it  is  also  a  source 
of  weakness.  It  may  be  doubted  whether  Mr.  Darlington 
is  right  in  ascribing  the  failure  of  Williams  on  Personal 
Property  to  attain  in  this  country  equal  eminence 
with  the  author's  work  on  Real  Property  solely  to  the 
amount  of  space  devoted  in  the  former  to  the  discussion  of 
English  statutes :  we  venture  to  think  that  in  the  case  of 
personal  property  students  of  law  in  the  United  States  and 
the  profession  generally  demand  special  works  on  each  of 
those  subjects  to  which  Mr.  Williams  and  Mr.  Darlington 
can  devote  but  a  chapter.  For  a  summary  they  are  still 
satisfied  with  Blackstone  and  Kent,  &nd  when  they  desire 
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to  investigate  the  law  of  contracts,  of  insurance,  or  of  stocks 
and  shares,  they  ask  for  a  more  detailed  exposition  than  is 
possible  within  the  respective  limits  of  twenty-six,  four  and 
twelve  pages  octavo.     In  the  case  of  the  law  of  personal 
property  the  student  who  has  made  himself  master  of  the 
learning  contained  in  a  modem  edition  of  Blackstone  is 
prepared  without  an  intermediate  halting-place  to  begin 
the  devious  journey  through  an  exhaustive  treatise  on  a 
given  subject.     In  the  law  of  real  property,  however,  this  is 
not  the  case.     The  student  who  has  read  the  second  book 
of  Blackstone  needs  a  stepping-stone — a  Williams  on  Real 
Property — before  he  can  make  good  use  of  Feame  on  Re- 
mainders or  of  Gray  on  the  Rule  Against  Perpetuities.    And 
the  reason  is  obvious.      The  common  law  has  a  system 
of  real  property  law  which  comprises  an   elaborate  and 
complicated  theory  of  tenure,  and  an  all-pervading  doc- 
trine of  seisin.     This  system  was  developed  and  refined 
and  overrefineS  during  a  period  when  real  property  was 
everything,  and  personal  property  was,  relatively,  nothing. 
It  took  such  a  firm  hold  on  the  courts  that  they  even  forced 
things  personal  into  the  mould  which  had  been  made  for 
things  real.     Thus  the  vesting  of  future  interests  under 
limitations  of  personal  property  is  said  by  the  author  last 
mentioned  to  be  governed  by  the  canons  which  apply  to 
corresponding  interests  in  reality.   This  great  system  must 
be  mastered  as  a  system  before  particular  branches  of  it  can 
be  approached,  and  the  birds-eye  view  of  Blackstone  is  not, 
as  we  have  already  said,  suflicient  for  this  purpose.     But 
the  common  law  has  no  system  of  personal  property. 
There  really  is  no  '*law  of  personal  property"  to  write 
a  book  about     There  are  all  those  individual  subjects 
which  give  titles  to  Mr.  Williams'  chapters,  but  their  only 
connection  is  that  they  are  noi  governed  by  real  property 
law.      Little  or  no  preliminary  study  is  therefore  required, 
and  any  one  subject  may  be  attacked  forthwith.     And  when 
the  plunge  is  made  the  student  finds  that  modem  law  has 
lent  itself  to  the  development  of  these  particular  subjects 
as  being  themselves  independent  and  autonomous  divisions 
of  jurisprudence,  and  not  mere  departments  of  a  so-called 
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'Maw  of  personal   property."     Contract  law   or   corpora- 
tion law  is  not  a  subordinate,  but  a  grand  division. 

But  while  these  considerations  may  help  to  explain 
why  one  of  these  two  books  was  found  more  useful  than 
the  other,  they  make  us  the  more  ready  to  admire  the 
skill  which  has  brought  so  much  order  out  of  chaos,  and 
has  combined  with  the  general  statement  of  broad  princi- 
ples so  much  detailed  information  on  particular  subjects. 
The  book  deser\'es  the  largest  sale  which  such  a  summary 
can  have.  It  contains  much  that  the  older  books  do  not 
contain,  and  matter  common  to  both  will  here  be  found  in 
a  more  attractive  form. 
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ABSTRACTS  OF  CASES 

S^ecrte<l    from   the  current  of  American  and  English  Decisions. 

BY 

Wii^r.XAJi€  Wharton  Smith,  Horace  I^.  Cheney, 
Hentiy  N.  Smaltz,  John  A.  McCarthy. 


BAifKs — Forged  Checks — I^aches. 
A  bankixi^  corporation  having  allowed  over  three  months  to  elapse 
"before  it  retume^i  to  a  depositor  a  forged  check  drawn  on  his  account 
^vrliicii  it  liad  paid,  could  not  defend  an  action  brought  for  the  amount  of 
tlie  cHeclc  ixpon  tlie  ground  that  the  depositor  was  estopped  by  his  laches 
in  not  giving^  the  hank,  notice  of  the  forgery  immediately  upon  the  return 
of  the  ohedc,  it  ha.ving  been  shown  that  such  notice  would  not  have  en- 
abled it  to  relieve  its  loss :  Jain  v.  London  and  San  Francisco  Bank, 
Sapreme  Coxxrt  of  California,  Dec.  19,  1891  (27  Pac.  Rep.,  iioo^. 

Banks— Refusal  to  Pay  Checks. 
Wliere  a  bank,  refuses  to  honor  the  check  of  a  depositor  engaged  in 
business,  -wl&o  has  sufficient  funds  on  deposit  to  meet  the  check,  it  is 
liable  tberefor  in  substantial  damages,  even  though  the  refusal  was 
caused  t^y  a  mistake,  and  there  is  no  evidence  of  special  damage  or  actual 
malice  :  Sdiaffiier  el  aL  v.  Ehrman  et  al.^  Supreme  Court  of  Illinois, 
Oct,  31,  189X  (28  i^.  E.  Rep.,  917). 

Chattei.  Mortgages — Priorities  of. 

An  unrecorded  mortgage  upon  chattels,  though  unaccompanied  by 
any  change  of  possession,  will  prevail  over  a  subsequent  recorded  mortgage 
given  to  seoi&re  a  prior  indebtedness,  provided  the  earlier  mortgage  was 
not  kept  fkom  the  records  by  the  mortgagee  for  any  fraudulent  purpose. 

Xhe  date  of  the  chattel  mortgage  covering  the  machinery  and  most 
of  the  property  in  a  mill  is  not  affected  by  a  subsequent  agreement  be- 
tween  mortgagor  and  mortgagee  to  substitute  one  article  mentioned 
in  the  mortgage  for  another,  and  altering  the  wording  of  the  mortgage 
to  that  eflfect  :  X*.  O.,  78  Atky.  Milton  v,  Boyd,  Court  of  Chancery  of 
New  Ters4£y,  Nov.  5,  1891  (22  Atl.  Rep.,  1078). 

Co»c&co2«  Cark-ier— Recovery  of  Damages  for  Negi^igence. 
Oamages  may  be  recovered  by  a  widow  for  mental  suffering  resulting 
from  the   ne^ligeiice  of  a  railroad  company  in  failing  to  carry  promptly 
the  corpoe    of  her  husband :  Hale  v.  Bonner,  Supreme  Court  of  Texas, 
Oct.  30,   1891    (17  S.W.  Rep.,  605). 

Coj^s'x'xT  oinoN Ai.  Law — Contract  in  Reference  to  Taxation. 

A  comp«^*y »  ^^^  owned  a  bridge  over  a  navigable  stream  forming  the 

boundary  of  two  States,  for  certain  concessions  granted  by  a  city  situated 

at  one  of  th-C    termini,  gave  it  the  right  to  assess  and  tax  as  realty  that 

-pert  of  tlxe  "bridge  which  spanned  the  river.     Held,  that  the  collection  of 
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■  such  a  tax  on  the  part  of  the  city  was  not  a  regulation  of  commerce 
between  the  States  and  (by  inference)  that  a  State  had  a  right  to  enter 
into  a  contract,  like  the  one  in  question,  by  which  it  secured  the  right  to- 
tax  property  beyond  its  jurisdiction  :  Henderson  v.  Bridge  Co.,  141  U.  S., 
679,  December  7,  1891. 

Constitution Ai.  Law— Taxation— Taking  of  Private  Property. 
A  law  providing  that  the  cost  of  sewers  in  a  certain  district  shall  be 
assessed  against  each  lot  of  ground  within  the  district  in  the  proportions 
which  the  area  thereof  bears  to  the  area  of  the  whole  sewer  district, 
exclusive  of  public  highways,  is  constitutional :  City  of  St.  Joseph  v. 
Farrell,  Supreme  Court  of  Missouri,  Nov.  9,  1891  (17  S.  W.,  497). 

Conveyances— Fraudui^ent  Gifts. 
Where  a  father  makes  a  deed  of  gift  of  land  to  his  son  at  a  time  when 
he  believes  his  assets  will  coyer  his  liabilities,  though  he  is  really  insol- 
vent, such  a  conveyance  cannot  be  set  aside  on  the  ground  that  it  is  a 
fraud  upon  creditors:  Second  National  Bank  v,  Merrill  Co.,  Supreme 
Court  of  Wisconsin,  Dec.,  1891  (50  N.  W.  Rep.,  503). 

Conveyance,  Fraudui^ent— Notice  to  Agent  of  Foreci<osure. 
When  an  agent  for  the  purchase  of  real  estate  has  sufficient  notice 
before  paying  the  consideration  money  that  the  conveyance  to  his  prin- 
cipal is  in  fraud  of  the  creditors  of  the  grantor,  the  conveyance  will  be 
set  aside  on  application  of  the  creditors  of  the  grantor,  though  the 
grantee  personally  had  no  knowledge  of  the  fraud :  Aultman  &  Co.  v. 
Utsey,  Supreme  Court  of  South  Carolina,  Nov.  12,  1891  (13  S.  E.,  848). 

Bisection— Effect  of  Death  of  Candidate  on  Day  of  Voting. 
If  one  of  two  candidates  for  an  office  dies  on  election  day,  while  the 
election  is  in  progress,  a  certificate  of  election  will  not  be  awarded  to  the 
other  candidate  if  the  returns  show  that  he  did  not  receive  a  majority  of 
the  whole  number  of  votes  cast :  Howes  v.  Court  of  Appeals  of  Ken- 
tucky, Nov.  17,  1891  (17  S.  W.  Rep.,  575). 

Equity— When  Execution  of  Judgment  in  Proceedings  at  Law 
W11.1,  BE  Stayed. 
When  one  who  is  the  plaintiff  in  an  action  of  forcible  entry  and 
detainer,  having  been  ejected  by  the  defendants  from  property  which  he 
had  a  right  to  hold  until  a  debt  due  by  the  defendants  to  him  under  con- 
tract was  paid,  before  the  trial  enters  into  an  agreement  with  the  defend- 
ants stating  the  sum  which  is  due  him  by  the  defendants  under  the 
contract,  an  offer  to  pay  this  sum  of  money  by  the  defendants  is  an 
equitable  ground  for  staying  the  suit  at  law  for  forcible  entry  or  detainer, 
or  staying  the  execution  of  a  judgment  in  such  suit  delivered  in  plaintiff's 
fevor.  The  equitable  ground  does  not  arise  until  after  the  offiw  to  pay 
the  sum  of  money  agreed  upon  as  a  discharge  of  the  contract,  and,  there- 
fore, though,  as  in  this  case,  the  offer  to  pay  the  money  was  not  made 
until  after  the  decree  in  favor  of  the  plaintiff  in  the  suit  for  forcible 
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entry  and  detainer  had  been  afiSrmed  by  the  Supreme  Court,  it  neverthe- 
less constitntes  a  Talid  equitable  ground  for  enjoining  the  plaintiff  iu 
ejectment  from  taking  advantage  of  the  decree :  Johnson  v.  St.  Louis 
Railway,  142  U.  S.,  602,  Nov.  16,  1891. 

Execdtion—Sai^e. 
A  tmnk  purchased  at  an  execution  sale  was  afterward  found  to  con- 
tain certain  bonds  and  other  choses  in  action  belonging  to  the  judgment 
debtor.  Held,  that  the  purchaser  did  not  take  title  to  the  bonds,  as  at 
common  law  choses  in  action  generally  could  not  be  taken  in  execution ; 
and  this  rule  still  prevails  except  where  changed  by  statute :  Crawford 
r.  Schmitz,  Supreme  Court  of  Illinois,  Nov.  24,  1891  {29  N.  E.  Rep.,  40.) 

EXTRAJ>ITI0N — TrIAI,  FOR  DIFFERENT  OFFENCE— WaFVER  OF  PRIVI- 
LEGE—HABEAS  Corpus. 
(i>  The  rule  of  law  in  cases  of  foreign  extradition,  that  a  person  ex- 
tradited under  the  provisions  of  a  treaty  cannot  be  prosecuted  for  a  dif- 
fierent  crime  than  the  one  specified  in  the  warrant  of  extradition,  applies 
with  equal  force  in  cases  of  extradition  between  the  States  of  the  Union  ; 
and  a  person  who  has  been  surrendered  under  extradition  proceedings 
by  one  State  to  another,  cannot,  unless  he  waives  the  privilege,  be  law- 
fully tried  for  a  different  crime  from  that  for  which  his  extradition  was 
obtained,  while  he  is  in  custody  thereunder.  (2)  If  the  accused  asserts 
his  privilege  before  trial,  and  objects  to  the  trial  on  the  ground  that  his 
indictment  is  for  a  crime  other  than  that  for  which  he  was  extradited,  he 
»  entitled  to  its  benefit,  although  he  did  not  plead  the  privilege  in  abate- 
ment of  the  indictment,  and  although  he  entered  a  plea  of  not  guilty. 
(3)  A  proceeding  in  error  and  not  a  habeas  corpus  is  the  appropriate 
remedy  for  the  review  and  correction  of  errors  committed  by  cotuts 
while  acting  within  the  sphere  of  their  authority.  But  where  a  court 
has  acted  outside  of  its  jurisdiction  in  enacting  or  issuing  an  order  or 
process,  habeas  corpus  is  the  appropriate  remedy  for  obtaining  a  dis- 
charge from  imprisonment  under  such  order  or  process :  Ex  parte  Mc- 
Knight,  Supreme  Court  of  Ohio,  Nov.  17,  1891  (28  N.  E.  Rep.,  1034). 

Federai«  Courts— Removai,  of  Cases  from  State  Courts. 

Whether  in  an  action  to  annul  a  judgment  in  a  State  Court  the  cause 
can  be  removed  to  the  Circuit  Court  of  the  United  States,  if  the  parties 
are  citizens  of  different  States,  depends  upon  the  question  whether  the 
proceeding  is  merely  tantamount  to  the  common  law  practice  of  moving 
to  set  aside  a  judgment  for  irregularity,  or  to  a  writ  of  error,  or  to  a  bill 
of  review,  or  to  an  appeal,  on  the  one  hand,  or,  on  the  other,  to  a  bill  in 
equity  to  set  aside  a  decree  for  fraudj  in  obtaining  thereof.  In  the  former 
case  it  cannot  be  removed,  but  in  the  latter  case  the  proceeding  is  an 
original  and  independent  one,  and  the  cause  may  be  removed  to  the 
Federal  Courts. 

If  the  bill  in  equity  to  set  aside  the  decree  on  the  grotmd  of  fraud 
does  not  allege  that  some  of  the  necessary  proof  establishing  the  fraud 
was  discovered  after  the  judgment  at  law  was  rendered,  and  after  the 
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legal  period  within  which  new  trials  could  have  been  obtained  had 
elapsed,  and  that  the  evidence  could  not  have  been  obtained  by  dili- 
gence within  such  time,  then,  since  on  the  face  of  the  bill  relief  in  equity 
could  not  be  granted  without  breaking  the  rule  of  equity  which  requires 
diligence,  and  since  the  object  of  the  suit  is  merely  to  obtain  a  review  in 
the  Circuit  Court  of  the  United  States  sitting  in  equity  of  issues  that 
were  or  by  proper  diligence  could  have  been  fully  determined  in  the 
suit  at  law  in  the  State  Court,  it  is  proper  for  the  State  Court  to  refuse  to 
recognize  the  right  of  removal. 

But  when,  as  in  this,  case  it  is  distinctly  alleged  in  the  bill  that  the 
fraud  was  discovered  after  the  judgment  had  been  rendered,  and  the  legal 
time  for  a  new  trial  had  expired,  there  existed  a  right  of  removal  to  the 
Circuit  t^ourt  of  the  United  States,  the  parties  being  citizens  of  dififerent 
States,  and  it  was  not  for  the  State  Court  to  disregard  the  right  of  removal 
upon  the  ground  simply  that  the  amendments  of  the  petition  were  insuf- 
ficient or  too  vague  to  justify  a  court  of  equity  in  granting  the  relief 
asked.  The  suit  being,  in  its  general  nature,  one  of  which  the  Circuit 
Court  of  the  United  States  could  rightfully  take  cognizance,  it  was  for 
that  court  to  determine  whether  the  judgment  in  the  State  Court  had 
been  obtained  by  fraud. 

Under  the  general  principles  of  equity,  one  who  is  threatened  with  a 
multiplicity  of  suits  depending  upon  the  same  facts,  can  file  a  bill  to  compel 
the  plaintiffs  to  bring  one  suit,  in  order  finally  to  determine  the  matter 
in  dispute  in  all  the  cases;  therefore,  when  under  an  agreement  of  counsel, 
the  result  in  each  of  the  cases  not  tried  is  made  to  depend  upon  the  result 
of  the  one  tried,  and  all  the  cases  go  to  judgment  as  the  result  of  the 
trial  of  that  one,  a  proceeding  by  petition  for  an  injunction  to  restrain 
the  plaintiff  from  taking  advantage  of  the  judgments  thus  obtained  can, 
on  the  filing  of  the  proper  bond,  be  removed  into  the  Federal  Courts, 
the  aggregate  amount  of  the  judgments  exceeding  three  thousand  dollars, 
though  each  judgment  is  for  less  than  five  hundred. 

While  a  Federal  Court  is  by  statute  prohibited  from  granting  a  writ 
of  injunction  to  stay  proceedings  in  a  State  Court,  it  may,  as  between  the 
parties  before  it,  adjudge  that  the  plaintifife  in  a  State  Court  shall  not 
enjoy  the  inequitable  advantage  obtained  by  his  judgments,  for  a  decree 
to  that  effect  would  operate  upon  him  and  not  upon  the  State  Courts. 
Marshall  v.  Holmes,  142  U.  S.,  589,  Nov.  9,  1891. 

Garnishment— Property  in  Hands  of  Benevolent  Association 

Subject  to. 
Money  paid  to  the  treasurers  of  a  benevolent  association,  upon 
assessments,  who  are  bound  to  make  monthly  returns  of  such  pa3rments, 
is  held  by  them  as  trustees  for  the  association,  and  is  subject  to  garnish- 
ment as  its  property:  Supreme  Court  of  Rhode  Island,  Aug.  i,  1891, 
Jepson  V,  Fraternal  Alliance  (23  Atl.  Rep.,  15). 

Grant  op  Coai«  under  Land— What  Inci^uded  in. 
A  conveyance  of  all  the  merchantable  coal  under  a  certain  tract  of 
land  confers  upon  the  lessee  the  right  to  dig  a  tunnel  into  an  adjoining 


Digitized  by 


Google 


ABSTRACTS  OF  CASES.  6l 

mine  owned  by  him  and  remove  the  coal  therefrom.  A  grant  of  all  coal 
in  a  mine  is  a  grant  of  the  space  occupied  by  the  coal— SterretT, 
McCoiAUM  and  Mitchei«i.,  J.  J.,  dissenting :  Lillibridge  v,  Lackawanna 
Coal  Co.,  Irimited,  Supreme  Court  of  Pennsylvania,  Oct.  5,  1891  (22 
Atl.  Rep.,  1035). 

iNSoi^vBNT — Stock  of,  Issued  for  Patent  in  Name  of  Wife. 
One  who  has  a  patent  cannot,  if  insolvent,  sell  the  same  to  a  com- 
pany and  have  shares  of  stock  issued  in  his  wife's  name  when  she  paid 
nothing  therefor,  as  such  an  arrangement  is  merely  a  scheme  to  deprive 
his  creditors  of  hb  future  earnings :  Markham  v,  Whitehurst,  Supreme 
Court  of  Georgia,  Nov.  4,  1891  (13  S.  E.  Rep.,  904). 

Insurance — Cancei^lation  of  Powcies. 
Where  an  act  of  the  legislature  declares  the  charters  of  insurance 
companies  of  a  certain  class  forfeited  unless  the  provisions  of  the  act  are 
complied  with  within  a  limited  time,  the  outstanding  policies  of  such 
compcmies,  issued  before  the  passage  of  the  repealing  act,  are  not  can- 
celled, nor  does  the  fact  that  an  outstanding  policy-holder  has  received 
notice  of  the  dissolution  of  a  company  affect  his  rights :  Manlove  v.  Com- 
mercial Ins.  Co.,  Supreme  Court  of  Kansas,  December,  1891  (27  Pac. 
■^ep-.  979)- 

Insurance— PoucY  in  Favor  of  Chiij>ren  NoN-coi,ijiCTABi,E  by 
Administrator  where  there  are  No  Chii«dren  Born. 
Where  an  insurance  company  by  its  policy  agrees  **to  pay  the  sum 
of  the  insurance  to  the  children  of  the  insured,  *'  and  the  person  so 
insured  died  before  any  children  are  bom,  her  administrator  cannot 
recover  the  amount  of  the  insurance :  McElwee  v.  New  York  Life  Ins. 
Co.,  U.  S.  Ct.  E.  D.  Mo.,  Oct  28,  1891  (47  Fed.  Rep.,  798). 

Juries — Competency  of. 
A  person  is  not  incompetent  to  sit  as  a  juror  in  the  trial  of  a  defend- 
ant charged  with  maintaining  a  place  for  the  sale  of  intoxicating  liquors, 
because  he  is  shown  to  be  a  member  of  an  organization  whose  object  is- 
the  ''promotion  of  temperance  among  its  members  by  moral  suasion:^' 
State  V.  Bstlinbaum,  Supreme  Court  of  Kansas,  November  7,  1891  (27  Pac. 
Rep.,  vol.  27,  996). 

Jurisdiction— Federal,  Courts — Suits  by  Receiver  of  Nationai^ 

Bank. 
The  Circuit  Courts  of  the  United  States  have  jurisdiction  of  suits- 
brought  by  a  Receiver  of  a  National  Bank,  to  recover  indebtedness  due  to 
the  bank,  without  regard  to  the  amount  involved :  Yardley  v,  Dickson, 
U.  S.  C.  Ct.  E.  D.  Pa.,  October  18,  1891  (47  Fed.  Rep.,  835). 

Jl-RISDICTION— PEDERAI«  COURTS— INQUIRY  INTO  CONSTITUTION AUTY 

OF  State  Statutes  under  Writ  of  Habeas  Corpus. 
The  Courts  of  the  United  States  have  jurisdiction  in  the  case  of  a  per- 
son held  in  custody  by  virtue  of  a  judgment  of  a  State  Court,  under  a 
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State  statute,  which  is  alleged  to  be  in  violation  of  the  Constitution  and 
of  a  treaty  of  the  United  States,  to  inquire  upon  habeas  corpus  into  the 
validity  of  such  statute:  In  re  Wong  Yung  Quy,  U.  S.  C.  Ct  S.  Cal., 
February  5,  1880  (47  Fed.  Rep.,  717). 

LiCBNSR  LAWS—SaI^E  OP  LiftUOR  BY  SOCIAI.  Cl^UB. 

Asocial  club  which  purchases  liquors  in  large  quantities  at  wholesale, 
and  serves  them  by  the  drink  or  the  bottle  at  retail  to  its  members,  who, 
upon  receiving  them,  sign  a  ticket  with  the  cost  price  marked  thereon, 
which  tickets  are  paid  for  monthly  or  in  cash,  is  required  to  procure  a 
licence  under  the  provisions  of  a  city  ordinance  requiring  licences  to  be 
obtained  by  places  where  liquors  are  retailed :  Kentucky  Club  v.  City 
of  Louisville,  Ct.  of  Appeals  of  Kentucky,  Dec.  3,  1891  (17  S.  W.  Rep., 
743). 

Limitations,  Statute  of— Foreci/jsure  of  Mortgage. 
Where  there  is  a  legal  and  equitable  remedy  in  respect  to  the  same 
subject-matter,  the  latter  is  controlled  by  the  same  statutory  bar  as  the 
former.  Therefore,  when  recovery  on  a  note  is  barred  by  the  sta- 
tute of  limitations,  foreclosure  of  a  mortgage  given  to  secure  payment 
of  the  note  is  also  barred :  Harding  v,  Durand,  Supreme  Court  of  Illinois, 
Oct.  31,  1891  (28  N.  B.  Rep.,  948). 

Negugbnce  of  Contractor— Liabu^ity  of  Bmpi«oybr. 

The  employer  is  not  responsible  for  the  actions  of  his  employee  who 
carries  on  an  independent  business,  and  who  is  not  subject  to  the  direc- 
tion and  control  of  the  employer. 

A  street  railway  company,  having  authority  to  construct  a  railway  in 
the  city  of  Atlanta,  made  a  contract  with  the  Thompson-Houston  Elec- 
tric Company  to  construct  the  road.  Owing  to  the  negligence  of  the 
servants  of  the  latter  company  the  plaintiff  was  injured.  Held,  in  an 
action  against  the  Street  Railway  Company  and  the  Thompson-Houston 
Electric  Company  jointly,  verdict  having  been  found  for  plaintiff  against 
both  companies,  that  the  verdict  against  the  railway  company  should  be 
set  aside,  and  that  against  the  Thompson-Houston  Electric  Company 
sustained  :  Fulton  County  St.  R.  Co.  et  aL  v,  McConnell,  Supreme 
Court  of  Georgia,  Oct.  19,  1891  (13  S.  E.  Rep.,  828). 

Negotiabi^e  Securities— Pi*edges  as  Coi«i,aterai«.| 
While  as  a  general  rule  a  pledgee  of  negotiable  securities  as  collateral 
security  is  not  permitted  in  his  dealings  with  the  securities  to  accept 
from  the  parties  bound  in  discharge  of  them  anything  less  than  their  face 
value,  yet  where  there  is  an  agreement  of  all  the  parties  to  the  securities, 
a  compromise  will  be  sustained.  Therefore,  where  one  of  the  two 
obligors,  jointly  indebted  as  principals,  pledges  certain  choses  in  action 
as  collateral  security  for  the  joint  debt,  the  pledgee  may,  with  the  consent 
of  the  pledgor,  accept  less  than  the  face  value  of  such  collateral  in 
settlement  of  the  same,  without  making  himself  liable  to  account  to  the 
other  obligor  forjmore  than  the  dum  actually  received  by  him :  Foltz  v, 
Hardin,  S.  C.  111.,  Oct.  31,  1891  (28  N.  E.  Rep.,  786). 
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KoTE — Release  of  Surety  on. 

In  a  suit  upon  a  piroxnissory  note,  the  surety  claimed  a  discharge  on 
the  ground  that  the  maker  had  paid  fioo  on  account  in  consideration  of 
extension  of  the  time  of  XMiyment,  the  surety's  original  obligation  being 
thereby  altered.     Held,  that  as  it  requires  an  additional  valuable  con- 
^deration,  something  beyond  part  payment  of  the  debt,  to  bind  the  pro- 
misee to  the  observance  of  even  an  express  promise  to  indulge,  the 
onginal  obligation  viras  not  altered,  as  the  holder  could  have  brought  suit 
at  any  time  after  the  note  had  matured,  and  the  surety  was  therefore  not 
discharged     Hughes  et  al,  v.  Southern  Warehouse  Co.,  Supreme  Court 
of  Alabama,  Nov.  5,  1891  (10  So.  Rep.,  133). 

Raiuload,  Construction  of — Consequential  Damages. 
Where  by  reason  of  the  construction  of  a  raUroad  in  proximity 
to  lands,  they  are  rendered  less  valuable,  damages  may  be  recovered  for 
such  depreciation  in  value,  although  no  part  of  the  land  is  taken,  nor 
the  ingress  or  egress  of  the  owner  thereof  disturbed,  nor  his  easement  in 
a  public  highway  interfered  with  :  Fort  Worth  and  Rio  Grande  Rly .  Co. 
r.  Downie,  Supreme  Court  of  Texas,  Nov.  27,  1891  (17  S.  W.  Rep.,  620). 

Railways — Action  Against  by  Passenger. 
Where  the  agent  of  a  railroad  company  delivers  t!b  a  passenger  a 
ticket  ^ich  is  incorrect  in  that  it  does  not  properly  describe  the  trip, 
which  ticket  the  conductor  refuses  to  accept,  and  the  passenger,  being 
without  means  to  pay  his  cash  fare,  is  ejected,  he  is  not  restricted  to  an 
action  of  assumpsit  for  breach  of  contract,  but  may  bring  an  action  of 
tort  for  damages :  Ponilino  v.  Can.  Pac.  Rwy.  Co.,  U.  S.  Ct.  E.D.  Mich., 
Oct  13,  1891  (47  Fed  Rep.,  85). 

Stoppage  in  Transitu — Loss  of  Right  by  Consignment  of  Bili, 
OF  Lading  as  Coi,i.aterax  Security. 
The  assignment  of  a  bill  of  lading  as  collateral  security  for  the  pay- 
ment of  a  loan  prevents  the  consignor  from  exercising  his  right  of  stop- 
page in  transitu,  until  he  has  discharged  the  debt  secured  by  such 
transfer :  Mo.  Pac.  Rwy.  Co.  v.  Heidensheimer,  Supreme  Court  of  Texas, 
Nov.  10,  1891  (17  S.  W.  Rep.,  708). 

Taxation — Stock  in  Unincorporated  Foreign  Express 
Companies. 

mpany,  which  is  in  the  nature  of  a 
but  whose  stock  is  divided  into 
to  assessment,  and  considered  as 
ible  under  a  statute  which  includes 
United  States  :  Lockwood  v.  Town 
f  Connecticut,  Nov.  4,  1891  (23  Atl. 
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Trade-Marks— Use  in  a  Different  Connection  not  Restrained. 
The  word  "Celluloid,"  being  originally  a  fancy  and  arbitrary  name, 
is  a  valid  trade-mark,  although  it  has  since  been  adopted  by  the 
public  as  the  common  appellation  of  the  substance  manufactured.  But 
its  use  to  designate  a  particular  brand  of  starch  is  not  calculated  to  de- 
ceive the  public  as  to  create  the  impression  that  it  is  in  any  way  con- 
nected with  the  substance  commonly  designated  by  that  name,  and  its 
use  in  that  manner  will  not  be  enjoined :  Celluloid  Mfg.  Co.  r.  Read, 
U.  S.  C.  Ct  D.  Conn.,  October  7,  1891  (47  Fed.  Rep.,  712). 

Trust— Dissolution  of. 
Where  a  woman  created  a  trust  to  secure  her  property  from  the  con- 
trol of  her  husband,  from  whom  she  was  afterward  divorced,  and  sought  a 
dissolution  of  the  trust  on  the  ground  that  the  purpose  of  its  creation  no- 
longer  existed,  and  it  appeared  that  her  children  ^ad  a  beneficial  interest 
in  the  trust  fund,  and  had  not  assented  to  the  termination  of  the  trusty 
the  Court  refused  to  decree  a  dissolution :  In  re  Thurston,  Supreme  Jud. 
Court  of  Mass.,  November  19,  1891  (29  N.  E.  Rep.,  53). 

Vendor's  Lien. 
Owners  of  real  estate  conveyed  in  fee,  taking  two  promissory  note» 
to  secure  a  balance  of  unpaid  purchase  money.  Each  bore  the  indorse- 
ment of  a  security.  On  non-payment  of  the  notes  at  maturity,  the  appel- 
lees filed  two  bills  to  enforce  a  vendor's  lien  upon  the  land.  Held,  that 
a  vendor  who  has  conveyed  the  property  and  accepted  a  distinct  security 
for  the  purchase  money,  as  a  bond  or  note  with  security,  must  be  pre- 
sumed to  have  waived  the  vendor's  lien  upon  the  land :  Kinney  et  al.  v, 
Ensminger,  Supreme  Court  of  Alabama,  November  6,  1891  (10  Los.  Rep., 
143). 

Will — Construction  of. 
A  testator  in  the  first  clause  of  his  will  devised  certain  real  estate  to- 
his  wife,  her  heirs  and  her  assigns,  and  in  the  second  clause  devised  the 
residue  of  his  estate  to  her  for  life  with  a  power  of  disposal.  He  then 
directed  that  if  any  of  his  estate  should  remain  undisposed  of  by  his  wife 
at  her  death,  it  should  be  equally  divided  among  his  children,  and  declared 
**This  proviso  is  to  apply  to  all  my  estate."  Held :  The  second  clause 
reduced  the  estate  granted  by  the  first  clause  from  a  fee  to  a  life  estate 
with  power  of  disposal.  A  power  of  sale  superadded  to  a  life  estate  does- 
not  enlarge  it  to  a  fee :  Walfor  v.  Hemmer  et  al, ,  Supreme  Court  of 
Illinois,  Oct.  31,  1891  (28  N.  E.  Rep.,  806). 

Writs-^-Summons— Service  of  Non-resident  Suitor,  who  is 
also  a  Witness,  not  Exempt. 

An  ordinary  non-resident  suitor  who  is  personally  interested  in  the 
result  of  the  suit,  though  he  may  also  testify  in  the  trial  as  a  witness,  i& 
not  exempt  frt>m  the  service  of  a  summons  in  another  suit :  Supreme 
Court  of  Rhode  Island,  Aug.  i,  1891,  Cope  well  v.  Sipe  (23  Atl.  Rep.,  I4>. 
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THE    CONSTITUTIONALITY  OP  THE  RECIPRO- 
CITY CLAUSE  OF  THE  McKINLEY 
TARIFF  ACT. 


By  C.  Stuart  Patterson,  Esq. 


Ever  since  the  McKinley  Tariflf  Act  received  the 
assent  of  the  President,  suggestions  have  been  from  time 
to  time  made  that  its  reciprocity  clause  was  unconstitu- 
tional in  that  it  delegated  legislative  power  to  the  Execu- 
tive Department  of  the  Government. 

If  the  act  does  in  fact  make  such  a  delegation,  the 
objection  is  a  serious  one.  Mr.  Locke  said  long  ago,  **The 
legislature  neither  must,  nor  can,  transfer  the  power  of 
making  laws  to  anybody  else,  or  place  it  anywhere  but 
where  the  people  have."*  This  maxim  of  political  science 
applies  with  special  force  to  the  Government  of  the  United 
States,  whose  Constitution  vests  **all  legislative  powers"  in 
the  Congress,  subject  only  to  the  limited  veto  of  the 
President. 

The  McKinley  Tariff  Act,  as  approved  October  i, 
1890,*  places  **  sugars,  molasses,  coffee,  tea,  and  hides,  raw 
and  uncured,"  upon  the  free  list. 

*  Civil  Govenunent,  s.  142.  *  26  Statutes  at  Large,  567. 
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The  third  section  of  the  act  is  as  follows  : 

'*  That  with  a  view  to  secure  reciprocal  trade  with 
countries  producing  the  following  articles,  and  for  this 
purpose,  on  and  after  the  first  day  of  January,  eighteen 
hundred  and  ninety-two,  whenever  and  so  often  as  the 
President  shall  be  satisfied  that  the  government  of  any 
country  producing  and  exporting  sugars,  molasses,  coffee, 
tea,  and  hides,  raw  and  uncured,  or  any  of  such  articles, 
imposes  duties  or  other  exactions  upon  the  agricultural  or 
"Other  products  of  the  United  States,  which,  in  view  of  the 
free  introduction  of  such  sugar,  molasses,  coffee,  tea,  and 
hides  into  the  United  States  he  may  deem  to  be  recipro- 
cally unequal  and  unreasonable,  he  shall  have  the  power 
and  it  shall  be  his  duty  to  suspend,  by  proclamation  to  that 
effect,  the  provisions  of  this  act  relating  to  the  free  intro- 
duction of  such  sugar,  molasses,  coffee,  tea,  and  hides,  the 
production  of  such  country,  for  such  time  as  he  shall  deem 
just,  and  in  such  case  and  during  such  suspension  duties 
shall  be  levied,  collected  and  paid  upon  sugar,  molasses, 
coffee,  tea,  and  hides,  the  product  of  or  exported  from  such 
designated  country  as  follows,   namely/' 

l^hen  follows  a  list  of  duties  to  be  imposed  upon  the 
designated  articles  if  the  President  shall  have  suspended  by 
proclamation  under  the  third  section  the  provision  as  to 
the  free  introduction  of  such  articles. 

The  act  therefore  (i)  admits  free  of  duty  certain  speci- 
fied subjects  of  commerce,  (2)  unless  any  foreign  countrj' 
exporting  such  articles  to  the  United  States  shall- impose 
duties  upon  the  agricultural  or  other  products  of  the 
United  States  reciprocally  unequal  and  unreasonable,  (3) 
the  evidence  of  such  imposition  of  such  reciprocally  un- 
equal and  unreasonable  duties  being  a  finding  of  that  fact 
by  the  President  of  the  United  States,  and  then  (4)  the  free 
importation  of  such  articles  into  the  United  States  shall  be 
suspended,  and  during  such  suspension  they  can  only  be 
imported  subject  to  the  duties  specified  in  the  third  section 
of  the  act. 

The  constitutionality  of  the  reciprocity  clause  can  be 
supported  upon  three  distinct  lines  of  argument. 
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In  Stuart  v.  Laird/  the  Court  said  with  regard  to  the 
right  of  judges  of  the  Supreme  Court  to  sit  as  Circuit 
Judges,  that  "  practice  and  acquiescence  for  a  peiriod   of 
several  years,  commencing  with  the  organization  of  the 
judicial  system,  afford  an   irresistible  answer,  and  have 
indeed  fixed  the  construction .     It  is  a  contemporary  inter- 
pretation of  the  most  forcible  nature.     This  practical  ex- 
position is  too  strong  and  pbstinate  to  be  shaken  or  con- 
trolled." 

In  Briscoe  v.  The  Bank  of  Kentucky,*  Mr.  Justice 
M'Lean,  in  considering  the  question  of  the  power  of  a 
State  to  charter  a  bank  with  power  to  issue  circulating 
notes,  said,  *'An  uniform  course  of  action  involving  the 
right  to  the  exercise  of  an  important  power  by  the  State 
governments  for  half  a  century,  and  this  almost  without 
question,  is  no  unsatisfactory  evidence  that  the  power  is 
rightfully  exercised.'* 

In  Martin  v.  Hunter's  Lessee,^  wherein  the  appellate 
jurisdiction  of  the  Supreme  Court  of  the  United  States  as 
exercisable  under  the  twenty-fifth  section  of  the  Judiciary 
Act  with  reference  to  final  judgments  and  decrees  of  State 
courts  of  last  resort  was  sustained,  Mr.  Justice  Story 
said  :  "It  is  an  historical  fact,  that  this  exposition  of  the 
Constitution,  extending  its  appellate  power  to  State 
Courts,  was  previous  to  its  adoption,  uniformly  and 
publicly  avowed  by  its  friends,  and  admitted  by  its 
enemies,  as  the  basis  of  their  respective  reasonings,  both 
in  and  out  of  the  State  conventions.  It  is  an  historical 
fact,  that  at  the  time  when  the  Judiciary  Act  was  sub- 
mitted to  the  deliberations  of  the  first  Congress,  composed, 
as  it  was,  not  only  of  men  of  great  learning  and  ability, 
but  of  men  who  had  acted  a  principal  part  in  framing, 
supporting,  or  opposing  that  Constitution,  the  same  expo- 
sition was  explicitly  declared  and  admitted  by  the  friends 
and  by  the  opponents  of  that  system.  It  is  an  historical 
fact,    that  the  Supreme  Court  of  the  United  States  have, 

'  I  Cranch,  97.  ^  11  Peters,  318.  '  i  Wheaton,  351. 
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from  time  to  time,  sustained  this  appellate  jurisdiction  in 
a  great  variety  of  cases,  brought  from  the  tribunals  of 
matiy  of  the  most  important  States  in  the  Union,  and  that 
no  State  tribunal  has  ever  breathed  a  judicial  doubt  on  the 
subject,  or  declined  to  obey  the  mandate  of  the  Supreme 
Court,  until  the  present  occasion.  This  weight  of  con- 
temporaneous exposition  by  all  parties,  this  acquiescence 
of  enlightened  State  Courts,  and  these  judicial  decisions  of 
the  Supreme  Court  through  so  long  a  period,  do,  as  we 
think,  place  the  doctrine  upon  a  foundation  of  authority 
which  cannot  be  shaken,  without  delivering  over  the  sub- 
ject to  perpetual  and  irremediable  doubts.'' 

In  Cohens  v.  Virginia,*  wherein  the  doctrine  of  the 
preceding  case  was  applied  in  a  criminal  prosecution  of 
one  of  its  citizens  by  a  State,  Chief  Justice  Marshall  said, 
*!  Great  weight  has  always  been  attached,  and  very  rightly 
attached,  to  contemporaneous  exposition  ; "  and  he  adds,' 
referring  to  the  Judiciary  Act,  **  We  know  that  in  the  Con- 
gress which  passed  that'  act  were  many  eminent  members 
of  the  convention  which  framed  the  Constitution.  Not  a 
single  individual,  so  far  as  is  known,  supposed  that  part  of 
the  act  which  gives  the  Supreme  Court  appellate  jurisdic- 
tion over  the  judgments  of  the  State  Courts  in  the  case 
therein  specified  to  be  unauthorized  by  the  Constitution.  .  . 
This  concurrence  of  statesmen,  of  legislators,  and  of  judges 
in  the  same  construction  of  the  Constitution  may  justly 
inspire  some  confidence  in  that  construction.*' 

In  Cooper  v.  Ferguson,'  wherein  the  question  was  as 
to  the  construction  of  a  statute  of  the  State  of  Colorado, 
Mr.  Justice  Woods  said,  *'  The  act  was  passed  by  the  first 
legislature  that  assembled  after  the  adoption  of  the  Consti- 
tution, and  has  been  allowed  to  remain  upon  the  statute 
book  to  the  present  time.  It  must,  therefore,  be  consid- 
ered as  a  contemporary  interpretation,  entitled  to  much 
weight.'' 

These  authorities,  so  clearly  recognizing  the  force  of  a 
contemporaneous  exposition,  and  a  subsequent  legislative 
and  judicial  acquiescence  as  affecting  and  as  determining 

1  Wheaton,  418.  2  page  410.  s  113  u.  S.,  733. 
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the  construction  of  the  Constitution,  are  applicable  to  this 
question. 

Some  of  the  legislative  precedents  are  these  : 

Section  4219  of  the  Revised  Statutes  imposed  a  ton- 
nage duty  of  two  dollars  and  thirty  cents  per  ton  on  foreign 
vessels  entered  in  the  United  States  from  any  foreign  port 
to  and  with  which  vessels  of  the  United  States  are  not 
ordinarily  permitted  to  trade,  on  other  vessels  thirty  cents 
per  ton  ;  **  provided  that  the  President  of  the  United  States 
shall  be  satisfied  that  the  discriminating  or  countei-vailing 
duties  of  any  foreign  nation  to  which  such  vessels  belong,  so 
far  as  they  operate  to  the  disadvantage  of  the  United  States, 
have  been  abolished; '  then  eighty  cents  per  ton." 

Section  4228  of  the  Revised  Statutes  provides  that  the 
President  may  issue  his  proclamation  declaring  that  the 
discriminating  duties  of  tonnage  and  imposts  are  suspended 
upon  satisfactory  proof  to  him  that  no  discriminating 
duties  of  tonnage  or  imposts  are  impjosed  or  levied  in  the 
ports  of  any  nation  upon  vessels,  produce,  manufactures 
of,  or  merchandise  imported  from,  the  United  States.  * 

The  Act  of  I  March,  1817,  c.  31,*  forbids  the  importa- 
tion of  goods  in  foreign  bottoms,  under  penalty  of  for- 
feiture, but  section  2498  provides  that  *'  the  preceding  sec- 
tion shall  not  apply  to  vessels  or  goods,  wares  or  merchan- 
dise imported  in  vessels  of  a  foreign  nation  which  does  not 
maintain  a  similar  regulation  against  vessels  of  the  United 
States,"  and  a  forfeiture  under  this  statute  was  sustained 
in  the  case  of  The  Merritt,  17  Wallace,  582. 

The  Act  of  6  March,  1866,  c.  12,  s.  i,*  forbids  the  im- 
portation of  neat  cattle  and  the  hides  of  neat  cattle  from 
any  foreign  country,  and  power  is  given  to  either  the  Pres- 
dent  of  the  United  States,  or  the  Secretary  of  the  Treas- 
ury, to  suspend  the  operation  of  the  prohibition. 

*  The  proviso  of  this  section  is  a  re-enactment  of  the  Act  of  31  May, 
1830,  c.  219  ;  4  Statutes,  425. 

*  This    section    is    a  re-enactment  of  the  Act  of  24  May,   1828; 
4SUttxtes,  308. 

'  3  Statutes,  351  ;  Revised  Statutes,  s.  2497. 

*  14  Statutes,  3 ;  Revised  Statutes,  s.  2493. 
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The  Act  of  Congress  of  9  July,  1846,*  provided  for 
the  submission  to  the  qualified  voters  of  the  county  of 
Alexandria,  in  the  District  of  Columbia,  of  the  question  of 
retrocession  to  the  State  of  Virginia,  created  the  machinery 
of  election,  and  declared  that,  if  a  majority  of  the  voters 
should  refuse,  the  act  should  be  void,  and,  if  a  majority  of 
the  voters  should  be  in  favor  of  accepting  its  provisions, 
it  should  be  in  full  force,  and  that  the  President  should 
then  inform  the  Governor  of  Virginia  of  the  result  of  the 
election,  etc.,  and  the  retro<!iession  should  be  accomplished. 
Under  the  provisions  of  the  act  the  election  was  held,  the 
provisions  of  the  act  accepted  by  the  voters,  the  retroces- 
sion made,  and  no  objection  was  ever  suggested  as  to  the 
constitutionality  of  the  statute. 

The  Tariff  Act  of  2  March,  1861,*  imposed  certain  duties 
uponfishandfish  oil.  The  Act  of  i  March,  1873,  c.  2i3,*pro- 
vided  that  whenever  the  President  of  the  United  States 
shall  receive  satisfactory  evidence  that  Great  Britain  and 
Canada  have  passed  laws  to  give  full  effect  to  the  provisions 
of  the  treaty  of  Washington  signed  on  8  May,  1871,  he  is 
authorized  to  issue  his  proclamation  declaring  tha^  he  has 
such  evidence,  and  thereupon  certain  fish  oils  and  fish  shall 
be  admitted  free  of  duty  from  Canada. 

It  would  be  easy  to  add  largely  to  these  citations 
from  the  statutes,  but  those  which  have  been  cited  are  suf- 
ficient to  show  that  the  reciprocity  clause  of  the  McKinley 
Tariff  Act  is  abundantly  supported  by  legislative  prece- 
dents, whose  constitutionality  has  not  been  questioned. 

II. 

The  question  is  also  concluded  by  direct  judicial  de- 
cision. 

In  the  case  of  Aurora,  7  Cranch,  382,  the  facts  were, 
that  the  Act  of  i  March,  1809,  forbade  importations  into  the 
United  States  from  Great  Britain  or  France,  or  their  colo- 

"  9  statutes,  35. 

8  Revised  Statutes,  s.  2504,  Schedule  F. 

'  17  Statutes,  482 ;  Revised  Statutes,  s.  2506. 
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nies,   but  the  act  provided  that  the  President  **be,  and  he 
hereby  is  authorized,  in  case  either  France  or  Great  Britain 
shall  so  revoke  or  modify  her  edicts  as  that  they  shall  cease 
to  violate  the  neutral  commerce  of  the  United  States,  to 
declare  the  same  by  proclamation,  after  which  the  trade 
suspended  by  this  act    .  .  .    may  be  renewed,  etc.     On  19 
April,  1809,  the  President  issued  his  proclamation  declaring 
that  Great  Britain  had  so  revoked,  but  that  proclamation 
was  subsequently  withdrawn.     On  i  May,  1810,  Congress 
passes  an  act,  the  fourth  section  of  which  declared  *'that 
in  case  either  Great  Britain  or  Prance  should  before  3 
March,  i8ii,  so  revoke,  etc.,  which  fact  the  President  shall 
declare  by  proclamation,  and  if  the  other  nation  shall  not 
revoke  within  three  months  thereafter,  then  the  Act  of 
I  March,  1809,  shall  be  revived,  etc."     On  2  November, 
18 10,  the  President  issued  his  proclamation  declaring  that 
France  had  so  revoked.     An  Act  of  2  March,   181 1,  pro- 
vided that  until  the  President  declared  by  proclamation 
that  Great  Britain  revoked,  the  Act  of  i  March,  1809,  should 
be  in  force  as  regards  importations  from  that  country.  The 
Aurora,  clearing  from  Liverpool  on  11  December,  1810, 
sailed  on  the  i6th,  and  arrived  at  New  Orleans  on   2  Feb- 
ruary,   181 1.     Her  cargo  was  libelled,   and  was  liable  to 
forfeiture,  if  the  President's  proclamation  of  2  November, 
i8io,  had  in  law  the  force  of  reviving  the  Act  of  i  March, 
1809.     It  was  argued  that  **  the  legislature  did  not  transfer 
any  power  of  legislation  to  the  President.     They  only  pre- 
scribed the  evidence  which  should  be  admitted  as  to  the 
fact  upon  which  the  law  should  go  into  eflfecf     This 
view  was  sustained  by  the  Court,  Mr.  Justice  Johnson 
saying,  page  388,   *' There  is  no  suflScient  reason  why  the 
legislature  should  not  exercise  its  discretion  in  reviving 
the  Act  of  I  March,  1809,  either  expressly  or  conditionally, 
as  their  judgment  should  direct." 

It  is  difficult  to  distinguish  between  the  case  of  **  The 
Aurora"  and  the  question  under  consideration,  and  if  the 
reciprocity  clause  of  the  McKinley  Tariff  Act  is  to  be  held 
to  be  a  delegation  of  legislative  power  to  the  Executive 
Department,  and  therefore  unconstitutional,  the  case  of  the 
Aurora  must  be  overruled. 
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Those  who  contend  that  the  clause  in  question  is  un- 
constitutional rely  upon  those  well-known  cases,  of  which 
Parker  v.  The  Commonwealth  (6  Pa.,  507);  Rice  i\  Foster 
(4  Harrington,  479);  and  Barto  v.  Himrod  (4  Selden,  483), 
are  illustrations,  and  which  hold  that  a  legislature  cannot 
delegate  to  the  people  of  a  State,  or  of  a  municipal  sub- 
division- of  a  State,  the  power  of  determining  whether  or 
not  an  act  of  the  legislature,  as,  for  instance,  an  act 
authorizing  the  granting  of  licenses  for  the  sale  of  liquor, 
shall  be  operative  in  the  State,  or  within  any  particular 
political  subdivision  of  the  State. 

The  ground  of  decision  in  those  cases  is,  that  the  dele- 
gation of  legislative  power  by  the  people  to  the  legislature, 
and  to  the  legislature  only,  vests  exclusively  in  the  legis- 
lature the  right,  and  imposes  exclusively  upon  the  legis- 
lature the  duty,  of  determining  not  only  (i)  what  the  terms 
of  a  law  shall  be,  but  also  (2)  whether  or  not  the  law  shall 
become  operative;  and  that  to  permit  the  people  of  a  whole 
State,  or  of  a  part  of  a  State,  to  determine  whether  the 
law  shall  become  operative  is  as  much  a  delegation  of  leg- 
islative power  as  it  is  to  permit  them  to  determine  what 
the  terms  of  the  law  shall  be. 

It  is  obvious  that  this  principle,  even  if  conceded  to 
its  fullest  extent,  has  no  relevancy  to  the  question  under 
discussion,  for,  as  has  been  shown,  there  is  not  to  be  found 
in  the  McKinley  Tariff  Act  a  delegation  to  the  Executive 
Department  of  power  either  to  make  the  law,  or  to  deter- 
mine, in  the  exercise  of  the  will  of  the  Executive,  whether 
or  not  the  law  shall  go  into  effect,  and  the  delegation,  giv- 
ing it  its  fullest  effect,  is  only  of  the  ministerial  and  essen- 
tially executive  power  of  finding  that  fact,  upon  whose 
finding  the  law,  as  formulated  by  the  legislative  will,  is  to 
take  effect. 

But  the  authority  of  the  anti-local-option  cases  has 
been  shaken,  and  some  of  them  have  been  expressly  over- 
ruled, by  Locke's  Appeal  (72  Pa.,  491);  State  v.  Parker  (26 
Vt.,  357);  Smith  V,  Janesville  (26  Wis.,  291),  and  many 
other  cases. 

The  Chief  Justice  of  the  United  States  has  said,  in 
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Rahrer's  case  (140  U.  S.,  561),  that   '*  the  principle  upon 
which  local  option  laws  so  called  have  been  sustained  is, 
that  while    the  legislature   cannot  delegate  its   power   to 
make  a   law,  it    can    make  a'  law  which   leaves   it   to  a 
municipality  or  the  people  to  determine  some  fact  or  state 
of  things  upon  which  the  action  of  the  law  may  depend.** 
That  dictum,  so  forcibly  and  so  clearly  stated,  enun- 
ciates the  principle,  which  is  conclusive  of  the  question 
under  consideration. 


III. 

If  the  question  were  not  concluded  by  legislative  and 
judicial  precedents,  and  if  it  were  fairly  open  for  argu- 
ment upon  principle,  it  would  not  present  any  serious 
difficult>'. 

Mr.  Austin^  has  pointed  out  that  the  line  distinguish- 
ing executive  and  legislative  powers  cannot  in  any  govern- 
ment be  drawn  with  absolute  accuracy;  and  he  adds,  **  that 
the  legislative  sovereign  powers  and  the  executive  sovereign 
powers  belong  in  any  society  to  distinct  parties  is  a  supposi- 
tion too  palpably  false  to  endure  a  moment's  examination.*' 
Especially  is  this  true  in  the  Government  of  the  United  States, 
whose  Constitution,  while  declaring  that  **the  executive 
power  shall  be  vested  in  a  President,''  nowhere  attempts  to 
define  that  power.  No  possible  act  of  legislation  is  in  itself 
complete  and  effective  until  it  be  administered  by  the  judi- 
ciary department,  or  by  the  Executive  Department,  and 
sometimes  by  both.  For  instance,  a  statute  may  declare  mur- 
der to  be  a  crime  punishable  with  death,  and  may  define  the 
crime  to  be  the  unlawful  and  premeditated  killing  of  a  human 
being,  but  that  statute  cannot  be  carried  into  effect  until  the 
crime  has  been  committed,,  and  until  the  judicial  depart- 
ment has  determined  that  the  individual  charged  with  the 
commission  of  the  crime  did  kill  a  human  being,  and  did 
kill  that  human  being,  unlawfully  and  with  premeditated 
intent;  or,  in  other  words,  before  the  legislative  will,  as  ex- 

'  "The  Province  of  Jurisprudence  Determinated,'*  207. 
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pressed  in  that  statute,  can  be  carried  into  effect,  a  fact,  or 
a  series  of  facts,  must  be  found  by  the  judicial  department 

How  does  that  diflFer  in  principle  from  that  finding  by 
the  Executive  Department  which  is  essential  to  carry  into 
effect  the  legislative  will,  as  expressed  in  the  reciprocity 
clause  of  the  McKinley  Tariff  Act? 

Again^  the  Constitution  has  in  express  terms  autho- 
rized Congress  **  to  provide  for  calling  forth  the  militia  to 
execute  the  laws  of  the  Union,  suppress  insurrections  and 
repel  invasions;"  but  Congress,  in  its  exercise  of  that 
constitutional  authority,  was  so  jealous  of  executive  usur- 
pation of  the  power  of  the  sword  that,  by  the  Act  of  Febru- 
ary 28,  i795,Mt  empowered  the  President  to  employ  the 
army  and  navy  in  the  suppression  of  insurrections  within 
any  State  only  '*on  application  of  the  legislature  of  such 
State,  or  of  the  Executive,  when  the  legislature  cannot  be 
convened.'* 

It  is  obvious  that  that  act  could  not  be  carried  into 
effect  unless  the  President  found  as  a  fact,  (i)  that  the 
legislature  of  a  State  had  made  an  application  within  the 
terms  of  the  act,  or  (2)  that  the  legislature  of  a  State 
could  not  be  convened,  and,  (3)  that  that  being  so,  the  Ex- 
ecutive of  that  State  had  made  an  application  within  the 
terms  of  the  act  Wherein  does  that  differ  in  principle 
from  the  question  under  consideration  ? 

To  sum  up  the  whole  matter,  it  can  be  to  the  fullest 
extent  conceded  that  the  Constitution  forbids  the  legislative 
department  of  the  Government  to  delegate  to  the  Executive, 
or  to  any  one,  that  power  of  legislation  which  has  been 
vested  exclusively  in  Congress,  subject  only  to  the  qualified 
veto  of  the  President;  but  it  cannot  be  conceded  that  the 
clause  under  consideration  does,  in  fact,  delegate  legisla- 
tive power  to  any  one.  The  analysis  printed  supra^  page 
66,  shows  that  that  which  Congress  has  done  has  been  to 
declare  that  certain  designated  subjects  of  commerce  shall 
be  admitted  free  of  duty,  or  subject  to  a  rate  of  duty  speci- 
fied in  the  act,  as  the  President  may  or  may  not  find  a  par- 
ticular fact,  viz.,  th:  imposition  of  reciprocally  unequal 

^  I  statute,  424;  Re^/ised  Statutes,  8.  5297. 
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and  unreasonable  duties  by  a  foreign  government.  In  that 
there  is  no  delegation  of  legislative  discretion,  for  it  is  not 
left  to  the  Executive  Department  to  detennine  whether  the 
articles  in  question  shall  be  admitted  free  of  duty,  or  sub* 
ject  to  duty,  nor  to  fix  the  rate  of  duty,  if  they  are  to  be 
admitted  subject  to  duty;  but  the  rate  of  duty  is  fixed  by 
the  act,  and  the  contingency  upon  which  the  articles  are 
to  be  admitted  free  of  duty,  or  subject  to  duty,  is  made  by 
the  act  to  turn  not  upon  the  President's  will,  but  upon  the 
President's  determination  of  a  fact 

PHrLADEi.PHiA,  January  28,  1892. 


Court  of  Appeals  of  New   York. 


GEORGE  H.  TILDEN,  RESPONDENT,  v.  ANDREW 

H.  GREEN  ET  AL.,  EXECUTORS, 

APPELLANTS. 

Court  of  Appeals^  Second  Division^  Filed  Octobet  27 y  1891, 


Syllabus. 

(l)   Wn,LS-^TRUST—ExECUTORY    DBVISB. 

T.,  by  his  will,  devised  the  residue  of  his  estate  to  his  executors  for 
two  lives  in  being,  and  by  its  thirty-fifth  article  requested  them  to  pro- 
cure the  incorporation  of  an  institution  to  be  known  as  the  *'Tilden 
TrMt,"  for  the  purpose  of  maintaining  a  free  public  library  and  reading- 
room  in  the  city  of  New  York,  and  to  promote  such  scientific  and  educa- 
tional objects  as  they  might  more  particularly  designate,  and  authorized 
them  to  convey  to  such  institution,  if  its  incorporation  was  satisfactory, 
during  the  lifetime  of  the  survivor  of  the  two  lives  in  being,  all  the  resi- 
due of  the  estate  or  so  much  as  they  deemed  expedient  In  case  the  in- 
stitution was  not  incorporated  during  the  lifetime  of  the  two  persons 
named,  or  if  for  any  cause  or  reason  the  trustees  should  deem  it  inexped- 
ient to  convey  said  residue  to,  or  apply  it  to  the  use  of,  said  institution, 
then  ^ey  were  authorized  to  apply  it  to  such  charitable,  educational  and 
scientific  purposes  as,  in  their  judgment,  would  render  it  most  widely 
and  substantially  beneficial  to  the  interests  of  mankind.  Held,  that  the 
devise  was  invaiid,  as  there  was  no  certain  designated  beneficiary  who 
could  enforce  the  trust,  and  it  rested  entirely  in  the  discretion  of  the 
trustees  to  give  such  part  of  the  estate  as  they  deemed  expedient  to  the 
Tilden  Trust,  or  to  withhold  all  from  it. 
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The  provisions  of  the  will  as  to  the  residue  could  not  be  upheld  as 
constituting  a  separate  trust  or  power  in  trust,  as  the  power,  although  not 
depending  for  its  execution  on  the  will  of  the  trustee,  could  not  be  en- 
forced by  the  courts  at  the  suit  of  a  beneficiary. 

The  fact  that  the  executors  procured  the  incorporation  of  the  Tilden 
Trust  in  a  form  and  manner  satisfactory  to  themselves,  and  have  deemed 
it  expedient  to  convey,  and  have  executed  a  conveyance,  cannot  be  con- 
sidered in  passing  upon  the  validity  of  the  will.  • 

The  thirty-fifth  article  of  the  will  did  not  convey  separate  powers 
upon  the  trustees,  and  the  provision  leaving  the  disposition  of  the  estate 
discretionary,  if  the  executors  did  not  **  deem  it  expedient*'  to  endow  the 
Tilden  Trust,  could  not  be  eliminated  from  the  will  without  destroying 
the  scheme  tluit  the  testator  designed  for  the  disposal  of  his  estate.  The 
whole  article  represented  one  entire  and  inseparable  charitable  scheme, 
and  could  not  be  subdivided,  and  the  power  conferred  on  the  trustees  . 
was  one  of  selection. 

To  render  a  power  in  trust  valid,  the  same  certainty  as  to  the  bene- 
ficiary must  exist  as  in  the  case  of  a  trust. 

(Bradt^KY,  Potter  and  Vann,  J.  J.,  dissent.) 
The. facts  are  sufficiently  set  forth  in  the  opinion  of 
the  Court. 

Opinion  of  the  Court. 

Brown,  J. — Samuel  J.  Tilden  died  iij  August,  1886,  * 
leaving  a  last  will  and  testament  dated  in  April,  1884.   He 
left  surviving  him,  as  his  only  next  of  kin  and  heirs-at-law, 
one  sister,  two  nephews,  one  of  whom  is  the  plaintiff  in 
this  action,  and  four  nieces. 

The  defendants,  Bigelow,  Green  and  Smith,  were  by 
the  will  appointed  the  executors  thereof  and  trustees  of  the 
trusts  therein  created,  and  the  will  having  been  duly  ad- 
mitted to  probate  in  October,  1886,  they  immediately 
qualified  and  entered  upon  the  discharge  of  their  duties  as 
such. 

This  action  was  brought  to  obtain  a  construction  of 
the  will.  By  the  complaint  the  thirty-third,  thirty-fourth 
and  thirty-fifth  articles  were  assailed  as  being  invalid,  but 
upon  th«  trial  no  question  was  raised  as  to  the  first  two 
named,  and  no  determination  in  respect  thereto  was  made. 

The  Supreme  Court  held  that  the  effect  of  the  thirty- 
fifth  and  thirty-ninth  articles  of  the  will  was  to  create  one 
general  trust  for  charitable  purposes,  embracing  the  entire 
residuary  estate,  and  vested  in  the  trustees  a  discretion  with 
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respect  to  the  disposition  of  such  estate  by  them  ;  that 
the  testator  did  not  intend  to  and  did  not  confer  upon  any 
person  or  persons  any  enforceable  right  to  any  portion  of 
said  residuary  estate,  and  did  not  designate  any  beneficiary 
who  was  or  would  be  entitled  to  demand  the  execution  of 
the  Jtrust  in  his  or  its  behalf,  and  declared  the  provision  of 
the  will  relating  to  the  disposal  of  the  residuary  estate  for 
such  reasons  illegal  and  void. 

It  is  essential,  to  a  proper  understanding  of  the  will, 
to  read  the  two  articles  above  named  together,  and  they  are 
here  quoted,  the  last  being  placed  first : 

**  Thirty-ninth- — I  hereby  devise  and  bequeath  to  my 
said  executors  and  trustees,  and  to  their  successors  in  the 
trust  hereby  created,  and  to  the  sujrvivors  or  survivor  of 
them,  all  the  test;  residue  and  remainder  of  all  the  prop- 
erty, real  and  personal,  of  whatever  name  or  nature,  and 
wheresoever  situated,  of  which  I  may  be  seized  or  possessed, 
or  to  ^^hich  I  may  be  entitled  at  the  time  of  my  decease, 
which  may  remain  after  instituting  the  several  trusts  for 
*  the  benefit  of  specific  persons  ;  and  after  making  provision 
lor  the  specific  bequests  and  objects  as  herein  directed,  to 
have  and  to  hold  the  same  unto  my  said  executors  and 
trustees,  and  to  their  successors  in' the  trust  hereby  created, 
and  the  survivors  or  survivor  of  them  in  trust,  to  possess, 
hold,  manage  and  take  care  of  the  same  during  a  period 
not  exceeding  two  lives  in  being  ;  that  is  to  say,  the  lives 
of  my  niece.  Ruby  S.  Tilden,  and  my  grandniece,  Susie 
W.  Whittlesey,  and  until  the  decease  of  the  survivor  of  the 
said  two  persons,  and  after  deducting  all  necessary  and 
proper  expenses,,  to  apply  the  same,  and  the  proceeds 
thereof,  to  the  objects  and  purposes  mentioned  in  this,  my 
will." 

**  Thirty-fifth, — I  request  my  said  executors  and  trus- 
tees to  obtain,  as  speedily  as  possible,  from  the  leg^islature, 
an  act  of  incorporation  of  an  institution  to  be  known  as  the 
**  Tilden  Trust,"  with  capacity  to  establish  and  maintain 
a  free  library  and  reading-room  in  the  city  of  New  York, 
and  to  promote  such  scientific  and  educational  objects  as 
my  said  executors  and  trustees  may  more  particularly 
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designate.  Such  corporation  shall  have  not  less  than  five 
trustees,  with  power  to  fill  vacancies  in  their  number  ; 
and  in  case  said  institution  shall  be  incorporated  in  a 
form  and  manner  satisfactory  to  my  said  executors  and 
trustees  during  the  lifetime  of  the  survivor  of  the  two  lives 
in  being  upon  which  the  trustee  of  my  general  estate 
herein  created  is  limited,  to  wit,  the  lives  of  Ruby  S.  Til- 
den  and  Susie  Whittlesey,  I  hereby  authorize  my  said  ex- 
ecutors and  trustees  to  organize  the  said  corporation,  des- 
ignate the  first  trustees  thereof,  and  to  convey  or  apply  to 
the  use  of  the  same  the  rest,  residue  and  remainder  of  all 
my  real  and  personal  estate  not  specifically  disposed  of  by 
this  instrument,  or  so  much  thereof  as  they  may  deem  ex- 
pedient, but  subject,  nevertheless,  to  the  special  trusts 
herein  directed  to  be  constituted  for  particular  persons,  and 
to  the  obligations  to  make  and  keep  good  the  said  special 
trusts,  provided  that  the  said  corporation  shall  be  autho- 
rized by  law  to  assume  the  obligations.  But  in  case  such 
institution  shall  not  be  so  incorporated  during  the  lifetime 
of  the  survivor  of  the  said  Ruby  S.  Tilden  and  Susie  Whit- 
tlesey, or  if  for  any  cause  or  reason  my  said  executors  and 
trustees  shall  deem  it  inexpedient  to  convey  said  rest, 
residue  and  remainder,  or  any  part  thereof,  or  to  apply  the 
same  or  any  part  thereof  to  said  institution,  I  authorize  my 
said  executors  and  trustees  to  apply  the  rest,  residue  and 
remainder  of  my  property,  real  and  personal,  after  making 
good  the  said  special  trusts  herein  directed  to  be  consti- 
tuted, or  such  portion  thereof  as  they  may  not  deem  it  ex- 
pedient to  apply  to  its  use,  to  such  charitable,  educational 
and  scientific  purposes  as,  in  the  judgment  of  my  said  ex- 
ecutors and  trustees,  will  render  the  said  rest,  residue  and 
remainder  of  my  property  most  widely  and  substantially 
beneficial  to  the  interests  of  mankind." 

On  March  26,  1887,  subsequent  to  the  commence- 
ment of  this  action,  the  legislature  passed  an  act  incorpo- 
rating the  ''Tilden  Trust,"  and  authorizing  it  to  establish 
and  maintain  a  free  library  and  reading-room  in  the  city 
of  New  York,  The  institution  was  organized,  and  the 
executors  and  trustees  made  to  it  a  conveyance  which  was 
formally  accepted  by  the  trustees  thereof. 
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The  law  is  settled  in  this  State  that  a  certain  desig- 
nated beneficiary  is  essential  to  the  creation  of  a  valid 
trust. 

The  remark  of  Judge  Wright,  in  Levy  v.  Levy/ 
that  **if  there  is  a  single  postulate  of  the  common  law 
established  by  an  unbroken  line  of  decisions,  is  that  a 
a  trust  without  a  certain  beneficiary  who  can  claim  its 
enforcement  is  void,"  has  been  repeated  and  reiterated  by 
recent  decisions  of  this  court,*  and  the  objection  is  not  obvi- 
ated by  the  existence  of  a  power  in  the  trustees  to  select  a 
beneficiary,  unless  the  class  of  persons  in  whose  favor  the 
jx)wer  may  be  exercised  has  been  designated  by  the  testa- 
tor with  such  certainty  that  the  Court  can  ascertain  who 
were  the  objects  of  the  power. 

The  equitable  rule  that  prevailed  in  the  English  Court 
of  Chancery,  known  as  the  Cy-pres  doctrine,  and  which 
was  applied  to  uphold  gifts  for  charitable  purposes  when 
no  beneficiary  was  named,  has  no  place  in  the  jurisprudence 
of  this  State.* 

If  the  Tilden  Trust  is  but  one  of  the  beneficiaries 
which  the  trustees  may  select  as  an  object  of  the  testator's 
bounty,  then  it  is  clear  and  conceded  by  the  appellants  that 
the  power  conferred  by  the  will  upon  the  executors  is  void 
for  indefiniteness  and  uncertainty  in  its  objects  and  pur- 
poses. The  range  of  selection  is  unlimited.  It  is  not  con- 
fined to  charitable  institutions  of  this  State  or  of  the  United 
States,  but  embraces  the  whole  world.  Nothing  could  be 
more  indefinite  or  uncertain,  and  a  broader  and  more  un- 
limited power  could  not  be  conferred  than  to  apply 
the  estate  to  **such  charitable,  educational  and  scientific 
purposes  as  in  the  judgment  of  my  executors  will  render 
said  residue  of  mv  nrooerty  most  widely  and  substantially 

lere  neither  law  nor  public  policy 


5  N.  Y.,  76;  Holland  v.  Alcock,  108  id., 

v.,  560. 

,  332  ;  Holland  v,  Alcock,  supra. 
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forbids  may  be  applied  to  almost  anything  that  tends  to 
promote  the  well-doing  and  well-being  of  social  man.'** 

**Such  a  power  is  distinctly  in  contravention  of  the 
policy  of  the  Statute  of  Wills.  It  substitutes  for  the  will 
of  the  testator  the  will  of  the  donees  of  the  power,  and 
makes  the  latter  controlling  in  the  disposition  of  the  testa- 
tor's property.  That  cannot  well  be  said  to  be  a  disposi- 
tion by  the  will  of  the  testator  with  which  the  testator  had 
nothing  to  do  except  to  create  an  authority  in  another  to 
dispose  of  the  property  according  to  the  will  of  the  donee 
of  the  power."* 

Unless,  therefore,  within  the  rules  which  control  courts 
in  the  construction  of  wills,  we  can  separate  the  provision 
in  reference  to  the  Tilden  Trust  from  the  general  direction 
as  to  the  disposition  of  the  testator's  residuary  estate,  con- 
tained in  the  last  clause  of  the  thirty-fifth  article,  and  find 
therein  that  a  preferential  right  to  some  or  all  of  such 
estate  is  given  to  that  institution  when  incorporated,  and 
one  which  the  Court,  at  the  suit  of  said  institution,  could 
enforce  within  the  two  lives  which  limit  the  trust,  we 
must,  within  the  principle  of  the  case  cited,  declare  such 
provision  of  the  will  invalid  and  affirm  the  judgment  of 
the  Supreme  Court.  The  appellants  claim  that  the  power 
conferred  upon  the  executors  to  endow  the  Tilden  Trust 
may  be  upheld  independent  of  the  invalidity  of  the  power 
given  to  apply  the  estate  to  such  charities  as  would  most 
widely  benefit  makind. 

The  proposition  is,  that  by  the  thirty-fifth  article  the 
testator  made  two  distinct  alternative  provisions  for  the  dis- 
position of  his  residuary  estate — one  primary,  for  the  in- 
corporation and  endowment  of  the  Tilden  Trust,  the  other 
ulterior,  and  to  be  effectual  only  in  case  the  executors 
deemed  it  inexpedient  to  apply  the  residue  to  that  corpo- 
ration ;  and  it  is  claimed  that  this  provision  of  the  will  con- 
stitutes a  trust  to  be  executed  for  the  benefit  of  the  Tilden 
Trust,  or  confers  upon  the  trustees  a  power  in  trust,  or  that 
it  constitutes  a  gift  in  the  nature  of  an  executory  devise. 

*  Perry  on  Trusts,  No.  637. 

2  Read  IK  Williams,  supra,  p.  569. 
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The  latter  proposition  rests  upon  the  assumption  that 
there  is  by  the  will  a  primary  gift,  complete  and  perfect  in 
itself,  to  the  Tilden  Trust,  that  vests  the  title  in  that  cor- 
poration immediately  upon  its  creation. 

That  a  valid  devise  or  bequest  may  be  limited  to  a 
corporation  to  be  created  after  the  (death  of  the  testator, 
provided  it  is  called  into  being  within  the  time  allowed  for 
the  vesting  of  future  estates,  is  not  denied.^ 

That  question  was  decided  in  Inglis  v.  Trustees  of  the 
Sailors'  Snug  Harbor'and  in  Burrill  v.  Boardman.* 

In  those  cases  the  gift  was  treated  as  in  the  nature  of 
an  executory  devise,  dependent  upon  the  incorporation  of 
the  institution  contemplated  by  th^  will,  and  which  would 
vest  upon  the  occurrence  of  that  event 

But  in  view  of  the  language  of  the  will  before  us,  that 
proposition  cannot  be  maintained  here. 

By  an  executory  devise  a  freehold  was  limited  to  com- 
mence in  the  future,  and  needed  no  particular  estate  to 
support  it  It  arose  upon  the  happening  of  a  specified 
event,  and  the  fee  descended  to  the  heir-at-law  until  the 
contingency  happened.  By  our  Revised  Statutes  execu- 
tory devises  are  abolished,  and  expectant  estates  are  substi- 
tuted in  their  place;  and  such  estates,  when  the  contingency 
happens  upon  which  they  are  limited,  vest  by  force  of  the 
instrument  creating  them,  and  this  right  in  the  expectant 
cannot  be  defeated  by  any  person.  But  the  testator  here 
intended  not  to  create  such  an  estate.  The  Tilden  Trust 
takes  nothing  by  virtue  of  the  will.  The  residuary  estate 
is  vested  in  the  trustees,  or  intended  to  be,  and  it  is  solely 
by  their  action  that  it  is  to  become  vested  in  the  Tilden 
Trust 

It  is  only  in  case  that  the  executors  deem  it  Expedient 
so  to  do  that  they  are  to  convey  the  whole  or  any  part  of 
the  residuary  to  the  Tilden  Trust  Whether  that  corpora- 
tion should  take  anything  rested  wholly  in  the  discretion 
of  the  executors,  as  the  expediency  or  inexpediency  of  an 
act  is  always  a  matter  of  pure  discretion.^ 

*  Perry  on  Tmsts,  372,  No.  736.         *3  Peters,  99. 
»43  N.  Y.,  354.  *  2  Perry  on  Trusts,  }{  507, 508. 
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Every  expression  used  in  the  will  indicates  the  bestowal 
of  complete  discretionary  power  to  convey  or  not  to  convey, 
and  the  creation  and  bestowal  of  such  power  in  the  execu- 
tors are  wholly  opposed  to  and  fatal  to  the  existence  of  an 
executory  devise. 

In  this  respect  the  case  differs  from  those  cited.  In 
Inglis  V.  the  Sailors'  Snug  Harbor,  there  was  no  trust 
created,  no  discretion  vested  in  the  executor,  no  convey- 
ance to  be  made  after  the  testator's  death.  His  intention 
to  gi^e  his  property  to  a  corporation  to  be  created  to  carry 
out  his  charitable  purpose  was  clear.  Such  was  the  fact 
also  in  Burrill  v.  Boardman. 

By  the  will  in  that  case  the  property  was  given  directly 
to  the  corporation  which  the  testator  contemplated  should 
be  created  after  his  death.  No  trust  was  created,  and  no 
discretion  was  bestowed  upon  the  executors  to  determine 
whether  the  corporation  should  or  should  not  have  it 

Once  created,  the  property  by  force  of  the  will  vested 
in  the  corporation.  The  only  similarity  between  that  case 
and  this  is,  that  the  trustees  there,  as  here,  were  directed  to 
apply  to  the  legislature  for  an  act  of  incorporation.  In 
case  the  legislature  refused  to  grant  a  liberal  charter,  then 
the  trustees  were  directed  to  pay  over  the  estate  to  the 
Government  of  the  United  States. 

But  no  discretion  was  given  to  the  executors  to  deter- 
mine, upon  any  event,  whether  or  not  the  corporation  once 
created  should  take  the  property. 

**  Nothing,"  said  Chief  Justice  Church,  '*can  be 
more  certain  than  that  the  testator  designed  that  the  title 
to  the  funds  or  property  in  the  possession  of  the  trustees 
or  elsewhere,  which  was  included  in  the  residuary  clause, 
should  vest  in  the  corporation  immediately  upon  its  crea- 
tion." 

*' An  application  was  to  be  made  to  the  legislature  after 
the  testator's  death  for  a  charter.  If  obtained,  the  bequest 
would  take  effect ;  if  not,  it  would  go  to  the  ulterior  donee.  L 

If  the  corporation  applied  for  and  granted  should  not  be 
liberal,  and  in  accordance  with  the  provisions  of  the  will, 
the  ulterior  donee  or  next  of  kin  could  challenge  its  right 
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to  take  the  bequest     It  would  then  become  a  judicial 
question."      So,  clearly,  no  question  in  that  case  was  left 
to  the  judgment  of  the  trustees.     They  were  not  to  deter- 
mine even  whether  the  charter  was  a  liberal  one.     That 
was  a  question  for  the  Court  that  would  have  been  decided 
in  any  contest  over  the  property  between  the  corporation 
and  the  next  of  kin  or  ulterior  donee.     A  discretionary 
power  in  executors  or  trustees  was  not,  therefore,  an  ele- 
ment in  the  Burrill  case.     Not  so  here.     Here  we  have  the 
unlimited  authority  delegated  to  the  executors  to  withhold 
the  entire  property  from  the  corporation  if  they  choose  so 
to  do.     There,  the  corporation  once  created  was  vested  im- 
mediately by  force  of  the  will  with  the  title  to  the  property. 
Here,  although  the  corporation  may  be  created  in  a  form 
and  manner  satisfactory  to  the  trustees,  it  takes  nothing 
unless  the  executors,  considering  every  cause  and  reason, 
deem  it  expedient  to  convey  to  it  some  of  or  all  of  the 
residuary  estate. 

In  the  Burrill  case  the  testator  made  a  direct  gift  to  a 
designated  beneficiary — the  Roosevelt  Hospital.  In  this 
case  Mr.  Tilden  gave  nothing  to  the  Tilden  Trust,  but 
simply  authorized  his  executors  to  endow  it  if,  in  their 
judgment  and  discretion,  they  should  deem  it  expedient. 
Moreover,  after  creating  numerous  special  trusts  and  set- 
ting apart  portions  of  his  estate  for  such  several  special 
trust  funds,  the  testator,  by  the  thii;ty-ninth  article  of  the 
will,  gives  the  whole  of  the  residuary  estate  to  his  execu- 
tors in  trust  for  the  purposes  mentioned  in  the  thirty-fifth 
article,  bestowing  upon  them,  so  far  as  language  could  do 
so,  the  title  to  all  the  property  to  be  held  and  possessed 
during  the  lives  of  his  niece.  Ruby  S.  Tilden,  and  his 
grandniece,  Susie  Whittlesey,  and  which  he  denominated 
the  ** General  Trust"  of  his  estate.  He  clearly  intended 
by  this  provision  to  create  an  active  trust  in  his  whole 
residuary  estate,  and  to  give  to  his  executors  a  discretionary 
.  power  to  give  such  part  of  it  as  they  deemed  expedient  to 
the  Tilden  Tfust,  or  to  withhold  all  from  it.  Having  in 
tended  to  convey,  so  far  as  he  was  able  to  do,  the  title  to 
his  whole  estate  to  trustees,  nothing  was  left  that  could  be 
the  subject  of  a  gift  to  the  Tilden  Trust. 
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We  come  therefore  to  the  consideration  of  the  question, 
whether  the  thirty-fifth  article  can  be  upheld  as  constituting 
a  separate  trust,  or  power  in  trust,  for  the  benefit  of  the 
Tilden  Trust 

The  aflSmiative  of  this  question  can  be  maintained 
only  by  considering  the  direction  to  convey  to  the  Tilden 
Trust  as  a  power  separate  by  itself,  and  distinct  and  inde- 
pendent from  the  power  to  convey  to  such  charitable  pur- 
poses as,  in  the  judgment  of  the  trustees,  would  be  most 
widely  and  substantially  beneficial  to  mankind. 

Tke  latter  provision  is  eliminated  from  the  will  alto- 
gether by  the  appellants,  and  then  the  instrument  is  con- 
strued as  if  eliminated  provision  had  never  existed. 

The  appellants  invoke  the  aid  of  the  principle,  that 
where  several  trusts  are  created  by  a  will  which  sgre  inde- 
pendent of  each  other  and  each  complete  in  itself,  some  of 
which  are  lawful  and  others  unlawful,  and  which  may  be 
separated  from  each  other,  the  illegal  trusts  may  be  cut  oflF 
and  the  legal  ones  permitted  to  stand. 

This  rule  is  of  frequent  application  in  the  construction 
of  wills,  but  it  can  be  applied  only  in  aid  and  assistance  of 
the  manifest  intent  of  the  testator,  and  never  where  it 
would  lead  to  a  result  contrary  to  the  purpose  of  the  will, 
or  work  injustice  among  the  beneficiaries,  or  defeat  the  tes- 
tator's scheme  for  the  disposal  of  his  property. 

The  rule,  as  applied  in  all  reported  cases,  recognizes 
this  limitation,  that  when  some  of  the  trusts  in  a  will  are 
legal  and  some  illegal,  if  they  are  so  connected  together  as 
to  constitute  an  entire  scheme,  so  that  the  presumed  wishes 
of  the  testator  would  be  defeated  if  one  portion  was  retained 
and  other  portions  were  rejected,  or  if  manifest  injustice 
would  result  from  such  construction  to  the  beneficiaries,  or 
some  of  them,  then  all  the  trusts  must  be  construed  to- 
gether, and  all  must  be  held  illegal  and  must  fall.* 

The  cases  cited  fairly  illustrate  the  practical  applica- 
tion of  this  rule  by  the  courts. 

^  Manice  v.  Bianice,  43  N.  Y.,  303 ;  Van  Schuyver  v,  Mulford,  59  id,, 
426 ;  Knox  v,  Jones,  47  id,,  389 ;  Benedict  v,  Webb,  98  id,,  460 ;  Ken- 
nedy V,  Hoy,  105  w/.,  135. 
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In  Knox  v.  Jones,  the  testator  created  one  trust  to  re- 
ceive and  pay  over  the  income  of  his  estate  to  his  brother 
for  his  life,  and  then  to  his  sisters,  with  cross-limitations 
over  as  between  them,  the  remainder  to  the  children  of  his 
sister  Georgiana,  and,  in  default  of  children,  to  Columbia 
Collie.  This  Court  held  the  whole  trust  invalid,  and  re- 
fused to  sustain  the  provision  in  behalf  of  the  testator's 
brother,  on  the  ground  that  there  was  but  a  single  trust, 
which  provided  for  all  the  beneficiaries,  and  that  they  were 
all  embraced  in  a  common  purpose  ;  that  the  several  pro- 
visions of  a  single  trust  could  not  be  severed,  and  those  that 
violated  the  statute  against  perpetuities  dropped  and  the 
others  sustained.  In  Van  Schuyver  v.  Mulford,  a  gift  to 
the  testator's  wife  of  the  rents  and  income  and  profits  of 
the  estate  during  life  was  upheld  and  declared  to  be  valid, 
although  the  devise  over  might  be  void,  on  the  ground  that 
the  gift  to  the  wife  was  separate  and  distinct  from  the 
other  provisions  of  the  will,  and  had  no  effect  beyond  her 
life  or  upon  the  ultimate  disposition  of  the  estate. 

In  Benedict  v.  Webb,  the  testator  created  separate 
trusts  in  two-thirds  of  his  estate  for  the  benefit  of  his  four 
children  Three  of  the  trusts  were  held  to  be  valid,  and 
one  invalid  on  the  ground  that  the  trust  term  transgressed 
the  statute.  But  the  Court  refused  to  sustain  the  valid 
trusts,  on  the  ground  that  to  do  so  would  defeat  the  inten- 
tion of  the  testator  in  the  disposition  of  his  property,  and 
work  injustice  among  the  beneficiaries  by  permitting  three 
of  the  children  to  take,  under  their  respective  trusts  and 
also  as  heirs-at-law,  in  the  one- fourth  as  to  which  the  trust 
was  declared  invalid. 

The  result  of  these  and  all  other  cases  is,  that  in  apply- 
ing the  rule  invoked  by  the  appellants,  which  permits  un- 
lawful trusts  to  be  eliminated  from  the  will  and  those  that 
are  lawful  to  be  enforced,  we  must  not  violate  the  inten- 
tion of  the  testator,  or  destroy  the  scheme  that  he  has  cre- 
ated for  the  disposition  of  his  property. 

We  may  enforce  and  effectuate  his  will,  and  give  full 
effect  to  his  intent,  provided  it  does  not  violate  any  cardinal 
rule  of  law ;  but  we  cannot  make  a  new  will,  or  build  up  a 
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scheme,  for  the  purpose  of  canying  out  what  might  be 
thought  was,  or  would  be,  in  accordance  with  his  wishes. 

At  the  threshold  of  every  suit  for  the  construction  of  a 
will  lies  the  rule  that  the  Court  must  give  such  construc- 
tion to  its  provisions  as  will  effectuate  the  general  intent 
of  the  testator  as  expressed  in  the  whole  instrument  It 
may  transpose  words  and  phrases,  and  read  its  provisions  in 
an  order  different  from  that  in  which  they  appear  in  the 
instrument,  insert  or  leave  out  provisions  if  necessary,  but 
only  in  aid  of  the  testator's  intent  and  purpose — never  to 
devise  a  new  scheme  or  to  make  a  new  will. 

The  fact  that  the  executors  of  the  will  applied  to  the 
legislature,  and  procured  the  incorporation  of  the  Tilden 
Trust  in  a  form  and  manner  satisfactory  to  themselves,  and 
have  deemed  it  expedient  to  convey  to  it  the  whole  residu- 
ary estate,  and  have  executed  a.  conveyance  thereof,  is  not 
a  matter  for  consideration  in  this  connection.  This  point 
was  considered  in  Holland  v,  Alcock,  and  in  Read  v.  Will- 
iams, supra^  and  it  was  held  that  the  validity  of  the  power 
depended  upon  its  nature  and  not  on  its  execution.  In  the 
latter  case  the  testator  bequeathed  the  residue  of  his  estate 
**  to  such  charitable  institutions  and  in  such  proportion  as 
my  executors,  by  and  with  the  advice  of  my  friend,  Rev. 
John  Hall,  D.D.,  shall  choose  and  designate."  And  prior 
to  the  commencement  of  the  action  the  executors,  with  the 
advice  of  Dr.  Hall,  made  a  written  choice  and  designation 
of  certain  incorporated  institutions  existing  under  the  laws 
of  this  State,  among  whom  they  directed  the  residuary  es- 
tate to  be  divided.  The  fact  of  selection  was  not  deemed 
material,  and  the  will  was  declared  invalid. 

The  rights  of  heirs  and  next  of  kin  exist  under  the 
statutes  of  descent  and  distribution,  and  vest  immediately 
upon  the  death  of  the  testator. 

If  the  trust  or  power  attempted  to  be  created  by  the 
will,  or  the  disposition  therein  made,  is  valid,  their  rights 
are  subject  to  it ;  but  if  invalid,  they  immediately  become 
entitled  to  the  property.  Hence  the  existence  of  a  valid 
trust  is  essential  to  one  claiming  as  trustee  to  withhold  the 
property  from  the  heir  or  next  of  kin.     What  a  trustee  or 
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donee  of  a  power  may  do  becomes,  therefore,-  immaterial. 
What  he  does  must  be  done  under  a  Valid  power,  or  the  act 
is  unlawful.  If  the  power  exercised  is  unauthorized,  the 
act  is  of  no  force  or  validity.  In  such  case  there  is  no 
trust  or  power.  There  is  nothing  but  an  unauthorized  act, 
ineffectual  for  any  purpose. 

It  is  not  deemed  material  to  the  decision  of  the  ques- 
tion now  under  consideration,  whether  the  provisions  of  the 
will  relating  to  the  residuary  estate  are  regarded  as  consti- 
tuting a  trust,  or  a  power  in  trust,  except  so  far  as  that  fact 
may  be  indicative  of  the  testator's  intention. 

If  there  was  a  trust,  then  the  executdrs  took  title  to 
the  residuary  estate  ;  but  if  there  is  created  a  valid  power 
in  trust  it  will  be  executed  with  substantially  the  same 
effect  as  if  the  will  created  a  trust  estate.  But  Section '58 
of  the  Statute  of  Uses  and  Trusts  declares  that  when 
an  express  trust  is  created  for  any  purpose  not  enumerated 
in  the  foregoing  sections,  no  estate  shall  vest  in  the  trust- 
ees; but  the  trust,  if  directing  the  performance  of  an  act 
which  may  be  lawfully  performed  under  a  power  should 
be  valid  as  a  power  in  trust,  is  not,  of  course,  susceptible 
of  the  construction  that  a  trust,  invalid  because  in  conflict 
with  some  cardinal  rule  of  law,  could  be  upheld  as  a  power. 

Every  trust  necessarily  includes  a  power.  There  is 
always  something  to  be  done  to  the  trust  property,  and  the 
trustee  is  empowered  to  do  it ;  and  if  the  trust  is  invalid 
because  the  power  to  dispose  of  the  property  is  not  one  that 
the  law  recognizes,  it  cannot  be  upheld  as  a  power  in  a 
trust  The  rules  applicable  to  the  execution  of  trusts  in 
this  respect  are  equally  applicable  to  the  execution  of 
powers ;  and  as  it  is  of  no  particular  importance  in  this 
case  in  whom  the  title  to  the  residuary  estate  is  vested,  it 
is  not  material  to  the  decision  whether  the  provisions  of  the 
will  are  examined  as  a  trust,  or  as  a  power  in  trust.  The 
purpose  of  the  trust  is  lawful,  and  personal  property,  which 
constitutes  the  greater  part  of  the  testator's  estate,  was  a 
proper  subject  of  the  trust  that  the  testator  intended  ;  and  ' 
if  it  is  invalid,  it  is  because  the  power  conferred  on  the 
trustees  for  the  disposal  of  the  estate  is  so  uncertain  and 
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indefinite  that  its  execution  cannot.be  controlled  or  en- 
forced by  the  courts. 

In  Prichard  v.  Thompson,  the  legal  title  to  the  fund 
was  vested  in  the  executors'  trust  In  Read  v,  Williams, 
the  executors  were  given  a  power  in  trust  But  the  Court 
said  that  there  was  in  that  respect  no  legal  distinction,  and 
the  power  in  the  latter,  as  the  trust  in  the  former  case,  was 
declared  invalid. 

But  the  nature  of  the  estate  which  the  testator  intended 
to  convey  to  his  trustees,  and  the  nature  of  the  power  in- 
tended to  be  delegated  to  them,  is  of  importance  in  ascer- 
taining his  intent,  and  determining  what  was  the  scheme 
that  he  had  for  the  disposal  of  his  property.  By  our  Re- 
vised Statutes,  Vol.  I,  p.  733,  powers  as  they  existed  by  the 
common  law  were  abolished,  and  thereafter  their  creation, 
construction  and  execution  were  to  be  governed  by  statute. 
They  are  classified  as  general  and  special,  beneficial  and  in 
trust  A  beneficial  power  is  one  that  has  for  its  object  the 
grantee  of  the  power,  and  is  executed  solely  for  his  benefit.^ 
Trust  powers,  on  the  other  hand,  have  for  their  object  per- 
sons other  than  the  grantee,  and  are  executed  solely  for  the 
benefit  of  such  other  persons. '  Trust  powers  are  imperative, 
and  their  performance  may  be  compelled  in  equity  unless  their 
execution  or  non-execution  is  made  expressly  to  depend  on 
the  will  of  the  grantee.  •  And  a  trust  power  does  not  cease  to 
be  imperative  where  the  grantee  of  the  power  had  the  right  of 
selection  among  a  class  of  objects.  Sec.  97  and  Sees.  100  and 
loi  make  provision  for  the  execution  by  a  court  of  equity  of 
trust  powers  where  the  trustee  dies,  or  where  the  testator  has 
created  a  vali^  power,  but  has  omitted  to  designate  a  per- 
son to  execute  it  A  trust  power  to  be  valid,  ther^ore, 
must  designate  a  person  or  class  of  persons  other  than  the 
grantee  of  the  power  as  its  objects,  and  it  must  be  exercised 
for  the  sole  benefit  of  such  designated  beneficiary,  and  its 
execution  may  be  compelled  in  equity.  A  non-enforceable 
imperative  power  is  an  impossibility  under  our  law  unless, 
by  the  instrument  creating  it,  it  is  expressly  made  to  de- 
pend for  its  execution  on  the  will  of  the  grantee. 

'  Sec.  79.  2Sec8.  94-95-  •  Sec  96. 
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In  every  case  where  the  trust  is  valid  as  a  power,  the 
lands  to  which  the  trust  relates  remain  in  or  descend  to  the 
persons  otherwise  entitled,  subject  to  the  execution  of  the 
trust  as  a  power.  * 

Before  applying  these  rules  to  the  case  before  us,  our 
duty  is  to  ascertain  the  testator's  intent  from  an  inspection 
of  the  will,  and  for  this  purpose  we  must  read  the  whole 
instrument,  including  the  provisions  admitted  to  be  void. 
Those  provisions,  though  inefcctual  to  dispose  of  the 
property,  cannot  be  obliterated  when  examining  it  for  the 
purpose  of  ascertaining  the  testator's  intention.* 

The  prominent  fact  in  the  testator's  will  is,  that  he  in- 
tended to  give  his  property  to  charity.  He  intended  that 
none  of  his  heirs  or  next  of  kin  should  take  any  of  it, 
except  such  as  he  gave  to  them  through  the  several  special 
trusts  that  he  created  for  their  benefit.  He  emphasized 
this  purpose  in  the  last  article  of  his  will,  by  providing  that 
any  of  them  who  should  institute  or  share  in  any  proceed- 
ing to  oppose  the  probate  of  this  will,  or  to  impeach, 
impair,  or  to  set  aside  or  invalidate  any  of  its  provisions, 
should  be  excluded  from  any  participation  in  the  estate, 
and  the  portion  to  which  he  or  she  might  otherwise  be  en- 
titled to,  under  its  provisions,  should  be  devoted  to  such 
charitable  purposes  as  his  executors  should  designate.  To 
the  accomplishment  of  this  purpose  he  intended  to  create 
a  trust,  and  doubtless  believed  that  he  created  a  valid  one. 
He  created  numerous  trusts  for  the  benefit  of  his  relatives, 
and  for  the  creation  of  other  libraries  and  reading-rooms. 
These  he  denominated  **  Special  Trusts."  In  the  thirty- 
ninth  article  he  devised  and  bequeathed  to  his  executors, 
and  **  to  their  successors  in  the  trust  hereby  created,  and  to 
the  survivor  and  survivors  of  them,"  all  the  rest  and  resi- 
due of  his  property,  *'to  have  and  to  hold  the  same  unto 
my  said  executors  and  trustees,  and  to  their,  successors  in 
the  trust  hereby  created,  ...  to  possess,  hold  and 
manage  the  same  "  during  the  lives  of  his  niece.  Ruby  S. 

J I  R.  S.,  729»  i  59- 

•Van  Kleeck  v.  Dutch  Church,  20  Wend.,  457;  Kiah  v.  Grenier,  56 
N.  y.,  22a 
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Tilden,  and  his  grandniece,  Susie  Whittlesey,  and  *'  to 
apply  the  same  and  the  proceeds  thereof  to  the  objects  and 
purposes  mentioned  in  this  my  will."  He  gave  to  his 
executors  the  power  to  collect  the  income  of  the  whole 
estate,  that  which  was  set  apart  in  the  special  trusts  and 
that  constituting  the  trust  of  the  residuary  estate.  The 
trust  of  the  residuary  estate  he  denominated  the  **  General 
Trust,"  and  in  the  twenty-sixth  article  he  gives  direction 
as  to  the  disposition  of  t^e  surplus  income  ''during  the 
continuance  of  the  trust  of  my  general  estate." 

It  is  clear,  therefore,  that  the  testator  intended  to 
create  a  trust  of  his  residuary  estate,  and  in  plain,  un- 
equivocal language  he  indicated  his  purpose  to  be,  that  the 
trustees  should  be  vested  with  the  title  to  the  property 
until  they  should  divest  themselves  of  it  in  carrying  out  the 
purposes  mentioned  in  the  will,  and  which  are  to  be  found 
in  the  thirty-fifth  article.  Turning  to  this  article,  the  im- 
portant feature  is,  that  the  power  there  given  to  the  trustees, 
and  the  only  power  that  could  absolutely  eflFectuate  the 
testator's  intent  to  devote  his  property  to  charity,  was  an 
imperative  one. 

There  is  no  discretion  to  be  exercised  upon  the  ques- 
tion whether  the  property  shall  go  to  charitable  purposes. 
There  is  no  act  involving  that  disposition  of  the  property, 
the  execution  of  which  is  made  to  depend  on  the  will  of 
the  trustees. 

Discretion  there  is  as  to  the  objects  of  the  charity,  but 
none  as  to  the  general  disposition  of  the  estate.  If  the 
Tilden  Trust  is  incorporated  in  a  form  and  manner  satis- 
factory to  the  trustees,  they  are  authorized  to  convey  to 
that  institution  the  whole  residue,  or  so  much  thereof  as 
they  shall  deem  expedient;  and  if  for  "  any  cause  or  reason ' ' 
they  deem  it  inexpedient  to  endow  that  institution  with  the 
whole  or  any  part  of  the  residue,  then  to  apply  the  same, 
or  such  part  as  they  do  not  apply  to  the  use  of  the  Tilden 
Trust,  to  such  charitable  purposes  as  they  shall  deem  most 
widely  beneficial  to  mankind. 

The  object  and  purpose  in  this  scheme  of  the  testator 
is,  therefore,  a  devotion  of  his  estate  to  charity.     But  it  is 
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said  that  the  Tilden  Trust  rq)resents  an  intention  different 
in  form  from  the  alternative  gift  to  the  charitable,  educa- 
tional and  scientific  purposes  mentioned  in  the  last  clause  of 
the  article. 

That  the  authority  to  endow  it  that  is  vested  in  the 
trustees  is  a  primary  power,  and  the  power  to  devote  the 
estate  to  the  other  undefined  purposes,  is  ulterior. 

That  while  the  latter  is  imperative  in  its  character, 
the  former  is  discretionary  wholly,  and  depends  for  its 
execution  upon  the  will  of  the  trustees,  and  that  each 
power  stands  alone,  separate  and  distinct  from  the  other, 
and  the  power  to  endow  the  Tilden  Trust  is  likened  to  a 
power  of  appointment. 

Powers  of  appointment  are  so  common  in  testamentary 
dispositions  of  property  that  no  citation  of  authority  is 
necessary  to  show  their  validity. 

Their  execution  may  depend  solely  upon  the  will  of  the 
donee  of  the  power,  and  they  are  recognized  as  valid  by  the 
ninety-sixth  section  of  the  statute  already  quoted  :  *'  I  give 
to  A.  such  portion  of  my  residuary  estate  as  B.  shall,  within 
the  lifetime  of  the  survivor  of  C.  and  D.,  designate  and  ap- 
point," which,  in  the  case  suggested  on  the  brief,  is  un- 
doubtedly a  good  testamentary  bequest,  and  is  a  good  illus- 
tration of  a  naked  power  of  appointment,  the  execution  of 
which  depends  on  the  will  of  B.,  and  is  not  enforceable  at 
the  suit  of  A. 

In  such  a  case  the  title  to  the  property  descends  to  the 

heirs  or  next  of  kin,  or  passes  under  the  will  to  the  ulterior 

donee,  subject  to  the  execution  of  the  power.     But  there  is 

no  similarity  between  the  suggested  bequest  and  the  will 

before  us.     Follow  that  bequest  by  a  gift  over  to  charitable 

uses,  or  let  it  stand  alone  in  the  will,  and  you  have  in  one 

case  alternative  gifts  and  in  the  other  alternative  purposes. 

There  is  a  preference,  expressed  or  implied,  by  the 

testator  as  to  the  purpose  to  which  his  estate  shall  go  and 

the  objects  that  shall  be  benefited. 

In  the  one  case  the  choice  lies  between  the  individual 
legatee  and  the  heirs ;  in  the  other  between  the  legatee  and 
a  disposition  to  charity. 
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But  in  the  will  before  us  there  is  no  alternative  pur- 
poses. There  is  a  single  scheme,  a  gift  to  charitable  uses, 
and  the  suggestion  of  the  Tilden  Trust  indicates  no  intent 
in  the  testator's  mind  contrary  to  the  intention  to  devote 
the  estate  to  charity,  and  in  this  respect  the  will  before  us 
is  distinguished  from  the  case  suggested  by  the  learned 
counsel  for  the  appellants  of  a  power  to  convey  the  estate 
to  a  designated  individual  at  a  stated  age,  and  ii^  the  event 
of  the  donee  of  the  power  deeming  it  expedient  so  to  do, 
then  a  gift  over  to  undefined  charitable  uses. 

There  the  primary  purpose  of  the  testator  is  a  gift  to 
the  designated  legatee  and  not  to  charity.  And  the  intent 
to  give  the  estate  to  charitable  uses  is  secondary,  and 
limited  upon  the  determination  of  the  trustee  not  to  make 
the  primary  gift.  Such  a  will  plainly  indicates  alternative 
purposes  and  contains  alternative  powers.  The  two  gifts 
are  in  no  respect  connected,  and  if  the  gift  over  is  void, 
the  first  may  stand,  and,  if  executed,  represents  the  will  of 
the  testator. 

But  in  the  thirty-fifth  article  of  the  will  under  con- 
sideration there  is  no  antithesis  so  far  as  the  purpose  to 
which  the  property  is  to  be  devoted  is  concerned.  It  ex- 
presses a  single  intent  only,  namely,  to  devote  the  es- 
tate to  charitable  uses  ;  and  while,  of  course,  in  such  a 
scheme  the  testator  might  prefer  and  designate  one  cor- 
poration over  another  as  the  object  of  his  bounty,  I  shall 
attempt  to  show  that  in  this  case  he  has  not  done  that,  and 
has  not  conferred  any  preferential  right  to  the  estate,  or  any 
part  of  it,  upon  the  Tilden  Trust. 

What  is  the  Tilden  Trust,  and  how  does  it  stand  in  the 
testator's  scheme? 

It  may  fairly  be  assumed  that  the  testator,  having  de- 
termined to  devote  his  estate  to  charity,  understood  that 
his  object  could  be  accomplished  only  through  the  instru- 
mentality of  a  corporate  body. 

He  requested  his  trustees  to  cause  the  Tilden  Trust  to 
be  incorporated.  It  was  to  have  the  power  to  establish  and 
maintain  a  free  library  and  reading-room  in  the  city  of  New 
Y(M:k,  and  '*to  promote  such  scientific  and  educational  ob- 
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jects''  as  the  executors  and  trustees  should  designate.  The 
latter  power  is  precisely  what  the  trustees  are  authorized 
to  do  by  the  so-called  ulterior  provision,  viz. :  to  apply  the 
estate  to  such  ** educational  and  scientific  purposes"  as 
they  should  judge  would  be  most  beneficial  to  mankind . 

Here,  therefore,  we  have  an  authority  to  do  the  same 
thing  in  each  provision  of  the  will  ;  and  as  the  latter  could 
only  be  worked  out  through  the  medium  of  a  corporation, 
the  so-called  two  powers  are  the  same.  So  as  to  the  free 
library  and  reading-room.  That  is  plainly  within  the  sci- 
entific and  educational  purposes  of  the  second  provision  of 
the  will,  and  could  be  maintained  only  through  a  corporate 
body.  The  suggested  capacities  of  the  Tilden  Trust  are, 
therefore,  precisely  the  same  as  the  so-called  ulterior  pur- 
poses, and  each  is  expressive  of  the  testator's  scheme  so 
far  as  he  had  formulated  it  in  his  own  mind.  The  Tilden 
Trust,  therefore,  plainly  does  not  represent  any  alternative 
or  primary  purpose  in  the  disposition  of  the  estate,  but  is 
sunply  the  suggested  instrument  to  execute  the  testator's 
scheme  for  the  disposition  of  the  property.  Now,  what  did 
the  testator  intend  the  trustees  should  consider  when  they 
came  to  the  determination  of  the  expediency  or  inexped- 
iency of  endowing  that  institution  ?  The  argument  is,  that 
they  could  not  consider  the  ulterior  purposes  at  all  until 
they  had  disposed  of  the  question  whether  it  was  expedient 
to  convey  to  the  Tilden  Trust  all  or  a  part  of  the  residuary 
estate. 

But  that  is  saying  that  they  should  determine  that 

le  substance  of  the  gift  and 

I  the  testator  had  in  view, 
he  capacities  and  powers  of 
ds,  its  purposes  and  objects, 
jects  which  the  testator  in- 
s  instrumentality — are  pre- 
Iterior  purposes  ;  and  as  the 
gh  the  instnmientality  of  a 

II  between  the  two  is  in  the 
to  administer  the  fund.  The 
e,  resolves  itself  into  a  ques- 
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tion  whether  the  trustees  should  select  the  Tildeu  Trust 
or  some  other  corporation  through  which  to  carry  out  the 
purposes  of  the  will.  Now,  how  could  the  trustees, 
charged  with  the  imperative  duty  of  devoting  the  estate  to 
charitable  and  educational  purposes,  consider  the  question 
whether  they  should  endow  the  Tilden  Trust  without  tak- 
ing a  complete  view  of  the  whole  field  of  charity  ? 

They  were  bound  to  do  so  if  they  fairly  attempted  to 
carry  out  the  testator's  plan. 

Take  the  question  of  the  free  library  and  reading-room. 
There  is  no  duty  or  obligation  imposed  upon  them  in  that 
•  respect    They  are  not  bound  to  create  or  endow  one.   They 
are  free  to  select  any  other  educational  object.     So  with 
locality.    Can  it  be  seriously  claimed  that  there  is  any  duty 
resting  on  them  to  establish  a  library  in  the  city  of  New 
York  ?    Is  not  the  capital  of  the  State  or  of  the  United 
States  open  to  their  choice  of  location  if  they  think  a  li- 
brary located  there  would  be  more  widely  beneficial  to  man- 
kind ?    Clearly,  it  appears  to  me  that  it  was  within  the 
scope  of  the  discretion  committed  to  the  trustees  to  de- 
terttiine  whether  a  free  library  or  reading-room  should  be 
established  at  all,  and  whether  that  or  any  other  charitable 
or  educational  institution  that  they  might  select  should  be 
located  in  the  city  of  New  York,  and  that  their  determin- 
ation of  such  question  would  be  among  the  causes  or  rea- 
sons which  might  lead  them  to  decide  that  it  was  inexpe- 
dient to  endow  the  Tilden  Trust,  and  that  the  testator 
intended  that,  when  the  trustees  should  consider  the  Tilden 
Trust,  they  should  consider  their  power  with  reference  to 
the  disposal  of  the  estate  and  the  fact  that  if  they  did  not 
endow  that  institution  they  could  still  execute  his  wishes 
by  applying  it  to  such  charitable,  educational  and  scientific 
purposes  as  they  should  select. 

In  other  words,  that  if  they  did  not  give  it  to  the  in- 
stitution that  he  suggested,  and  which  would  bear  his 
name,  they  could  give  it  to  others,  and  still  execute  his  will 
and  carry  out  his  general  purpose  for  the  disposal  of  his 
estate;  and  this  power  meant  comparison  of  all  charitable 
and  educational  objects  and  selection  from  among  them . 
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In  substance  he  said  to  his  executors  :  I  have  deter- 
mined to  devote  my  ^tate  to  charitable,  educational  and 
scientific  purposes.  I  have  formed  no  detailed  plan  how 
that  purpose  can  be  executed,  but  under  the  law  of  New 
York  it  must  be  done  through  and  by  means  of  a  corpora- 
tion. I  request  you  to  cause  to  be  incorporated  an  institu- 
tion to  be  called  the  Tilden  Trust,  with  capacity  to  main- 
tain a  free  library  and  reading-room  in  the  city  of  New 
York,  and  such  other  educational  and  scientific  objects  as 
yon  shall  designate  ;  and  if  you  deem  it  expedient,  that  is, 
if  you  think  it  advisable  and  the  fit  and  proper  thing  to  do, 
convey  to  that  institution  all  or  such  part  of  my  residuary 
estate  as  you  choose  ;  and  if  you  do  not  think  that  course 
advisable,  then  apply  it  to  such  charitable,  educational  and 
scientific  purposes  as  in  your  judgment  will  most  substan- 
tially benefit  mankind.  Thus  was  left  to  the  trustees  the 
power  to  dispose  of  the  estate  within  the  limits  defined,  and 
to  select  the  objects  that  should  be  benefited ;  and  it  is 
impossible  to  read  the  thirty-fifth  article  and  find  therein 
any  preference  in  the  way  of  a  separate  gift  or  power  to  the 
Tilden  Trust,  or  to  separate  that  institution  from  the  testa- 
tor's plan  to  devote  his  estate  to  charity.  The  trustees  are 
free  to  select  the  Tilden  Trust  and  cause  it  to  be  incorpo- 
rated, or  to  choose  any  existing  corporation  as  the  instru- 
ment to  carry  out  the  testator's  scheme.  Again,  no  event  is 
named  upon  the  happening  of  which  any  estate  is  limited 
to  the  Tilden  Trust  The  only  condition  suggested  is  the 
determination  by  the  trustees  of  the  question  whether  they 
deem  it  expedient  to  endow  that  institution.  But  if  the 
views  already  expressed  are  correct,  if  the  Tilden  Trust  is 
but  one  of  many  instruments  through  which  the  testator's 
charitable  purposes  may  be  executed,  or  is  but  a  suggested 
beneficiary  under  the  power,  then  the  determination  of  the 
question  of  expediency  involves  the  doing  of  the  very  thing 
which  the  law  condemned,  viz.  :  a  selection  from  an  unde- 
fined and  unlimited  class  of  objects,  and  the  power  would 
be  void. 

It  thus  becomes  apparent  how  important  is  the  so- 
called  ulterior  provision  in  the  plan  which  the  testator  had 
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for  the  disposal  of  his  estate  ;  and  effect  cannot  be  given 
to  that  plan  if  that  provision  is  stricken  from  the  will,  as 
it  expressly  defines  the  jscope  of  the  discretion  committed  to 
the  trustees. 

.  Strike  out  that  provision,  and  instead  of  a  discretion 
in  the  trustees  limited  to  the  selection  of  the  objects  that 
should  be  benefited  by  the  will,  their  power  would  be  confined 
to  the  endowment  of  the  Tilden  Trust ;  and,  if  they 
choose  to  act,  or  failed  to  act,  the  estate  would  go  to  the 
heirs-at-law.  Indeed,  the  legal  effect  of  the  will  would 
be  in  that  case  to  vest  the  title  to  the  estate  in  the  heirs 
subject  to  the  execution  of  the  power  to  endow  the  Tilden 
Trust 

But  if  the  provision  of  the  will  makes  one  thing  par- 
ticularly clear,  it  is  that  the  testator  intended  his  estate  to 
be  devoted  to  charitable  purposes,  and  should  in  no  event 
go  to  his  heirs,  and  he  did  not  intend  that  his  trustees 
should  have  the  powtr  to  choose  between  his  heirs  and  the 
Tilden  Trust. 

We  cannot,  therefore,  obliterate  the  so-called  ulterior 
provision  and  give  effect  to  the  scheme  of  the  will. 

The  discretion  plainly  conferred  on  the  trustees,  in  the 
delegation  of  the  power  to  determine  the  expediency  or  in- 
expediency of  endowing  the  Tilden  Trust,  would  thereby 
be  destroyed,  and  the  trustees  would  be  compelled  to  con- 
vey the  estate  to  that  institution,  or  by  permitting  the  heirs 
to  retain  it  thwart  the  expressed  wish  of  the  testator. 

Again,  the  appellants  argue  that  the  power  to  endow 
the  Tilden  Trust  is  one  depending  for  its  execution  on  the 
will  of  the  trustees,  and  is  not  imperative,  and  hence  not 
subject  to  the  test  whether  it  can  be  enforced  in  a  court  of 
equity.  This  argument  is,  perhaps,  fairly  answered  when 
the  conclusion  is  reached  that  the  ulterior  purpose  cannot 
be  stricken  from  the  will,  and  that  the  thirty-fifth  article 
represents  but  one  scheme  and  one  purpose  for  the  disposal 
of  the  estate. 

But  it  will  be  apparent,  in  the  view  taken,  that  the 
testator  did  not  intend  that  any  power  conferred  upon  his 
trustees  should  depend  for  its  execution  upon  their  will. 
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Of  course,  in  every  power  where  the  trustees  have  the 
right  to  select  any  and  exclude  others,  there  is  necessarily 
involved  discretion,  and  the  final  choice  do^,  in  one  sense, 
rest  upon  the  will  of  the  trustee,  but  not  as  that  term  is 
used  in  the  statute.  The  power  conferred  is  the  authority 
to  convey  the  estate.  That  is  imperative.  The  discretion 
committed  to  the  trustee  was  to  select  the  particular  object 
The  choice  depends  on  the  trustee's  will,  but  the  act  of 
choosing  is  imperative,  else  the  power  could  not  be  exe- 
cuted. It  is  the  result  alone,  therefore,  that  depends  on 
the  will  of  the  trustees,  and  not  the  performance  of  the  act 
of  selection.  A  power  is  defined  to  be  '*  an  authority  to  do 
some  act  .  .  .  which  the  one  granting  or  reserving  such 
power  might  himself  lawfully  perform.*'  *  Section  58  pro- 
vides that  if  the  unauthorized  trust  there  mentioned  directs 
the  performance  of  any  act  which  may  be  lawfully  performed 
under  a  power,  it  shall  be  valid  as  a  power  in  trust. 

Now  the  acts  authorized  by  the  testator  were  those  of 
selection  and  conveyance.  The  result  of  selection  depended 
on  the  will  of  the  trustees,  whether  they  should  choose  one 
corporation  or  another,  but  the  performance  of  the  act  of 
selection  was  just  as  obligatory  as  the  duty  to  convey.  The 
testator  intended  both  should  be  performed,  and  the  trus- 
tees could  no  more  refuse  or  neglect  one  than  the  other.  It 
follows  from  the  views  here  expressed  that  the  authority  to 
endow  the  Tilden  Trust,  if  that  should  be  deemed  expe- 
dient by  the  trustees,  was  not  a  separate  power,  distinct  from 
the  purpose  to  devote  the  estate  to  charitable  uses,  but  was 
incidental  to  the  testator's  scheme  and  involved  therein. 

While  we  may  admit  that  the  testator  expressed  a  pref- 
erence for  a  corporation  that  should  bear  his  name,  he  con- 
ferred no  right  upon  that  institution.  The  purpose  to 
which  the  estate  should  be  applied  he  determined  and 
designated,  but  the  persons  who  should  be  benefited  by  the 
will  and  the  particular  institution  that  should  administer 
the  fund  were  left  to  the  selection  of  the  trustees.* 

The  expression  of  a  preference  conferred  no  right,  so 
long  as  the  final  choice  was  left  to  the  trustees. 
*  I R.  S.,  732,  74. 
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It  was  simply  a  suggestion,  which  they  might  or  might 
not  adopt,  and  imposed  no  duty  upon  them  and  in  no  way 
limited  or  fettered  their  action.* 

We  are  of  the  opinion,  therefore,  that  the  thirty-fifth 
article  of  the  will  does  not  confer  separate  powers  upon  the 
trustees,  and  that  the  so-called  ulterior  provision  cannot  be 
eliminated  from  the  will  without  destroying  the  scheme 
that  the  testator  designed  for  the  disposal  of  his  estate ; 
that  the  whole  article  represented  one  entire  and  insepar- 
able charitable  scheme  and  cannot  be  subdivided,  and  the 
power  conferred  on  the  trustees  is  one  of  selection. 

This  power  was,  under  the  statute,  special  and  in 
trust  Under  the  sections  heretofore  quoted  such  a  power 
is  imperative,  and  imposes  a  duty  on  the  grahtee,  the  per- 
formance of  which  may  be  compelled  in  equity  for  the 
benefit  of  the  parties  interested,  unless  its  execution  or 
non-execution  is  made  expressly  to  depend  on  the  will  of 
the  grantee,  and  it  does  not  cease  to  be  imperative  where 
the  grantee  has  the  right  to  select  any  and  exclude  others 
of  the  persons  designated  as  the  objects  of  the  power. 

The  power  conferred  by  the  .will  not  being  made  to 
depend  for  its  execution  on  the  will  of  the  trustee  was, 
therefore,  imperative,  but  it  is  not  valid  unless  it  can  be 
enforced  by  the  courts  at  the  suit  of  some  beneficiary. 

As  the  selection  of  the  objects  of  the  trusts  was  dele- 
gated absolutely  to  the  trustees,  there  is  no  person  or  cor- 
poration who  could  demand  any  part  of  the  estate  or  main- 
tain an  action  to  compel  the  trustees  to  execute  a  power  in 
their  favor.  This  is  the  fatal  defect  in  the  will.  The  will 
of  the  trustees  is  made  the  controlling,  and  not  the  will,  of 
the  testator.  Such  an  authority  is  in  contravention  of  the 
statute  of  wills. 

That  statute  authorizes  a  person  to  *'  devise  "  his  real 
estate  and  **  to  give  and  bequeath  "his  personal  property, 
but  it  does  not  permit  him  to  delegate  to  another  the  power 
to  make  such  disposition  for  him. 

As  was  said  by  the  learned  presiding  Justice  of  the 

^  I^twrence  v.  Cooke,  104  N.  Y.,  632 ;  2  Pomeroy's  Bq.  Jurig.,  ioi6» 
note. 
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general  term :  **The  radical  view  of  the  entire  provision 
seems  to  have  arisen  from  the  testator's  unwillingness  to 
confer  any  enforceable  rights  upon  any  qualified  person  or 
body." 

Under  the  statute  of  powers  there  may  be  'a  power  of 
selection  and  exclusion  with  regard  to  designated  objects, 
and  the  duty  there  imposed  is  made  imperative  and  en- 
forceable by  the  Court 

But  the  statute  presupposes  that  a  power  of  selection 
must  be  so  defined  in  respect  to  the  objects,  that  there  are 
persons  who  can  come  into  court  and  say  that  they  are  em- 
braced within  the  class  and  demand  the  enforcement  of  the 
power.* 

The  views  which  Judge  Van  Brunt  expressed  in  that 
case  on  that  point  at  general  term  received  direct  approval 
in  the  court  He  said:  **It  is  conceded  that  the  power 
contained  in  the  clause  in  question  comes  under  the  head 
of  a  special  power  in  trust  as  defined  in  the  Revised  Statutes, 
but  it  is  said  such  a  power  is  to  be  distinguished  from  a 
trust ;  that  the  words  '  in  trust '  are  used  for  purposes  of 
classification  only."  We  think,  however,  that  to  render  a 
power  in  trust  valid  the  same  certainty  as  to  beneficiary 
must  exist  as  in  the  case  of  a  trust.' 

These  views  find  full  confirmation  in  the  provision  of 
the  statute  to  the  effect  that  if  the  trustee  dies,  leaving  the 
power  unexecuted,  a  court  of  equity  will  decree  its  execu- 
tion for  the  benefit  equally  of  all  persons  designated,  and  if 
the  testator  fails  to  designate  the  person  by  whom  the 
power  is  to  be  executed,  its  execution  develops  upon  the 
court  (sections  loo  and  loi),  thus  providing  a  scheme 
which  prevents  the  failure  of  a  testator's  purpose  when  its 
subject  is  certain  and  its  objects  designated. 

But  in  this  case  execution  of  the  power  could  not  be 
decreed  by  the  Court  in  either  of  the  cases  specified  in  the 
statute. 

By  an  enforceable  trust  is  meant  one  in  which  some 
person  or  class  of  persons  have  a  right  to  all  or  a  part  of  a 

^  Read  v.  Williams,  supra,  p«  569. 

'Read  v.  Williams,  27  N.  Y.  State  Rep.,  507. 
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designated  fund,  and  can  demand  its  conveyance  to  them, 
and  in  case  such  demand  is  refused,  may  sue  the  trustee  in 
a  court  of  equity  and  compel  compliance  with  the  demand. 

In  this  case  the  testator  devolved  upon  his  executors 
the  duty  of  selecting  the  beneficiary,  and  there  is  no  person 
who  has  the  right  to  enforce  that  duty  or  demand  any  part 
of  the  estate  in  case  the  executors  refuse  or  neglect  to  act. 

The  power  attempted  to  be  vested  in  the  trustees  can- 
not be  controlled  or  enforced,  and  whether  the  provisions 
of  the  will  relating  to  the  residuary  estate  be  regarded  as 
creating  a  trust  or  power  in  trust,  they  are  in  either  case 
void. 

The  judgment  must  be  affirmed. 

Dissenting  Opinion. 

Bra^dley,  J.  (dissenting). — This  action,  for  the  con- 
struction of  the  will  of  Samuel  J.  Tijden,  deceased,  was 
founded  on  the  charge  that  it  was  ineffectual  to  dispose  of 
the  residuary  estate,  or  to  provide  for  any  lawful  disposition 
of  it,  because  the  provisions  of  the  thirty-fifth  article,  by 
which  that  was  sought  to  be  accomplished,  were  invalid  in 
that  they  were,  as  to  both  the  object  and  subject  of  the  trust 
he  had  in  view,  indefinite  and  uncertain.  If  this  proposi- 
tion is  supported,  the  conclusion  that  such  was  the  effect 
necessarily  follows. 

It  is  evident  that  the  testator,  when  he  made  his  will, 
intended  not  to  die  intestate  as  to  any  of  his  property. 
And  that  his  purpose  to  make  testamentary  disposition  of 
all  of  it,  not  only  appears  by  the  dispositional  provisions 
of  his  "vyill,  but  also  by  those  of  the  forty-third  article,  by 
which  he  declared:  ** Since  I  have  made  a  disposition  of 
my  property  according  to  'my  best  judgment,  and  since,  as 
most  of  the  devisees  under  it  are  females,  it  is  impossible 
to  foresee  under  what  influences  some  one  or  more  of  them 
might  possibly  come;  and  since  it  is  desirable  to  avert 
unseemly  or  speculative  litigation,  I  hereby  declare  it  to  . 
be  my  will  that  in  case  any  person  who,  if  I  had  died  in- 
testate, would  be  entitled  to  any  share  of  my  property  or 
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estate,  shall,  nndeT  any  pretence  whatever,  institute,  take 
or  share  in  any  proceeding  to  oppose  the  probate  of  this 
my  last  will  and  testament,  or  to  impeach  or  impair,  or 
to  set  aside  or  invalidate  any  of  its  provisions,  any  devise 
or  legacy  to  or  for  the  benefit  of  such  person  or  persons 
tmder  this  will  is  hereby  revoked,  and  such  person  shall 
be  excluded  from  any  participation  in,  and  shall  not  have 
any  share  or  portion  of  my  property  or  estate,  real  or  per- 
sonal; and  the   portion  to  which  such  person  flight  be 
entitled,  under  the  provisions  of  this  instrument,  shall  be 
devoted  to  such  charitable  purposes  as  my  said  executors 
and  trustees  shall  designate.'* 

In  proceeding  to  the  consideration  of  the  questions 
presented,  it  may  be  observed,  as  a  cardinal  rule  of  con- 
struction, that  the  intent  of  a  testator  should  be  sought  for 
in  the  provisions  of  his  will,  and,  when  so  ascertained, 
cficctuated,  if  the  language  used  permits,  although  the 
transp(»ition,  rejection  or  the  supply  of  words  may  be  re- 
quired to  clearly  express  such  intention.  And  when  sus- 
cqytible  of  it,  the  construction  will  be  given  which  renders 
it  operative  rather  than  invalid.* 

He  had  in  view  the  creation  and  endowment  of  a  Tilden 
Trust,  with  the  capacity  mentioned.     He,  therefore,  re- 
quested the  executors  and  trustees  to  obtain  as  speedily  as 
possible  from  the  legislature  an  act  of  incorporation  of  an 
institution  to  be  known  as  the  Tilden  Trust,  and  in  case 
that  should  be  accomplished  within  the  time  limited  by 
the  two  lives  mentioned,  he  authorized  them  to  organize 
the  institution,  and  to  convey  or  apply  to  its  use  the  rest, 
residue  and  remainder  of  his  estate,  or  so  much  of  it  as 
they  should  deem  expedient     Thus  far  he  has,  in  practi- 
cal cfiect,  directed  the  application  to  be  made  for  legislative 
actioti,  and  has  made  no  provision  for  the  disposition  of 
the  fimd  other  than  to  the  use  of  the  corporation  in  the 
event  of  its  creation.     And  because  that  was  a  contingency 
not  within  the  control  of  the  executors  and  trustees,  and 
ibr  other  reasons  which  might  exist  at  the  time  of  his 

>Hoppock  V.  Tucker,  59  N.  Y.,  203 ;  PhiUips  v,  DaTies,  92  id,,  199  ; 
Da  Bois  V.  Ray,  35  id,,  162. 
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death  to  render  the  endowment  of  the  Tilden  Trust,  if 
created,  inexpedient,  the  testator,  with  a  view  to  entire 
testacy,  idded  :  '*But  in  case  such  institution  shall  not  be 
so  incorporated,  ...  or  if  for  any  cause  or  reason  my 
said  executors  and  tnistees  shall  deem  it  inexpedient  to 
convey  said  rest,  residue  and  remainder,  or  any  part 
thereof,  or  to  apply  the  same,  or  any  part  thereof,  to  the 
said  institution,  I  authorize"  them  to  apply  it,  **or  such 
portion  thereof  as  they  may  deem  inexpedient  to  apply  to 
its  use,  to  such  charitable,  educational  and  scientific  pur- 
poses as  in  the  judgment  of  my  said  executors  and  trustees 
will  render  the  said  rest,  residue  and  remainder  of  my  prop- 
erty most'  widely  and  substantially  beneficial  to  the  inter- 
ests of  mankind."  This  provision,  treated  independently 
of  any  other,  requires  no  consideration.  The  cy  pres  doc- 
trine, available  to  give  effect  to  trusts  for  charitable  uses, 
without  any  defined  beneficiary  in  England,  has  no  place 
in  the  law  of  this  State.  The  attempt  thus  made  by  the 
testator  to  provide,  in  the  event  mentioned,  for  a  trust 
dependent  upon  the  selection  by  the  executors  arid  trustees 
of  the  charitable,  educational  and  scientific,  purposes  to 
which  the  fund  should  be  applied,  was  ineffectual  and 
void  for  indefiniteness  and  uncertainty.* 

The  proposition  on  the  part  of  the  appellants  is,  that  by 
the  thirty-fifth  article  the  testator  made  two  distinct  alter- 
native provisions  for  the  disposition  of  the  residue  of  his 
estate;  that  the  one  relating  to  the  incorporation  and 
endowment  of  the  Tilden  Trust  was  primary,  and  the 
other  following  it  was  ulterior,  and  intended  (if  that  insti- 
tution was  incorporated)  to  be  made  effectual  in  the  event 
only  that  the  executors  and  trustees  deemed  it  inexpedient 
to  apply  such  residue,  or  only  a  portion  of  it,  to  the  Tilden 
Trust  On  the  contrary,  the  counsel  for  the  respondents 
contend  that  there  are  no  such  separate  alternative  pro- 
visions in  the  article,  but  that  the  testator  there  provided 
for  the  disposition  by  the  trustees  of  his  residuary  estate 
to  charities,  etc.,  of  which  the  Tilden  Trust  was  one  of  the 

iprichard  v.  Thompson,  95  N.  Y.,  76;  HoUand  v.  Alcock,  108  id,^ 
312 ;  Read  v.  WUliams,  125  N.  Y.,  560. 
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objects,  and  that  the  power  given  to  the  executors  and 
trustees  was  that  of  selection  merely.  In  some  cases  it 
has  seemingly  been  held  that  when  words  of  a  will,  ex- 
pressing a  class  of  beneficiaries  or  objects  of  a  trust  may  be 
taken  distributively,  and  some  of  them  are  lawful  objects 
of  the  trust  and  others  not,  it  may  be  effectual  as  to  the 
former;  but  the  weight  of  authority  is  otherwise,  and  in 
such  case  the  power  of  mere  selection  in  execution  of  the 
trust,  attempted  to  be  so  given,  is  wholly  void.* 

If  that  view,  as  applied  to  the  present  case,  is  sup- 
ported, the  conclusion  must  follow  that  the  testator  failed 
by  his  will  to  make  any  valid  provision  for  the  disposition 
of  his  residuary  estate.  Then  the  trusts  and  the  power 
which  the  testator  attempted  to  create  and  vest  in  his  exec- 
utors would  constitute  a  single  scheme  for  the  appropria- 
tion of  the  fund  by  them  to  such  charitable,  educational 
and  scientific  purposes  as  they  should  choose  to  select.  But 
a  different  question  is  presented  if  the  provision  relating  to 
the  creation  and  endowment  of  the  Tilden  Trust  may  be 
legitimately  treated  independently  of  that  following  it,  by 
which  he  sought  to  make  provision  for  such  general  unde- 
fined purposes.  Then  the  effect  of  the  former  would  not 
necessarily  be  embarrassed  by  any  relation  to  the  latter.* 
The  disposition  of  this  question  depends  upon  the  con- 
struction to  which  that  article  of  the  will  may  be  entitled, 
having  in  view  the  principles  applicable  to  the  interpreta- 
tion of  such  instruments. 

As  has  already  been  seen,  the  first  duty  imposed  upon 
the  executors  was  to  seek,  by  legislative  act,  the  incorpora- 
tion of  the  Tilden  Trust  And  it  may  be  assumed  that  this 
was  not  required  or  designed  as  a  useless  ceremony.  When 
that  should  be  effected  they  were  authorized  to  organize 
the  corporation,  designate  its  first  trustees,  and  convey  to 
it  or  apply  to  its  use  the  residue  of  his  estate,  or  so  much  of 

^WiUiams  v.  Kershaw,  5  01.  &  Fin.,  iii ;  Vezey  v,  Jamson,  i  Sim. 
&  StQ.,  69;  Ellis  V.  Selby,  i  My.  &  Craig,  286;  Mitford  v.  Reynolds, 
I  PhillipB,  190;  In  re  Jarman's  Estate,  L.  R.,  8  Ch.  Div.,  584;  25 
Hoak,  490. 

*  Savage  v.  Bnmliain,  17  N.  Y.,  561 ;  Schettler  v.  Smith,  41  id,,  328 ; 
Manice  v.  Manice,  43  ^-t  503 ;  Kennedy  v.  Hoy,  105  u/.,  134. 
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it  as  they  should  deem  expedient  We  need  go  no  further 
to  see  the  purpose  for  which  the  Tilden  Trust  was  intended 
in  its  relation  to  the  fund.  How  is  the  purpose  so  represented 
necessarily  qualified  by  any  of  the  provisions  following  it  ? 
There  were  certain  contingencies  in  view  which  would 
have  the  eflfect  to  defeat  the  execution  of  the  power  to  en-  ' 
dow  such  an  institution,  and  upon  \yhich  the  liinitation  of 
the  fund  or  some  portion  of  it  to  general  charitable,  educa- 
tional and  scientific  purposes  was  provided  for.  The  first 
was  the  failure  to  obtain  the  incorporation  of  the  Tilden 
Trust.  In  that  event  the  testamentary  disposition  of  the 
residue  of  the  estate  was  dependent  upon  such  provisions 
for  application  to  charitable,  etc.,  purposes.  But  if  it 
should  be  incorporated,  the  contingency  depended  upon  the 
determination  of  the  executors  and  trustees,  to  the  effect 
that  it  was  expedient  to  apply  a  portion  only,  or  inexpedi- 
ent to  apply  any  part  of  the  fund  to  that  institution.  It 
quite  plainly  appears  that  the  testator  intended,  that  if  legis- 
lative action  could  be  effectually  had  for  that  purpose,  the 
Tilden  Trust  should  be  incorporated,  and,  that  being  accom- 
plished, its  endowment  should  first  be  considered  and  deter- 
mined ;  and  that  in  the  event  only  that  it  should  by  the 
trustees  be  deemed  inexpedient  to  apply  to  it  any  of  the 
residue  of  his  estate,  or  expedient  to  apply  to  it  less  than 
the  whole  of  such  estate,  would  there  be  any  occasion  to 
seek  other  charitable,  educational  or  scientific  purposes  to 
which  to  appropriate  the  fund,  or  any  portion  of  it 

It  is  urged  that,  because  the  gift  of  the  testator  is,  by 
the  terms  of  the  will,  made  to  the  executors  and  trustees, 
their  power  is  that  of  selection,  and  consequently  there  is 
no  limitation  created  by  the  testator,  and  can  be  no  primary 
or  ulterior  gift  within  the  import  of  the  language  employed. 
But  gifts  may  be  made  by  a  testator  by.  means  of  powers 
vested  in  trustees  to  whom  the  estate  is  devised  and  be- 
queathed, and  limitations  contingent  in  character  may  be 
dependent  upon  the  execution  or  non-execution  by  the  trus- 
tees of  powers  conferred  upon  them.  The  question  whether 
the  provisions  for  the  disposition  of  the  residuary  estate  are 
or  are  not  alternative,  primary  and  ulterior,  is  one  of  con- 
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stmction.     The  fair  interpretation  of  the  langxiage  of  the 

thirty-fifth  article  permits,  and  the  evident  intent  of  the 

testator  as  there  manifested  requires,  the  conclusion  that  the 

two  are  alternative  provisions,  and  that  they  are  primary  and 

ulterior.     The  former  is  definite  in  its  object ;  the  latter  is 

otherwise* 

It  is  true,  that  by  the  terms  of  the  thirty-ninth  article 
the  testator  devised  and  bequeathed  all  of  his  residuary 
estate  to  the  executors  and  trustfees  for  the  purposes  men- 
tioned in  the  will.  This  is  designated  at  other  places  in 
his  will  as  '* general  trust,'*  to  distinguish  the  residuary 
fianjl  from  the  various  special  trusts  created  by  the  wilh 
But  this  does  not  necessarily  qualify  or  modify  the  con- 
struction to  which  the  provisions  of  the  thirty-fifth  article 
would  otherwise  be  entitled  in  the  respect  we  are  now  con- 
sidering them.  The  manner  in  which  tlie  fund  should  be 
applied  was  dependent  upon  contingencies,  some  of  which 
were  within  the  powers  vested  in  the  executors  and  trus- 
tees. Yet  the  purpose  of  the  devise  and  bequest  must  be 
considered  in  reference  to  the  power  conferred  upon  them 
by  the  provisions  of  that  article,  and  in  view  of  the  man- 
ner in  which  it  might,  by  virtue  of  those  provisions,  be 
properly  executed. 

The  arbitrary  exercise  of  power  may  characterize  the 
effect  which  may  be  given  to  it,  rather  than  its  purpose. 
So  in  the  present  case  the  executors  and  trustees  could 
have  unfaithfully  exercised  their  discretion  upon  the  ques- 
tion of  expediency.  But  while  the  test  of  expediency  or 
inexpediency  was  left  to  their  discretion,  they  could  not, 
consistently  with  the  intent  of  the  testator,  as  plainly  man- 
ifested by  his  will,  have  applied  any  part  of  the  fund  to  the 
•^— .^^  ^r^u^  ^^--^^1  ^i.^^^  mentioned  in  such  ulterior 

good  faith  determined,  for 
t  it  was  inexpedient  to  apply 
of  it,  to  the  Tilden  Trust 
ise  of  discretion  may  not  be 
review,  it  may  be  said  that, 
ation,  it  is  the  intent  of  the 
properly  measures  the  discre- 
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tionary  power  of  those  who  are  to  execute  it,  and  not  the 
opportunity  for  its  unfaithful  execution  found  in  its  discre-^ 
tionary  character.  Th^  po^er  vested  in  the  executors  an^ 
trustees  was  not  that  of  a  mere  selection  of  a  beneficiary  or 
beneficiaries  amongst  all  the  objects  which  were  employed 
within  the  scope  and  meaning  of  the  thirty-fifth  article  ; 
they  were  not  authorized  to  reach  the  consideration  of  the 
undefined  objects  of  charity,  etc.,  there  referred  to,  for  the 
purpose  of  selection  from  them,  until  they  had  disposed  of 
the  question  whether  the  specific  beneficiary,  the  Tilden 
Trust,  should  or  not  be  endowed.  That  was  the  definite 
object  to  which  their  attention  was  first  to  be  directed,  and 
the  question  of  the  application  to  it  of  the  fund  to  be  de- 
termined. This  the  trustees  were  to  do  before  any  matter 
of  selection  from  amongst  indefinite  charities  was  reached. 
The  scope  of  inquiry  for  that  purpose  was  to  be  extended 
to  other  objects  "  if  for  any  cause  or  reason  "  they  should 
d^m  it  inexpedient  to  apply  any  part  of  the  residuary  fund 
or  expedient  to  apply  less  than  the  whole  of  it  to  the  Tilden 
Trust,  and  not  otherwise.  This  seems  to  have  been  the 
purpose  *the  testator  had  in  view,  as  appears  by  the  provis- 
ions of  th^t  article.  This  is  not  repugnant  to  any  other 
provision  of  the  will.  And  his  intent,  as  manifested  by  the 
language  used,  must  be  effectuated  if  it  can  be  consistently 
with  the  rules  of  law.  * 

The  provision  for  the  Tilden  Trust  must,  therefore,  be 
treated  as  primary  and  distinct  from  that  of  general  char- 
ities, etc.  And  the  question  whether  or  not  the  former 
provision  was  effectually  made  remains  to  be  considered. 
It  is  requisite  to  the  validity  of  any  provision  of  a  will  that 
it  is  or  may  become  capable  of  lawful  execution  ;  and  that 
test  is  applicable  as  of  the  time  of  the  death  of  testator. 
There  may  be  future  contingencies  provided  for  upoQ 
which  gifts  are  made  to  depend,  and  beneficiaries  may  not 
be  definitely  known  or  ascertained  at  the  time  of  the  testa- 
tor's death.  It  is  sufficient  that  they  are  so  described  as  to 
be  ascertained  in  the  future  when  the  right  accrues  to  re- 

^Smi^h  V,  BcU,  6  Peters,  68;  Wager  v.  Wager,  96  N.  Y.,  164;  Roe  v, 
Vingat,  \\T  id,^  204. 
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ceive^the  gift  :  Holmes  v.  Mead,  32  N.  Y.,  322  ;  Shipman 
V.  RoUins,  98.  ui.^  311.  And  a  devise  or  bequest  may  be 
limited  to  a  corporation  not  in  existence  at  the  time  of  the 
death  of  the  testator,  provided  it  is  created  within  the  time 
allowed  for  vesting  of  future  estates.  .  This  question  was 
considered  in  Inglis  v.  Sailor's  Snug  Harbor,  3  Peters,  99 ; 
Ould  V.  Washington  Hospital,  etc,  95  U.  S.,  303 ;  and  in 
this  State  it  was  so  determined  in  Burrill  v.  Boardman,  43 
N.  Y.,  254,  and  reaflGirmed  in  Shipman  v.  Rollins,  98  id,^ 
328.  In  the  Burrill  case  it  was  treated  as  in  the  nature  of 
an  executory  devise  dependent  upon  incorporation  of  the 
institution  there  contemplated,  and  it  was  held  that  the 
estate  vested  on  the  occurrence  of  that  event.  In  that  re- 
spect that  case  is  distinguishable  from  the  present  one,  as 
in  the  latter  it  was  contemplated  that  the  vesting  should 
depend  upon  the  conveyance  to  the  Tilden  Trust  or  appli- 
cation to  its  use  by  the  executors  and  trustees  to  whom,  by 
the  terms  of  the  will,  the  residuary  estate  was  devised  and 
bequeathed.  This  distinction  arises  out  of  the  fact  that 
upon  the  contingency  which  enabled  the  institution  in  the 
Burrill  case  to  take  the  fund,  the  trust  upon  which  the 
trustees  held  it  terminated,  and  there  was  no  opportunity 
remaining  for  any  limitation  over,  while  it  was  otherwise 
in  the  case  at  bar.  But,  treating  the  provisions  of  the 
thirty-fifth  and  thirty-ninth  articles  of  the  will  as  creating 
a  trust  power,  it  is  not  seen  that  the  fact  that  the  estate  did 
not  vest  in  the  corporation  on  its  creation  necessarily  has 
of  itself  any  essential  importance  for  the  purpose  of  the 
question  now  under  consideration,  provided  the  power  was 
adequately  given  to  convey  or  apply  it  to  the  use  of  the  in- 
stitution. While  it  could  not  in  that  case  be  deemed  what 
was  formerly  known  as  an  executory  devise,  it  might,  in 
behalf  of  the  Tilden  Trust,  be  treated  as  a  conditional  limit- 
ation of  the  estate  or  a  power  dependent  for  its  execution 
upon  a  condition. 

The  testator  evidently  intended  to  vest  in  the  execu- 
tors and  trustees  all  the  control  he  could  of  the  title  to  his 
residuary  estate.  But  it  cannot,  for  the  purposes  of  the 
question  here,  be  assumed  that  he  intended  their  relation 
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to  it  should  be  other  than  the  legal  eflFect  of  that  which 
they  took  by  the  will.  As  to  the  realty,  no  title  passed  to 
the  trustees,  and  no  trust  within  the  statute  was  created. 
When,  by  the  statute,  express  trusts  were  reduced  to  those 
for  the  execution  of  which  taking  of  the  title  was  deemed 
essential,  i  R.  S^.,  728,  §  55,  it  took  from  others  none  of  the 
elements  of  trusts  other  than  such  as  were  dependent  upon 
the  title  as  formerly  taken  by  trustees,  and  none  of  the  pow- 
ers of  execution  not  so  dependent.  And  it  was  provided, 
that  when  an  express  trust  should  thereafter  be  created 
for  purposes  other  than  those  enumerated  in  §  55,  no  title 
should  vest  in  the  trustees,  but  if  the  trust  directed  or  au- 
thorized the  performance  of  any  act  which  might  lawfully 
be  performed  under  a  power,  it  should  be  valid  as  a  power 
in  trust:  /rf.,  729,  §  58.  If,  therefore,  the  provisions  of 
the  thirty-fifth  article  of  the  will  would,  but  for  the  statute, 
have  constituted  a  trust,  and  authorized  the  performance  of 
any  act  which  might  lawfully  be  performed  as  such,  they, 
so  far  as  related  to  the  real  property  in  the  residuary  estate 
of  the  testator,  created  a  power  in  trust.  And  although 
the  large  part  of  such  estate  was  personalty,  and  the  trust, 
as  to  that,  is  not  subject  to  the  statute,  the  distinction  in 
that  respect,  for  the  purposes  of  the  questions  requiring 
consideration,  need  not  be  observed,  as  the  subject  of 
powers  is  substantially  applicable  alike  to  both.* 

It  is  urged  that  by  the  provisions  in  question  the  tes- 
tator neither  directed  nor  authorized  the  performance  of  any 
act  of  disposition  of  the  residuary  estate  which  could  law- 
fully be  performed  within  the  meaning  of  the  statute  defin- 
ing a  power  in  trust ;  and  that  there  was  not  only  no  party 
to  effectually  demand  their  execution,  but  they  had  no  en- 
forceable character.  It  is  true,  the  creation  of  a  trust  de- 
pends upon  the  nature  of  the  provisions  by  which  its 
creation  is  sought  It  is  also  the  rule  that  a  trust  is  im- 
perative ;  and  at  common  law  the  same  rule  is  applicable 
to  a  power  coupled  with  a  trust,  although  otherwise  as  to  a 
naked  power.* 

*  Cutting  V,  Cutting,  86  N.  Y.,  522  ;  Button  v,  Benkard,  92  id.,  295. 
^  2  Story  Bq.  Jnr.,  {  1061. 
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The  primary  one  of  those  provisions  certainly  was 
not  enforceable  at  the  death  of  the  testator.  There  was 
then  no  Tilden  Trust;  and  its  then  future  existence  was 
contingent.  When  it  was  created,  its  ability  to  take  de- 
pended upon  its  incorporation  being  in  form  and  manner 
satisfactory  to  the  executors  and  trustees,  and  that  being 
so,  it  was  made  discretionary  with  them  whether  the  insti- 
tution should  have  the  whole,  or  any,  and  what  portion,  of 
the  residuary  fund.  It  would,  therefore,  seem  to  follow 
that  upon  the  incorporation  of  the  Tilden  Trust  it  could 
not,  without  action  of  the  trustees,  have  enforced  convey- 
ance or  application  to  it  of  the  fund  or  any  portion  of  it 
In  that  view,  and  upon  the  constru(:tion  given  to  the  thirty* 
fifth  article,  the  question  is  whether  the  trustees  were  en- 
abled to  vest  the  fund  in  the  Tilden  Trust,  or  by  the  exer- 
cise of  discijetionary  power  given  to  them  could  have 
afforded  to  that  institution  the  right  to  demand  and  enforce, 
in  that  respect,  the  execution  of  the  provision  of  the  will 
in  its  behalf.  As  already  seen,  the  testator  did  not  intend 
to  die  intestate  as  to  any  portion  of  his  property;  and  that 
he  did  intend  to  impose  upon  his  executors  and  trustees 
the  imperative  trust  power  for  the  disposition  of  his  resid- 
uary estate  appears  by  the  provisions  of  the  thirty-ninth 
article,  by  which  he  directed  them  *'  to  apply  the  same  and 
the  proceeds  thereof  to  the  objects  and  purposes  mentioned  *' 
in  the  will.  This  is  borne  out  by  the  terms  of  the  thirty- 
fifth  article,  by  imputing  to  him  the  understanding  that 
the  secondary  provision  of,  that  article  was  valid,  as  upon 
the  contingency  there  mentioned  he  provided  for  the  dis- 
position of  it  And  the  latter  provision  cannot  be  over- 
looked, but  must  be  consulted  to  ascertain  his  intent  with 
a  view  to  the  aid,  so  far  as  it  may  furnish  it,  to  the  inter- 
pretation of  the  other  provision  in  question.^  But  if  the 
primary  provision  was  of  itself  valid  in  its  object,  purpose 
and  effect,  it  was  not  invalidated  by  the  fact  that  the  trus- 
tees were,  in  terms  in  the  event  stated  in  the  article,  em- 
powered to  apply  the  fund  to  the  indefinite  purposes  men- 

*  Van  Kleeck  v,  Dutch  Church,  20  Wend.,  457,  471 ;  Kiah  v,  Greuier, 
56  N.  Y.,  220. 
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tioned  in  the  ulterior  provision  for  whicli   testamentary- 
disposition  of  property  could  not  lawfully  be  made.* 

In  other  words,  the  limitation  to  the  indefinite  objects 
did  not  deny  to  the  former  provision  for  the  Tilden  Trust 
the  eflFect  to  which  it  otherwise  may  have  been  entitled.' 
In  such  case  the  subject  would  be  within  the  control  of  the 
Court,  and  on  proper  application  it  would  restrain  the  use 
of  power  for  such  unlawful  purpose.     The  contention  of 
the  respondents'   counsel  is,  that  it  was  essential  to  the 
validity  of  the  provision  in  behalf  of  the  Tilden  Trust,  that 
the  residuary  estate  should  have  vested  in  it  at  the  time  it 
came  into  corporate    existence,   or  that  the    institution 
should  then  have  been  entitled  to  demand  and  enforce,  by 
decree  of  the  Court,  the  conveyance  to  it  or  the  application 
to  its  use  of  the  fund  by  the  trustees.     This  proposition 
(upon  the  construction  here  given  to  the  provisions  in 
question)  in  eflFect  seems  to  be,  that  a  trust  or  trust  po^er 
could  not  exist  with  or  survive  the  intervention  of  the  dis- 
cretionary power  which'  the  testator  intended  to  give  the 
trustees.     But  it  may  be  observed,  that  while  a  valid  trust 
is  imperative,  attending  it  may  be  powers  upon  which 
limitations  and   executory  bequests  may  be  contingent, 
and  the  exercise  of  those  powers  may  be  in  some  sense  dis- 
cretionary.* 

It  is  very  likely  that  if  the  testator  had  apprehended 
the  invalidity  of  the  ulterior  provision  of  the  thirty-fifth 
article,  he  would  have  provided  a  diflFerent  limitation  in 
the  event  there  mentioned.  But  it  cannot  be  assumed  that 
the  primary  provision  for  the  appointment  and  disposition 
of  the  residuary  estate  to  the  Tilden  Trust 'would  have 
been  other  than  that  which  he  made. 

The  eflSciency  of  the  power  given  by  this  provision  is 

^  Atty.-Genl.  v.  Lonsdale,  i  Sim.,  105 ;  Sanlsbuiy  t/,  Denton,  3  Kay 
&  J->  529;  Carter  v.  Green,  id,,  591. 

*  Savage  v,  Bnmham,  17  N.  Y.,  561 ;  Kennedy  v.  Hoy,  105  id.,  134; 
6  N.  Y.  State  Rep.,  787. 

^Hawley  v.  James,  5  Paige,  318,  468 ;  16  Wend.,  61,  176  ;  Mason  v, 
Jones,  4  Sandf.  Cb.,  623 ;  13  Barb.,  461 ;  Costabadie  v,  Costabadie,  6  Hare, 
410;  French  v,  Davidson,  3  Madd.,  396;  Walker  v.  Walker,  5  wf.,  424; 
Cole  V,  Wade,  16  Ves.,  27. 


Digitized  by 


Google 


DISSENTING  OPINION.  Ill 

not  dependent  upon  the  character  of  the  ultimate  limita- 
tion, nor  is  it  less  effectual  than  it  would  have  been  if  that 
"had  been    to   a  lawful  object  of  testamentary  gift.     The 
difference  is,  that  in  the  one  case  it  was  within  the  power 
of  the  trustees  to  defeat  the  disposition  by  the  will  of  the 
residuary  estate,  and  in  the  other  they  could  not. 

But  in  the  latter  case  they,  by  the  execution  of  the 
discretionary  power,  could  have  rendered  the  ultimate  pro- 
vision ineffectual  and,  for  the  purposes  of  the  disposition 
of  the  fund,  inoperative.  And,  therefore,  unless  the  con- 
tingency arose  upon  which  the  ultimate  limitation  of  it 
was  dependent,  it  would  not  be  important  for  any  practical 
purpose  whether  it  was  valid  or  not,  and  in  that  event  only 
would  an  enforceable  character  of  the  trust  or  trust  power 
be  essential  to  effectuate  the  intent  of  the  testator.  His 
purpose,  it  must  be  assumed  in  view  of  the  power  given, 
would  be  accomplished  by  the  disposition  to  the  incor- 
porated institution  designated  by  him.  The  creation  of 
this  power  in  nature  and  purpose  was  lawful,  and  through 
its  execution  the  gift  to  the  Tilden  Trust  could  legitimately 
be  effected,  although  in  respect  to  the  appointment  to  that 
institution  it  was  made  dependent  upon  the  will  of  the  ex- 
ecutors and  trustees.  While  it  is  essential  to  a  trust,  as 
such,  that  it  be  imperative  and  therefore  enforceable  by  de- 
cree in  equity  when  the  time  arrives  for  its  execution,  it  is 
not  so  of  a  mere  power,  or  necessarily  so  of  a  trust  power, 
although  the  latter  is  imperative,  unless  its  execution  or 
non-execution  is  made  expressly  to  depend  upon  the  will 
of  the  grantee.  The  testator  intended  to  make  the  execu- 
tion of  the  power  of  appointment  to  the  Tilden  Trust  de- 
pendent upon  the  will  of  the  trustees,  as  expressly  appears 
by  the  provision  creating  it.  The  contention,  therefore, 
that  this  power  of  the  primary  provision  was  invalid 
because  its  execution  was  not  judicially  enforceable  in 
equity  on  behalf  of  that  institution,  does  not  in  the  view 
taken  seem  to  be  maintained.  The  imperative  character 
intended  by  the  testator  to  be  made  applicable,  and  in  a 
certain  event  to  be  applied  to  the  disposition  of  the  resid- 
uary estate,  had  relation  to  the  ultimate  limitation,  which 
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was  dependent  upon  the  contingency  that  the  trustees,  in 
their  discretion,  concluded  not  to  appoint  to  the  Tildett 
Trust  any  or  only  a.  portion  of  such  fund.  And  as  such 
limitation  was  invalid  for  indefiniteness  and  uncertainty  in 
its  object,  the  testator  failed  by  it  to  eflFectually  make  any 
imperative  provision  for  the  disposition  of  the  residuary 
estate  by  means  of  a  trust,  power  in  trust,  or  trust  power 
enforceable  as  such,  except  so  far  as  should  be  necessary  to 
make  and  keep  good  the  special  trusts  as  directed. 

And  as  the  will  furnished  no  support  for  an  ultimate 
limitation  of  the  fund  in  the  event  the  trustees  should  have 
deemed  the  execution  of  the  power  of  appointment  to  the 
Tilden  Trust  inexpedient,  the  real  property  within  the 
residuary  estate  descended  to  the  heirs  of  the  testator  sub- 
ject to  the  execution  of  the  power  of  appointment  and  dis- 
position to  that  institution,  and  the  right  of  his  next  of  kin 
to  the  administration  in  their  behalf  of  the  personalty  of 
such  estate  was  subject  to  the  execution  of  the  same  power. 

Now,  by  reference  again  to  the  provisions  of  the  thirty- 
fifth  article,  it  may  be  seen,  as  plainly  appears  by  their 
terms,  that  the  testator  intended  that  the  trustees  should 
exercise  the  power  conferred  upon  them  to  consummate  the 
disposition  of  the  residuary  estate  for  the  declared  purposes 
of  the  trust.  If  they  were  successful  in  their  effort  to  ob- 
tain the  corporate  charter,  it  was  their  duty  to  determine 
whether  it  was  satisfactory,  and  in  the  event  it  was  so, 
then,  unless  they  deemed  it  inexpedient  to  apply  any  part 
of  the  fund  to  the  Tilden  Trust,  the  further  duty  was  im- 
posed upon  them  to  determine  whether  it  should  take  all 
of  it,  and  if  not  all,  to  appoint  the  amount  of  it  so'  to  be 
appropriated.  It  is  apparent  that  the  testator  intended  te 
make  the  Exercise  of  such  power  a  duty,  and  essentially 
so,  to  carry  out  his  declared  purpose.  The  discretion 
which  he  evidently  intended  to  give  the  trustees  related 
not  to  the  execution  of  the  power,  but  only  to  the  manner 
of  its  execution.  In  that  view  (which  seems  well  sup- 
ported) may  not  the  limitation  to  the  Tilden  Trust  hav^ 
been  lawfully  conditional,  not  only  on  its  incorporation, 
but  as  well  upon  the  manner  such  preliminary  power,  dis- 
cretionary only  in  that  respect,  should  be  executed  ? 
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In  Ould  V.  Washington  Hospital/  the  estate  for  the 
purposes  of  the  trust  was  devised  to  trustees  with  a  view  to 
the  incorporation,  after  the  death  of  a  testator,  of  an  insti- 
tution to  which  they,  in  that  event,  were  to  convey  the 
estate,  provided  the  corporation  was  approved  by  them  ; 
otherwise  not  The  hospital  was  incorporated,  and  convey- 
ance made  to  it  by  the  trustees.  The  validity  of  the  trust 
was  contested,  and  the  Court  held  that  the  provision  relat- 
ing to  a  conveyance  upon  the  creation  of  a  corporation  ap- 
proved by  the  trustees  was  a  conditional  limitation  of  the 
estate  vested  in  them. 

In  that  was  involved  the  discretionary  power  of  the 
trustees  relating  to  the  approval  of  the  corporation.  It  is 
essential  that  the  object  and  subject  of  a  testamentary  dis- 
positional provision  be  definite,  and  when  so  designated 
that  they  are  or  may  become  such,  and  properly  ascertained, 
a  limitation  may  by  the  testator  be  made  to  depend  upon  a 
future  condition  having  regard  to  the  statute  of  perpetui- 
ties, and  such  condition  may  consist  of  a  power  resting  in 
the  discretion  of  a  trustee  provided  /or  and  defined  by  the 
will ;  and  when  the  condition  is  fulfilled  the  limitation  may 
be  enforced. 

The  doctrine  of  the  common  law  on  the  subject  of 
powers  of  appointment  and  selection,  except  so  far  as  it 
permitted  the  treatment  of  them  as  illusory,  is  consistent 
with  the  statute  relating  to  powers  which  provides  that  '*  a 
power  is  an  authority  to  do  some  act  in  relation  to  lands, 
or  the  creation  of  estates  therein,  or  of  charges  thereon, 
which  the  owner,  granting  or  reserving  such  power,  might 
himself  lawfully  perform.'**  The  powers  now  under  con- 
sideration are  a  special  power,  and  a  special  ppwer  in  trust, 
which,  as  defined  by  the  statute,  are  those  where  the  per- 
sons, or  class  of  persons  to  whom  the  disposition  of  lands 
is  to  be  made  under  the  power,  are  designated,  ^.,  §  78  ; 
and,  *'  I,  when  the  disposition  which  it  authorizes  is  lim- 
ited to  be  made  to  any  person  or  class  of  persons  other  than 
the  grantee  of  such  power,  entitled  to  the  proceeds  or  any 
portion  of  the  proceeds,  or  other  benefit  to  result  from  the 

'  95  U.  a,  303-  *i  R-  S..  732»  J  74- 
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execution  of  the  power ;  2,  when  any  person  or  class  of. 
persons  other  than  the  grantee  is  designated  as  entitled  to 
any  benefit  from  the  disposition  or  charge  authorized  by 
the  power,'*  ^  . 

The  provisions  of  the  thirty-fifth  article  of  the  will  in 
terms^  in  view  of  those  of  the  thirty-ninth  article,  created 
a  special  power  in  trust ;  and  because  the  testator  intended 
that  his  residuary  estate  should  be  disposed  of,  as  directed 
by  his  will,  for  the  purposes  of  the  trusts  there  mentioned, 
the  provisions  were  apparently  imperative ;  such,  at  all 
events,  would  have  b^en  their  effect  if  the  ulterior  dispo- 
sition to  which  the  estate  was  conditionally  limited  had 
been  valid. 

And  the  statute  provides  that  "every  trust  power, 
unless  its  execution  or  non-execution  is  made  expressly  to 
depend  on  the  will  of  the  grantee,  is  imperative,  and  im- 
poses a  duty  on  the  grantee,  the  performance  of  which  may 
be  compelled,  in  equity,  for  the  benefit  of  the  parties  inter- 
ested." '*'  The  ultimate  limitation  was,  by  the  terms  of  the 
will,  imperative  in  the  event  that  the  trustees  failed,  for 
any  cause,  to  dispose  of  the  fund  under  the  primary  one, 
which  alone  was  made  dependent  upon  their  discretionary 
power.  The  Tilden  Trust  could  take  only  through  the 
power  in  the  nature  of  that  of  appointment  vested  in  the 
trustees  ;  and  the  fact  that  the  exercise  of  that  power  was 
discretionary,  and  could  not  been  forced,  produced  no  l^al 
infirmity  in  the  provision  relating  to  that  institution,  its 
ability  to  take  and  .to  the  limitation  to  it  dependent  upon 
such  appointment.* 

So  far  as  the  statute  relates  to  the  subject  of  the  power 
of  appointment,  it  provides  that  where,  under  a  power,  a 
disposition  is  directed  to  be  made  amongst  several  desig- 
nated persons,  without  specification  of  the  share  to  be 
allotted  to  each,  all  of  them  shall  be  entitled  in  equal  pro- 
portion.*   But  when  the  terms  of  the  power  import  that 

^  R.  S.,  734,  ?  95.  =/-^.,  734.  896. 

*  Chatteris  v.  Young,  Madd.  &  G.,  30 ;  Lancashire  v,  Lancashire,  i 
DeG.  &  Sm.,  288;  2  Phillips,  657 ;  Cole  v.  Wade,  16  Ves.,  27 ;  Perry  on 
Tmsts,  2  508 ;  Hill  on  Trustees,  490-2. 

*  I  R.  S.,  734,  {  98. 
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the  fund  is  to  be  distributed  between  them  in  such  manner 
or  proportion  as  the  trustee  may  think  proper,  he  may 
allot  the  whole  to  any  one  or  more  of  such  persons  in  ex- 
clusion of  the  other.*  The  trust  power  in  such  case  does 
not  cease  to  be  imperative.^  And  if  the  trustee  having 
such  power  shall  die,  leaving  it  unexecuted,  its  execution 
shall  be  decreed  in  equity  for  the  benefit  equally  of  all  the 
persons  so  designated.*  These  provisions  of  the  statute 
are,  in  that  respect,  substantially  declaratory  of^  the  com- 
mon law.*  It  was  there,  as  it  is  by  our  statute,  a  trust 
power.  And  it  is  not  important  for  the  purposes  of  the 
question,  whether  the  designated  persons  are  vested  with 
the  fund  subject  to  the  execution  of  the  power,  or  take  by 
reason  of  the  power  given.  In  the  one  case  there  is  a  gift' 
expressed,  and  in  the  other  implied,  which  will  be  exe- 
cuted by  decree  of  the  Court  in  default  of  execution  of  the 
power  by  the  donee  of  it.* 

No  such  implication  arises  where  there  is  a  limitation 
over  of  the  estate  or  fund  to  other  objects  in  default  of  the 
execution  of  the  power  by  the  donee ;  and,  in  that  case, 
the  objects  of  the  power  take  nothing  as  their  beneficial 
interest,  or  the  limitation  to  them  is  wholly  dependent 
upon  the  execution  of  the  power  by  him.*  And  although 
the  power  of  appointment  and  selection  re^ts  in  the  discre- 
tion of  the  trustee,  it  is  valid,  and  may  be  eflFectually  exe- 
cuted by  him.' 

In  the  present  case,  the  provision  relating  to  the  Til- 
den  Trust  conferred  upon  the  trustees' a  power  of  appoint- 
ment and  disposition  to  a  definite  object,  with  a  limitation 
over  on  default  of  such  appointment ;  and  so  far  as  by  the 
terms  of  such  provision  the  execution  of  the  power  was  left 
.to  the  judgment  or  discretion  of  the  trustees,  it  was  ex- 

^,  i  97. 

vift  V.  Gregson,  i  T.  R.,  432. 

.  Wallinger,  2  Russ.  &  Myl.,  78  ; 

■.  395  ;  14  Jur..  3^ ;  Pearcc  v.  Vin- 
28  ;  2  Keen,  230;  Goldring  z/.  In- 

Higgs,  8  Ves.,  561. 
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pressly  made  to  depend  on  their  will  within  the  meaning 
of  the  statute.  And,  as  before  remarked,  the  apparent 
purpose  and  eflfect  of  this  provision  were  not  qualified  or 
defeated  by  the  fact  that  the  ultimate  limitation  was  to 
objects  so  indefinite  as  to  render  it  ineffectual.  In  practi- 
cal effect  it  was  the  same  as  if  the  fund  had  been  limited 
over  to  the  heirs  and  next  of  kin  of  the  testator,  as  they 
necessarily  would  take  in  default  of  the  execution  of  the 
power. 

In  Power  v.  Cassidy,  79  N.  Y.,  602,  the  fund  was  be- 
queathed to  the  executors  with  power  of  appointment  and 
selection  among  a  designated  class  of  beneficiaries.  While 
the  manner  of  executing  it  was  discretionary,  the  trust  or 
trust  power  was  imperative,  and,  on  default  of  the  execu- 
tors to  execute  it,  the  power  would  survive  them,  and  the 
designated  objects  would  then,  and  ultimately,  be  entitled 
to  share  equ^illy  in  the  fund,  and  it  would  be  enforced  ac- 
cordingly. But  as  to  those  beneficiaries,  it  would  not,  in 
that  sense,  and  for  that  purpose,  have  been  imperative,  if 
there  had  been  a  limitation  over  to  other  objects  on  such 
default,  although,  as  to  the  latter,  it  would  have  retained 
its  imperative  character.  Yet  the  power  thus  given  of 
appointment  -would  have  been  valid,  and  may  have  been 
effiectually  executed. 

It  is  essential  to  the  constitution  of  a  valid  trust,  or 
special  power  in  trust,  by  a  testator,  that  the  objects  be  so 
designated  or  described  that  they  may  be  definitely  known 
or  ascertained  from  the  provisions  of  his  wilL  And  it  was 
the  failure  of  the  testator  to  so  designate  or  define  the  ob- 
jects of  the  attempted  trusts  which  came  to  the  attention 
of  the  Court,  and  were,  for  that  reason,  held  invalid.*  In 
those  cases  the  trust  power  sought  to  be  given  was  that  of 
appointment  and  selection  without  limitation  over.  The 
infirmity  which  rendered  invalid  the  provisions  of  the  wills 
in  question  in  those  cases  was,  that  no  beneficiary  was  des- 
igtiated  or  pointed  out  by,  or  ascertainable  from,  the  will, 
having  any  interest  in  the  execution,  of  the  power,  or  whc 

^  Prichard  v,  Thompson,  95  N.  Y.,  76 ;  Holland  v.  Alcock,  108  id.^ 
V2  ;  Read  v.  WilUams,  125  N.  Y.,  560. 
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could  assert  in  court  any  claim  founded  upon  the  trust. 
Those  provisions  of  the  wills  were,"  therefore,  held  invalid 
for  indefiniteness  of  the  classes  of  objects  of  the  trusts 
sought  to  be  created.  And  in  this  respect  they  were  dis- 
tinguished from  Power  v.  Cassidy.  The  present  case  is 
distinguishable  from  them  in  like  manner,  .and  further, 
that  the  power  g^ven  by  the  primary  provision  in  question 
was  not  that  of  appointment  and  selection  among  members 
of  a  class,  but  was  of  appointment  and  disposition  to  a  defi- 
nitely designated  beneficiary.  It  is  also  essential  that  the 
subject  of  the  power  be  designated  and  certain,  or  that  the 
means  be  provided  by  the  will  to  render  it  properly  ascer- 
tainable or  certain.  The  provision  of  the  power  in  that 
respect  is  for  the  application  to  the  Tilden  Trust  of  the 
residue  of  the  estate,  or  so  much  of  it  as  the  trustees  should 
deem  expedient.  The  cases  before  cited,  recognizing  as 
effectual  discretionary  power  given  to  trustees  to  regulate, 
control  or  determine  the  amount  which  certain  beneficiar- 
ies should  receive  of  specific  funds,  to  be  exercised  in  ref- 
erence to  circumstances  which  the  donors  of  the  power  had 
in  view,  have  some  bearing  upon  this  question.  Those 
are  the  Hawley,  Mason,  Costabadie,  French,  Walker  and 
Cole  cases,  supra. 

The  residuary  estate  was  a  definite  fund ;  and  unless 
the  trustees  determined  that  it  was  inexpedient  to  endow 
the  Tilden  Trust,  they  were  at'  liberty  to  apply  to  it  the 
entire  fund  ;  but  whether  expedient  to  so  apply  all,  or  less  - 
than  the  whole  of  it,  was  a  matter  of  judgment  of  the  trus- 
tees to  be  founded  upon  the  amount  of  the  residue  in  refer- 
ence to  the  sum  suitably  available  for  the  purpose  of  the 
institution,  and  that  was  the  amount  the  testator  author- 
ized the  trustees  to  appoint  to  the  institution.  This  was 
the  means  provided  by  the  will  to  make  certain  that  which, 
until  such  action  by  the  trustees,  was  uncertain. 

In  Peck  V.  Halsey,*  it  was  held  that  a  bequest  by 
the  testatrix  of  some  of  her  best  linen  to  A.  was  void  for 
uncertainty,  but  that  a  bequest  of  such  of  her  best  linen  as 
the  executor  should  think  fit,  or  as  the  legatee  should 
choose,  would  have  been  good. 
12P.  Wms.,  389. 
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In  Kennedy  v.  Kennedy,*  the  testator  gave  all  his 
household  furniture,  etc.,  to  trustees,  and  directed  that  all 
his  household  property  be  sold  by  them  except  such  articles 
as  his  wife  should  desire  to  retain,  and  which  he  authorized 
her  to  appropriate  to  her  own  use.  Held,  that  the  power 
of  selection  yras  effectually  given  to  the  wife.  And  Arthur 
V.  MacKinnon  '  is  to  the  same  effect.  It  has  been  seen  by 
reference  to  the  statute  that  the  power  of  appropriation  of 
a  fund  among  the  members  of  a  class  may  be  created,  and 
the  donee  of  the  power  be  authorized,  in  his  discretion,  to 
appropriate  it  in  such  proportions  as  he  may  please.  •  This 
was  so  at  common  law.  When  the  fund  is  definitely  de- 
signated, it  would  seem  that  power  may  be  conferred  upon 
the  donee  of  the  power  to  determine  what  portion  of  it  may 
be  appointed  to  a  definite  beneficiary  designated  by  the 
donor. 

Our  attention  has  been  called  to  no  authority  to  the 
contrary  of  that  proposition  in  its  application  to  the  pres- 
ent case.  The  Prichard,  Holland  and  Read  cases  do  not 
have  any  necessary  application  to  the  question.  The 
reasoning  there  was  had  in  reference  to  their  contexts,  to 
which  it  was  very  apt.  And  the  relief  of  the  provision  re- 
lating to  the  Tilden  Trust  from  the  alternative  ulterior 
provision,  which  embraces  only  indefinite  objects,  denies 
to  those  cases  any  practical  application  to  the  questions 
presented  in  the  case  at  bar. 

While  the  statute  abolished  powers  as  they  before  then 
existed,'  it,  as  said  by  Judge  Andrews  in  Read  v.  Will- 
iams, "  does  not  define  all  the  purposes  for  which  a  power 
over  property  may  be  created."  This  appears  by  §  74, 
before  referred  to,  and  by  the  reviser's  notes,*  as  to  powers 
other  than  those  which  are  designated  as  beneficial.  They, 
except  as  there  enumerated,  were  abrogated  by  the  statute.* 
Treating  that  in  question  as  a  trust  power,  those  considera- 
tions of  the  statute  may  not  be  essentially  important  here. 
It  must  be  assumed  that  the  testator,  through  powers  con- 

» 10  Hare,  438.       «  L.  R.,  n  Ch.  Div.,  3S5.        « i  R.  S.,  732,  J  73. 
*3  R.  S.,  2d  ed.   590.        *  i  R.  S.,  733,  J  92. 
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ferred  on  his  trustees  by  the  thirty-fifth  article,  intended  to 
dispose  of  his  entire  residuary  ^tate,  and,  therefore,  its 
ultimate  dispositional  provision  (in  view  of  article  thirty- 
nine)  was  intended,  as  by  its  terms  it  purported  to  be  im- 
perative; but  that  character  was  not  unconditionally  ap- 
plicable to  the  power  of  appointment  and  disposition  in  the 
primary  provision  relating  to  the  Tilden  Trust.  It  had 
relation  to  the  limitation  over  to  the  objects  of  the  ulterior 
provision,  and,  in  consequence  of  the  invalidity  of  the 
latter,  his  intention,  if  the  trustees  had  failed  to  appoint 
the  Tilden  Trust  as  the  beneficiary,  would  have  been  dis- 
appointed. The  purpose  of  the  appointment  and  disposi- 
tion to  that  institution  is  apparently  legal,  and,  at  common 
law,  may  have  lawfully  been  accomplished  through  the 
execution  of  a  power  in  the  manner  the  testator  sought  by 
his  will  to  do  it.  It  also  fairly  comes  within  the  purposes 
for  which  a  power,  as  defined  by  the  statute,  tnay  be  em- 
ployed.^ At  common  law,  a  trust  may  have  been  attended 
with  a  discretionary  power,  upon  the  non-execution  of 
which  the  enforceable  character  of  its  ultimate  limitation 
might  be  dependent  This  relation  of  powers  to  which 
trusts  may  have  been  subjected  was  preserved  and  provided 
for  by  the  statute.  And,  while  a  trust  power  is  in  its 
nature  imperative,  that  character  of  it  in  the  sense  of  being 
enforceable  may,  when  its  execution  or  non-execution  is 
made  expressly  to  depend  upon  the  will  of  the  donee,  be 
suspended  by  and  during  the  existence  of  such  discretion- 
ary power  or  determined  by  its  execution. 

^In  the  present  case,  there  was  involved  in  the  provision 
for  the  Tilden  Trust  a  power  in  its  terms  discretionary  ; 
and,  so  far  as  it  was  so,  its  execution  or  non-execution  was 
made  expressly  to  depend  on  the  will  of  the  trustees  ;  and, 
the  purpose  being  lawful,  it  was  valid,  unless  in  contraven- 
tion of  the  statute  against  perpetuities.  It  is  urged  that 
the  limitation,  provided  for  by  the  thirty- fifth  article  of  the 
will,  would  permit  the  unlawful  suspension  of  the  absolute 
power  of  alienation  of  the  realty  and  of  the  absolute 
ownership  of  the  personal  property  constituting  the  resid- 

»R.&,  J74. 
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uary  estate  of  the  testator.^  This  would  be  so,  and  its 
eflfect  the  invalidity  of  the  limitation,  if  such  suspen- 
sion would  not,  by  the  terms  of  the  will,  necessarily  ter- 
minate within  a  period  not  longer  than  the  continuance  of 
the  life  of  the  survivor  of  the  two  persons  there  designated.* 
But  the  thirty-fifth  article  must  be  construed  in  connection 
with  the  thirty-pinth  article,  and,  by  the  latter,  the  testator 
directed  that  the  executors  and  trustees  ''possess,  hold, 
manage  and  take  care"  of  the  residuary  estate  during  a 
period  not  exceeding  such  two  lives.  This,  in  view  of  the 
further  direction  that  they  apply  such  estate  to  the  objects 
and  purposes  mentioned  in  the  will,  which  was  imperative, 
is  not  consistent  with  the  suspension  of  the  absolute  power 
of  alienation  of  the  real  estate,  and  of  the  absolute  owner- 
ship of  the  personal  property  beyond  that  period.  It, 
therefore,  seems  that  the  future  estates  sought  to  be  created 
by  the  testator  were  so  limited  that,  by  the  terms  of  those 
provisions,  they  would  necessarily,  and  beyond  any  contin- 
gency, have  terminated  within  the  period  prescribed  for 
that  purpose  by  the  statute,  and  in  that  respect  they  may 
be  upheld. 

These  views  lead  to  the  conclusion  that  the  provisions 
of  the  will  relating  to  the  Tilden  Trust  and  the  powers  for 
their  execution  given  to  the  executors  and  trustees  were 
valid,  and,  as  the  consequence,  the  main  purpose  of  the 
action  must  fail. 

Since  the  commencement  of  the  action,  and  upon  the 

application  of  the  executors  and  trustees,  a  Tilden  Trust 

has  been  incorporated  in  form  and  manner  satisfactory  to 

them,  and  organized.     They  determined  to  endow  it  with 

the  entire  residuary  estate,   and  made  to  the  institution 

and  transfer  accordingly,  subject  to  provisions 

^  made  in  the  will  by  the  testator  in  behalf  of 

ts  by  him  created,  and  as  there  directed. 

isisted  that  the  act  of  incorporation  is  not  such 

mded  by  the  testator,  in  that  it  was  not  given 

te  capacity  designed  by  him,  and  for  the  further 

'23.  ?  15;  *^.,  773.  S  I- 
V.  Smith,  41  N.  Y.,  328. 
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reason  that  it  designated  the  executors  and  testamentary 
trustees  as  permanent  trustees  of  the  institution.  By  the 
will  lie  requested  them  to  obtain  **an  act  of  incorporation 
of  an  institution  to  be  known  as  the  Tilden  Trust,  with 
capacity  to  establish  and  maintain  a  free  library  and  read- 
ing-room in  the  city  of  New  York,  and  to  promote  such 
scientific  and  educational  objects  as  my  said  executors  and 
trustees  may  more  particularly  designate.  Such  corpora- 
tion shall  have  not  less  than  five  trustees,  with  power  to  fill 
vacancies  in  their  number  ;  and  in  case  said  institution  be 
incorporated  ...  I  hereby  authorize  mfy  said  execu- 
tors and  trustees  to  organize  the  said  corporation,  designate 
the  first  trustees  therof,"  etc.  In  the  preamble  of  the  act 
of  incorporation,  it  is  stated  that  the  **  executors  and  trus- 
tees deem  it  inexpedient  to  designate  any  purposes  of  the 
corporation  .  .  .  other  than  the  establishment  and 
maintenance  of  a  free  library  and  reading-room  in  the  cit\' 
of  New  York  in  accordance  with  the  purpose  and  intention 
of  the  said  testator, ' '  and  such  was  the  capacity  given  by  the 
act  to  the  corporation.  The  first  section  provided  that  the 
three  persons  (naming  them)  who  were  the  executors  and 
trustees,  and  such  other  persons  as  they  shall  associate 
with  themselves,  and  their  successors,  were  created  a  body 
corporate  under  the  name  and  title  of  the  Tilden  Trust ; 
and  by  the  second  section  it  was  provided  that  those  three 
persons  should  be  permanent  trustees  of  such  corporation  ; 
and  that  they  designate  and  appoint  other  trustees,  so  that 
the  number  should  not  be  less  than  five. 

The  testator  seems  to  have  had  in  view  only  one  defi- 
nite purpose  of  the  corporation.  That  he  expressed.  Be- 
yond the  establishment  and  maintenance  of  a  free  librar}* 
and  reading-room,  he  contemplated  that  the  promotion  of 
some  further  scientific  and  educational  object  might  suit- 
ably and  properly  be  added  and  sustained.  He,  therefore, 
provided  that  the  corporate  capacity  be  adapted  to  such 
objects  in  that  respect  as  the  executors  and  trustees  should 
designate. 

This,  however,  would  be  dependent  upon  circum- 
stances to  be  determined  by  them,  and  he  left  it  to  their 
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discretion.  He  evidently  did  not  intend  that  the  corpora- 
tion for  the  purpose  by  him  definitely  appointed  should  be 
frustrated  by  the  failure  of  the  executors  and  trustees  to 
exercise  their  discretion  in  such  a  manner  as  to  give  occa- 
sion to  amplify  the  corporate  capacity  of  the  institution. 
The  question  whether,  after  creation  of  the  corporation  for 
the  free  library  and  reading-room,  the  executors  and  trus- 
tees may,  by  the  designation  of  such  further  objects,  au- 
thorise' the  enlargement  of  its  capacity  accordingly,  does 
not  now  arise  and  is  not  considered. 

We  think  the  incorporation  was  not  invalidated  by  the 
manner  the  capacity  of  the  institution  was  defined  in  the 
act.  No  power  seems  to  have  been  given  by  the  will  for 
designation  and  creation  by  legislative  act  of  three  perma- 
nent trustees  of  the  corporation.  It  may  be  that  the  tes- 
tator intended,  and  he  very  likely  did  expect,  that  the 
executors  and  trustees  of  the  will  should  become  trustees 
of  the  institution,  and  this  may  have  been  accomplished  in 
the  way  he  provided.  But  it  is  seen  that  the  manner  pro- 
vided for  the  selection  of  the  first  trustees  of  the  institution, 
in  the  event  it  should  be  incorporated,  was  such  that  they 
were  to  be  designated  by  his  executors  and  trustees.  The 
provision  made  by  him  for  the  organization  in  that  respect 
of  the  institution  was  not  observed  or  adopted  in  the  act  of 
its  incorporation.  Further  than  this,  the  question  which 
may  arise  upon  that  situation  requires  and  has  here  no 
consideration. 

When  the  plaintiff  commenced  this  action,  it  may  have 
had  support  in  the  invalidity  of  the  ulterior  provision  of 
the  thirty-fifth  article  of  the  will  to  prevent  the  application 
of  any  portion  of  the  estate  to  the  indefinite  objects  and ' 
purposes  there  mentioned.  But  as  the  executors  and 
trustees  afterward  made  a  determination  which  would  pre- 
vent the  application  of  any  part  of  the  fund  to  those  objects 
and  purposes,  no  relief  in  that  respect  is  now  essential ;  and 
the  only  purpose  for  which  further  consideration  need  be 
given  to  that  subject  has  relation  to  the  question  of  costs, 
which,  we  think,  should,  on  behalf  of  the  several  parties, 
be  chargeable  to  the  estate  of  the  testator.     The  judgments 
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of  the  Court  below  should,  therefore,  be  reversed  and  the 
complaint  dismissed,  with  costs  in  that  and  this  Court  to 
all  the  parties,  appellants  and  respondents,  payable  out  of 
the  estate. 

Judgment  affirmed,  with  costs  payable  to  all  parties 
out  of  the  estate. 

FoLLETT»  Ch.  J.,  Haight  and  Parker,  JJ.,- concur 
with  Brown,  J.;  Bradley,  J.,  reads  dissenting  opinion, 
and  Potter  and  Vann,  JJ.,  concur  therewith. 


The  object  of  this  note  is  to  point 
oat  as  briefly  as  possible  how  far 
the  principal  case  is  of  authority 
oatside  of  the  SUte  of  New  York. 
That  the  decision  was  somewhat  of 
a  surprise  to  the  profession,  and 
has  been  regarded  as  of  more  inter- 
est and  importance  than  it  merits, 
would  seem  clear  from  a  careful 
examination  of  the  principles  upon 
which  the  opinion-  of  the  majority 
of  the  Court  proceeded.  Succinctly 
stated,  the  ground  upon  which  the 
rase  was  decided  was  that  the  gift 
to  the  Tilden  Trust,  and  the  gift  to 
^uch  charitable,  educational  and 
:icientific  purposes  as  in  the  judg- 
ment of  the  trustees  and  executors 
would  be  most  wisely  and  substan- 
tially beneficial  to  the  interests  of 
mankind,  constituted,  in  effect,  but 
one  provision;  because,  before  con- 
veying the  residue  to  the  Tilden 
Trust,  the  executors  and  trustees 
would  be  bound  to  compare  the  rela- 
tive merits  or  expediency  of  this 
charity  with  other  general  charit- 
able, educational  and  scientific  pur- 
poses,  and  as  a  bequest  to  general 


interested.  What  concerns  him  is 
not  the  propriety  or  impropriety  of 
the  particular  decision,  but  the  pre- 
cise ground  upon  which  the  bequest 
to  general  charitable  purposes  was 
.held  void,  with  a  view  to  determine 
how  far  the  decision  is  of  persua- 
sive authority  upon  the  validity  of 
a  similar  gift  in  his  own  State. 
Uncertainty  in  the  objects  of  a  char- 
itable gift  has  long  been  regarded 
as  one  of  its  essential  character- 
istics. As  was  well  said  by  Mr. 
Binney  in  his  great  argument  in 
Vidal  V,  Girard's  Executors,  2  How., 
149:  "Uncertainty  is  indispensa- 
ble to  all  charities.  If  any  one  has 
a  right  to  claim  by  law,  it  ceases  to 
be  a  charity."  Thus  a  bequest  to 
trustees  to  be  applied  by  them  **  ac- 
cording to  their  discretion  for  the 
advancement  and  propagation  of 
education  all  over  the  world,**  was 
held  by  the  House  of  Lords  a  valid 
charitable  bequest,  and  not  void  for 
uncertainty:  Wicker  v.  Hume,  7 
H.  L.  C,  124.  So  a  gift  of  residue 
to  found  at  Washington^  under  the 
name  of  the  Smithsonian  Institute, 
an  establishment  for  the  increase 
and  diffusion  of  knowledge  among 
men,  was  sustained  by  Lord  Lang- 
DALB  on  the  ground  that  knowledge 
must  mean  sound  and  useful  knowl- 
edge, and  anything  for  the  benefit, 
advancement  and  propagation  of 
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that  was  for  the  advantage  of  man- 
kind: President  of  the  United  States 
V.  Drummond,  7  H.  L.  C,  140.     So 
a  gift  of  residue  to  be  distributed 
among  the  ** worthy  poor'*  of  a 
certain  city,  Hunt  v.  Fowler  (IlL), 
12  N.  E.  Rep..  331 ;  or  to  a  certain 
town  for  its  **  worthy  and  unfortu- 
nate poor/'  Dascomb  v.  Marston 
(Maine),  3  Atl.  Rep.,  888;  or  to  "aid 
.    indigent  young  men  **  of  a  certain 
town  **  in  fitting  themselves  for  the 
evangelical  ministry,**  Trustees  r. 
Whitney  (Conn.),  8  Atl.  Rep.,  141 ; 
or  to  an  incorporated  parish  for  its 
poor,  although  there  be  no  poor  in 
the  parish  at  the  time  of  the  testa- 
tor*s  death.   Appeal    of  Goodrich 
(Conn.),  18  AtL  Rep.,  49;  or  a  dis- 
cretion to  testator*8  sisters  to  apply 
the  income  from  a  certain  fund  to 
the  relief ' '  of  the  poor  and  unfortu- 
nate whom  we  have  aided  in  past 
years,   and    also  to  others  whom 
their  judgments  may  dictate  strictly 
for  private  charities,  has  been  sus- 
tained: Bullard  v.  Chandler  (Mass.), 
21  N.  E.  Rep.,  951.   Other  instances 
might  be  multiplied  almost  indefi- 
nitely.   Hence,  in  the  case  of  a  will 
making  a  charitable  bequest,  it  may 
be  laid  down,  as  a  general  principle, 
that  it  is  immaterial  how  vague, 
indefinite  and  uncertain  the  objects 
of  the  testator's  bounty  may  be, 
provided  there  is  (i)  a  discretion- 
ary power  vested  in  some  one  over 
its  application    to   those   objects: 
Strong,  J.,  in  Domestic  and  For- 
eign Missionary  Society's  Appeal, 
30  Pa.,  425,  435 ;  Cresson's  Appeal, 
30  Pa.,  450;    Norcross'  Adm*s  v. 
Murphy's    Executors,    14    (N.  J.) 
Atl.  Rep.,  903;  and,  (2),  provided 
there  is  a  clear  intent  to  give  to 
what  are  technically  known   and 
recognized  as  charitable  purposes  as 
distinguished  from  mere  schemes  of 


general  or  indefinite  benevolence. 
Where  the  bequest  is  for  charitable 
purposes  and  also  for  purposes  of 
an  indefinite  nature  not  charitable, 
and  no  apportionment  of  the  be- 
quest is  made  by  the  will,  so  that 
the  whole  might  be  applied  fur 
either  purpose,  the  whole  bequest 
is  void:  Jarman  on  Wills,  5th  ed., 
214. 

*'If  there  be  any  option  in  the 
trustee  to  apply  the  funds  to  pur- 
poses which,  though  liberal  or  be- 
nevolent,  are  not  such  as  in  this 
Court  are  understood  to  be  charita- 
ble, the  trusts  cannot  be  executed 
here:  **  Lord  Langdalb  in  Nash  v- 
Morley,  5  Beav.,  177-183.  See  Har- 
ris V,  DuPasquier,  26  L.  T.  N.  S.. 
689;  Fowler  v,  Gailike,  Russ.  & 
Myl.  I,  232 ;  Jarman *s  Est.,  8  Ch. 

D.  584 ;  Norris  v.  Thompson,  4  C. 

E.  Green,  307,  5  C.  E.  Green,  489 : 
Kendall  v.  Granger,  5  Beav  ,  302  ; 
Ommany  v.  Butcher,  Turn  &  Rus  . 
260 ;  Nixhols  v,  Allen,  130  (Mass.), 
211. 

Now  on  examination  it  will  bw- 
seen  that  the  trust  contained  in  the 
thirty-fifth  article  of  Mr.  Tilden's 
will  fulfil  both  requisites  perfect!}-; 
not  only  are  the  objects  for  which 
the  disbursement  is  to  be  made  dis- 
tinctly charitable  in  the  technical 
sense,  as  distinguished  from  objects 
of  mere  benevolence  or  liberality, 
but  the  power  of  disbursement  and 
selection  is  distinctly  conferred 
upon  the  executors  and  trustees. 
In  England  or  Pennsylvania  there 
would  seem  to  be  no  reason  what- 
ever to  doubt  that  such  a  trust 
would  be  sustained.  Its  terms  are 
almost  identical  with  those  in 
Whicker  v,  Hume,  supra,  sus- 
tained by  the  House  of  Lords. 
Unless,  therefore,  the  decision  in 
the  principal  case  depends  upon 
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principles  peciiliar  to  the  State  of 
New  York,  it  is  at  variaoce  with 
the  whole  tenor  of  authority.  If  it 
docs  depend  upon  priaciples  pecu- 
liar to  that  State,  its  value  can  then 
only  be  determined  by  tracing  the 
principles  governing  the  deci:^ 
ion  to  their  source,  and  ascrtain- 
ing  how  far  they  are  of  general  ap- 
plication. Now,  the  ground  upon 
which  the  decision  is  placed  is  thus 
!$tated  by  Justice  Brown,  in  deliver- 
ing the  opinion  of  the  majority  of 
the  Court: 

**  The  law  is  settled  in  this  State 
that  a  certain  designated  benefi- 
ciary is  essential  to  the  creation  of 
a  valid  trust.*' .  The  remark  of 
Judge  Wright,  in  Levy  v,  Levy, 
33  N.  Y.,  107,  that  if  there  is  a 
single  postulate  of  the  common 
law  established  by  an  unbroken 
line  of  decisions,  it  is  that  a 
trust  without  a  certain  beneficiary 
who  can  claim  its  enforcement 
is  void,  has  been  repeated  and  reit- 
erated l?y  recent  decisions  of  this 
Court:  Prichard  z/.  Thompson,  95 
N.  Y.,  76;  Holland  v,  Alcock,  108 
A/.,  312 ;  14  N.  Y.  State  Rep.,  761 ; 
Read  v,  Williams,  125  N.  Y.,  560; 
35  N.  Y.  SUte  Rep.,  909;  and  the 
objection  is  not  obviated  by  the  ex- 
istence of  a  power  in  the  trustees 
to  select  a  beneficiary,  unless  the 
class  of  persons  in  whose  favor  the 
power  may  be  exercised  has  been 
designated  by  the  testator  with  such 
certainty  that  the  Court  can  ascer- 
tain who  were  the  objects  of  the 
power."  The  equitable  rule  that 
prevailed  in  the  English  Court  of 
Chancery,  known  as  the  cy  pres 
doctrine,  and  which  was  applied  to 
uphold  gifts  for  charitable  purposes 
when  no  beneficiary  was  named,has 
no  place  in  the  jurisprudence  of 
this  State:    Holmes  v.  Mead,  52 


N.  Y.,  332;  Holland  f. Alcock,  supra. 
If  the  Tilden  Trust  is  but  one  ot 
the  beneficiaries  which  the  trustees 
may  select  as  an  object  of  the  tes- 
tator*s  bounty,  then  it  is  clear  and 
conceded  by  the  appellants  that 
the  power  conferred  by  the  will 
upou  the  executors  is  void  for  indefi- 
niteuess  and  uncertainty  in  its  ob- 
jects and  purposes.  The  range  of 
selection  is  unlimited.  It  is  not 
confined  to  charitable  institutions  of 
this  Slate,  or  of  the  United  States, 
but  embraces  the  whole  world. 
Nothing  could  be  more  indefinite 
or  unceitain,  and  broader  and  more 
unlimited  power  could  not  be  con- 
ferred than  to  apply  the  estate  to 
**  such  charitable,  educational  and 
scientific  purposes  as,  in  the  judg- 
ment of  my  executors,  will  render 
said  residue  of  my  property  most 
widely  and  substantially  beneficial 
to  mankind.*' 

The  decision,  it  should  be  ob- 
served, does  not,  as  has  been  some 
time  supposed,  in  any  way  touch 
the  question  of  discretionary  pow- 
ers, the  validity  of  which  was  ex- 
pressly recognized.  The  limitation 
in  the  principal  case,  however, 
could  not  be  so  sustained  because 
the  testator  manifestedly  intended 
that,  while  the  executors  and  trustees 
should  exercise  their  discretion  in 
deciding  what  peculiar  form  of 
charity  would  be  most  beneficial 
to  mankind,  they  should  not,  under 
any  circumstances,  allow  the  propr 
erty  to  pass  to  the  heirs  and  next 
of  kin  by  reason  of  the  non-exer- 
cise of  power.  If,  therefore,  the 
limitation  be  regarded  as  creating 
only  a  power,  the  power  was  in 
trust,  and  as  such  required  the  same 
certainty  as  in  the  case  of  a  trust. 

The  underlying  principle  upon 
which  the  decision  turns  is  well 
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e^pre^sed  in  the  opinion  of  Jndge 
Wright  in  Levy  z^.  Levy,  33  N.  Y., 
107:  **A  trtist  without  a  certain 
beneficiary  who  can  claim  ita  en- 
forcement is  void.*'  In  England 
and  such  of  the  States  as  recog- 
nize the  statute  of  charitable  uses, 
43  Eliz.»  or  the  equitable  prin- 
ciples api^ied  in  chancery  in  re- 
gard to  such  trusts,  the  uncertainty 
in  the  objects  of  a  trust  for  chari- 
table uses  does  not  affect  its 
validity,  provided  a  discretion  be 
lodged  somewhere  over  the  appli- 
cation of  the  fund,  since  in  such 
case  a  Court  of  Chancery  has  juris- 
diction to  see  to  its  enforcement. 
In  New  York  this  jurisdiction  does 
not  exist,  an^i  hence  such  trusts 
are  incapable  of  enforcement  an4 
void.  The  reason  for  this  given 
in  the  principal  case  is,  that 
*  *  the  equitable  rule  that  prevailed 
in  the  English  Court  of  Chancery, 
known  as  the  cy  pres  doctrine, 
and  which  was  applied  to  uphold 
gifts  for  charitable  purposes  where 
no  beneficiary  was  named,  has  no 
place  in  the  jurisprudence  of  this 
SUte:"  Citing  Holmes  v.  Mead, 
52  N.  Y.,  322 ;  Holland  v.  Alcock, 
108  N.  Y.,  312.  But  this  statement 
seems  somewhat  inaccurate.  The 
jiuisdiction  of  the  Court  of  Chan- 
cery over  charities  was  not  derived 
from  the  cy  pres  doctrine.  That 
doctrine  was  derived  from  the  pre- 
rogative jurisdiction,  and  merely 
enabled  the  Court  of  Chancery, 
where  the  testator's  scheme  had 
failed  or  become  impracticable,  to 
frame  an  analogous  scheme  in  ac- 
cord with  his  presumed  intention, 
whereas  the  ordinary  jurisdiction 
over  charities  enabled  the  Court  to 
sustain  bequests  for  charitable  pur- 
poses which  would  have  been  void 
for   uncertainty   in    other    cases. 


Whether  this  latter  jurisdiction 
is  derived  from  the  prerogaiivc 
or  from  the  extraordinary  equita- 
ble jurisdiction  of  the  Coiirt, 
seems  to  be  a  question  upon  which 
there  is  mudh  difference  of  opin- 
ion. The  former  view  would  place 
the  jurisdiction  upon  the  same 
plane  as  in  the  case  of  idiots  and 
lunatics,  and  is  to  be  preferrec' 
on  principle:  Story,  Bq.  Jur.,  i 
1 188  ;  Taney,  C.  J.,  in  Fountain  v, 
Ravenal,  17  How.,  397-398.  The 
latter  yiew  is,  however,  more  gen- 
erally accepted  in  the  United 
States:  Fountain  v,  Ravenal,  17 
How.,  382-398 ;  Witman  v.  Lex.,  17 
Story  &  R.,  90;  Webster  v.  Moms 
(Wis.),  28  N.  W.  Rep.,  363.  See 
Bridges  s'.  Pleasants,  4  Ire.  Eq.,  26; 
Fantiet  v,  LaMrson,  50  Conn.,  501. 
This  dinctinction  may  be  of  im- 
portance, for  although  the  prero> 
gative  jurisdiction  resides  in  the 
people  of  the  SUte»--TAN«y,  C  J. 
in  Fountain  v,  Ravenal,  17  How., 
395 — in  many  States  the  courts  pos- 
sess only  strictly  judicial  powers : 
Webster  v,  Morris,  28  N.  W.  Rep., 
363.  In  others  the  Cypres  Doctrine 
is  not  adopted ;  and  if  the  jurisdic- 
tion over  charities  is  a  branch  of 
that  doctrine,  such  bequests  could 
not  be  sustained :  Witman  v.  Lex, 
i7Scrg.  &R.,  90. 

The  system  of  charitable  uses  as 
recognized  in  England  prior  to 
the  Revolution  has  ceased  to  exist 
in  New  York.  This  follows  from 
the  provisions  of  the  Revised 
Statutes,  Sec.  No.  45,  i.  R.  S.,  727, 
abolishing  all  uses  and  trusts,  ex- 
cept in  certain  specified  cases,  from 
the  repeal  of  statute  of  43  Eliz.,  c. 
4,  in  1788,  at  a  time  when  both  the 
bench  and  bar  were  of  opinion 
that  the  statute  was  the  only  source 
of  the  jurisdiction  of  chancery  in 
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the  case  of  trusts  for  charitable  twes, 
and  from  the  growth  of  a  system 
of   incorporated  .charities,    estab- 
lished   by   a  series  of  acts  of  As- 
sembly, by  virtue  of  which  a  valid 
bequest  to  charity  ca«  only  be  made 
through  the  instrumentality  of  a 
corporate  body,  subject  to  super- 
vision and  visitation  by  the  proper 
authorities.    Such  a  body  is  itself 
a    completely    equipped    scheme 
created     by    the    l^islature,   and 
has  power  for  ever  to  carry  out  its 
purposes    and    to    ascertain    and 
designate  the  individuals  who  are 
to  receive  the  benefit  of  the  charity. 
Whatever  property  it  takes  it  re- 
ceives not,  in  legal  contemplation, 
as  trustees,  but  absolutely,  holding 
both  the  legal  and  equits^le  titles; 
and  no  question  of  indefiniteness, 
or  uncertainty  in  the  beneficiary, 
can  ever  arise  upon  a  conveyance 
to  such  a  body,    it  is  precisely  like 
a  conve>'ance  in  fee  to  a  natural 
person  by  name:    Levy  v,  Levy, 
33  N.  Y.,  97  ;  Bascom  v,  Albertson, 
ZA  N.  Y.,  584. 

*  *Under  this  system  many  doubtful 
and  conflicting  questions  disappear 
in  the  more  simple  inquiry  whether 
the  grantor  or  divisor  of  a  fimd 
designed  for  charity  is  competent 
to  give,  and  whether  the  organized 
body  b  endowed  by  law  with  capa- 
city to  receive  and  to  hold  and  ad- 
minister the  gift:**  Rapaixo.  J.,  in 
Holland  v,  Alcock,  108  N.  Y.,  312. 
**  Thus  the  system  is  harmonious 
and  symmetrical;  but  if  it  is  to  be 
regarded  as  not  intended  to  express 
the  entire  will  of  the  State  on  the 
subject  of  charities,  and  we  are  to 
assume  the  existence  and  validity 
of  charitable  uses,  outside  of  the 
legislative  sanction  through  cor- 
porate charters,  State  legislation 
and  policy,  from  the  origin  of  the 
government,  are  strikingly  incon- 


sistent and  absurd.  We  have  re- 
pealed all  statutes  that  support, 
maintain  and  restrict  indefinite 
uses.  We  have  enacted  none  de- 
fining what,  in  a  legal  sense,  are 
charities.  We  have  a  clear  and 
well-defined  mortmain  policy  re- 
straining and  limiting  gifts  to  cor- 
porate charities^  which  are  ap- 
proved in  their  principle  and  design 
by  the  legislature,  while  indefinite 
and  perpetual  uses,  created  without 
any  sanction  in  respect  to  their  ob- 
ject or  otherwise,  are  freed  from  all 
restraint.  We  have  adopted  a  mort- 
main policy  applicable  to  corpdra- 
tions  only;  one  essentially  useless 
and  nugatory,  if  gifts  to  unincor- 
porated bodies,  without  any  re- 
straint whatever,  were  to  be  toler- 
ated. We  have  restricted  gifts  by 
will  to  charitable  corporations,  in 
certain  cases,  to  one-fourth  of  the 
tebtator*s  estate,  and  declared  in- 
valid any  gift  to  them  by  will,  un- 
less the  will  be  executed  at  least 
two  months  before  the  testator*s 
death ;  but  there  is  no  positive  law 
restricting  devises  or  bequests  to 
charitable  or  indefinite  uses,  or  pro- 
tecting against  improvident  wills, 
where  a  corporation  is  not  the 
donee:'*  Wright,  J.,  in  Levy  v, 
I^vy,  33  N.  Y.,  97. 

Hence  it  seems  clear  that,  inas- 
much as  the  decision  in  the  prin- 
cipal case  depends  upon  principles 
peculiar  to  the  law  of  New  York, 
deduced  from  the  peculiar  pro- 
visions of  its  statute  law,  it  is  not 
of  authority  in  any  State  in  which 
the  statute  of  uses  is  in  force,  or 
in  any  State  in  which  its  prin- 
ciples have  been  recognized  in  the 
administration  of  charitable  be- 
quests, even  though  the  statute  it- 
self be  not  in  force.  Thus  in  Penn- 
sylvania the  principal  case  wotdd 
not  be  of  authority,  since  although 
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the  statute  of  uses  is  not  in  force, 
it  sprinciples  have  been  recognized: 
Vidal  V,  Girard*s  Ex.,  supra. 
Otherwise,  in  Maryland,  since  in 
that  State  it  has  been  expressly 
held  that  the  statute  is  not  in  force, 
and  that  independently  of  the  stat- 
ute, a  Court  of  Chancery ,  cannot 
sustain  and  enforce  a  devise  to 
charitable  uses  which,  if  not  to  a 
chanty,  would  on  general  principles 
be  void  :  Dashiel  v,  Attorney-Gen- 
eral, 5  H.  &  J.,1  392;  Naught  v. 
Getzeudalker,  5  Alt  Rep.,  471. 

On  the  other  hand  in  Connecticut 
it  lias  been  held  that  a  bequest  to 
general  charitable  purposes  is  void, 
although  the  statute  of  uses  has 
been  in  part  recognized  in  that 
State.  Hence,  a  bequest  of  a  fund 
for  such  charitable  purposes  as 
A.  B.  may  deem  proper  is  void. 
*'  Whatever  might  be  held  on  this 
question  by  the  courts  of  Eagiand, 
or  of  those  States  which  have 
adopted  the  English  doctrine  on 
the  subject,  it  is  very  clear  that  un- 
der out  own*decisions,  which  have 
established  a  definite  rule  on  the 
subject  in  this  State,  this  bequest 
cannot  be  held  valid.  It  is  well 
established  with  us  that  a  gifl  to  a 
charitable  use  must  designate  the 
particular  charitable  use  by  making 
the  gift  to  some  charitable  corpora- 
tion whose  charter  provides  for  a 
charitable  use  of  its  funds,  or  to 
some  particular  object  or  purpose 
that  the  law  recognizes  as  charit- 
able. It  is  enough  if  the  object 
be  mentioned,  and  the  law  can  see 
that  it  is  a  charitable  one;  but  it  is 
not  enough  that  the  gift  be  merely 
'  to  charitable  uses,'  or  '  to  be  used 
in  charity,'  so  long  as  no  selection 
is  made  from  the  long  list  of  recog- 
nized charitable  objects.  And  it  is 
not  enough  that  some  person  is 
named  to  whom  is  given  the  power 


of  naming  the  charity.  That  is  the 
testator's  own  matter.  It  is  his  in- 
tent that  is  to  determine  that.  If 
he  chooses  to  leave  the  matter 
wholly  to  the  discretion  of  some 
person  named,  he  can  do  so  by 
making  the  gift  to  him,  leaving 
him  to  use  his  discretion  as  to  the 
disposition  of  it.  In  this  case  the 
donee  takes  absolutely,  and  the  law 
does  not  trouble  itself  as  to  whether 
he  acts  conscientiously  in  the  mat- 
ter. The  testator  has  chosen  to 
leave  the  matter  to  uncertainty, 
and  there  the  law  leaves  it.  The 
charitable  object,  thus  required  to 
be  named,  may  be  a  benefit  to  a 
class  of  persons,  and  therefore  un- 
certain as  to  the  particular  persons 
of  the  class  that  are  to  receive  the 
benefit  This  uncertainty  may 
make  the  bequest  void,  unless 
there  is  a  power  given  to  some  per- 
son or  corporation  to  make  a  selec- 
tion of  the  individuals  :  "White  v. 
Fisk,  22  Conn.,  50  ;  Adye  v.  Smith, 
44  Conn.,  70;  Fairfield  v.  Lawson, 

50  Conn.,  513  ;  Coit  v.  Comstock, 

51  Conn.,  379;  Tappan's  Appeal, 

52  Conn.,  412.  Here  the  power 
given  the  widow  is  not  to  select 
the  particular  beneficiaries  of 
a  class  named,  but  to  select  th'e 
charity  itself:  Bristol  v,  Bristol, 
5  AtL  Rep.,  691,  692.  See  also 
other  decisions :  Bridges  v.  Pleas- 
ants, 4  Ire.  Eq.,  26,  30;  Webster  t^. 
Morris,  28  (Wis.),  N.  W.  Rep., 
363;  Hoffen's  Est,  36  (Wis.),  N. 
W.  Rep. ,  363.  In  States,  therefore, 
in  which  the  statute  of  charitable 
uses  is  thu^  far  in  force,  it  would 
seem  that  the  principles  of  the  decis- 
ion in  Tilden  v.  Green  would  apply 
to  bequests  for  general  "charit- 
able purposes,"  though  not  to  cases 
in  which  the  testator  had  specified 
the  particular  kind  of  charity  to  be 
benefited  :  Howard  v.  Page. 
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CONSTITXmONAI.  I/EGIStATIOK  IN   THE    UNITED    STATES.— ITS  ORIGIN 

AND  Application  to  the  Reu^tive  Powers  of  Congress  and 
OF  State  Legisi^Tures.  By  John  Ordronaux,  LL.D.,  Pro- 
fessor in  the  Law  School  of  Columbia  Cc^ege.  Philadelphia: 
T.  &  J.  W.  Johnson  &  Co.,  1891. 

**The  government  of  forty- four  independent  States, 
dwelling  in  harmonious  relations  under  a  supervisory 
Federal  sovereignty,  would  seem  to  justify  the  treatment  of 
legislation  as  a  department  of  jurisprudence  meriting  more 
textual  consideration  than  it  has  yet  received ."  Such  is 
the  reason  which,  in  his  preface.  Professor  Ordronaux 
assigns  for  the  preparation  of  this  valuable  addition  to  the 
literature  of  American  Constitutional  Law.  The  object  of 
the  work  is  to  present  in  a  concrete  form  the  entire  system 
of  Federal  and  State  legislation,  and  its  scope  includes  an 
exposition  of  '*  those  administrative  powers  which,  in  our 
dual  form  of  representative  government,  are  sovereign 
within  their  several  spheres  of  action.'' 

This  statement  leads  the  reader  to  expect  a  volume  of 
unusual  interest  and  importance,  and  it  may  be  said  with 
confidence  that  all  thoughtful  readers  of  this  work  will  find 
their  expectations  to  a  great  extent  realized,  although 
there  will  be  a  certain  admixture  of  disappointment  Por- 
tions of  the  subject  are  treated  with  marked  ability,  and 
there  is  in  the  author^s  style  that  dignified  tone  and  that 
pleasing,  partially-subdued  eloquence  which  seems  to  come 
like  an  inspiration  to  our  best  writers  on  constitutional  law. 
Whether  it  is  that,  as  just  suggested,  the  subject  is  itself 
inspiring,  or  whether  it  is  that  the  paramount  importance 
of  the  subject  attracts  the  attention  of  men  of  the  first  rank, 
it  is,  nevertheless,  a  fact  that  the  nationalist  expounders 
of  the  Constitution  of  the  United  States,  both  on  the 
bench  and  at  the  bar,  express  themselves  with  an  impres- 
siveness  quite  unknown  in  other  departments  of  legal 
literature.     By  their  tempered  enthusiasm  they  stimulate 
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the  patriotism  of  the  reader,  and  by  the  earnestness  of  their 
arguments  they  carry  conviction  to  his  mind.  Modem 
writers  exhibit  this  characteristic  as  well  as  those  who, 
like  Hamilton  and  Marshall,  were  busied  in  rearing  the 
structure  which  is  now  complete.  Every  reader  of  Judge 
Hare's  great  work  on  Constitutional  Law  will  recognize 
the  truth  of  this  remark,  and  it  is  most  gratifying  to  find 
that  Professor  Ordronaux's  book  is  not  lacking  in  this 
respect. 

The  development  of  the  author's  subject  may  be 
traced  by  means  of  his  chapter-titles,  a  list  of  which  is, 
indeed,  the  only  table  of  contents  with  which  the  book  is 
provided.  The  first  two  hundred  pages  are  occupied  with 
an  exposition  of  the  fundamental  principles  and  historical 
facts  which  lie  at  the  basis  of  English  and  American  con- 
stitutional law.  The  opening  chapter  is  entitled,  "  Sources 
of  Representative  Government  in  the  United  States."  It 
contains  little  that  is  new  or  original,  but  it  is  a  thoughtful 
and  well-written  chapter,  and  does  full  justice  to  its  subject. 
The  author  finds  in  the  Revolution  of  1688  the  completion 
of  "the  edifice  of  free  government,"  and  he  traces  thence 
the  inspiration  of  the  American  colonists  and  the  initial 
links  in  that  chain  of  events  which  '*  wrought  out,  as  a 
stupendous  conclusion,  a  union  of  sovereign  States  based 
upon  a  Constitution  ratified  by  the  entire  people."  The 
foundations  of  all  governments  are  shown  to  rest  either 
upon  the  traditions  of  dogma  or  upon  the  doctrine  of  con- 
ventioHy  and  it  is  the  convention,  or  primary  assembly  of 
the  people — the  first  expression  of  their  organized  sover- 
eignty— which  is,  in  our  American  nation,  the  supreme 
law-making  bodyl  *'In  such  a  nation,"  says  Professor 
Ordronaux  (p.  14),  *'the  status  of  political  subject,  or  his 
classification  in  any  form,  is  unknown  because  inapplicable, 
and  the  word  citizen  takes  its  place,  with  all  the  powers, 
privileges  and  immunities  which  the  law  of  the  land 
accords  to  such  a  person."  All  legislative  power  in  the 
United  States  is,  accordingly,  said  to  exist  in  two  forms, 
(i)  as  political  or  sovereign  power,  the  nation  as  a  whole 
embodying  the  political  sovereignty,  supreme  and  unlimited. 
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(2)  As  civil  GC  delegated  power,  the  legislature  representing 
the  legal  sovereignty  as  bounded  by  constitutional  limita- 
tions. Hence,  political  legislation  belongs  exclusively  to 
the  people  as  a  nation,  while  civil  legislation  belongs  to 
the  legislature  proper  and,  indirectly,  to  the  judiciar>'  in 
the  exercise  of  their  supervisory  power.  The  second  chap- 
ter is  an"  interesting  essay  on  **  The  Organization  and  De- 
velopment of  Representative  Government  in  the  United 
States."  The  author  gives  the  sanction  of  his  name  to. 
the  view  that  the  federative  union  of  Hartford,  Wethersfield 
and  Windsor  furnishes  us  with  the  first  example  of  an 
American  constitution  of  government  based  upon  the 
sovereignty  of  the  people.  It  need  hardly  be  said  that  the 
historical  basis  of  this  view  may  be  considered  as  open  to 
question,  and  we  understand  that  a  different  position  will 
be  assumed  by  an  eminent  authority  in  a  work  soon  to  be 
published. 

Professor  Ordronaux  passes  in  review  the  Mayflower 
compact,  the  Plymouth  Declaration  of  1635  ("  the  first  ex- 
ercise of  the  principle  of  Home  Rule  on  this  continent"), 
and  the  events  which  culminated  in  the  Articles  of  Con- 
federation, *'the  office  of  which,"  says  Mr.  Curtis,  **was 
to  demonstrate  to  the  American  people  the  practicability  of 
a  more  perfect  Union."  The  author  then  examines  the 
principles  of  representative  government,  and  investigates 
the  claim  of  tndependent  sovereignty  made  on  behalf  of 
the  States.  His  conclusion  will  not  remain  in  doubt  when 
the  following  passage  is  perused :  '  *  We  have  now  sufficiently 
examined  this  question  of  independent  sovereignty  as  for- 
merly claimed  for  the  States.  We  have  seen  that  it  never 
had  any  juristic  existence,  and,  moreover,  was  never  claimed 
by  them  in  the  international  sense,  the  only  true  test  of 
political  independence;  and  if  this  is  once  established  in 

lal  States,  how  much  less 
on  be  when  sought  to  be 
States  admitted  since  the 
Whence  did  such  States, 
isiana,  or  Arkansas,  or  any 
lit  of  the   territory  of   the 
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Nation,  and  whose  very  soil  was  purchased  by  the  money 
of  the  people  of  the  United  States,  obtain  their  original 
sovereignty?  Strange  as  it  may  seem  now,  it  required 
something  more  than  the  arguments  of  the  Senate  Cham- 
ber, or  the  decisions  of  Federal  Courts,  to  lay  this  doctrine 
at  rest  The  arbitrament  of  civil  war  and  the  pitiless  logic 
of  the  battle-field,  ultima  ratio  regtim^  were  finally  invoked 
in  its  behalf  ere  this  dogma  was  surrendered.  It  perished 
amid  the  clash  of  arms  and  the  bitter  throes  of  fratricidal 
strife,  a  stupendous  monument,  of  political  folly  and  un- 
reasoning ambition. ' ' 

In  Chapter  III,  on  **The  State  as  a  Qualified  Sover- 
eignty within  the  Union,"  the  nature  and  origin  of  the 
State  is  discussed  from  the  point  of  view  of  modem  politi- 
cal philosophy,  and  space  is  given  to  a  tabulated  statement 
of  Bluntschli*s  distinctions  between  the  ancient  and  the 
modem  state.  The  author  then  summarizes,  in  the  light 
of  judicial  decisions,  the  nature  of  the  States  within  our 
Union,  their  formation  and  relation  to  one  another. 
Chapter  IV — **  Constitutional  Guarantees  as  Elements  of 
Civil  Liberty  and  Federal  Unity'* — completes  what  is 
really  a  200-page  introduction  to  the  subject  of  the  book  as 
indicated  in  title  and  preface.  This  fourth  chapter  com- 
prises a  review  of  Magna  Charta,  The  Petition  of  Right, 
The  Habeas  Corpus  Acts  and  of  the  leading  cases  in 
English  constitutional  law,  classified  under  i'  The  Powers 
of  the  Crown,"  **The  Powers  of  Parliament,"  and  ''  The 
Powers  of  the  Judiciary." 

**We  are  now  prepared  to  enter,"  says  Professor 
Ordronaux  (p.  202),  **  upon  an  examination  of  the  consti- 
tutional jurisprudence  of  the  United  States  so  far,  and  so 
far  only,  as  it  affects  the  functions  of  legislation."  Then 
follows  an  orderly  enumeration  of  the  restraints  upon  the 
National  Government  and  upon  the  States,  contained  in  the 
original  Constitution  and  in  the  Amendments,  with  an 
outline  statement  of  the  judicial  interpretation  of  these 
restrictive  provisions.  In  this  chapter  and  in  the  ninth, 
which  is  a  survey  of  the  powers  of  Congress  under  the 
title,  "Congressional  Legislation,"  there  is  presented  to 
the  reader  a  summary  of  our  constitutional  law. 
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But  in  setting  out  to  write  such  a  summary,  Professor 
Ordronaux  has  undertaken  a  (to  use  a  favorite  word  of  his) 
"stupendous"  task.  To  write  a  sketch  of  our  constitu- 
tional law  requires  the  learning  of  a  Cooley,  and  Professor 
Ordronaux  would  doubtless  be  the  first  to  acknowledge 
that,  as  yet,  the  advantage,  in  this  respect,  is  with  the  older 
man.  Indeed,  it  may  be  said  that  the  learning  or  ability 
of  the  author,  as  exhibited  in  his  preliminary  exposition, 
appears  more  considerable  than  it  does  when  judged  by  the 
contents  of  the  fifth  chapter  and  of  the  ninth.  In  the  first 
place,  it  is  to  be  regretted  that  the  author  has  treated  of  the 
restraints  and  checks  upon  Congress  before  discussing  the 
positive  power  of  Congress  as  outlined  in  the  ninth  chapter. 
As  the  chapters  st^ind,  the  natural  development  of  the  sub- 
ject is  reversed.  Then,  too,  the  author  has  altogether 
omitted  to  enlarge  upon  that  which  has  grown  to  be  an 
integral  part  of  the  modem  constitutional  law — the  positive 
power  of  the  States  to  legislate.  A  conception  of  constitu-  * 
tional  law  which  gives  prominence  only  to  the  restraints 
upon  the  States  is  an  imperfect  conception.  We  expect  a 
modem  writer  to  recognize  the  fact  that  the  Supreme  Court 
has  not  rested  content  with  enunciating  the  principle  that 
the  States  are  the  residuary  legatees  of  legislative  power. 
The  Court,  in  many  important  decisions,  has  established 
what  the  States  can  do  as  well  as  what  they  cannot.  There 
should,  in  short,  be  a  chapter  on  *'  State  Legislation,"  and 
this,  together  with  the  ninth  chapter,  should  precede  the 
fifth. 

Again,  it  should  seem  that  the  author  is  not  as  familiar 
as  we  have  a  right  to  expect  him  to  be  with  the  decisions 
of  the  Supreme  Court,  or,  at  least,  that  he  does  not  know 
their  relation  to  one  another.  His  treatment  of  many  of 
the  most  important  questions  may  be  said  fairly  to  be  inad- 
equate. One  illustration  may  be  found  in  the  discussion 
of  interstate  commerce,  on  page  462,  et  seq.  We  note  the 
following  passage:  **The  right  of  interstate  traffic  must, 
of  necessity,  include  the  right  of  bringing  goods  into  a 
State.  *If  this  power,'  says  C.  J.  Marshall,  in  Brown 
V.  Maryland,   '  reaches  the  interior  of  a  State,  and   may 
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then  be  exercised,  it  must  be  capable  of  authorizing  the 
sale  of  these  articles  which  it  introduces.  Commerce  is 
intercourse  ;  one  of  its  most  ordinary  ingredients  is  traffic. 
Congress  has  a  right  not  only  to  authorize  importation,  but 
to  authorize  the  importer  to  sell.  It  may  be  proper  to  add, 
that  we  suppose  the  principles  laid  down  in  this  case  apply 
equally  to  importations  from  a  sister  State.!  So  long, 
then,  as  the  articles  imported  (from  whatever  source  they 
may  come,  whether  from  abroad  or  from  sister  States) 
remain  in  the  original  form  in  which  they  were  brought 
into  the  State,  they  are  subject  to  the  power  exclusively 
vested  in  Congress,  and  are  not  within  the  jurisdiction  of 
the  police  power  of  the  State,  unless  placed  there  by  Con- 
gressional action  "  (page  468). 

But,  surely.  Professor  Ordronaux  knows  that  Brown  v. 
Maryland  involved  a  question  only  of  importation  from 
abroad,  and  that  subsequently,  in  Woodruff"  v.  Parham 
•  (8  Wall.,  123),  the  Court  decided  in  opposition  to  the  dictum 
in  Brown  v,  Maryland,  that  the  term  '* imports"  does  not 
apply  to  commodities  brought  from  sister  States.  In  fact, 
this  decision  is  referred  to  in  another  connection  (page  317), 
so  that  the  omission  to  mention  it  here  must  be  regarded 
as  an  oversight.  But  the  omission  is  unfortunate,  as  the 
reader  is  liable  to  be  misled  as  to  the  true  foundation  of  an 
important  doctrine.  It  is  unfortunate,  too,  that  the  author 
has  failed  to  trace  the  waxing  and  the  waning  of  the  theory 
that  the  validity  or  invalidity  of  a  tax  in  relation  to  inter- 
state commerce  depends  upon  the  absence  or  presence  of 
the  element  of  discrimination. 

Again,  it  is  a  matter  of  surprise  that  the  author  should, 
under  the  heading  *' Concurrent  Powers  with  the  States," 
mention  the  power  *' to  establish  a  uniform  rule  of  natural- 
ization." This,  of  course,  is  riot  a  concurrent  power,  but 
one  which  Congress  alone  can  exercise.  The  thought 
which  the  author  seems  to  have  in  his  mind  is  that,  in 
spite  of  the  XlVth  and  X Vth  Amendments,  the*  States  still 
retain  the  right  of  prescribing  conditions  and  annexing 
limitations  to  the  exercise  of  the  elective  franchise  by  their 
citizens  (page  524).     But  the  form  of  statement  is  mislead- 
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ing,  and  the  Substance  of  it  could  be  better  treated  as  a 
positive  power  of  the  State  on  the  lines  suggested  above. 

A  criticism  of  the  form  of  a  book  is  generally  unsatis- 
factory, so  diverse  are  opinions  in  regard  to  the  value  of 
*' externals.**     But  we  feel  that  this  notice  would  be  in- 
complete if  it  failed  to  call  attention  to  the  curious  mode 
adopted  by  the  author  of  indicating  divisions  of  the  sub- 
ject.    For   example,    in  the  chapter  on   **  Constitutional 
Jurisprudence,"  a  subdivision  is  headed  with  the  words 
* 'Additional   Restraints  upon  the   National  Government 
Contained    in    the    Amendments    to    the    Constitution/' 
printed  in  type  larger  than  the  chapter-heading.     Follow- 
ing this  come  paragraphs  headed  in  type  of  the  same  size, 
as  follows:  "Religious  Freedom,  Freedom  of  Speech,  The 
Right  to  Assemble  Peaceably  and  to  Petition,  Telegraphic 
Communications  ( !),  Capital  or  Infamous  Crimes,  Laud  and 
Naval  Forces,  Twice  put  in  Jeopardy  (a  subject  which  is 
treated  in  eighteen  lines),  Not  Compelled  to  be  a  Witness  • 
Against  Oneself,  nor  Deprived  of  Life,  Liberty  or  Prop- 
erty without  Due  Process  of  Law,  Private  Property  not  to 
be  Taken  for  Public  Use  without  Just  Compensation.*' 
This  list  of  headings  will  be  seen  to  be  composed  partly  of 
extracts  from  the  language  of  some  of  the  Amendments, 
partly  of  catch-words  referring  to  Amendments,  and  partly 
(as  in  the  case  of  *' Telegraphic  Communications'*   and 
*'  Land  and  Naval  Forces'*)  of  titles  which,  at  first  sight; 
have  nothing  to  do  with  Amendments.     A  closer  exami- 
nation shows  that  the  author  is  discussing  the  relation 
of  the  rVth  Amendment  to  telegraphic  communications, 
and  that    the    exceptions    in  the  Amendment  of   cases 
arising  in   the  land  and  naval  forces  is  made  the  occa- 
sion of  stating  (still,    it  will  be  remembered,   under  the 
head  of   restraints   on  Congress)    that  Congress  is    not 
restrained  from  punishing  offences  in  those  branches  of 
the    public    service    without    indictment.       The    Vlth, 
Vllth,     Vlllth,     IXth     and      Xth     Amendments     are 
referred  to  without  separate  headings,  and  then  (in  the 
same  type  as  those  above  noticed)  comes  the  title  **  Re- 
straints upon  the  States."     Under  this  head  the  subdivis- 
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ioas  are  printed  in  italics  until  (under  the  caption  ^^  Laws 
Impairing  the  Obligation  of  Contract '*^)  we  find  a  sub- 
division of  a  subdivision  set  forth  in  large  type  again  as 
follows:  *' State  Insolvent  Laws  in  their  Relation  to  the 
Obligation  of  Contracts.''  Then  follows  this  extraordi- 
nary heading,  **  Third,  As  to  Interstate  Commerce."  As 
there  has  been  no  '*  First "  and  no  **  Second,"  the  reader 
is  at  a  loss  to  know  the  significance  of  this  caption.  The 
author,  in  preparing  his  work,  was  doubtless  so  absorbed  in 
his  subject  that  he  overlooked  these  matters  of  arrange- 
ment But  they  are  not  trifles,  but  matters  of  importance, 
and  a  book  which  disregards  them  runs  the  risk  of  being 
called  ''slovenly."  Thus,  the  seventh  chapter  is  entitled 
"Judicial  Legislation,  including  Impeachment,"  but  it  is 
silent  on  the  subject  of  impeachment,  which  is,  however^ 
treated  of  in  the  eighth  chapter  under  the  special  title 
"Impeachment." 

One  of  the  most  interesting  and  instructive  parts  of  the 
book  is  the  sixth  chapter,  on  "The  Legislature  in  its  Rela- 
tions to  Administrative  Law."  The  historical  differentia- 
tion of  the  legislative,  executive  and  judicial  branches  of 
government  is  traced,  and  the  necessary  supremacy  of  the 
first  is  demonstrated — subject,  of  course,  in  the  United 
States,  to  the  limitations  imposed  by  the  Constitution. 
This  is  followed  by  an  interesting  exposition  of  the  re- 
spective powers  and  duties  of  the  executive  and  legislative 
departments  of  the  several  States.  The  chapter  will  be  found 
especially  useful  by  those  for  whom  in  particular  the  book 
is  written — for  those  wlTo  desire  (in  the  words  of  the  pref- 
ace) "to  practice  or  interpret  the  canons  of  representative 
government  in  the  United  States."  The  same  remark  ap- 
plies to  the  closing  chapter  on  "The  Mechanics  of  Legis- 
lation." It  is  far  from  our  purpose  to  underestimate  the 
value  of  the  work  to  such  men  or  to  readers  at  large.  It 
is  thoughtful,  well  written  and  of  unusual  interest  Even 
if  more  competent  critics  should  give  real  value  to  the  com- 
ments contained  in  this  notice  by  agreeing  to  the  justice 
of  them,  the  defects  of  the  work  can  be  remedied  in 
that  second  edition  which  the  profession  will  doubtless 
demand. 
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THE  INTERSTATE  COMMERCE  COMMISSION  V.  THE  LEHIGH 
VALLEY  RAILROAD  COMPANY. 

Thb  decision  of  the  United  States  Circuit  Court  for  the  Eastern  Dis- 
trict of  Pennsylvania,  in  the  case  of  the  Interstate  Commerce  Commission 
V.  the  Lehigh  Valley  Railroad  Company,  marks  another  stage  in  the  de- 
velopment of  a  controversy  which  is  being  watched  with  very  great  in- 
terest by  business  and  railroad  men  throughout  the  country.  It  is  true 
this  last  decision  does  not  deal  with  any  of  the  grave  constitutional  ques- 
tions which  are  involved  in  the  case,  and  that  the  precise  point  decided 
is  not  a  new  one,  having  been  similarly  held  by 'Judge  Jackson  in  the 
Kentucky  Circuit ;'  but,  as  that  point  is  one  of  great  importance  in  the 
practical  enforcement  of  the  Act  to  Regulate  Commerce,  a  new  decision 
upoo  it  at  this  time,  and  in  a  case  of  such  importance,  cannot  fail  to  draw 
general  attention  to  certain  peculiar  features  of  the  act 

This  controversy  originated  in  a  complaint  to  the  Interstate- Com- 
merce Commission  by  Coxe  Brothers  &  Company,  that  the  railroad  com- 
pany was  charging  unreasonable  rates  for  the  interstate  transportation  of 
anthracite  coal.  The  Commission  heard  the  evidence,  and,  after  holding 
the  matter  under  advisement  for  over  two  years,  came  to  the  conclusion 
that  the  rates  in  question  were  unreasonable,  and  issued  an  order  forbid- 
ding the  railroad  company  from  making  any  charges  in  excess  of  certain 
maximum  rates.  The  railroad  company  not  having  complied  with  this 
order,  Coxe  Brothers  &  Company  petitioned  the  Commission  to  take 
some  steps  to  secure  obedience  to  their  order,  and  thereupon  the  Commis- 
sion, proceeding  under  the  sixteenth  section  of  the  Act  as  amended,  ap- 
plied by  petition  to  the  Circuit  Court,  sitting  in  equity,  praying  for  a  writ 
of  injunction,  or  other  proper  process,  to  restrain  the  railroad  company 
from  further  violation  of  the  order.  To  this  petition  the  railroad  com- 
pany filed  an  answer,  which  (beside  other  defences  of  a  legal  character, 
which  it  was  not  necessary  to  decide  at  this  stage)  denied  that  .the  rates 
were  unreasonable,  and  averred  that  all  the  findings  of  fact  by  the  Com- 
mission were  erroneous,  and  were  not  in  accordance  with  the  evidence. 

Counsel  for.  the  Commission,  Simon  Sterne,  Esq.,  of  New  York, 
did  not  file  a  replication,  but  put  the  case  down  for  hearing  on  petition 
and  answer,  taking  the  ground  that  the  only  questions  open  for  discussion 
)Rrere  questions  of  law,  such  as  the  jurisdiction  of  the  Commission,  its 
authority  to  make  such  an  order,  and  the  constitutionality  of  the  law. 
He  laid  stress  upon  the  fact  that  this  was  no  longer  a  controversy  be- 
tween Coxe  Brothers  &  Company  and  the  railroad  company,  but  between 
the  railroad  company  and  the  Commission,  in  which  the  latter  was  seek- 
ing to  enforce  its  order,  and  argued  that  upon  all  matters  of  fact  which 
had  arisen  in  the  former  proceeding,  the  findings  of  the  Commission  were 
conclusive,  and  such  matters  of  fact  were  not  now  open  for  discussion. 

>  Kentucky,  etc,  Bridsre  Co.  v.  LouisTiUe.  etc.,  R.  R.  Co.,  37  Fed.  Rep.,  567. 
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Tlje  Court,  however,  Acheson,  J.,  writing  the  opinion,  having  pofnted 
out  that'  the  Act  made  no  distinction  between  cases  in  which  the  petition 
was  filed  by  the  party  interested  and  those  in  which  it  was  filed  by  the 
Commission,  refused  to  acquiesce  in  the  above  view,  and  directed  the 
Commission  to  file  a  replication,  holding  that  it  was  plainly  the  intention 
of  the  Act  that  the  findings  of  the  Commission  should  be  prima  facie 
evidence  only,  and  that  the  language  of  the  sixteenth  section  showed 
clearly  that  it  was  the  duty  of  the  Court  to  form  an  independent  judg- 
ment, which  it  could  only  do  after  hearing  all  the  evidence,  including, 
besides  that  contained  in  the  report  of  the  Commission,  any  additional 
evidence  tliat  might  be  produced  by  either  party.  An  analysis  of  this 
section  shows  that  there  can  be  no  doubt  as  to  the  correctness  of  this 
view.  The  Court,  upon  a  petition  alleging  the  violation  of  a  "lawful  or- 
der,*' is  to  proceed  to  "hear  and  determine  the  matter,"  **as  a  court  of 
equity,*'  "  in  such  manner  as  to  do  justice  in  the  premises,"  and  to  this 
end  it  may  prosecute,  in  such  mode  and  by  such  persons  as  it  may  ap- 
point, all  needful  "inquiries**  to  enable  it  to  "  form  a  just  judgment*'  in 
the  matter  of  the  petition ;  and  finally,  "  on  such  hearing,  the  findings  of 
fact  in  the  report  of  said  Commission  shall  be  prima  facte  evidence  of 
the  matters  therein  stated." 

If  this  be  the  state  of  the  law,  one  may  perhaps  be  permitted  to  ask 
of  what  practical  utility  is  the  Commission  ?  Judge  Jackson  says :  "  In 
respect  to  interstate  commerce  mattet«  covered  by  the  law,  the  Commis- 
sion may  be  regarded  as  the  general  referee  of  each  and  every  Circuit 
Court  of  the  United  States  upon  which  the  jurisdiction  is  conferred  of 
enforcing  the  rights,  duties  and  obligations  imposed  under  the  Act." 
But  this  can  only  be  so  to  a  very  qualified  extdnt,  for  the  same  learned 
Judge  refused  to  give  to  the  findings  of  the  Commission  the  effect  of  those 
of  a  referee,  for  he  sent  the  whole  case  to  another  referee,  who  came  to 
an  opposite  conclusion,  which  the  Court  confirmed.  Had  the  complain- 
ant in  that  case  been  able  to  proceed  in  the  Circuit  Court  in  the  first  in- 
stance, it  would  have  been  saved  the  expense  of  the  investigation  before 
the  Commission  (in  which  each  party  pays  his  own  costs),  which  was  of 
really  no  advantage  to  it.  Indeed,  under  the  present  state  of  the  law,  an 
investigation  by  the  Commission  is  a^  mockery  and  a  sham,  and  fails  to 
serve  any  useful  purpose.  Under  the  present  method,  in  order  to  obtain 
redress,  a  complainant  must  prove  his  case  successively  in  two  separate 
tribunals,  and  if  he  loses  in  either,  relief  is  denied  him.*  And  even  if  he 
wins  before  the  Commission,  he  has  gained  a  very  slight  advantage ;  for 
although  a  favorable  report  will  be  prima  facie  evidence  for  hiui  in  the 
Circuit  Court,  yet,  owing  to  several  circumstances,  this  does  not  amount 
to  much.  The  respondent  is  not  compelled  to  show  his  hand  before  the 
Commission,  and  may  keep  back  testimony  which,  when  produced  for 
the  first  time  in  the  Court,  may  rebut  the  prima  facie  effect  of  the  report, 
and  throw  the  burden  again  upon  the  complainant.  Then,  the  length 
of  time  which  is  likely  to  elapse  (in  the  Coxe  case  nearly  three  years)  be- 
tween the  hearing  before  the  Commission  and  that  in  the  Court,  is  of 
itself  sufficient  to  discredit  a  report,  especially  upon  such  a  subject  as  the 
reasonableness  of  rates.    Nor  can  a  judge  who,  by  the  law,  is  expressly 
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required  to  form  an  independent  judgment,  be  expected  to  ^ve  very 
great  weight  to  the  conclusions  which  other  men  have  arrived  at  from 
an  investigation  of  the  same  questions  into  which  it  is  his  duty  to  in- 
quire, especially  if  he  has  no  particular  reason  to  believe  that  those  men 
had  any  better  opportunities  for  eliciting  the  truth,  or  were  any  better 
fitted  for  forming  an  opinion. 

The  above  views,  if  correct,  would  seem  to  lead  to  the  conclusion 
that  either  the  findings  of  fact  of  the  Commission  should  be  given  the 
efficacy  of  a  judgment,  or  the  investigation  by  the  Commission  should 
be  abolbhed,  and  an  original  proceeding  before  the  Circuit  Court,  or 
some  special  court,  substituted.  The  first  proposition  involves  several 
grave  constitutional  questions  which  were  discussed,  but  not  decided,  in 
both  the  above  cases,  and  into  a  consideration  of  which  it  is  not  here 
intended  to  enter  at  length,  but  which  may  be  briefly  outlined. 

It  is  perfectly  well  settled  that  functions,  powers  or  duties  which  are 
properly  embraced  within  what  is  called  by  the  Constitution  **  the  Judi- 
cial power  of  the  United  States,'*  can  only  be  exercised  by  the  courts  of 
the  United  States,  the  judges  of  which,  according  to  the  Constitution,  are 
to  hold  office  during  good  behavior.  It  is  quite  evident  that  the  Com- 
mission is  not  a  court  of  the  United  States,  for  its  members  hold  office 
only  during  stated  periods,  and  there  is  no  requirement,  either  of  law  or 
usage,  that  they  shall  be  learned  in  the  law.  Judicial  functions,  there- 
fore, cannot  be  bestowed  upon  the  Commission.  To  invest  the  Commis- 
sion with  power  to  pass  finally  upon  the  reasonableness  of  rates,  etc, 
would  undoubtedly  be  clothing  it  with  judicial  functions ;  for,  says  the 
Supreme  Court  in  Chicago,  etc,  R.  R.  Co.  v.  Minnesota,'  **the  question 
of  the  reasonableness  of  a  rate  of  charge  for  transp6rtation  by  a  railroad 
company,  involving,  as  it  does,  the  element  of  reasonableness  both  as  re- 
gards the  company  and  as  regards  the  public,  is  eminently  a  question  for 
judicial  investigation,  requiring  due  process  of  law  for  its  determination. 
If  the  company  is  deprived  of  the  power  of  charging  reasonable  rates  for 
the  use  of  its  property,  and  such  deprivation  takes  place  in  the  absence 
of  an  investigation  by  judicial  machinery,  it  is  deprived  of  the  lawful  use 
of  its  property,  and  thus  in  substance  and  effect  of  the  property  itself, 
without  due  process  of  law,  and  in  violation  of  the  Constitution  of  the 
United  States."  And  the  Court  accordingly  held  in  that  case,  that  the 
statute  of  Minnesota,  which  authorized  a  commission  to  fix  rates  and  for- 
bade any  judicial  investigation  into-  the  reasonableness  of  the  rates  so 
fixed,  was  void ;  and  that  decision  governs  the  present  question,  because 
the  constitutional  provision  in  regard  to  due  process  of  law  applies  to  the 
United  States  as  well  as  to  the  States. 

It  is  quite  evident,  therefore,  that  the  constitution  of  the  Commission 
would  have  to  be  changed  to  correspond  to  that  of  a  court  before  it  could 
be  invested  with  the  power  of  passing  finally  upon  such  questions.  To 
this  it  may  be  said  that  it  would  be  better  to  abolish  the  Commission  and 
provide  for  a  similar  proceeding  in  the  Circuit  Court  Though  it  may  be 
uiged,  in  support  of  this  view,  that  the  judges  of  the  Circuit  Courts,  where 

»l34tr.S.,4i8. 
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they  have  been  called  upon  to  construe  the  Interstate  Commerce  Act,  or 
to  decide  questions  of  fact  arising  thereunder,  have  shown  a  grasp  of  the 
subject  and  an  appreciation  of  the  problems  equal,  if  not  superior,  to  that 
exhibited  by  the  Commission — ^which  was  what  might  be  expected  from 
men  whose  whole  training  has  been  «uch  as  to  fit  them  for  the  solution  of 
difficult  questions — yet  there  are  compensating  disadvantages.  The  evi- 
dent reason  for  the  establishment  of  a  permanent  Commission,  with 
jurisdiction  over  the  whole  sutgect  of  interstate  commerce,  was  the  hope 
that  by  that  means  consistency  and  uniformity- of  policy  would  result, 
which  it  was  thought  could  not  be  attained  in  any  other  way.  True,  the 
attainment  of  this  object  has  been  to  a  very  great  extent  prevented  by 
the  frequent  changes  in  the  personnel  of  the  Commission,  and  will  be 
entirely  frustrated  if  the  present  method  of  trying  the  cases  de  novo  in 
the  Circuit  Courts  is  to  continue ;  but  both  these  obstacles  may  be  in  time 
removed.  But  to  transfer  this  jurisdiction  to  the  Circuit  Courts  would 
make  uniformity  almost  impossible.  Just  as  the  Circuit  Courts  now 
frequently  come  to  conclusions  quite  different  from  those  reached  by  the 
Cominission,  after  an  investigation  of  the  very  same  facts,  so  the  various 
Circuit  Courts  would  be  likely  to  differ  from  e*ch  other ;  for,  in  deciding 
matters  of  fact,  precedent  counts  for  little,  and  on  questions  depending 
almost  entirely  on  judgment,  courts  are  always  apt  to  differ.  Nor,  for 
the  same  reason,  would  an  appeal  to  a  higher  tribunal,  apart  from  the 
difficulty  which  would  attend  such  a  proceeding  in  matters  of  this  kind, 
be  of  much  avail  in  securing  uniformity. 

It  would  seem,  therefore,  that  the  efficient  administration  of  the  Act 
to  Regulate  Commerce  requires  the  establishment  of  one  Court,  whose 
members  shall  be  learned  in  the  law  and  hold  their  offices  during  good 
behavior,  and  which  shall  have  power  to  hear  and  determine  all  matters 
of  fact  arising  under  that  Act  It  would  not  be  necessary,  or,  perhaps, 
.wise,  to  give  such  a  Court  the  power  to  enforce  its  own  decrees.  All  that 
is  needed  is  one  tribunal,  in  which  the  evidence  shall  be  produced  once 
and  for  all,  and  which  shall  have  authority  to  pass  finally  upon  matters 
of  fact,  and  possibly  also  upon  mixed  matters  of  fact  and  law.  To  this 
end  the  findings  of  the  Couit  might  be  given  the  effect  of  a  verdict  of  a 
jury,  or  of  a  judgment  of  a  Comrt  of  a  sister  State,  which  could  be 
enforced  in  the  regular  judicial  tribunals,  to  whose  decision  it  would,  per- 
haps, be  wiser  to  leave  pure  questions  of  law,  such  as  the  construction  of 
the  Act,  the  jurisdiction  and  authority  of  the  special  tribunal,  etc.  To 
give  ^uch  a  Court  authority  to  enforce  its  own  decrees  would  be  open 
to  the  great  objection  of  placing  enormous  power  in  the  hands  of  a  few 
men,  and  even  the  proposition  to  confer  upon  it  the  powers  above  out- 
lined is  one  which  should  receive  very  serious  consideration,  but  into  a 
discussion  of  the  policy  of  which  it  is  not  our  province  to  enter. 

Francis  Cope  Hartsborne. 
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RECENT  DECISIONS. 

From  the  current  of  American  and  Eoglisli  Cases^ 

BY 
WlLUAM  WhaRYON  SMITif,  HORACB  L.  CHBYNKY, 

HsNitY  N.  SMA1.TZ,  John  A.  McCarthy. 


Attorkky  and  Client— Negugencb  of  Attorney—Redress  of 
CuENT.— A.,  a  mortgs^ee,  filed  a  bilLto  foreclose  the  mortgage.  B. ,  the 
mortgagor,  employed  an  attomej  to  defend  the  suit  The  attorney  en- 
tered an  appearance,  but  did  not  file  an  answer,  and  the  bill  was  taken  pro 
amfesso.  B.  then  filed  a  petition  to  vacate  the  judgment  on  the  ground 
of  accident  or  mistake.  Held :  That  the  attorney,  as  an  ofiicer  of  the 
Court,  was  supposed  to  know  about  the  proceedings  of  the  Court ;  that 
there  was  no  such  accident  or  mistake  as  to  entitle  B.  to  have  the  judg- 
ment vacated ;  and  that  his  only  redress  was  against  his  attorney  :  Butler 
r.  Morse,  Supreme  Court  of  New  Hampshire,  July  31,  1891  (23  At. 
Rep.,  90).— «^.  W,  S. 

Arbitration — By-Laws  of  Corporation. — ^Where  the  by-laws 
of  an  incorporated  board  of  trade  provide  for  the  appointment  of  a  board 
of  arbitrators  to  settle  all  disputes  between  its  members  as  to  sales,  etc., 
and  for  the  appointment  of  a  committee  of  appeals,  who  are  to  determine 
all  appeals  from  the  decision  of  the  arbitrators,  which  decision  is  to  be 
final  in  the  controversy,  the  decision  of  the  committee  of  appeals  that 
the  evidence  ofiered  is  not  sufficient  to  substantiate  a  claim,  is  conclusive, 
if  no  offier  of  further  testimony  is  made :  Vaughn  v,  Hemdon,  Supreme 
Court  of  Tennessee,  Dec  19,  1891  (17  S.  W.  Rep.,  793).—//.  L,  C, 

CONSTITUTIONAI,  LaW— MUNICIPAI,  CORPORATIONS— PROPERTY. — 

A  municipality  is  a  creature  of  government,  and  there  can  be  no  such 
thing  as  contracts  between  it  and  a  State  legislature,  but  it  may  be  that 
a  municipality  cannot  be  deprived  of  its  property  without  due  process  of 
law.  But-  it  was  held  in  this  case  that  the  right  to  tax  is  not  such  a 
vested  right  of  property  as  is  beyond  the  control  of  the  legislature  :  New 
Orleans  v.  N.  O.  Water  Works,  Supreme  Court  of  the  United  States, 
Dec  14,  1891  (142  W.  S.,  79).-^.  ^.  L. 

Contracts — Facts  Excusing  Performance. — ^Plaintiff  ofiered  by 
letter  to  furnish  defendants  with  coal  for  their  line  of  steamboats  for 
one  year  at  a  stated  price  per  ton.  Defendants  accepted  the  offer  by  let- 
ter. Before  the  year  expired  defendants  sold  their  steamboats  and  re- 
ceived no  more  coal.  Action  was  brought  to  recover  damages  for  breach 
of  contract.  Held  :  that  the  contract  was  not  for  successive  deliveries 
of  coal,  to  be  made  only  upon  notice  given  by  the  defendants;  and 
though  the  amount  of  coal  to  be  delivered  was  indefinite,  yet  by  the 
terms  of  the  contract  it  was  determinable,  and  therefore  certain,  and  the 
contract  was  complete  and  valid  for  the  entire  year  :  Wells  v.  Alexander 
et  al..  New  York  Court  of  Appeals,  Dec.  i,  1891  (29  N.  E.  Rep.,  142). 


Digitized  by 


Google 


14^  RECE^NT  DECISIONS;' 

Corporations— Action  by  Stockholder—Powkr  of  One  to  Sxjk 
IN  His  Own  Name  to  Enforce  a  Right  op  the  Corporation. — Com-' 
plainant  owned  stock  in  the  S.  Co.,  of  which  A.  was  the  president  and  B. 
the  treasurer.  A.  also  owned  stock  of  the  company  for  which  he  had  not 
paid.  Complainant  sued  the  S.  Co.;  together  with  A.  and  B.  to  compel  A. 
to  pay  into  the  treasury  of  the  company  the  value  of  the  stock  issued  to 
him.  It  appeared  that  a  majority  of  the  directors  were  hostile  to  complain- 
ant and  partisans  of  A.,  and  would  have  refused  to  enforce  the  right  of  the 
corporation  m  the  present  case,  or  opposed  any  litigation  brought  for  that 
purpose.  Held :  That  under  such  circumstances  one  stockholder  could 
bring  suit  in  his  own  name  to  enforce  a  right  of  the  corporation  without 
first  requesting  the  directors  to  sue :  Knoop  v.  Bolimrich  el  al,^  Court  of 
Chancery  of  New  Jersey,  Nov.  24,  189 1  (23  At.  Rep.,  118). —  IV,  IV,  5. 

Discovery — Physicai,  Examination  of  Party. — ^The  statutes 
which  confer  upon  common  law  courts  the  power  to  compel  discovery 
and  mspection  of  books  and  papers,  do  not  confer  upon  the  courts  power, 
at  the  instance  of  the  defendant,  to  compel  the  plaintiff,  in  an  action 
for  personal  injuries,  to  submit,  in  advance  of  the  trial,  to  an  examination 
by  surgeons  appointed  by  the  Court :  McQuigan  v.  Delaware,  L.  &  W. 
R.  R.  Co.,  New  York  Court  of  Appeals,  Dec.  i,  1891  (29  N.  K.  Rep., 
235).-/r.  N,  S, 

Husband  and  Wife — Divorce — Ai,imony. — Complainant  brought 
an  action  of  divorce  against  his  wife,  the  bill  alleging  that  when  he 
married  her  she  was  already  married  to  another  man.  The  defendant 
admitted  this  fact  In  the  course  of  the  trial  defendant  made  an  applica- 
tion for  alimony  and  counsel  fees,  pendente  lite.  Held  :  That  a  woman 
cannot  be  the  wife  de  facto  or  dejure  of  two  husbands  at  the  same  time, 
and,  therefote,  defendant  was  not  the  wife  of  the  complainant ;  and  that 
an  order  for  alimony  and  counsel  fees  could  only  be  made  in  favor  of  a 
wife,  and,  therefore,  defendant  was  not  entitled  to  such  an  order  :  Free- 
^  man  v.  Freeman,  Court  of  Chancery  of  New  Jersey,  Dec.  15,  1891  (23 
At  Rep.,  113).— «^.  ]V,S, 

Judgments— Effect  of  in  Coi,i,ateral  Action.— A.  assigned  a 
note  held  by  him  to  B.,  guaranteeing  its  paj-ment  B.  transferred  it  to  D. 
as  collateral  security,  and  then  made  an  assignment  for  the  benefit  of 
creditors.  D.  brought  suit  against  A.  on  his  guarantee,  and  secured  a 
judgment  for  the  full  amount  of  the  note,,  which  was  considerably  more 
than  B.'s  indebtedness  to  him.  Execution  was  had  on  the  judgment  £^ud 
nulla  bona  returned.  D.  then  filed  a  bill  against  A.  for  the  discovery  of 
his  property  and  the  appointment  of  a  receiver,  making  the  assignee  B. 
one  of  the  delendcmts.  A.  subsequently  transferred  his  interest  in  the 
note  to  R.,  another  defendant  on  the  record.  R.  filed  a  cross  bill  against 
D.,  asserting  his  title  to  the  note.  Held :  That  the  suit  of  D.  against  A.  > 
though  judgment  was  recovered  for  the  full  amount  of  the  note,  was 
only  conclusive  to  the  amount  of  the  debt  due  by  A.  to  B.,  and,  therefore, 
R.,  who  offered  to  pay  this  amount,  could  show  that  the  consideration  for 
the  transfer  cf  the  note  to  B.  was  ^legal ;  and,  in  spite  of  the  previous 
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action,  tlie  equitable  title  to  the  note  was  vested  in  him  :   Pearce  v.  Rice, 
Supreme  Court  of  the   United    States,   December  7,    1891  (142  U.   S., 

Jurisdiction — Suprhmq  Court  of  the  Untthd  States.— The 
Supreme  Coort  of  the  United  States  has  no  jurisdiction  over  an  appeal 
firom  Circuit  Court  taken  September  19,  1891,  from  a  decree  entered  July 
7, 1890.  in  a  case  where  the  jurisdiction  of  that  Court  depended  upon  the 
diverse  citizenship  of  parties :  Wauton  v.  DeWolf,  Supreme  Court  of 
the  United  States,  December  21,  1891  (141  U.  S.,  138).— ^K  D.  L, 

Mortgages — Dbcreb  of  Sale^— In  a  proper  case  a  Court  of  Equity 
has  the  power  to  so  mould  its  decree  as  to  order  a  sale  of  mortgaged 
pfemises  to  satisfy  that  part  of  the  debt  which  is  due,  and  preserve  the 
lien  upon  the  premises  in  the  hands  of  the  purchaser  as  to  that  part  of 
the  debt  which  has  not  matured:  Penua.  R.  R.  Co.  v,  Allegheny  A^alley 
R.  R.  Co.,  United  States  Circuit  Court,  Western  District  of  Pennsylvania, 
AugiBt  31,  1891  (48  Fed.  Rep.,  139)—//.  S,  C, 

Prixcipai.  and  Agent— Ratification—Benefits  of  Contract. 
—The  defendant's  husband,  in  consideration  of  one  dollar,  conveyed  to 
her  land  subject  to  a  mortgage  that  was  about  to  be  foreclosed.  The 
plaintiff  afterward  advanced  money  to  the  husband  to  discharge  this 
mortgage  on  the  faith  of  his  promise,  which  he  made  without  defend- 
ant's knowledge  or  consent,  that  a  mortgage  should  be  executed  to  se- 
core  the  plaintiff.  The  mortgage  was  paid  off  by  the  husband  ;  but  when 
the  defendant  was  requested  to  execute  a  mortgage  as  security  for  the 
loan,  she  refused.  She  paid,  nevertheless,  the  recording  fees  for  the  dis- 
charge of  the  mortgage,  and  obtained  from  the  mortgagee  a  release. 
Held :  That  the  defendant's  acceptance  of  the  benefits  accruing  from  her 
hnsband's  unauthorized  promise  was  a  ratification  of  his  act,  and  equity 
would  compel  her  to  execute  a  mortgage  to  the  plaintiff  for  the  amount 
of  his  loan  :  New  York  Court  of  Appeals,  October  27,  1891  (29  N.  E. 
Rep.,  228).—//:  N.  S, 

Public  Improvements — Estoppel.— The  plaintiff,  having  joined 
in  a  petition  to  gr^e  and  improve  a  street  abutting  upon  his  premises, 
and  having  paid  the  assessment  without  objection,  is  estopped  from  claim- 
ing damages  on  the  ground  that  the  improvement  dammed  a  water- 
course, and  so  overflowed  his  land  :  Hembling  v.  City  of  Big  Rapids, 
Supreme  Court  of  Michigan,  December  21,  1891  (50  N.  W.  Rep.,  741). — 
y.  A,  McC, 

Railroads — Payment  by  Receiver  for  Materials.— Where  per- 
sons have  furnished  supplies  and  materials  necessary  for  the  running  of 
a  railroad,  and  interest  has  been  paid  on  mortgage  bonds  or  permanent 
improvements  made  out  of  the  earnings  of  the  road  during  the  period 
when  such  debts  were  contracted,  the  Court  which  has  appointed  a  re- 
ceiver will  order  the  amount  so  used  for  interest  or  improvements  to  be 
brouj^ht  in  foi^this  class  of  creditors,  either  from  the  earnings  in  the  hands 
of  the  receiver,  or,  failing  these,  from  the  corpus  of  the  property :  Fi- 
nance Co.  of  Penna,  v,  Charleston  C.^&  C.  R.  R.  Co.,  U.  S.  Circuit  Court, 
Dist  South  Carolina  (48  *  ed.  Rep.,  188).—//.  L,  C, 
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Raii,road -Rights  of  Abutting  Owners— Parties.— A  corpo- 
ration built  an  elevated  railroad  without  condemning  the  easements  of 
an  abutting  owner  in  the  highway.  The  owner  leased  his  lot  after  the 
road  was  built  Held :  That  he  could  maintain  an  action  for  damages  for 
the  impairment  of  his  easement  by  the  existence  and  maintenance  of  the 
road  during  the  time  the  lot  was  in' the  actual  possession  of  his  lessee. 
On  the  death  of  the  lessor  intestate,  or  after  a  devise  of  the  land,  the  right 
to  damages  for  injuries  suffered  between  the  death  of  decedent  and  the 
termination  of  the  lease,  goes,  with  the  title,  to  his  heirs  or  devisees,  and 
not  to  his  administrator:  KemochaW  v.  N.  Y.  El.  R.  R.  Co.,  New  York 
Court  of  Appeals,  December  i,  1891  (29  N.  E.  Rep.,  65). — H,  N.  S, 

Raii;rpad  Companies — Libbi.. — A  railroad  company  may  maintain 
an  action  of  kbel  for  a  publication  charging  them  with  such  negligence 
and  incapacity  in  the  conduct  of  their  business  as  would  induce  shippers 
tor  refrain  from  employing  the  company  as  a  common  carrier.  Such 
action  may  be  maintained  without  proof  of  special  damage :  Ohio  and 
M.  Rwy.  Co.  V.  Press  Pub.  Co.  ,  U.  S.  Circuit  Court,  Southern  Distiict  of 
New  York,  November  17,  1891  (48  Fed.  Rep.,  206).— y/.  L.  C 

Raii^road  Companies— Negligence.— A  railroad  company  is  not 
bound  to  exercise  the  same  degree  of  care  in  maintaining  its  side  tracks 
as  its  main  tracks,  and  cannot  be  held  liable  for  an  injury  which  results 
to  an  employee  through  defects  in  their  construction  :  O'Connell  v,  Duluth 
R.  R.  Co.,  Supreme  Court  of  Michigan,  December  21,  1891  (50  N.  W. 
Rep.,  801).— y.  A.  McC 

•  Telegraph  Companies— Negligence.— Where  a  telegram  is  sent 
to  A.,  in  care  of  B.,  at  a  certain  place,  and  no  such  person  as  B.  resides  in 
that  place,  the  telegraph  company  is  not  thereby  relieved  from  making 
an  attempt  to  deliver  the  message  to  A.;  and,  failing  to  make  such  effort, 
which,  if  made,  would  have  been  successful,  the  telegraph  company  is 
liable  for  damages  sustained  by  A. :  Western  Union  Telegraph  Co.  v, 
Houghton.  Supreme  Court  of  Texas,  December  15,  1891  (17  S.  W.  Rep., 
846).— /r.  L.  C. 
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THE  ANTHRACITE  TRADE  SITUATION.— THE 
PROBLEM  BEFORE  THE  COMMISSION. 


By  Thomas  L.  Grbkne,  Esq. 


English  wars  are  said  to  have  been  wars  of  trade ;  the 
same  may  be  asserted  of  all  commercial  actions  at  law. 
Before  a  legal  question  can  arise  in  cases  affecting  com- 
mercial values,  there  must  be  a  commercial  dispute.  The 
case  of  Coxe  Bros.  &  Co.  v,  the  Lehigh  Valley  Railroad 
Company,  before  the  Interstate  Commerce  Commission  and 
the  United  States  Courts,  is  an  illustration  of  a  legal  contro- 
versy growing  out  of  complicated  questions  of  trade.  The 
firm  of  Coxe  Bros.  &  Co.  are  owners  and  lessees  of  about 
33,000  acres  of  land  in  the  so-called  Lehigh  region  of  the 

Ivania.  The  output  of 
ir  a  million  tons  of  hard 
y  from  one  and  a  half  to 
hree  to  four  per  cent,  of 
This  coal  reached  the 
ngs  before  the  Interstate 
n)  over  the  lines  of  the 


Digitized  by 


Google 


146         '     THE  ANTHRACITE  TRADE  SITUATION. 

Lehigh  Valley,  the  Pennsylvania  and  the  New  Jersey 
Central  Railroafls.  The  tolls  charged  by  these  roads,  from 
the  junction  point  of  Coxe's  mine  branches  to  tidewater  at 
New  York  harbor,  were,  in  that  year,  $1.80  per  ton  on  the 
sizes  of  hard  coal  used  for  domestic  purposes,  $1.40  per  ton 
on  the  sizes  called  pea  and  buckwheat,  and  $1.20  on  the 
culm  or  waste. 

The  anthracite  region  of  Pennsylvania,  practically 
covering  the  whole  supply  of  hard  coal  for  the  United 
States,  contains  about  470  square  miles.  Of  the  annual 
product  of  this  region,  amounting  in  1891  to  about  40,000,- 
000  tons,  about  one-fourth  is  mined  by  individual  operators, 
-^that  is,  by  those  who  own  or  work  the  coal  lands  inde- 
pendent of  the  great  carrying  companies.  The  other  three- 
fourths  of  the  supply  is  mined  by  coal  companies  which 
are  owned  by  the  seven  great  coal  railroads,  these,  of 
course,  having  the  preponderating  influence  upon  all 
questions  of  trade  policy.  Some  of  these  railroads  were 
originally  started  as  mining  corporations,  and  gradually 
extended  their  rail  lines  in  order  to  find  an  outlet  for  their 
coal.  Others  bought  lands,  or  bought  control  of  coal  com- 
panies owning  lands,  in  order  that  their  tonnage  of  coal 
might  be  forever  secured  to  them.  The  Philadelphia  and 
Reading  Railroad,  through  its  subsidiary  corporation,^  the 
Philadelphia  and  Reading  Coal  and  Iron  Company,  made 
extensive  purchases  of  land  as  late  as  the  decade  1870  to 
1880.  Out  of  the  ownership  or  control  of  the  limited 
acreage  underlaid  with  hard  coal  have  grown  some  perplex- 
ing questions.  Coxe  Bros.  &  Co.  are  the  largest  firm 
among  the  so-called  individual  operators.  Their  suit 
against  the  Lehigh  Valley  involved  two  principal  points. 
One  was,  that  the  tariffs  established  by  the  railways  on 
anthracite  were  so  high  as  to  cause  hard  coal  to  be  displaced 
by  bituminous,  or  soft  coal,  for  manufacturing  and  steam- 
producing  purposes. 

The  average  distance  to  New  York  harbor  from  all  the 
mines  in  the  Lehigh  region  is  149  miles.  The  average 
distance  from*  the  Snow  Shoes  bituminous  region  is  295 
miles,  and  the  tolls  $2.25  per  ton ;  from  which  it  will  be 
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seen  that  the  railways  carried  soft  coal  at  rates  almost 
half  those  charged  anthracite  for  a  corresponding  distance. 
A  further  fact  is,  that  while  anthracite  has  about  doubled 
its  output  in  the  last  decade,  the  bituminous  production 
has  been  quadrupled.     It  was  argued  that  these  two  facts 
explained  each  other,  and  that  if  lower  tariffs  were  to  be 
charged  on  anthracite  by  the  carriers,  hard  coal  would 
again  supplant  bituminous  in  the  factories  of  New  England 
and  elsewhere.     In  spite  of  the  rail  charges,  higher  in  the 
aggregate,  though  lower  proportionately,  the  selling  price  at 
tidewater  was  about  one  dollar  less  per  ton  for  soft  than  for 
hard  coal.      For  steam  purposes  it  is  found   that  bitu- 
minous is  about  one-tenth  better  than  anthracite.    More- 
over, during  the  ten  years  from  1880  to  1890  hard  coal  has 
been  quoted  at  about  the  same  price,  allowing  for  fluctua- 
tions, but  soft  coal  has  declined  one- third ;  further,  the  sup- 
ply of  anthracite  is  practically  limited  to  the  region  of 
about  470  square  miles  in  Pennsylvania,  while  bituminous 
coal  is  found  over  the  greater  part  of  the  country,  the  area 
underlaid  being  estimated  at  over  200,000  square  miles. 
This  great  disparity  in  the  available  supply  would  seem  to 
indicate  that  nature  had  decided  the  question  between  these 
two  coals  for  ordinary  purposes,  for  the  great  and  increas- 
ingly important  use  in  the  making  of  steam,  whether  in 
factory  or  locomotive  boilers.     For  domestic  use  the  hard 
coal  is  everywhere  preferred,  so  that  it  may  be  said,  because 
of  the  limited  supply  and  valuable  properties,  that  anthra- 
cite is  a  special  fuel,  a  luxury,  and  that  the  better  policy 
would  be  to  treat  it  as  such. 

To  this  there  is  the  technical  objection  that  coal  is 
coal,  and  that  carriers  have  no  right  to  discriminate  be- 
tween the  two  kinds,  which,  indeed,  cannot  always  be  told, 
the  one  from  the  other,  even  by  experts.  It  is  true  that, 
there  is  no  dividing  line  agreed  upon,  separating  anthra- 
cite from  bituminous  coal.  Neverthelesp,  the  distinction: 
is  real,  and  forms  the  practical  basis  of  trade.  Just  so  we 
find  it  hard  to  tell  the  precise  point  at  which  day  becomes 
night,  though  of  the  propriety  of  the  distinction  we  are 
assured. 
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The  railroad  systems  of  the  United  States  differ  in  their 
policy  toward  these  coals.     The  New  England  roads  gen- 
erally charge  the  same  rate  upon  both ;  the  roads  of  the 
Middle  States  distinguish  sharply  between  them  in  their 
tariffs  ;  the  practi<!:e  on  lines  west  of  Chicago  varies.    Upon 
closer  analysis,  however,  it  will  be  seen  that  these  differing 
policies,  in  different  parts  of  the  United  States,  are  not  dic- 
tated by  favoritism  to  either  kind  of  coal  as  a  commodity, 
but  rest  roughly  on  commercial  conditions.     The  carriers, 
in  short,  charge  what  they  think  they  can  fairly  and  easily 
collect  as  between  the  two  coals.     In  New  England  the 
tptal  cost  to  consumers  of  anthracite  is  not  materially 
affected  by  the  same  charge  on  both  kinds,  and,  besides^ 
the  supplanting  of  hard  coal  by  soft  is  not  yet  complete. 
On  the  other  hand,  at  the  West,  where  the  high  price  of 
anthracite  puts  it  out  of  competition  with  bituminous  for 
ordinary  uses,  in  tlie  question  of  the  proper  railway  rate, 
the  supposed  rivalry  is  very  little,  if  at  all,  considered  ;  the 
investigation  of  the  traffic  officer  is  limited  to  the  problem, 
how  much  he  can  fairly  charge  on  hard  coal,  without  check- 
ing its  consumption  for  the  only  purpose  to  which  it  is  ap- 
plicable, .so  far  from  the  mines — that  of  domestic  use.     In 
some  special  cases  it  is  also  burned  where  factories  are 
located  in  good  neighborhoods,  in  cities,  and  where  the 
smoke  and  smudge  of  soft  coal  would  be  too  offensive. 

The  Interstate  Commerce  Act  forbids,  not  mere  discrimi- 
nation, but  unjust  discrimination.  The  drawing  of  dis- 
tinctions between  the  many  articles  carried  by  our  rail- 
ways, and  the  consequent  sharing  of  railway  expenses 
among  these  different  articles  according  as  these  may  be 
able  commercially  to  bear  them  (which  is  the  theory  of 
railway  classifications  and  tariflfe),  have  been  the  cause,  in 
great  part,  of  the  enormous  development  of  our  railway 
freighting  business  in  the  United  States.  We  cannot  now 
question  the  right  of  discriminating  one  rate  or  one  article 
from  another ;  the  only  point  which  should  be  considered 
is  whether  the  discrimination  is  just  Our  railways  carry 
the  raw  material,  wheat,  and  the  manufactured  product, 
flour,  at  the  same  rate,  though,  if  warranted,  they  could 
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rightly  put  a  higher  tariff  upon  the  manufactured  article, 
as  they  do  in  other  lines  of  trade.  They  at  one  time  car- 
ried all  grains  at  the  same  rate,  though  these,  to  a  certain 
extent,  are  competitive  products  in  our  markets.  Now 
com  is  sometimes  classed  lower  than  wheat,  and  in  time 
each  kind  of  grain  may  have  its  own  rate  fixed  upon,  after 
considering  its  own  separate  merits  and  circumstances  in 
our  markets.  That  at  one  time  or  on  some  roads  one  tariff 
covered  all  breadstuffs,  is  not  a  good  commercial  argument 
against  separate  rates  on  wheat,  corn,  oats  and  barley,  if 
trade  conditions  at  any  time  require  separate  tariffs.  So  in 
coal.  That  at  one  time  or  on  some  roads  anthracite  and 
bituminous  coals  were  charged  the  same  rate,  is  not  a  good 
argument  against  a  separation  of  tariffs,  if  such  separation 
comes  to  have  justification  in  existing  circumstances.  Such 
justification  is  apparently  furnished  by  the  quantity  in  the 
ground — so  great  and  so  widely  distributed  in  one  case,  and 
so  small  in  the  other — and  by  the  properties  of  the  two  coals 
which  give  to  each  its  special  fitness  for  specific  uses.  We 
cannot  say  whether  the  increasing  use  of  soft  coal  induced 
the  lowering  of  rates,  or  whether  lower  rates  brought  about 
the  greater  consumption  ;  but  we  are  reasonably  sure  that 
the  result  is  an  adjustment  of  rates  to  natural  conditions, 
and  is,  therefore,  correctly  based. 

Another  point  brought  up  in  the  case  was  the  charge 
that  existing  tolls  were  unjust  to  the  individual  operators, 
because  when  prices  were  low  the  coal-mining  companies 
lost  money  ;  but  their  owners,  the  coal-carrying  companies, 
make  large  profits  in  transportation,  with  the  result  that 
the  separate  operators  also  lost  money  in  mining,  but  could 
not  recoup  themselves — in  short,  that  the  railways  dis- 
criminated unjustly  against  their  individual  shippers  by 
making  up  the  losses  to  their  own  mining  companies  from 
their  profits  as  carriers.  This  complex  situation  grew  out 
of  the  ownership  of  the  greater  part  of  the  anthracite  coal 
lands  by  coal  companies,  who  were  owned  in  turn  by  the 
carriers.  The  capital  required  to  own  and  operate  both 
railroad  and  mine  companies  was  a  certain  sum.  This 
varied  with  the  different  railways  according  to  the  different 
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circumstances  of  each.  And,  as  is  the  rule  in  all  combined 
businesses,  the  profits  of  both  companies,  in  the  course  of 
years,  tended  to  become  such  as  would  pay  a  fair  return 
upon  the  capital  invested  in  both,  considered  as  a  whole. 
Naturally,  also,  in  the  course  of  time  the  stockholders  and 
oflBcers  looked  to  the  profit  of  the  year  as  a  vindication  of 
the  management,  so  that  the  details — which  of  the  com- 
bined companies  lost  and  which  earned  money — ^would  be 
considered  of  m^inor  importance.  This  combined  but  not 
separately-stated  result  would  all  the  more  easily  come  to  be 
the  main  consideration  of  the  managers,  because  of  the  pe- 
culiar condition  of  the  coal  trade.  The  anthracite  coal  in 
the  ground  is  a  definite  quantity  ;  every  ton  mined  is  so 
much  taken  from  the  limited  supply.  It, has  been  esti- 
mated that  some  of  the  coal  fields  will  be  exhausted  before 
many  years,  and  that  before  the  middle  of  the  next  cent- 
ury there  will  be  a  decline  in  the  quantity  possible  to  be 
mined.  Because  of  this  fact  anthracite  ought,  on  this  ac- 
count, to  be  considered  every  year  more  and  more  as  a 
special  deposit  and  more  and  more  valuable.  Yet  it  is 
also  true  that  the  annual  Output  of  the  coal  lands  could  be 
much  increased,  and  in  some  cases  doubled,  if  such  in- 
creased annual  output  could  be  ^sold.  The  seven  large 
operating  companies  have  never  been  able  to  agree,  for  any 
length  of  time,  on  the  probable  demand  pr  on  the  propor- 
tion of  the  output  to  which  each  company  should  mine. 
In  addition,  these  companies,  when  agreed  among  them- 
selves, have  not  controlled  completely  the  individual  oper- 
ators who  furnish  about  a  fourth  of  their  tonnage.  The 
result  of  these  conflicting  interests  was  to  lead  the  stock- 
holders and  officers  into  the  belief  that  the  evils  of  the 
trade  were  almost  incurable,  and  that  the  only  way  to  real- 
ize a  profit  from  the  investment,  as  a  whole,  was  to  obtain 
it  from  that  which  they  thought  could  be  controlled  more 
easily  than  the  output,  the  tolls  from  transportation. 
These  were  generally  (with  occasional  exceptions,  of 
course)  fixed  (either  directly  or  on  a  percentage  of  the  tide- 
water price)  at  such  a  tariflF  as  left  large  profits  to  the 
carrier,  and  figured  out  per  ton  per  mile  to  be  twice  the 
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rates  charged  on  other  low-priced  commodities  by  other 
railways.  A  profit  was  thereby  assured,  even  though  the 
mining  itself  should  be  unprofitable.  But  the  success  of 
the  individual  operator  depended  upon  the  profitableness 
of  the  mine,  and  not  upon  that  of  the  transportation  com- 
pany. It  was  estimated  by  the  Interstate  Commerce  Com- 
mission that  the  interest  on  the  capital  loaned  by  the  Le- 
.  high  Valley  Railroad  to  its  subsidiary  mining  company  was 
equivalent  to  a  rebate  of  10  cents  per  ton  against  Coxe 
Bros.  &  Co.'s  coal.  It  was  also  the  practice  of  the  coal 
company  to  buy  coal  from  other  collieries,  and,  sending  it  to 
market,  over  the  railroad,  to  sell  such  purchased  coal,  as 
well  as  its  own,  at  prices  which  sometimes  yielded  a  profit 
and  sometimes  did  not.  This  loss  under  cost  at  the  mines, 
plus  the  published  transportation  rate,  was  considered  by 
the  Interstate  Commission  to  be  a  discrimination  against 
the  individual  operator  and  in  favor  of  the  subsidiary  min- 
ing company,  because  such  loss  was  finally  made  up  to  the 
mining  company  by  the  railroad.  Altogether  the  Commis- 
sion thought  the  discrimination  amounted  to  30  cents  per 
ton  on  domestic  sizes  in  1888,  the  year  of  the  suit.  The 
exact  amount  of  unfair  discrimination  in  the  tolls  on  an- 
thracite to  tidewater,  as  they  were  in  1888,  must,  of  course, 
be  purely  an  estimate.  The  Commissioners  thought  they 
were  moderate  in  their  proposed  reduction.  The  accounts 
and  policies  for  the  carrying  and  mining  corporations  are 
so  intermingled  that  no  exact  statement  of  their  business 
can  be  had.  The  trouble  is  that,  so  far  as  three-quarters 
of  the  persons  interested  are  concerned,  no  such  statement 
is  necessary.  The  complaining  one-quarter  are  in  a  hope- 
less minority,  and  are  confronted  by  a  situation  whose  con- 
ditions have  settled  themselves  on  lines  adverse  to  them. 
Apparently,  therefore,  they  must  soon  have  entered  legal 
protest  or  have  suffered  loss  of  profits  and  finally  of  lands 
and  capital. 

As  a  theoretic  solution  of  the  problem,  it  may  be  well 
to  consider  it  as  a  question  of  profit-sharing,  as  such  it 
really  is  or  ought  to  be.  A  small  part  of  the  coal  goes  to 
tidewater  on  a  percentage  basis,  40  per  cent,  of  the  tide- 
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water  price  being  the  usual  toll  in  such  cases.  The  general . 
toll  was,  in  1888,  $1.80  per  ton,  reduced  shortly  afterward, 
on  domestic  sizes,  to  $1 .70  per  ton  from  the  mines  to  tide- 
water. When  the  price  of  domestic  coal  averages  $3. 50  per 
ton  at  New  York  (and  it  is  sometimes  lower),  this  would 
leave  the  operator  $1.70  per  ton  at  the  mines.  The  cost  of 
producing  coal  is  a  difficult  question  to  answer  precisely, 
for  it  varies  with  circumstances  and  localities.  For  an 
average  we  may  put  it  at  $1.45  per  ton  for  wages  and  sup- 
plies. To  this  must  be  added  about  35  cents  per  ton  for 
average  royalty  (the  royalty  being  the  price  paid  the  owner 
of  the  ground  by  the  operator),  and  10  cents  for  commis- 
sions on  sales,  a  total,  say,  of  jjtr.go  per  ton,  without  consider- 
ing interest  on  capital  or  depreciation.  The  capital  of  the 
complainants,  Coxe  Bros.  &  Co.,  amounted  to  several  mill- 
ions of  dollars.  Altogether,  and  speaking  in  round  num- 
bers by  averages,  it  is  considered  fair  to  estimate  that  the 
mining  operator  or  company  makes  no  profit,  in  the  true 
sense  of  the  word,  unless  a  higher  price  than  $z  per  ton  is 
obtained  at  the  colliery.  On  the  basis  of  $3.50  per  ton  at 
tidewater,  allowing  $1.80  for  railway  tolls,  this  calculation 
would  show  a  losis  to  the  operator  of  30  cents  per  ton.  The 
average  cost  of  carrying  hard  coal  from  the  mines  to  New 
York  harbor  has  been  theoretically  determined  by  the  Inter- 
state Commission  to  be  93  cents,  and  the  cost  of  mining,. as 
we  have  seen,  $1. 80;  deducting  these  amounts  from  $3. 75,'  an 
assumed  possible  average  for  coal  at  tidewater,  we  hav^  97 
cents  profit  to  be  divided  between  carrier  and  operator. 
Giving  two-thirds  of  this  profit  to  the  carrier  would  be 
equivalent  to  a  rate  of  $1.57  per  ton ;  if  divided  equally 
between  carrier  and  operator,  it  would  give  $1.42  to  the 
former,  and  $2.33  to  the  latter.  These  computations  are,  of 
course,  purely  theoretical,  and  are  inserted  merely  to  show 
what  might  be  the  prices  if  the  business  of  mining  were 
separated  from  the  carrying. 

No  doubt  one  result  of  a  reduction  in  tolls  on  anthra- 
cite would  be  to  call  the  attention  of  the  railway  managers 
again  to  an  old  problem  in  the  coal  trade — ^how  to  limit  the 
supply  to  the  demand — ^with  this  difference,  that  whereas 
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now  their  dividends  are  in  a  measure  assured  without  forc- 
ing an  answer  to  this  old  question  of  limiting  the  output, 
under  a  lower  rate  they  would  feel  compelled  to  find  at 
least  a  partial  solution. 

If  we  assume  the  theory  to  be  correct  which  limits  the 
proper  use,  broadly  speaking,  of  anthracite  to  domestic 
purposes,  leaving  the  steam  market  generally  to  bituminous 
coal,  it  follows  that  we  thereby  narrow  the  possible  demand 
for  hard  coal.  The  quantity  required  for  domestic  or 
special  purposes  is  small  compared  with  the  amount  of  all 
kinds  of  coal  mined  and  consumed  in  the  United  States, 
and  this  required  quantity  of  hard  coal  will  increase  from 
year  to  year  but  slowly,  only  as  population  increases  and  as 
a  higher  standard  of  home  comfort  obtains  among  us.  As 
a  matter  of  fact,  the  shipments  of  anthracite  have  increased 
for  a  decade  in  greater  proportion  than  this  theory  would 
warrant,  but  there  are  explanations.  In  the  first  place,  as 
before  stated,  although  the  contents  of  the  anthracite  fields 
are  limited,  and  before  half  a  century  will  probably  show 
positive  signs  of  exhaustion,  yet  the  possible  annual  output 
now  is  greater  than  the  actual,  large  as  this  latter  is.  Since 
railroad  and  individual  operators  have  not  been  able  to 
agree  upon  the  proportion  each  miner  is  entitled  to  in  any 
plan  of  restriction,  the  total  quantity  produced  has  been  in 
excess  of  the  demand  for  the  purposes  named.  According 
to  a  well-known  rule  in  manufacturing,  while  such  over- 
production has  often  brought  the  price  of  coal  at  the 
collieries  below  cost,  yet  the  operator,  having  invested 
capital  in  the  outfit  and  employed  his  men,  cannot  stop 
operations  because  the  price  is  not  remunerative,  since 
stoppage  would  usually  entail  a  still  greater  loss.  Hence, 
practically,  the  supply  is  not,  and  under  existing  conditions 
cannot  be,  strictly  regulated  to  correspond  to  trade  require- 
ments. If  the  conditions,  therefore,  are  allowed  to  con- 
tinue, they  must  work  themselves  out  by  heavy  losses  to 
the  weaker  parties  in  the  end. 

Another  explanation  of  the  fact  that  shipments  are 
larger  than  the  domestic  demand  is  to  be  found  in  the 
quantity  of  small  coal  sold.    In  mining  the  large  sizes  of 
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anthracite,  there  remains  smaller  sizes  of  coal  called  buck- 
wheat, pea  and  culm,  the  latter  being  coal  dust  On  the 
ground  that  while  the  larger  sizes  were  valuable  and  should 
pay  higher  rates,  the  smaller  sizes  were  fairly  a  competing 
product  with  bituminous  and  should  be  charged  less,  the 
carriers  generally  have  transported  these  small  sizes  at  forty 
cents  or  sixty  cents  less  per  ton  to  tidewater.  Owing  to  a 
variety  of  reasons  not  necessary  to  state  here,  these  small 
sizes  have  riot  been  entirely  successful  as  against  soft  coal, 
but  are  so  to  a  certain  degree.  Of  the  large  increase  in 
recent  years  in  shipments  of  anthracite,  a  good  part  has 
been  in  these  smaller  sizes  or  culm.  The  increase  in  do- 
mestic sizes  during  the  ten  years  was  i8  per  cent,  while 
in  the  inferior  product  it  was  139  per  cent  In  1879  the 
small  sizes  and  waste  constituted  but  17  per  cent,  of  the 
shipments;  now  these  make  up  nearly  one-third. 

The  public  have  a  real  interest  in  helping  to  stop  this 
waste  in  an  important  article,  limited  in  quantity,  like 
anthracite  coal.  It  ought  to  be  possible  to  arrange  the  coal 
output  so  that  only  as  much  should  be  mined  as  would  Suf- 
fice to  supply  the  domestic  and  special  demands ;  then  our 
children  would  not  be  deprived  of  a  luxury  which  this  gen- 
eration is  enjoying  and  wasting.  Such  a  plan  requires  the 
combination  of  some  kind  between  the  coal  companies,  so 
that  some  person  or  persons  should  decide  for  the  whole 
trade  what  the  output  fairly  should  be,  and  what  propor- 
tion should  be  allotted  to  each  company.  This  would 
involve  restriction,  and  this  in  turn  would  require  that  the 
quantity  needed  should  return  a  fair  profit  to  the  miner. 
It  is  at  this  suggestion  that  the  public  may  be  expected  to 
protest  But  whether  right  or  wrong  on  the  general  sub- 
ject of  monopolies  and  trusts,  it  seems  clear  that  the  public, 
in  the  matter  of  coal,  would  have  no  cause  for  alarm  or 
complaint  The  price  of  anthracite  cannot  be  put  extor- 
tionately  high  even  though  a  strong  combination  be  formed. 
Gas,  oil  and,  more  than  all,  cheap  bituminous  coal  must 
always  fix  a  limit  beyond  which  the  price  of  anthracite  can- 
not go  without  stopping  consumption.  A  luxury,  such  as 
we  have  assumed  anthracite  to  be,  is  ,the  first  thing  to  be 
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given  up  if  the  cost  should  be  too  high,  particularly  if  a 
number  of  other  fuels,  not  so  good  for  comfort  and  cleanli- 
ness, but  nearly  or  quite  as  good  for  heating  and  cooking, 
can  be  had  at  much,  cheaper  prices. 

The  point  in  this  matter  is,  that  since  the  people  at 
large  would  not  be  injured  but  rather  benefited  by  a  better 
control  over  a  special  gift  of  nature,  popular  opposition  to 
a  moderate  restriction  of  coal  mining  ought,  when  the  facts 
become  known,  to  die  away. 

In  any  plan  for  restriction  the  independent  operators 
must  be  consulted.  They  control  a  quarter  of  the  output, 
and  could,  by  active  mining,  break  down  the  market,  no 
matter  what  the  great  companies  decided  without  them. 
Altogether,  a  very  small  output  and  a  correspondingly  ex- 
tortionate price  upon  anthracite  are  not  possible.  The 
possible  thing  is  a  little  better  arrangement  about  present 
output  and  wholesale  prices,  and  this  the  public,  in  its  own 
interest  and  that  of  succeeding  generations,  ought  to  sup- 
port 

•But  the  situation,  it  will  be  seen,  is  made  difficult  by 
the  large  profit  now  obtained  by  the  carriers  as  compared 
with  the  small  profit,  or  even  the  loss,  of  the  mining  oper- 
ator. This  breeds  indifference  to  trade  evils  on  the  part 
of  the  railroads,  their  oflBcers  and  salesagents.  If  a  fair 
division  could  be  agreed  upon,  either  by  negotiation  or 
through  the  law  courts — ^the  legal  complications  of  this  lat- 
ter course  are  great,  though  the  economic  facts  are  clear — 
then  a  way  would  be  opened  for  a  discussion  of  the  further 
question  on  the  part  of  all  concerned  of  restricting  the  sup- 
ply of  anthracite  to  the  proper  demand  for  it.  It  would  be 
a  mistake  to  suppose  that  the  case  of  Coxe  Bros.  &  Co.,  if 
decided  favorably  to  them,  would  solve  all  the  trade  prob- 
lems. But  since  justice  and  law  seem  to  be  on  their  side, 
such  an  agreement  or  decision  would  be  a  long  step  toward 
a  solution  of  these  other  questions. 

Public  opinion  ought  to  sustain,  and  not  condemn, 
any  efforts  made,  or  which  may  be  made,  to  settle  the 
complicated  anthracite  situation  on  a  basis  that  shall  be 
fair  to  the  miners,  the  carriers  and  the  consumers. 
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THE  INTERSTATE  COMMERCE  COMMISSION 
BEFORE  THE  FEDERAL  COURTS. 


By  Crawford  Hening. 


The  Interstate  Commerce  Commission,  created  by  the 
Act  of  February  4,  1887  (commonly  known  as  the  Interstate 
Commerce  Act),  appears  as  plaintiflF  in  several  suits  now 
pending  before  the  Federal  Courts,  instituted  to  enforce  the 
orders  of  the  Commission. 

There  results  from  this  litigation  a  number  of  judicial 
decisions  upon  important  questions  of  constitutional  law 
and  the  law  of  interstate  commerce  aflFecting  the  powers 
and.  duties  of  the  Commission  and  the  rights  and  remedies 
of  parties  complaining  of  violations  of  the  act  .  Though 
none  of  these  cases  has  been  passed  upon  by  the  Supreme 
Court,  the  uniformity  of  the  decisions  rendered  by  the  Cir- 
cuit Courts  upon  many  points  indicates  the  trend  of  judicial 
opinion  and  foretells  the  judgment  of  the  final  authority. 

The  grave  importance  of  these  questions  to  the  busi- 
ness interests  and  transportation  agencies  of  the  country 
invites  an  examination  of  the  legal  questions  at  issue,  with 
the  view  of  so  modifying  the  existing  statute  as  to  har- 
monize its  provisions  with  the  decisions  of  the  judiciary 
and  the  exigencies  of  the  case. 

I.  What  effect  and  weight  are  due  to  the  findings  of  fact 
of  the  Interstate  Commerce  Commission^  when  the  sarne 
are  duly  ascertained^  reported  in  writings  and^  having  been 
duly  certified^  are  offered  in  evidence  in  subsequent  judicial 
proceedings  in  the  Circuit  Courts^  according  to  Section  14.  of 
the  act? 

This  point  has  been  uniformly  decided  by  three,  at 
least,  of  the  Circuit  Courts.^  In  all  of  these  cases  the 
findings  of  the  Commission  have  been  totally  ignored,  and 
the  party  seeking  relief  compelled  to  produce  his  evidence 

• 

1  Kentucky  &  Indiana  Bridge  Co.  v.  L.  &  N.  R.  R.  Co.,  37  F.  R.,  567  ; 
Interstate  Commerce  Commission  v,  B.  &  O.  R.  R.,  43  F.  R.,  48;  Inter- 
state Commerce  Commission  v,  L.  V.  R.  R.  (not  yet  reported). 
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de  novo  before  the  Circuit  Court  In  the  first  two  instances 
cited  the  decision  of  the  Commission  has  been  reversed  and 
their  order  revoked. 

In  the  case  of  the  Interstate  Commerce  Commission  v, 
Lehigh  Valley  Railroad  Co.,  a  motion  was  made  for  a  pre- 
liminary injunction  to  enforce  the  order  of  the  Commission 
as  based  upon  its  findings  of  fact.     The  Court,  through  an 
opinion  by  Judge  Acheson,  decided  that  the  motion  must 
be  denied.     At  present,  it  is  a  suflBcient  statement  of  the 
facts  of  this  case  to  say  that  at  the  complaint  of  Coxe 
Bros.  &  Co.  against  the  Lehigh  Valley  Railroad  Co.,  filed 
October  19,   1888,  an  investigation  was  begun,  and  the 
railroad  company  having    answered   the  complaint,    the 
Commission  devoted  five  days  to  hearing  testimony  and  two 
days  to  hearing  argument ;  that  on  March  13,  1891,  the 
Commission  made  a  report  in  writing  of  the  findings  of 
fact,  and  decided  that  the  rates  charged  complainant  by  the 
defendant  for  transporting  coal  from  the  anthracite  regions 
of  Pennsylvania  to  Perth  Amboy,  N.  J.,  were  unjust  and 
unreasonable  and  in  violation  of  the  first  section  of  the  act 
to  regulate  commerce  ;  that  an  order  was  made  on  the  de- 
fendant corporation  to  **  wholly  cease  from  charging  any 
greater  compensation  for  the  transportation  of  divers  known 
kinds  and  sizes  of  anthracite  coal  from  the  Lehigh  anthra- 
cite coal  regions  of  Pennsylvania  to  Perth   Amboy,  N. 
J.,  than  certain  maximum  rates  fixed  by  the  Commission 
in  its  order ;  that  the  petition  filed  by  the  Commission 
in  the  Federal  Court  includes  a  certified  copy  of  the  report 
of  the  findings  of  fact,  together  with  the  order  made  upon 
the  defendant ;  that  the  answer  of  the  Lehigh  Valley  Rail- 
road Co.  admits  explicitly  that  the  order  was  made  on  the 
defendants  as  alleged,  and  that  it  had  refused  compliance ;'' 
but  the  answer  averred  **that  the  findings  of  fact  upon 
which  the  Commission  based  its  decision  that  the  charges 
to  Perth  Amboy,  N.  J. ,  from  the  coal  regions  of  Pennsyl- 
vania were  unjust  and  unreasonable  were  not  in  accordance 
with  the  evidence  or  with  the  law.'* 

An  examination  of  the  statute  leaves  no  room  for  doubt 
that  the  decision  of  the  Court  upon  this  record,  however 
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fatal  to  the  efficiency  of  the  Commission,  was,  nevertheless, 
a  correct  interpretation  of  the  existing  law.  Section  14  of" 
the  statute  declares  that  the  findings  of  fact  of  the  Com- 
mission **  shall  thereafter,  in  all  judicial  proceedings,  be 
deemed  prima-facie  evidence  as  to.  each  and  every  fact 
found."  **  What  is  prima-facie  evidence?"  asks  Mr.  Jus- 
tice Story,  in  Kelly  v,  Jackson.^  *'It  is,"  he  observes, 
**such  as  in  judgment  of  law  is  sufficient  to  -establish  the 
fact,  and,  if  not  rebutted,  remains  sufficient  for  the  pur- 
pose." The  counsel  for  the  Commission  endeavored,  in 
their  argument,  to  QonioyxnA  prima-facie  evidence  with  con- 
clusive evidence.  They  further  endeavored  to  give  to  these 
findings  the  effi^ct  of  a  judicial  judgment.  **  Every  judg- 
ment is  conclusive  proof  as  against  parties  and  privies  of 
facts  directly  in  the  case  actually  decided  by  the  Court,  and 
appearing  from  the  judgment  itself  to  be  the  ground  on 
which  it  was  based."*  If  Congress  had  intended  that  the 
decision  of  the  Commission  should  have  the  effect  of  a 
judgment,  it  would  not  have  used  language  which  contem- 
plates a  subsequent  trial  of  the  case  upon  its  merits,  in 
which  the  findings  of  the  Commission  are  to  have  the 
weight  oi  prima-facie  evidence.  The  argument  of  Mr. 
Sterne  (of  counsel  for  the  Commission),  that  the  only 
facts  re-triable  by  the  Circuit  Court  are  '*(i)  Jurisdictional 
questions  of  whether  the  defendant  has  been  properly 
served  ;  (a)  jurisdictional  questions  of  whether  the  subject- 
matter  is  within  the  cognizance  of  the  Commission ;  (3) 
the  issue  of  fact,  whether  the  order  has  been  obeyed  or  dis- 
obeyed," is  negatived  by  the  words  of  the  act  itself,  which 
makes  no  distinction  between  the  effect  of  facts  found,  but 
makes  the  findings  of  the  Commission  ^^prima-facie^^  evi- 
dence *  *  as  to  each  and  every  fact  found. ' '  Moreover,  the  act 
clearly  provides  for  a  re-trial  of  all  the  facts  before  the  Cir- 
cuit Court.  Section  18  empowers  the  Court,  *'if  it  think 
fit,  to  direct  and  prosecute  in  such  mode  and  by  such  per- 
sons as  it  may  appoint,  all  such  inquiries  as  the  Court  may 
think  needful  to  enable  it  to  form  a  just  judgment  in  the 

^  6  Peters,  632. 

*  Stephen  on  Evidence,  p.  87. 
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matter  of  such  petition,  and  on  such  hearing  the  findings 
of  fact  in  the  report  of  said  Commission  shall  be  prima- 
facie  evidence  of  the  matters  therein  stated."  Nor  is  the 
distinction  tenable  between  the  eflfect  of  these  findings  when 
offered  as  evidence  by  a  shipper  seeking  to  enforce  an  order 
of  the  Commission  in  his  favor,  and  the  effect  of  these 
findings  when  offered  by  the  Commission  itself.  The  same 
words  of  the  act  grammatically  apply  to  both  cases,  and 
in  neither  case  have  the  findings  more  weight  than  that  of 
prima-facie  evidence,  whose  effect  is  merely  to  transfer  the 
burden  of  proof  from  the  plaintiff  to  the  defendant.^ 

The  argument  that  the  Commission  is  a  court,  and 
that,  therefore,  its  decisions  are  conclusive  like  the  judg- 
ments of  a  sister  State,  has  been  regarded  with  little  favor 
by  the  Federal  judges.  In  Kentucky  &  Indiana  Bridge 
Co.  z/.  ly.  &  N.  R.  R.  Co.,  supru^  Judge  Jackson  held  that 
the  Commission  is  merely  a  referee  of  the  Circuit  Court, 
and  in  support  of  this  position  he  argues  that  the  Commis- 
sion cannot  be  a  court  constitutionally  organized,  because 
its  members  hold  only  for  a  fixed  period,  and  not  during 
good  behavior.  Congress  may,  however,  create  legislative 
courts  exercising  administrative  power  only,  and  whose 
judges,  being  invested  with  none  of  the  judicial  power  of 
the  United  States,  may  hold  office  otherwise  than  during 
good  behavior.* 

'*  Notwithstanding  the  judge's  misconception  of  a  point 
of  constitutional  law,"  to  use  Mr.  Sterne's  expression,  **the 
conclusion  is  apparent  that  the  effects  of  the  decisions  of  a 
'legislative  court'  are  necessarily  conclusive,  but  are  con- 
trolled by  the  terms  of  the  act  creating  it."  *'If,"  says 
Judge  AcHESON,  in  Interstate  Commerce  Commission  v.  Le- 
high Valley  Railroad  Co.,  *'  the  acts  of  Congress  had  been 
silent  as  to  the  effect  to  be  given  to  findings  of  fact  by  the 
Interstate  Commerce  Commission,  it  might,  perhaps,  have 
been  reasonably  inferrable  that  the  legislative  intent  was 
that  those  findings  should  fall  within  the  general  rule,  that 

^See  also  State  ex  rel.  Board  of  Transportation  v,  Freemont,  E.  & 
M.  R.  R.  Co.,  35  Fed.  Reporter,  118. 

*  American  Insnrance  Co.  v.  Canter,  i  Peters,  511. 
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where  the  law  has  confided  to  a  special  tribunal  the  authority 
to  hear  and  determine  certain  matters  in  the  course  of  its 
duties,  the  decision  of  that  tribunal,  within  the  scope  of  its 
authority,  is  conclusive  upon  all  other  tribunals,  but  any 
such  implication  is  excluded  by  the  express  terms  of  the 
Interstate  Commerce  Act.'' 

The  true  construction  of  the  meaning  of  the  law  upon 
this  point  may,  therefore,  be  summed  up  in  the  opinion  of 
Judge  AcHESON :  *  *  That  the  Court  is  not  confined  to  a  mere 
e3camination  of  the  acts,  as  heard  aiid  reported  by  the  Com- 
missioners, but  hears  and  determines  the  case,  de  novo^ 
Upon  proper  pleadings  and  proof  that  include,  not  only  the 
prima-facie  facts  reported  by  the  Commission,  but  all  other 
and  further  testimony  as  either  party  may  introduce  bear- 
ing upon  the  matters  in  controversy." 

The  practical  effects  of  this  interpretation  are  such  as 
to  clearly  demand  an  amendment  to  the  act  The  ques- 
tion naturally  arises,  Will  shippers  make  complaints  to 
the  Commission  as  heretofore,  or  will  they  proceed  in  the 
first  instance  to  endeavor  to  enforce  their  rights  in  the 
Federal  Courts  ?  If  the  first  course  be  adopted,  complaints 
are  involved  in  the  expense,  labor  and  delay  of  twice  pre- 
senting their  testimony,  and  that,  too,  with  no  compensat- 
ing advantages.  Experience  shows  that  a  favorable  decis- 
ion by  the  Commission,  and  the  offering  of  its  findings  of 
facts  as  evidence  in  the  Circuit  Court,  is  of  no  practical 
assistance.  Moreover,  questions  as  to  the  propriety  of  rail- 
road rates  relate  only  to  present  conditions,  and  a  decision,, 
to  be  of  any  value,  must  be  rendered  without  delay.  If, 
on  the  other  hand,  the  Circuit  Courts  have  jurisdiction  to 
enforce,  by  injunction,  not  merely  the  lawful  orders  of  the 
Commission,  but  also  the  provision  of  the  act  independ- 
ently of  a  previous  complaint  to  that  body,  shippers  will 
obtain  redress  in  the  Federal  Courts  in  the  first  instance. 
The  Interstate  Commerce  Commission  will  become  a  non- 
entity, and  the  Federal  Courts  will  be  compelled  to  decide  a 
multitude  of  railroad  problems  whose  correct  solution  de- 
pends not  on  the  application  of  legal  precedents,  but  upon 
a  practical  acquaintance  with  the  details  of  railroad  man- 
agement. 
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In  advance  of  judicial  decisions,  it  is  diflScult  to  say 
whether  the  Circuit  Courts  will  maintain  or  deny  their 
original  jurisdiction  to  issue  such  injunctions.     This  much, 
however,  may  be  argued  in  favor  of  the  power.     The  reme- 
dies prescribed  by  the  act  itself,  it  is  expressly  declared  by 
Section  22,  are  not  "in  any  way  to  abridge  or  alter  the 
remedies  now  existing  at  common  law  or  by  statute,  but 
the  provisions  of  this  act  are  in  addition  to  such  reme- 
dies."   Section  716  of  the  Revised  Statutes  declares  that 
**the  Circuit  Courts  shall  have  power  to  issue  all  writs  not 
specially  provided  for  by  statute,  which  may  be  neces- 
sary for  the  exercise  of  their  respective  jurisdictions  and 
agreeable  to  the  usages  and  principles  of  law."     The  inad- 
equacy of  even  punitive  damages  as  a  remedy  against  con- 
tinuing the  excessive  charges  or  future  discriminations, 
together  with  the  policy  of  eqjiity  to  prevent  a  multiplicity 
of  suits,  would  seem  to  furnish  a  substantial  basis  for  the 
jnrisdiction  without  a  previous  order  of  the  Commission. 
Bnt  it  is  unnecessary  to  determine  which  of  these  alterna- 
tives will  result,  as  both  would  be  equally  desirable  from  a 
mercantile  standpoint,  especially  since  amendatory  legis- 
lation will  obviate  both  difl5.culties. 

II.  Is  the  Act  of  February  ^,  /<?<?/,  unconstitutional  as 
involmng  a  delegdtion  of  legislcUive  power  f  It  is  postu- 
lated that  the  constitutional  power  to  regulate  commerce 
includes  the  power,  to  fix  railroad  rates.  Chief  Justice 
Marshall,  in  Gibbons  v.  Ogden,  construed  the  words 
*' power  to  regulate"  as  follows:  **This  power,  like  all 
others  vested  in  Congress,  is  complete  in  itself,  may  be 
exercised  to  its  utmost  extent,  and  acknowledges  no  limi- 
tations other  than  are  prescribed  in  the  Constitution. ' '  And 
in  the  same  case  Mr.  Justice  Johnson  declared  that  ^*  the 
power  is  the  same  as  that  which  previously  existed  in  the 
sovereign  States,  and  that  the  power  of  a  sovereign  State 
over  commerce  is  the  power  to  limit  and  restrain  it  at 
pleasure." 

The  only  question  open,  therefore,  is,  whether  the  Com- 
mission may  constitutionally  exercise  this  power.  That 
the*  act  to  regulate  commerce  conferred  upon  the  Com- 
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mission  the  power  to  fix  rates  is  a  logical  conclusion  firom 
the  words  of  Section  12  of  the  act :  **The  Commission  is 
hereby  authorized  and  required  to  execute  and  enforce  the 
provisions  of  this  act."  If,  then,  the  act  declares,  as  in 
Section  i,  that  **all  charges  made  for  any  services  ren- 
dered, or  to  be  rendered,  in  the  transportation  of  passengers 
or  property,  shall  be  reasonable  and  just,  and  every  unjust 
and  unreasonable  charge  for  such  services  is  prohibited  and 
declared  to  be  unlawful,"  the  Commission  must  either  have 
the  power  to  declare  what  are  just  rates,  or  the  absurdity 
follows  that  any  reduction  whatever  is  a  compliance  with 
the  order,  and  a  just  and  reasonable  rate  can  only  be  ob- 
tained by  a  shipper  by  successive  litigations.  While  it  is 
true  that  **one  of  the  set  maxims  of  constitutional  law  is 
that  the  power  conferred  upon  the  Legislature  to  make 
laws  cannot  be  delegated  by.  that  department  to  any  other 
body  or  authority,"  *  nevertheless  this  maxim  is  subject 
to  several  exceptions  and  modifications,  and  is  rather  a  fic^ 
tion  of  political  science  than  a  precise  principle  of  law. 
In  Locke  on  Civil  Government,*  a  discriminating  analysis 
reveals  the  fact  that  the  functions  of  the  three  departments 
of  government  cannot  be  thus  logically  differentiated,  and 
numerous  legal  decisions  establish  that  the  functions  of  one 
department  may  constitutionally  partake  of  the  character 
of  the  others.  Municipal  governments -illustrate,  perhaps, 
the  first  class  of  exceptions,  but  a  no  less  important  excep- 
tion is  made  in  the  case  of  railroad  commissions.  In  Chi- 
cago &  N.  W.  Railroad  v.  Dey.^/  ^x/.,*  an  injunction  was 
asked  for  to  restrain  the  Commissioners  from  enforcing 
their  schedule  of  rates  because  the  power  to  **  fix  rates  for 
common  carriers "  is  a  legislative  function  and  cannot  be 
delegated  to  commissioners.  The  Court  held  that  there 
was  no  delegation,  as  the  fixing  of  rates  was  merely  an  ad- 
ministrative function. 

**  It  seems  to  us  that  the  authority  and  discretion  con- 
ferred upon  this  Commission  is  of  the  latter  kind.     The 

^  Cooley  on  Constitutional  Limitations,  137. 

'Sec.  142. 

» 4  Ry.  and  Corp.,  L.  J.,  465. 
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Legislature  enacts  that  all  freight  rates  and  passenger  rates 
shall  be  just  and  reasonable,  and  what  are  equal  and  rea- 
sonable rates  is  a  question  depending  upon  an  infinite  and 
ever-changing  variety  of  circumstances.     We  are  referred 
to  no  case  where  the  g^ant  of  such  authority  and  discretion 
to  a  board  or  commission  has  been  held  invalid  as  the  dele- 
gation of  legislative  jwwer,  but  numerous  decisions  sustain 
the  validity.'* '     In  Commission  v,  Milwaukee  &  St.  Paul 
Railroad  the  Supreme  Court  of  Minnesota  used  this  lan- 
guage:   '*The  difference  between  the  departments  un- 
doubtedly is  that  the  legislative  makes,  the  executive  exe- 
cutes and  the  judiciary  construes  the  law  ;  but  the  maker 
of  the  law  may  submit  something  to  the  discretion  of  the 
other  departments,  and  the  precise  boundary  of  this  power 
is  a  subject  of  difficulty^  a  delicate  inquiry  into  which  a 
court  will  not  unnecessarily  enter.''  * 

In  Tilley  v.  Savannah,  Florida  &  Western  Railroad,* 
the  Court  sustained  the  constitutionality  of  the  Commission 
and  said :  ''The  true  distinction,  therefore,  is  between  the 
delegation  of  power  to  make  a  law  which  necessarily  in- 
volves a  discretion  as  to  what  it  shall  be  and  the  conferring 
an  authority  or  discretion  as  to  its  execution  by  exercise 
under  and  in  pursuance  of  the  law.  The  first  cannot  be 
done;  to  the  latter  no  valid  objection  can  be  made."* 

IIL  Is  it  constitutional  for  the  Commission  to  condemn 
as  unreasonable  and  unjust  rates  charged  by  common  car- 
riers of  interstate  commerce  so  long  as  those  rates  are  not 
greater  than  those  permitted  to  be  charged  by  the  carrier 
corporations  in  their  charters  which  they  have  obtained  from 
State  legislatures  f 

The  inquiry  under  this  head  would  naturally  be  directed 
to  two  points:  (i)  Has  the  State  Legislature  used  language 
equivalent  to  a  renunciation  of  all  future  interference,  and 

^To  the  same  eflfect  are  Tilley  v.  Savannah,  Florida  &  Western  Rail- 
road, 5  Fed.  Rep.,  $58 ;  State  ex  reL  Commission  v.  Chicago,  Milwaukee 
&  St  Paul  Railroad,  37  N.  W.  Rep.,  782. 

*  Citing  Wayman  v.  Southard,  10  Wheaton,  46. 

•5  Fed.  Rep.,  641. 

^See  also  Georgia  Banking  Co.  v.  Smith,  128  U.  S.,  181. 
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therefore  established  a  contractal  relation  between  the 
State  and  the  carrier?  (2)  Does  the  subject-matter  of  the 
contract  lie  within  the  domain  of  a  State  legislature  ?  It 
is  clear  that  even  when  the  terms  of  the  charter  constitute 
a  positive  contract  between  the  legislature  and  the  railroad 
corporation,  such  an  agreement  is  binding  only  upon  the 
State  itself  which  entered  into  the  contract,  and  necessarily 
imposes  no  obligation  upon  another  sovereign  power  in 
respect  to  the  corporation  when  within  the  latter' s  domin- 
ion. Hence,  in  cases  arising  under  the  Interstate  Com- 
merce Act,  all  inquiry  as  to  the  exact  meaning  of  the  ^*  terms 
of  exclusion''  employed  in  State  charters  is  dispensed  with. 
The  power  of  Congress  over  interstate  commerce,  as  has 
been  said,  is  an  exclusive  power.*  Consequently,  even  in  the 
absence  of  Congressional  regulation,  no  State  could  have 
entered  into  more  than  a  nudum  pactum  with  reference  to  its 
future  regulation  of  interstate  commerce.  However  binding 
such  a  contract  might  be  as  to  a  State's  internal  commerce, 
it  imposes  no  obligation  whatever  upon  Congress.  Nor  can 
the  fact  that  a  corporation  is  chartered  by  all  of  the  States 
through  which  it  transports  interstate  traffic,  and  that 
these  charters  constitute  contracts  in  respect  to  the  maxi- 
mum rates  to  be  charged,  authorize  the  railroad  to  charge 
any  rates  within  the  maximum,  if  those  rates  are  con- 
demned by  the  Federal  Government 

In  Norfolk  &  Western  Railroad  Co.  v,  Pennsylvania,* 
Mr.  Justice  Lamar  clearly  states  this  doctrine  :  ''When- 
ever a  commodity  has  begun  to  move  as  an  article  of  trade 
from  one  State  to  another,  commerce  in  that  commodity  be- 
tween the  States  has  commenced.  The  fact  that  several 
different  and  independent  agencies  are  employed  in  trans- 
porting the  commodity,  some  acting  entirely  in  one  State 
and  some  through  two  or  more  States,  does  not  in  any 
respect  aflfect  the  character  of  the  transaction,  and  to  the 
extent  to  which  each  agency  acts  in  that  transaction  it  is 
subject  to  the  regulation  of  commerce."  States  of  the 
Union. having  once  parted  with  the  power  to  regulate  com- 

^Leisyt/.  Hardin,  135  U.  S.,  100. 
«I36U.  S.,  114. 
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merce  among  the  several  States  by  ratifying  the  Consti- 
tution, and  having  conferred  that  power  upon  Congress 
exclusively,  all  charters  subsequently  granted  must  con- 
form to  this  organic  law,  and  no  State  charters  can, 
therefore,  confer  upon  common  carriers  exemption  in  the 
smallest  degree  from  the  regulation  by  Congress  of  their 
interstate  traffic. 

IV.  If  the  final  and  absolute  power  to  fix  rates  were  con- 
ferred on  the  Interstate  Commerce  Commission^  would  the 
exercise  of  such  a  power  involve  a  deprivation  of  property 
'*  without  due  process  of  law ?^^ 

The  cases  of  Chicago,  etc..  Railroad  Co.  v.  Minnesota,* 
and  Minneapolis  &  Eastern  Railroad  Co.  v.  Minnesota,*  are 
instructive  upon  this  point  The  former  case  came  before 
the  Supreme  Court  upon  a  writ  of  error  to  review  a  judg- 
ment of  the  Supreme  Court  of  Minnesota  awarding  a  writ 
of  mandamus  against  the  Chicago,  Milwaukee  &  St.  Paul 
Railroad  Co.  The  act  of  Minnesota,  under  which  the  con- 
troversy arose,  provided  that  in  case  the  **  Commission 
shall  find,  at  any  time,  that  any  part  of  the  tariffs  of 
charges  filed  and  published  by  common  carriers  is  in  any 
respect  unequal  or  unreasonable,  it  shall  have  the  power, 
and  it  is  authorized  and  directed  to  compel  any  common 
carrier  to  change  the  same  and  to  adopt  such  charge  as  the 
Commission  shall  declare  to  be  equal  and  reasonable.*' 

The  company  having  refused  to  adopt  the  schedule 
fixed  by  the  Commission,  the  latter  sought  to  enforce  com- 
pliance by  mandamus.  The  United  States  Supreme  Court 
decided  (Mr.  Justice  Blatchford  delivering  the  opinion) 
that  the  Minnesota  statute  in  effect  deprived  the  company 
of  its  right  to  a  judicial  investigation  by  due  process  of 
law.  From  this  opinion  Justices  Bradley,  Gray  and 
Lahar  dissented.  Its  importance  in  application  to  the 
Interstate  Commerce  Act  or  to  proposed  amendments  to  the 
same  cannot  be  exaggerated,  it  must  be  admitted  that  as 
the  Minnesota  statute  made  no  provision  for  a  hearing,  for 
a  summons  or  for  notice  to  the  company,  and  afforded  no 
opportunity  for  it  to  introduce  witnesses  before  the  Com- 

,134  U.  S.,  418.  «/flr.,  467. 
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mission,  while  the  Interstate  Commerce  Act  secures  all  these 
rights  to  the  carrying  companies,  the  two  cases  are  not 
entirely  parallel,  but  the  point  in  the  one  suflBciently 
resembles  that  in  the  other  to  make  this  decision  a  con- 
trolling authority  and  a  valuable  guide  to  constitutional 
legislation.  The  conclusion  was  reached  in  the  preceding 
section  of  this  article  that  conferring  upon  the  Commission 
the  final  and  absolute  power  of  making  rates  was  not  a 
delegation  of  legislative  power ;  but  the  question  now 
arises  whether  conferring  power  upon  the  Commission  to 
determine  what  are  just  and  reasonable  rates  is  not  an  un- 
constitutional transfer  of  judicial  functions  to  a  non-judicial, 
administrative  body.  The  Act  of  Congress,  making  all 
charges  just  and  reasonable,  was,  properly  speaking,  a 
legislative  act  declarative  of  the  common  law.* 

The  determination  of  the  two  questions  which  naturally 
follow  ( i)  what  is  a  just  and  reasonable  rate  in  the  absence 
of  a  definition  by  the  legislature,  and  (2)  is  any  given  rate 
just  and  reasonable,  is  clearly  the  function  of  the  judicial 
department.  It  will  be  remembered  that  the  distinction 
was  made  under  the  head  of  the  (Jclegation  of  power  be- 
tween declaring  what  the  law  shall  be  and  applying  a  well- 
defined  law  to  particular  facts.  In  the  latter  case,  there  is 
clearly  no  legislative  power  exercised  ;  but  when  a  commis- 
sion undertakes  to  say  what  is  a  just  and  reasonable  rate, 
what  are  like  and  contemporaneous  services,  what  are  sub- 
stantially similar  circumstances  and  conditions,  it  attempts 
not  merely  to  apply  the  law,  but  to  ascertain  primarily  what 
the  law  is.  The  Interstate  Commerce  Act  requires  to  be 
expounded  before  it  can  be  applied,  and  to  expound  the 
Federal  law  is  the  business  of  the  Federal  Courts.  The 
case  of  the  Chicago,  etc..  Railroad  Co.  v,  Minnesota  is  a 
direct  authority  upon  the  point  that  a  legislature  cannot 
confer  the  final  determination  of  a  question  of  law  upon  a 
railroad  commission.  The  Court  used  the  following  lan- 
guage :  *'The  question  of  the  reasonableness  of  a  rate  of 
charge  for  transportation  by  a  railroad  company,  involving 
as  it  does  the  element  of  reasonableness  both  as  regards  the 

iMenacho  v.  Ward,  27  F.  R.,  29. 
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company  and  as  regards  the  public,  is  eminently  a  question 
for  judicial  investigation  requiring  due  process  of  law  for 
its  determination." 

The  dissenting  opinion  of  Mr.  Justice  Bradley,  who 
admits  that  '*  what  is  a  reasonable  charge  is  pre-eminently 
a  legislative  question  "  and  not  a  judicial  one,  admits  that 
**  where  the  Legislature  declares  that  the  charges  shall  be 
reasonable,  or,  which  is  just  the  same  thing,  allows  the 
common-law  rule  to  that  effect  to  stand,  and  leaves  the 
matter  there,  then  resort  may  be  had  to  the  courts  to  in- 
quire judicially  whether  the  charges  are  reasonable. ' '  But 
what  practical  difference  is  there  between  this  supposed 
case  and  the  one  under  discussion  ?  In  making  the  de- 
cision of  the  Commission  final,  the  Legislature  does  not  ob- 
viate the  fact  that  they  have  enacted  a  law  and  referred  it 
for  interpretation  to  a  mere  creature  of  the  legislative  de- 
partment. To  shut  off  all  judicial  inquiry  into  the  mean- 
'  ing  of  the  act  would  be  to  extend  the  prerogative  of  an 
administrative  body  decidedly  beyond  their  constitutional 
limits.  The  distinction  is  patent  between  the  right  of  the 
Legislature  to  enact,  in  the  first  instance,  that  no  rate  shall 
exceed  a  certain  maximum  per  ton  per  mile,  and  an  en- 
actment that  all  rates  shall  be  just  and  reasonable.  In  the 
first  case  there  is  no  question  for  the  courts  to  decide,  but 
in  the  second  case  the  question  is  eminently  a  judicial  one. 
Between  these  two  cases  lies  the  case  under  discussion, 
viz.,  where  the  Legislature  empowers  a  commission  to  de- 
termine finally  and  absolutely  what  are  just  and  reasonable 
rates. 

Since,  however,  in  the  second  case,  the  legislature 
cannot  define  the  meaning  of  just  and  reasonable  rates  ex- 
cept by  the  enactment  of  another  statute,  it  is  diflicult  to 
see  how  a  commission  can  finally  construe  those  terms 
without  usurping  either  judicial  or  legislative  functions. 
It  may,  indeed,  be,  as  is  hereafter  contended,  that  the  term 
** reasonable  rates*'  is  not  capable  of  a  general  definition, 
but  will  vary  according  to  the  peculiar  facts  of  each  par- 
ticular case..  Nevertheless,  even  this  construction  can 
come  only  from  the  judicial  department. 
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V.  General  Conclusions. 

Prom  an  examination  of  the  foregoing  constitutional 
questions  arising  in  the  suits  of  the  Interstate  Commerce 
Commission,  it  appears  that  while  expediency  dictates  an 
amendment  of  the  act,  there  are  certain  well-defined  limi- 
tations withm  which  amendments  must  be  made  to  render 
them  constitutionally  effectual.  Such  a  scheme  of  amend- 
ment as  that  proposed  by  the  Commission  itself,  in  its 
Fourth  Annual  Report,'  viz.,  thatt  **on  the  hearing  in 
the  Circuit  Court  all  findings  of  fact  made  by  the  Com- 
mission shall  be  deemed  and  held  conclusive,  unless 
found  by  the  Court  on  the  record  to  be  erroneous,  and  all 
questions  of  law  arising  in  said  proceeding  shall  be.  heard, 
considered  and  determined  by  said  Circuit  Court  as  though 
they  had  not  been  heard,  considered  and  determined  by  the 
Commission  in  any  manner  whatever,"  while  designed  to 
make  the  findings  of  fact  of  the  Commission  not  merely 
prima-facie  evidence,  but  conclusive  evidence,  would  not* 
effect  that  result 

What  is  a  question  of  law,  and  what  is  a  cjuestion  of 
fact?  In  the  past  the  effort  of  the  Commission  has  been  to 
treat  all  questions  as  questions  of  fact,  while,  on  the  othef 
hand,  the  Circuit  Court  have  reached  a  conclusion  different 
from  the  decision  of  the  Commission  by  treating  the' point 
at  issue  as  merely  a  question  of  the  judicial  interpretation 
of  the  statute.  Thus  in  the  case  of  the  Interstate  Com- 
merce Commission  v.  Baltimore  and  Ohio  Railroad,*  it  was 
found  as  a  fact  by  the  Commission  that  **  party-rate  tick- 
ets" were  a  style  or  variety  of  tickets  differing  from  excur- 
sion, commutation  or  mileage  tickets  (the  three  exceptions 
enumerated  in  the  section  prohibiting  discriminations), 
and,  therefore,  the  conclusion  of  law  followed  that  '*  party- 
rate  tickets  "  were  illegal ;  but  the  Circuit  Court  treated  the 
question,  are  ** party-rate  tickets"  a  discrimination?  not 
as  a  mixed  question  of  law  and  fact,  but  as  purely  a  ques- 
tion of  law.     They  construed  the  word  **  commutation 

1  pp.  20,  21.  *  43  Fed.  Rep.,  48. 
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in  the  act  to  be  a  generic  term  sufficiently  broad  to  include 
the  parti cul^ir  variety  known  as  *'  party-rate  tickets."* 

Plainly,  the  questions,  what  in  any  given  case  is  a 
reasonable  or  unreasonable  rate,  what  are  substantially 
similar  circumstances  and  conditions,  what  is  undue  or  un- 
reasonable preference  or  advantage,  what  is  undue  or 
unreasonable  prejudice  or  disadvantage,  are  all  mixed 
questions  of  law  and  fact  which  have  never  received  either 
legislative  or  judicial  definition.  Whether  a  particular 
case  falls  within  the  line  is,  of  course,  a  question  of  fact; 
but  inasmuch  as  the  line  between  questions  of  law  and  fact 
cannot  be  accurately  drawn  for  all  cases,  and  as  the  judicial 
power  of  the  United  States  extends  to  all  cases  arising 
under  the  laws  of  the  United  States,  the  suggestions  of  the 
Commission,  if  adopted,  would  simply  perpetuate  the  pres- 
ent undesirable  practice  of  trying  every  question  twice, 
first  as  one  of  fact  and  then  as  one  of  law.  Another  con- 
stitutional limitation  which  must  be  borne  in  mind  by  the 
legislator  proposing  amendments  to  the  Interstate  Com- 
merce Act  is,  that  the  judicial  power  of  the  United  States 
is  vested  by  the  Constitution  in  one  Supreme  Court  and  in 
inferior  courts  whose  judges  hold  office  during  good  be- 
havior. No  body  of  men,  therefore,  can  render  an  absolute 
and  final  decision  upon  questions  of  law  within  the  prov- 
ince of  the  judiciary  unless  those  men  constitute  an  inferior 
court  and  hold  office  during  good  behavior.  It  is  apparent 
that  the  task  of  finally  and  authoritatively  defining  the 
terms  of  the  Interstate  Commerce  Act  is  judicial  in  its 
character,  and  one  that  can  never  be  constitutionally  final 
and  absolute  when  performed  by  commissioners  whose  tenure 
is  only  for  a  term  of  years.  Enough  has  been  said  to  prove 
the  proposition  that  future  legislation  must  proceed  upon 
the  plan  of  referring  all  questions  arising  under  the  Inter- 
state Commerce  Act  to  a  constitutionally  organized  Fed- 
eral Court 

A  system  of  procedure  which  would  refer  to  the  Federal 
Courts  all  questions  arising  under   the   Interstate    Com- 

^  See,  in  this  connection,  Samuels  v.  L.  &  N.  R.  R.  Co.,  31  Fed.  Rep., 
58;  United  States  v,  Tozer,  2  I.  C.  C.  Rep.,  540 ;  39  Fed.  Rep.,  369. 
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merce  Act  would  prevent  the  delays  and  embarrassments 
of  the  present  practice.  The  judgments  of  such  a  court 
would  necessarily  be  conclusive  as  to  the  facts  found  and 
not  merely  prima-facie  evidence  No  question  could  then 
arise  as  to ,  the  delegation  of  legislative  power,  and  the 
process  of  law,  in  the  most  comprehensive  sense,  would  be 
secured. 

Two  alternatives,  then,  present  themselves  to  the  legis- 
lator :  (i)  shall  the  idea  of  a  commission  be  disc?irded  and 
the  enforcement  of  the  Interstate  Commerce  Act  be  left  ex- 
clusively to  the  Federal  Courts  ;  or  (2)  shall  Congress  con- 
fer judicial  powers  upon  the  Interstate  Commerce  Com- 
mission, invest  them  with  tenure  for  life,  dependent  only 
upon  good  behavior  ?  . 

If  the  enforcement  of  the  Interstate  Commerce  Act 
required  merely  the  application  of  certain  well-defined  prin- 
ciples of  law  to  the  various  cases  arising  under  it,  no  plan 
could  be  more  desirable  than  to  refer  the  entire  matter  to 
Federal  judges,  learned  in  the  law.  But  a  slight  reflection 
shows  that  questions  concerning  the  reasonableness  of  inter- 
state railroad  rates,  while  they  undoubtedly  demand  the 
exercise  of  judicial  powers,  in  the  interpretation  of  the 
statute,  require  also  an  intimate  acquaintance  wi^h  the  com- 
plex details  of  the  business  of  railroad  transportation.  For 
example,  take  the  question,  what  in  any  particular  case  is  a 
reasonable  rate?  To  answer  this  question  properly  a  court 
cannot  look  to  precedent  or  authority,  because  there  is  none. 
Nor  is  any  one  criterion  adequate.  You  cannot  determine 
the  reasonableness  of  a  rate  exclusively  by  the  weight  or  by 
the  bulk  or  by  the  value  of  a  commodity  transported.  To 
impose  a  certain  charge  per  ton  per  mile  for  all  articles 
would  effectually  prevent  those  whose  value  is  small  in  pro- 
portion to  their  weight  from  ever  reaching  the  market.  So, 
too,  if  bulk  were  the  only  determinant  It  may  be  said  that 
the  minimum  charge  on  any  commodity  should  be  the  cost 
of  carrying  it,  plus  a  fair  profit  to  the  carrier  for  the  service. 
But  this  theory  disregards  the  fact  that  the  cost  of  trans- 
portation will  vary  according  to  weight  and  bulk,  and  thus 
heavier  and  larger  articles  will  be  charged  more  in  propor- 
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tion  to  their  value  than  smaller  and  lighter  ones.  To  as- 
certain, therefore,  what  is  a  just  and  reasonable  rate  for 
any  particular  commodity,  the  entire  schedule  of  rates  must 
be  considered,  and  such  a  classification  adopted  as  will  im- 
pose heavier  rates  upon  articles  whose  value  is  greater  in 
proportion  to  their  bulk  or  weight  instead  of  placing  upon 
any  traffic  a  greater  burden  than  it  can  bear.*  But,  again, 
in  making  a  just  and  reasonable  rate,  one  must  consider  the 
interest  of  the  railroad  company  as  well  as  that  of  the  ship- 
per; the  cost  of  construction,  of  running  expenses,  of  neces- 
sary improvements,  of  the  introduction  of  new  appliances, 
are  all  elements  in  the  problem.  It  is  clearly  impossible 
to  promulgate  any  general  rule  as  to  the  amount  of  income 
to  be  devoted  to  these  purposes,  just  as  it  is  impossible  to 
say  what  dividends  on  the  stock  or  what  interest  on  the 
bonds  and  mortgages  railroads  in  general  mustearn^nough 
to  pay.  It  has  been  said  that  rates  should  never  be  fixed 
so  low  that  the  company  cannot  pay  interest  upon  its  obli- 
gations and  some  dividends  to  its  stockholders.  But  if  no 
rates  were  excessive  so  long  as  the  entire  income  of  a  road 
was  not  suflScient  to  pay  dividends,  the  shipper  would  be  at 
the  mercy  of  bankrupt  railroads  which  never  have  and  never 
will  pay  dividends.  By  charging  ordinary  rates  such  rail- 
roads are  nevertheless  able  to  pay  running  expenses,  and 
thus  serve  the  interests  of  the  public.  Nor  would  it  be 
sufficient  for  the  Circuit  judges  to  possess  a  knowledge  of 
the  traffic  and  finances  of  merely  the  defendant  corporation. 
They  must  not  only  have  the  information  possessed  by  a 
general  freight  agent,  a  general  passenger  agent,  and  a 
board  of  directors  of  the  railroad  whose  rates  are  the  sub- 
ject of  inquiry,  but  a  similar  acquaintance  with  the  busi- 
ness of  rival  carriers.  No  railroad  can  be  considered 
singly,  but  only  as  part  of  the  general  transportation  system 
of  the  country.  A  rate,  to  be  just  and  reasonable,  must 
have  regard  to  the  interests  not  only  of  the  shipper  and 
carrier,  but  also  to  the  interests  of  competing  roads;  With- 
out pressing  the  inquiry  further,  the  conclusion  is  evident 
that  the  powers  necessary  to  a  wise  administration  of  the 

^See  preceding  article  on  "  The  Anthracite  Coal  Situation.** 
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Interstate  Coramerce  Act  should  be  confided  by  Congress 
to  a  body  of  men  who  can  devote  to  the  investigation  of 
these  questions  of  transportation  their  exclusive  time  and 
attention,  and  who  will  render  decisions  based  upon  the 
exercise  of  a  sound  business  discretion. 

The  Federal  judges  cannot  devote  the  time  to  these 
questions  which  their  complexity  and  importance  demand. 
Even  if  they  could  give  such  subjects  adequate  atten- 
tion, the  diversity  of.  their  decisions  in  different  circuits 
upon  practically  similar  facts  would  prevent  a  uniform  de- 
velopment of  the  law  and  furnish  no  practical  guide  for 
business  men.  The  extra  delay  consequent  upon  increas- 
ing the  amount  of  business  now  before* the  courts  is  a  sub- 
stantial objection  to  referring  to  their  decision  such  ques- 
tions as  those  concerning  rates,  in  which  a  decision  must  be 
summarily  rendered  and  enforced,  or  the  delay  practically 
defeats  the  remedy. 

Without  entering  into  minute  details,  there  are  several 
points  which  should  commend  themselves  to  a  legislator 
when  drafting  an  amendment  to  the  existing  law.  Ex- 
periment has  shown  that  three  classes  of  questions  arise 
under  the  Interstate  Commerce  Act  :  (a)  pure  questions  of 
fact,  e.  g. ,  whether  a  rebate  has  been  given,  whether  a  less 
sum  has  been  charged  to  one  shipper  than  to  another,  or 
what  are  the  annual  earnings  of  a  corporation;  {b)  mixed 
questions  of  fact  and  law,  e.  g,y  what  is  a  reasonable  rate, 
what  are  substantially  similar  circumstances  and  condi- 
tions, what  is  a  like  and  contemporaneous  service;  (r)  pure 
questions  of  law,  e.  ^.,  whether  express  companies  doing 
business  over  the  roads  of  common  carriers  are  subject  to 
the  provisions  of  the  act,  or  questions  of  construction  of 
contracts  or  leases. 

A  properly  constructed  judicial  system  designed  to  en- 
force the  act  to  regulate  commerce  would  clothe  the  Com- 
mission with  judicial  powers  and  confer  upon  it  exclusive 
jurisdiction  to  entertain  suits  for  damages,  or  enforce  its  de- 
cisions by  injunction  or  other  summary  process  in  all  cases 
arising  under  the  act.  The  final  decision  of  all  mere 
questions  of  fact  should  be  confided  to  the  Commission  with 
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an  appeal  upon  pure  questions  of  law  and  mixed  questions 
of  law  and  fact  to  the  Supreme  Court,  according  to  that 
general  policy  of  the  law  which  leaves  questions  of  fact  to 
be  conclusively  settled  by  the  Court  which  hears  the  testi- 
mony and  refers  only  questions  of  law  to  the  appellate  tri- 
bunal. All  those  mixed  questions  which  lie  upon  the  bor- 
der line  of  law  and  fact  would  gradually  be  relegated  to  the 
former  class  upon  which  the  decision  of  the  Commission, 
as  a  Federal  Coiirt,  would  be  final.  Much  of  the  disfavor 
with  which  the  courts  now  regard  the  findings  and  decisions 
of  the  Commission  originate  in  a  natural  feelinjf  of  jealousy 
and  of  hostility  to  the  usurpation  of  judicial  powers.  The 
effect  of  the  system  above  outlined  would  be  to  produce  a 
uniform  and  consistent  body  of  interstate  commerce  law, 
judicially  expounded  and  eflBciently  enforced. 


THE  RECIPROCITY  ACTS  OF  1890-ARE  THEY 
CONSTITUTIONAL? 


By  Edward  B.  Whitney,  Esq. 


"Whenever  the  President  shaU  be  satisfied  that  nnjust  discrimina- 
tions are  made  *'  by  a  foreign  State  against  American  products,  **  he  may 
direct  that  suck  products  of  such  foreign  State,  .  .  ,  as  he  may  deem 
proper^  shall  be  excluded  from  the  United  States,"  and  may  "revoke, 
modify,  terminate  or  renew  any  such  direction  as  in  his  opinion  the  pub- 
lie  interest  may  require. "  * 

*'  With  a  view  to  securing  reciprocal  trade  with  countries  producing 
the  following  articles,  .  .  .  whenever  and  so  often  as  the  President 
shall  be  satisfied  that  the  Government  of  any  country  producing  and  ex> 
porting  sugars,  molasses,  coffee,  tea  and  hides,  raw  and  uncured,  or  any 
of  such  articles,  imposing  duties  or  other  exactions  upon  the  agricultural 
or  other  products  of  the  United  States,  which^  in  view^f  the  free  intro- 

ffee^  tea  and  hides  into  the  United 
/  unequal  and  unreasonable y  he  shall 
duty,"  to  issue  a  proclamation  levy- 
m  "such  sugar,  molasses,  coffee,  tea 
intry,  for  such  time  as  he  shall  deem, 


5- 
I.  1890,  \  3. 


Digitized  by 


Google 


174  'I'HE  RECIPROCITY  ACTS  OF  189O. 

These  two  clauses  comprise  the  famous  reciprocity 
legislation  of  tlie  Fifty- first  Congress.  Both  have  been  ques- 
tioned as  unconstitutional.  The  latter  has  been  challenged 
in  the  courts,  and  at  the  hour  of  this  writing  is  awaiting  the 
decision  of  the  Supreme  Court  of  the  United  States.  ^ 

Reciprocity,  however,  is  not  the  feature  that  is  chal- 
lenged. Reciprocity  laws  and  retaliation  laws  have  come 
down  to  us  from  time  immemorial.  Their  validity  is  un- 
questioned and  unquestionable.  They  will  last  as  long  as 
protective  tariffs  and  commercial  restrictions.  They  exist 
not  only  between  nations,  but  between  the  different  States 
of  our  Union,*  and  even  in  the  latter  case  their  constitution- 
ality has  years  since  been  sustained  by  the  supreme  tribunal.** 

Nor  may  the  legislation  be  brought  in  question  before 
the  courts  as  a  possible  violation  of  treaty  rights.  Such  an 
opposition  was  made  in  Congress,  and  with  grave  reason. 
Many  or  most  of  our  treaties  contain  the  well-known  *'  most- 
favored  nation ''  clause,  or  something  stronger.  With  such 
a  clause  the  levying  of  special  import  duties  may  be  difficult 
to  reconcile.  But  the  Constitution  is  not  violated  when  a 
statute  expressly  or  impliedly  repeals  a  treaty.*  One  is  as 
much  the  law  of  the  land  as  the  other.  Nobody  can  com- 
plain but  the  foreign  nation  whose  treaty  rights  are  broken, 
and  that  complaint  must  be  made  to  the  executive,  not  to 
the  judicial  branch  of  our  government.  It  is  a  question  of 
diplomacy  and  not  of  law. 

The  Reciprocity  Acts  of  1890  are  met  with  the  charge 
that  they  are  not  complete  laws  in  themselves ;  with  the 
charge  that  they  are  a  delegation  of  the  legislative  power 
and  duty  of  Congress  to  an  individual,  the  President  of  the 
United  States.  The  laying  of  a  tax  is  a  legislative  act.* 
So  is  the  regulation  of  commerce  in  times  of  peace.    The 

1  Boyd,  Sutton  &  Co.  v,  U.  S.;  H.  Herrman  Sternbach  &  Co.  v,  U.  S., 
argued  NovemJt)er,  1891.    [Since  decided,  February  29,  1892.] 

^"Commercial  Retaliation  between  the  States,"  Am.  Law  Review, 
Feb.,  1885. 

'  Fire  Association  v.  New  York,  119  U.  S.,  no. 

*  Chinese  Exclusion  Case,  130  U.  S.,  581  ;  Whitney  v,  Robertson, 
124  U.  S.,  190;  Head  Money  Cases,  112  U.  S.,  580,  599. 

*New  Orleans  Water  Works  v,  Louisiana  Sugar  Co.,  125  U.  S.,  18,  31. 
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discretion  of  the  Legislature  is  exercised  upon  two  main 
problems  in  the  consideration  of  a  proposed  statute*  One 
is,  whether  there  is  a  mischief  calling  for  a  remedy.  The 
other  is  the  nature  and  extent  of  the  remedy  to  be  applied. 
In  the  McKinley  Act  the  former  problem  especially,  in  the 
Food  Act  the  latter,  is  left  entirely  to  the  President  for 
solution.  Of  the  t^o  distinctively  legislative  functions, 
each  statute  delegates  one.  If  this  is  constitutional,  then 
both  functions  may  be  delegated  in  the  same  statute. 
Then  it  will  be  constitutional  for  Congress  to  say  to  the 
President :  *'  If  you  think  foreign  tariffs  are  unreasonable, 
you  may  exclude  at  your  discretion  any  or  all  foreign  pro- 
ducts, or  you  may  tax  them."  For  the  power  to  exclude 
involves  the  power  to  impose  license  fees,^  and  that  is  the 
power  to  tax. 

The  discussion  thus  reopened  is  one  of  the  oldest  and 
most  fundamental,  while  one  of  the  most  diflBcult  and  ob- 
scure and  most  unsettled,  in  all  our  jurisprudence.  The 
first  provision  of  the  Federal  Constitution  is,  that  '*A11 
legislative  powers  herein  granted  shall  be  vested  in  a  Con- 
gress of  .the  United  States."  State  constitutions  contain 
similar  provisions.  In  Federal  and  State  courts  alike  the 
general  principle  has  always  been  laid  dowa  and  never 
been  disputed,  that  the  legislative  power  cannot  be  dele- 
gated.* Some  State  courts  have  gone  so  far  as  to  deny 
the  right  of  the  Legislature  to  consult  its  principal,  the  peo- 
ple themselves,  by  a  referendum;^  others  have  allowed 
this,  while  still  denying  the  right  to  delegate  to  a  sub- 
agent.*  All  courts  have  allowed  certain  exceptions  to  the 
rule,  such  as  a  power  to  grant  local  self-government  to 
municipalities,  by  immemorial  usage,*  and  a  power  to  leave 
mere  questions  of  detail  to  be  worked  out  by  the  judiciary 

^  See  Hamilton  v.  Dillin,  21  WaU,  73. 

*  Way  man  v.  Soathard,  10  Wheat.,  i,  42-3;  Bank  of  U.  S.  v,  Hal- 
stead,  id.  51.  61 ;  /«  re  Rahrer,  140  U.  S.,  545,  560;  People's  R.  R.  v. 
Memphis  R.  R.,  10  Wall,  38,  50. 

>  Barto  V,  Himrod,  8  N.  Y.,  483. 

♦Locke's  Appeal,  72  Pa.  St,  491 ;  Cooley  Const  Lim.,  6th  ed.,  pp. 
140-46. 

»  Paul  V.  Gloucester  County,  50  N.  J.  I^w,  585 
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or  executive.*  Moreover,  as  most  statutes  must  be  condi- 
tional, waiting  for  some  given  state  of  facts  to  exist  to  call 
them  into  operation,  the  power  to  decide  whether  or  not 
that  time  has  arrived  must  be  delegated  to  the  judiciary  or 
to  the  executive. 

This  latter  is,  in  fact,  the  judicial  or  executive  prov- 
ince ;  but,  like  the  exceptions  above  mentioned,  it  neces- 
sarily involves  a  really  wide  limit  of  quasi-legislative  dis- 
cretion. Still,  if  our  courts  have  not  been  for  a  century  in 
error,  **  there  is  a  boundary  somewhere  between  those 
great  essential  acts  of  legislative  judgment,  the  power  to 
perform  which  cannot  be  delegated,  and  those  discretionary 
powers  which  may  be.  The  Legislature  could  not,  under 
the  guise  of  enacting  a  conditional  law,  provide  that  what- 
ever the  President  might  thereafter  enact  or  proclaim 
should  have  the  force  of  law."  *  **  It  will  not  be  contended 
that  Congress  can  delegate  to  the  courts,  or  to  any  tribunal, 
powers  which  are  strictly  and  exclusively  legislative.'*' 
**The  general  proposition,"  says  Solicitor-General  Taft, 
in  his  able  brief  for  the  government  upon  the  McKinley 
Act,  '*  that  Congress  has  no  power  to  delegate  its  legislative 
power  to  the  Executive  is  conceded." 

The  Solicitor-General  defends  the  act,  first,  upon  au- 
thority of  the  brig  Aurora^  7  Cranch,  362 ;  second,  by  the 
claim  that  it  follows  a  line  of  statutes,  extending  over  a 
century  of  time,  so  unbroken  and  unquestioned  as  to  con- 
stitute a  practical  construction  of  the  Constitution  which 
it  is  now  too  late  to  re-examine.  We  believe  that  neither 
of  these  defences  is  well  founded,  and  that  in  fact  the  pres- 
ent question  comes  before  us  unaflFected  by  precedent  and 
to  be  decided  simply  upon  its  merits. 

The  brig  Aurora  came  before  the  Court  in  181 3,  un- 
der the  Non-importation  Laws  of  1809  and  18 10.  We  had 
become  embroiled  with  both  England  and  France,  then 
hotly  engaged  in  the  greatest  war  of  modern  history.  We 
claimed  certain  commercial  rights  as  a  neutral  party.  Eng- 

1  Wayman  v.  Southard,  10  Wheat,  i,  42-3 ;  In  re  Griner,  16  Wis.,  423. 

'  Paine,  J.,  In  re  Oliver,  17  Wis.,  681. 

«  Chief  Justice  Marshall  in  Wayman  v.  Southard,  10  Wheat,  i,  42. 
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land  and  Prance  denied  the  claim.    The  former  by  her  Or- 
ders in  Council,  Napoleon  by  his  Berlin  and  Milan  Decrees, 
violated,  as  we  claimed,  our  neutral  commerce.     It  may 
have  been  true  in  international  law  that  our  claims  were 
excessive  and  our  rights  doubtful.     But  as  a  matter  of 
American  law  the  case  was  clear.     For  the  claims  of  the 
administration  were  well  known,  and  in  matters  of  inter- 
national dispute  it  has  been  regarded  as  conceded  that  the 
courts  must  follow  the  lead  of  the  political  branch  of  the 
government*    When    Congress  and  the   President  have 
spoken,  it  would  ill  become  the  judiciary  to  take  the  side 
of  the  foreigner.     Under  these  circumstances  the  non-im- 
portation acts  *  were  passed,  closing  our  ports  to  the  trade 
of  our  commercial  enemies*. 

But  these  acts  authorized  the  President,  '*  In  case  either 
France  or  Great  Britain  shall  so  revoke  or  modify  her  edicts 
as  that  they  shall  cease  to  violate  the  neutral  commerce  of 
the  United  States,  to  declare  the  same  by  proclamation," 
upon  which  trade  should  be  renewed.  That  is,  the  Presi- 
dent was  simply  made  the  judge,  to  find  the  fact  and  apply 
the  well-recognized  and  then  familiar  rules  of  law.  His 
proclamation,  like  the  finding  of  a  lunacy  commission,  was 
but  the  official  evidence  of  the  fact  It  was  not  the  less  a 
judicial  or  executive,  rather  than  a  legislative  act,  because 
there  could  be  no  review  of  his  decision  by  any  other  tri- 
bunal. He  was  no  more  a  despot  in  this  respect  than  was, 
until  last  year,  the  Federal  Circuit  Judge  in  a  case  involv- 
ing a  sum  less  than  the  $5,000  necessary  to  warrant  an  ap- 
peal. It  is  common  to  leave  such  a  question  to  an  execu- 
tive officer  to  decide,  his  decision  being  final.'    For  this 

'  Chief  Justice  MarshaU  in  U.  S.  v.  Palmer,  3  Wheat.,  610,  635 ;  Gel- 
ston  V,  Hoyt,  3  Wheat.,  246,  324  (recognition  of  Haytian  insurgents); 
Williams  v.  Sufifolk  Ins.  Co.,  13  Pet.,  414,  420  (ownership  of  Falkland 
Islands);  Foster  v,  Neilson,  2  Pet,  253,  307  (boundaries  of  Louisiana  pur- 
chase); Garcia  v.  Lee,  12  Pet.,  511  (do.);  Phillips  v,  Payne,  92  U.  S.,  130 
(cession  of  Alexandria  from  District  of  Columbia  to  Virginia);  Jones  v. 
U.  S.,  137  U.  S.,  202  (ownership  of  Guano  Islands). 

*Acta  of  March  i,  1809;  May  i,  1810. 

'Martin  v.  Mott,  12  Wheat,  19;  Murray's  Lessee  v,  Hoboken  Land 
and  Improvement  Co.,  18  How.,  272,  280. 
12 
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reason,  in  the  brig  Aurora^  liie  statute  was  sustained,  as 
appears  both  by  the  briefs  of  counsel  and  by  the  opinion  of 
the  Court. 

The  distinction  from  the  present  statute  is  apparent. 
The  President  is  now  directed  to  impose  duties  upon  the 
imports  of  any  nation  whose  **  exactions  "  on  our  products, 
*'in  view  of"  our  rather  modest  free  list,  **he  may  deem  to 
be  reciprocally  unequal  and  unreasonable.''  There  is,  and 
can  be,  no  standard  of  comparison.  It  is  impossible  to 
formulate  a  rule,  or  anything  nearer  than  a  guess,  as  to  the 
definition  or  the  measurement  of  reciprocal  unreasonable- 
ness. No  court  could  pass  upon  such  a  question.  The 
whole  labored  structure  amounts  but  to  saying  that  the 
President  may  impose  the  duties  in  his  discretion  as  against 
any  nation  but  one  absolutely  under  the  dominion  of  free 
trade.  The  discretipn  does  not  concern  details  alone,  but 
the  broadest  principles  of  action.  Its  exercise  is  in  every 
sense  a  legislative  act. 

.  Is  there,  then,  such  a  uniform  course  of  legislation  as 
to  justify  so  clear  a  departure  from  fundamental  principles 
of  government?  Usage  is  indeed  a  powerful,  sometimes  a 
controlling,  factor  in  constitutional  discussions.  But  in 
the  construction  of  statutes  and  constitutions,  as  of  con- 
tracts, the  usage  given  such  effect  has  been  long,  con- 
tinuous and  generally  acquiesced  in.*  Our  history,  on  the 
contrary,  shows  four  stages  in  the  progress  of  retaliatory 
legislation  ;  first,  a  form  loose  like  the  present,  and  for  the 
time  unquestioned ;  then  a  great  debate  over  the  right  to 
delegate  legislative  power ;  then  eighty  years  of  prece- 
dents, beginning  with  the  act  of  1809  just  quoted,  in 
which  cojrect  rules  were  more  or  less  strictly  followed  ; 
finally,  and  with  the  past  five  years,  a  relapse  into  the  first 
condition. 

On  June  4,  1794,  Congress  replied  to  the  British 
Orders  in  Council  by  an  act  authorizing  President  Wash- 
ington to  lay  a  general  embargo,  *  *  whenever  in  his  opinion 
the  public  safety  shall  so  require,     ....     under  such 

*  See  Cooley  v.  Board  of  Wardens,  315 ;  Prigg  v.  Pennsylvania,  16 
Pet,  621 ;  Lithographic  Cq.  v,  Sarony,  iii  U.  S.,  53,  57 ;  The  Lama, 
lU  U.  S.,411. 
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regulations  as  the  circumstances  of  the  case  may  require  ]" 
to  be  laid,  however,  only  during  the  recess,  and  to  last  only 
fifteen  days  after  the  next  meeting  of  Congress.    The  act 
was  passed  unanimously,  without  discussion.'    On  Febru- 
ary 9,  1799,  and  February  26,  1800,  Congress  passed,  again 
without  discussion  upon  this  point,*  acts  giving  like  power 
to  President  John  Adams.     On  February  28  and  Decem- 
ber 10,  1806,  acts  were  similarly  passed,  giving  to  Presi- 
dent Jefferson  temporary  power  to  suspend  the  embargo  in 
his  discretion.  All  of  these  statutes  were  enacted  hurriedly, 
in  expectation  of  foreign  war,  and  in  times  when  Congress 
could  not  be  called  in  extra  session  without  two  months* 
delay.* 

The  constitutional  question  was  first  raised,  appa- 
rently, upon  a  bill  enacted  April  22,  1808,  again  author- 
izing the  suspension  of  the  embargo.  A  debate  ensued  in 
each  house  of  Congress.  The  speeches  in  the  Senate  are 
not  reported,  but  the  bill  seems  to  have  been  stoutly  re- 
sisted as  a  delegation  of  legislative  power.*  The  discussion 
in  the  lower  House  is  reported  at  great  length.  John  Ran- 
dolph, of  Roanoke,  led  the  opposition  to  the  bill,  but  the 
legsA  arguments  were  sup^fed  by  the  then  famous  lawyer, 
Phiup  Barton  Key,  of  Maryland  Mr.  Key  took  the 
position  of  the  present  opponents  of  the  McKinley  law :  *  *  Lot 
us  say  that  when  such  events  (designating  them)  happen, 
the  law  shall  be  suspended,  and  let  the  President  give  them 
publicity  by  proclamaticm. ' '  The  contrary  is  *  *  the  most  anti- 
republican  doctrine  ever  advocated  upon  the  floor  of  this 
House."  **  I  do  not  say  that  we  cannot  give  the  President, 
upon  certain  predicated  events,  a  power  by  which  the  em- 
bargo may  be  taken  off.  Such  may  be  done. "  But  if  the 
President  be  left  to  ** exercise  his  judgment"  as  to  what 
events  shall  be  sufficient,  *'  it  is  the  exercise  of  a  legislative 
power."*  Mr.  Josiah  Quincy,  of  Massachusetts,  and  others 

1  Annals  of  Congress,  April  19,  1808,  p.  2,230. 
'  Annals  of  Congress,  April  14,  1808,  p.  2,144. 
'A/.,  Dec.  21,  1808,  p.  295;  April  19,  1808,  p.  2,216. 
*/</.,  Dec.  21,  1808,  p.  259;  Jan.  7,  1809,  p.  315. 
*AnnaUof  Congress,  April  13,  1808,  pp.  2,124-5;  April  18.  1808,  p, 
3,212. 
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on  both  sides,  argued  thab  the  question  was  not  constitu- 
tional, but  of  expediency  merely.  *  Mr.  Campbell,  of  Ten- 
nessee, who  had  charge  of  the  bill,  took  a  middle  course, 
agreeing  .  with  the  distinction  taken  by  Mr.  Key,  but 
claiming  a  wider  range  of  discretion  for  the  President* 
The  bill  finally  passed  in  a  transitional  form.*  The  de- 
bate, however,  called  public  attention  to  the  danger  of  the 
earlier  forms  and  future  bills,  beginning  with  that  of  1809, 
conformed  to  the  theory  of  Mr.  Key.  A  debate  in  the 
Senate  the  following  winter*  seems  to  have  ended  the  dis- 
cussion, except  in  the  case  of  the  brig  Aurora^  until  it 
was  revived  by  Senator  Evarts  over  the  bill  of  1890.* 

The  Tonnage  Act  of  March  3,  18 15,  may  be  taken  as 
a  type  of  those  passed  in  this  intermediate  period.  It  first 
repeals  every  *' discriminating  duty  on  tonnage  between 
foreign  vessels  and  vessels  of  the  United  States.''  It  then 
provides  that  the  repeal  shall  "  take  effect  in  favor  of  any 
foreign  nation,  whenever  the  President  of  the  United  States 
shall  be  satisfied  that  the  discriminating  or  countervailing 
duties  of  such  foreign  nation,  so  far  as  they  operate  to  the 
disadvantage  of  the  United  States,  have  been  abolished." 
For  the  phrase,  ''shall  be  satisfied,''  such  expression  as 
''  upon  satisfactory  evidence  being  given  to  the  President"  • 
is  often  substituted.  This  does  not  impart  an  untram- 
melled or  quasi-legislative  act  of  discretion,  but  is  a  term 
commonly  used  in  relation  to  judicial  proceedings.  Illus- 
trations of  this  will  probably  occur  to  all  practising  law- 
yers. ** Satisfactory  evidence"  means  "suflScient  evi- 
dence."^   An  applicant  for  a  warrant  of  attachment  in  New 

*  Annals  of  Congress,  April  14,  1808,  pp.  2,129-30;  April  19,  1808,  pp. 
2,200-2. 

^7//.,  April  13,  1808,  pp.  2141-4. 

•*'In  the  event  of  such  peace  or  suspension  of  hostilities  between 
the  belligerent  powers  of  Europe,  or  of  such  changes  in  their  measures 
affecting  neutral  commerce  as  may  render  that  of  the  United  States  suffi- 
ciently isafe,  in  the  judgment  of  the  President  of  the  United  States,  he  is 
hereby  authorized''  to  suspend  the  embargo  till  twenty  days  after  the 
next  meeting  of  Congress. 

*  Annals  of  Congress,  Dec,  1808;  Jan.,  1809,  pp.  245-319. 
•Congr.  Record,  September  8,  1890,  p.  9,882. 

«  Act  of  January  7,  1824.  ^  i  Greenleaf  on  Evidence,  }  2. 
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York  must  "make  affidavit  to  the  satisfaction  of  the  judge 
granting  the  same,''*  yet  the  decisions  of  the  judges  are  re^ 
viewable,  and  in  fact  are  constantly  under  review,  upon  ap-^ 
peal.  So  when  one  contracts  to  do  a  job  to  the  satisfaction 
of  another,  the  latter' s  decision  must  be  reasonable  ;  and  it 
is  subject  to  the  regulation  of  a  jury,  except  the  job  be  such 
as  the  painting  of  a  portrait  or  fitting  of  a  suit  <5f  clothes, 
dependent  entirely  upon  personal  taste.'  The  question  of 
disadvantage  to  the  United  States,  within  the  meaning  of 
the  statute  in  discriminating  or  countervailing  duties,  is 
one  that  can  be  judicially  solved.  It  is  merely  the  question 
whether  American  vessels  and  their  cargoes  are  treated  as 
well  by  the  foreign,  government  as  are  those  of  its  own 
citizens.' 

The  last  of  this  series  of  constitutional  acts  was  passed 
in  1886.*  The  first  of  the  present  doubtful  series  was  the 
Canadian  Retaliation  Act  of  March  3,  1887.  This  law  is 
very  objectionable  in  form,*  although  supposed  by  its 
framers  to  follow  the  precedent  of  its  predecessors,  biit  is . 
too  recent  to  be  valuable  as  a  precedent,  and  has  already 
been  referred  to  with  doubt  by  the  courts.  •    The  constitu- 

iN.  Y.  Codeof  CivU  Procedure,  {  636. 

2  Duplex  Safety  Boiler  Co.  v.  Garden,  loi  N.  Y.,  387. 

'  See  also  the  following  acts  for  various  forms :  Acts  of  March  3, 181 7; 
March  i,  1823;  January  7,  1824;  April  20,  1826;  May  24,  1828;  May  21, 
1830;  May  19  and  July  13,  1832;  March  3,  1845;  J^ne  26,  1884.  Special 
Acts  of  June  30,  1834,  and  March  2,  1839,  relating  to  Cuba,  Porto  Rico, 
and  Belgium,  are  more  objectionable  in  form  ;  but  the  variation  seems  to 
have  been  unnoticed,  and  they  never  came  up  for  judicial  review. 

*Actof  June  19,  1886. 

*  •*  Whenever  the  President  of  the  United  States  shall  be  satisfied »» 
that  American  fishermen  in  Canadian  waters  ''are  or  then  lately  have 
been  denied  or  abridged  in  the  enjojmient  of  any  rights  secured  to  them 
by  treaty  or  law,  or  are  or  then  lately  have  been  unjustly  vexed  or  har- 
assed in  the  enjoyment  of  such  rights,  or  subjected  to  unreasonable  re- 
strictions, regulations  or  requirements  in  respect  of  such  rights  or  other* 
wise  unjustly  vexed  or  harassed,"  he  may  (with  certain  discretionary  ex- 
ceptions), by  proclamation,  close  American  ports  to  Canadian  craft  and 
forbid  the  importation  of  Canadian  goods,  and  ''may  in  his  discretion  ap- 
ply such  proclamation  to  any  or  to  all  of  the  foregoing-named  subjects,*' 
with  power  to  revoke,  etc. 

•Paul  V.  Gloucester  Co.,  50  N.  J.  Law,  585,  600. 
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tional  objection  was  not  pressed  before  Congress  in  1887, 
but  was^  raised  at  last  over  the  McKinley  Bill  in  1890. 
Senator  Evarts,  his  instinct  as  a  lawyer  overcoming  his  al- 
legiance as  a  party  man,  followed  in  the  footsteps  of  Ran- 
dolph and  Key,  showing  that  no  authority  had  given  the 
President  the  right  ''  to  enact  arrangements  of  our  revenue 
system  upon  his  deliberation  of  what  are  fair  and  proper 
equivalents  between  nations  in  that  regard,"  to  make 
treaties  without  the  Senate  and  pass  revenue  bills  without 
the  House.  His  amendment,  however,  that  the  President, 
instead  of  acting  on  his  own  discretion,  should  communicate 
the  facts  to  Congress,  was  defeated  by  34  votes  to  30.  ^ 

The  question  thus  faces  us  unhampered  by  authority  : 
Can  Congress  invest  the  President  with  its  own  full  powers 
in  the  field  of  legislation,  with  no  exception  in  favor  of  the 
exports  of  a  country  enjoying  absolutely  free  trade  ?  *  *  There 
is  perhaps  no  class  of  questions  ever  presented  for  judicial 
consideration  which  involve  more  real  difficulty  or  leave 
greater  room  for  the  mind  to  remain  in  doubt  than 
those  which  involve  the  boundaries  between  that 
legislative  power  which  cannot  be  delegated,  and  those 
discretionary  powers  which  the  legislature  may  intrust  to 
other  departments  or  persons  in  the  execution  of  the 
laws."*  In  the  words  of  Chief  Justice  Marshall,  *'The  line 
has  not  been  exactly  drawn.  .  .  .  The  diffisrence  be-, 
tween  the  departments  undoubtedly  is,  that  the  legislature 
makes,  the  executive  executes,  and  the  judiciary  construes 
the  law  ;  but  the  maker  of  the  law  may  commit  something 
to  the  discretion  of  the  other  departments,  and  the  precise 
boundary  of  this  power  is  a  subject  of  delicate  inquiry  into 
which  a  court  will  not  enter  unnecessarily.* 

Analogies  favoring  a  practically  boundless  range  of 
discretion  may  be  drawn  from  the  powers  given  to  the 
President  in  times  of  war  or  of  rumors  of  war.  At  such  a 
time  the  nation's  safety  demands  that  the  courts  shall  not 
interfere,  nor  will  they  do  so,  whether  the  war  be  with  a 

*  Congr.  Record,  Sept.  8-9,  1890,  pp.  9,882,  9,906. 

«  Paine,  J.,  In  re  Oliver,  17  Wis.,  681. 

«  Chief  Justice  Marshall,  in  Wayman  v.  Southard,  10  Wheat.,  i. 
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foreign  enemy  or  with  insurrectionary  forces.*  If  a  request 
is  made  of  the  President  to  call  out  the  militia,  the  courts 
will  not  review  the  question  whether  the  call  came  from 
the  proper  source,*  or  whether  his  acts  as  Commander-in- 
Chief  were  legal.  His  decision  is  judicial  and  final,  as 
** necessarily  results  from  the  nature  of  the  power  itself; 
.  •  .  a  prompt  unhesitating  obedience  to  orders  is  indis- 
pensable."* Some  acts  have  gone  very  far  in  authorizing 
him  in  his  discretion  after  war  is  begun,  to  regulate  inter- 
conrse  with  hostile  territory,*  or  suspend  the  writ  of  habeas 
corpus.^  It  may  be  doubted,  however^  whether  these  statutes 
are  really  operative  at  all ;  whether,  as  in  the  case  of  am- 
nesty,* it  would  not  be  held  that  he  could  do  the  same  things 
without  them.  His  commission  as  Commander-in-Chief 
comes  direct.from  the  Constitution,  and  has  the  widest  scope 
in  the  realm  of  war  and  over  conquered  territory,  while  it  is 
powerless  to  invade  the  tights  of  the  citizen,  except  where 
necessities  of  war  demand.  Thus,  by  his  own  authority, 
he  can  establish  provisional  courts,'  or  even  organize  gov- 
ernments and  levy  taxes '  in  conquered  districts,  while  away 
from  the  field  of  conflict  Congress  itself  cannot  give  him 
the  right  to  suspend  the  writ  of  habeas  corpus  as  against 
suspected  citizens.* 

Analogous  to  war,  however,  in  its  sudden  dangers  and 
necessarily  violent  remedies,  is  the  invasion  of  a  contagious 
disease.  It  is  not  possible  to  guard  against  such  a  disaster 
except  by  giving  to  the  Executive  the  fullest  and  quickest 
right  of  action.  In  this  field  the  Constitution  gives  no 
direct  commission  to  the  President  His  powers  and  those' 
of  the  departments,  given  by  acts  of  Congress,  are  legis- 

*U.  S.  V.  Lee,  106  U.  S.,  196,  209;  Prize  Cases,  2  Black,  635,  66$* 
70,  and  cases  infra. 

*  Luther  v,  Borden,  7  How.,  i,  43. 

"Mr.  Justice  Story,  in  Martin  v,  Mott,  12  Wheat,  19. 
♦Act  of  July  13,  i«6i ;  Hamilton  v.  Dillin,  21  Wall,  73. 

*  Act  of  March  3,  1863.  *  U.  S.  v,  Klein,  13  Wall,  128. 
'  The  Bark  Grapeshot,  9  Wall,  129. 

*  Cross  V.  Harrison,  16  How.,  164 ;  Leitensderfer  v,  Webb,  20  How., 
176. 

^  Ex  parte  MilUgan,  4  WaU,  i. 
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lative  in  their  range  of  discretion  as  to  diseases  of  men  or 
animals.  **In  his  judgment,"  he  may  allow  importation 
of  neat-cattle  when  there  is  no  dangfer  of  disease.*  When 
** satisfied  that  there  i$  good  reason  to  believe''  that  adul- 
terated food,  drink  or  drugs,  '*  to  any  extent  dangerous  to 
the  health  or  welfare  of  the  people  of  the  United  States  or 
any  of  them,  "  are  about  to  be  imported,  he  may  proclaim 
non-importation  **  for  such  period  of  time  as  he  may  think 
necessary.''*  We  are  not  aware  that  those  enactments- 
have  yet  been  brought  to  the  bar  to  plead  their  constitu- 
tionality. It  may,  however,  be  that  these  powers  will  be 
sustained  as  being  valid  only  so  far  as  they  impose  upon 
him  the  duty  to  do  what  it  is  every  man's  right  to  do;  that 
is,  to  abate  a  public  nuisance.* 

If,  in  other  departments  of  legislation.  Congress  may 
delegate  its  legislative  discretion  as  freely  as  in  the  depart- 
ment of  public  health,  then  Chief  Justice  Marshall  was 
wrong,  and  Josiah  Quincy  was  right  Congress  will  con- 
sider merely  the  question  of  expediency.  It  should,  in- 
deed, exercise  its  greater  latitude  of  constitutional  inter- 
pretation to  "avoid  a  measure  because  it  approaches  the 
confines  of  the  Constitution  ;  "*  but  if  it  fails  in  caution, 
there  will  be  no  remedy  from  the  courts.  The  principle  of 
the  division  between  the  three  branches  of  the  government 
will,  in  this  respect,  be  regarded  merely  as  a  theory  un- 
workable in  practice,  a  visionary  project  into  which  our 
forefa^iers  were  led  by  their  devotion  to  Montesquieu, 
the  political  prophet  of  the  eighteenth  century. 

But  if  Chief  Justice  Marshall  was  right — and  there  is  a 
line  beyond  which  the  Legislature  cannot  go — still  the  ques- 
tion is  one  of  expediency  ;  only  in  extreme  cases  will  the 
Court  as  well  as  Congress  have  a  right  of  judgment  The 
question  will  always  arise  whether,  as  in  the  case  of  the 
health  laws,  it  is  absolutely  necessary  to  the  public  welfare 
that  legislative  discretion  be  delegated  to  executive  oflScers. 

1  Act  of  March  3.  1866,  R.  S.,  J  2,494. 

*  Food  Act  of  August  19,  1890,  {  4. 

«  Compare  Wood  on  Nuisances,  J  J  66-7. 

^  Chief  Justice  Marshall,  in  Cohens  v.  Virginia,  6  Wheat.,  264. 
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Of  the  general  rules,  so  far  as  rules  will  be  found  which 
may  regulate  the  decisions  upon  these  questions,  it  is,  of 
course,  impossible  to  treat.  Each  statute  will  be  judged 
by  its  own  provisions  and  by  the  circumstances  which  call 
it  forth  ;  if  it  is  impossible  to  carry  on  a  safe  and  eflFective 
government  without  the  delegation  of  power,  then  the 
delegation  will  be  sustained. 

But  if  the  courts  overrule  the  opinion  of  Chief  Justice 
Marshall^  and  leave  the  question  of  expediency  entirely  to 
the  legislature,  then  we  are  in  a  condition  of  theoretical, 
and,  perhaps,  soon  may  be  in  a  condition  of  practical, 
danger.  The  tendency  of  the  present  time  is  toward  the 
extension  of  executive  power.  This  is  fostered  by  the  fact 
that  in  the  nation,  as  in  many  of  the  States,  the  varying 
rates  of  growth  between  diflFerent  portions  of  the  country 
tend  to  increase  the  likelihood  of  the  legislature  remaining 
for  long  terms  of  years  in  the  control  of  a  minority  party. 
Not  only  has  the  law  tended  toward  a  concentration  of 
power  in  the  hands  of  a  single  individual^  but  leaders  in 
both  the  political  parties,  within  a  very  short  time,  have 
shown  a  willingness  and  determination  to  grasp  at  authority 
without  respect  to  the  ancient  traditions  of  our  common- 
wealths. It  is  no  idle  speculation,  therefore,  to  consider 
what  may  be  done  if  Congress  has  the  power  to  hand  over 
its  functions  to  a  political  leader  of  our  new  school  of 
statesmen.  Such  speculations  may  easily  be  made,  but  are 
not  practicable  within  the  bounds  of  this  article.  A^bill, 
actually  introduced  a  few  weeks  since*  in  the  United  States 
Senate,  by  Senator  Teller,  of  Colorado,  gives  us  a  single 
instance.  This  bill,  if  enacted,  will  authorize  the  Presi- 
dent to  call  together  the  nations  of  the  world  in  conference 
upon  the  silver  question,  inviting  the  so-called  ''Latin 
Union  ^'  and  such  other  nations  as  shall  please  him.  If 
any  three  of  these  nations  shall  then  agree  with  him  as  to 
the  ratio  between  the  silver  and  the  gold  dollar,  he  will 
have  the  authority  to  issue  a  proclamation  fixing  that  value 
with  the  same  conclusiveness  as  if  it  had  been  deliberately 

>  January  11,  1892. 
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enacted  by  act  of  Congress.  If  he  shall  conclude  it  to  be 
advisable  for  national  or  party  purposes  that  the  ratio 
of  silver  to  gold  should  be  twelve  to  one  instead  of  sixteen 
to  one,  he  need  .  but  invite  Hayti,  Costa  Rica  and  the 
Transvaal  Republic  to  his  conference,  and,  by  securii^ 
their  adhesion,  obtain  the  power  to  upset  the  financial 
standards  of  the  United  States.  Many  cases  could  be  put 
in  which  the  ruling  party  could,  for  a  considerable  time, 
perpetuate  its  power  in  a  situation  like  that  of  the  second 
session  of  the  Fifty-first  Congress.  President,  Senate  and 
House  of  Representatives  then  belonged  to  the  same  politi- 
cal party,  and  had  it  in  their  power  to  make  the  laws. 
They  knew  that  on  the  fourth  day  of  March  then  next 
ensuing  the  opposition  would  obtain  control  of  one  branch 
of  Congress,  so  that  for  two  years  party  legislation  would 
be  impossible.  If  a  Congress  has  an  unlimited  right  of 
delegation,  a  series  of  acts  could  easily,  and  might  in  the 
future,  perhaps,  not  improbably,  be  passed,  which  should 
secure  to  the  President  the  right  of  legislation  during  those 
two  years  ;  while  the  ensuing  Congress  would  simply  and 
easily,  by  the  ordinary  parliamentary  processes,  be  stifled 
in  a  deadlock. 

Thus  the  power  to  delegate  involves  the  power  to 
create  a  limited  dictatorship.  Such  considerations  are  of 
grave  importance  in  passing  upon  a  constitutional  question. 
They  are  not,  however,  entirely  conclusive.  '*It  is  no 
answer  that  such  a  power  may  be  abused,  for  there  is  no 
power  which  is  not  susceptible  of  abuse.  "^ 

It  is  possible,  indeed  probable,  that  the  question  will 
not  be  settled  upon  the  present  consideration  of  the  Mc- 
Kinley  Act.  The  President  has  as  yet  issued  no  proclama- 
tion under  his  retaliatory  powers.  The  point  has  been 
taken  in  the  Federal  Supreme  Court  by  importers  of  wear- 
ing apparel,  whose  claim  is  that  the  whole  tariff"  legislation 
is  void  on  account  of  the  alleged  invalidity  of  this  one 
clause.  It  may,  perhaps,  be  that  the  bill  would  not  have 
passed  the  Senate  if  it  had  not  been  for  this  concession  to 

^Mr.  Justice  Story,  in  Martin  v.  Mott,   12  Wheat,  19. 
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the  principles  of  free  trade.     It  was  charged  by  an  influen- 
tial leader  and  by  a  section  of  the  followers  of  the  party 
which  advocated  the  measure  that  without  this  clause  the 
bill  would  not  have  found  a  new  market  for  a  single  bushel 
of  American  wheat  or  a  single  pound  of  pork.     Whether 
or  not,  however,  the  bill  was  carried  through  by  this  pro- 
vision will  never  be  known;  nor,  could  it  be  known,  would 
the  court  consider  such  an  argument  for  the  purpose  of 
overthrowing  the  bilPs  constitutionality.     The  question 
whether  the  reciprocity  clause  is  separable  from  the  rest  of 
the  act  is  one  of  law,'  not  of  history.     To  decide  the  ques- 
tion in  the  aflSrmative  might  be  judicially  to  accomplish  a 
fraud  upon  the  Senators  and  their  constituents  ;  but  many 
frauds,  go  unpunished  in  this  world  and  even  (if  the  insti- 
gator duly  repent)  in  the  next 

If  the  President  proclaims  a  tax  upon  the  exports  of 
any  foreign  country,  under  the  provisions  of  this  measure, 
its  constitutionality  will  doubtless  be  disputed,  and  the 
question  at  last  come  before  the  Supreme  Court  for  decision. 
If  our  arguments  are  well  founded,  that  court  will  not  be 
able  to  sustain  the  measure  without  overthrowing  all 
vestiges  of  the  ancient  principle  that  legislative  power 
cannot  be  delegated,  unless  the  position  be  taken  in 
analogy  to  the  decisions  of  the  courts  in  the  boundary 
cases  and  others  which  we  have  cited,  that  for  the  credit  of 
the  Federal  Government  in  its  dealings  with  foreign 
countries,  no  act  will  be  pronounced  unconstitutional  upon 
whose  constitutionality  the  President  has  based  diplomatic 
negotiations.  There  would  be  analogy  for  such  a  decision 
in  the  cases  cited.  But  even  in  foreign  relations  the 
scope  allowed  him  has  riot  been  unlimited.  When  Presi- 
dent John  Adams  assumed,  in  excess  of  the  powers  granted 
him  by  the  Non-intercourse  Act  of  1799,  to  stop  importa- 
tions in  foreign  vessels,  Chief  Justice  Marshall,  and  the 
Supreme  Court,  after  grave  hesitancy,  decided  that  his 
orders  were  void  and  afforded  no  protection  to  the  naval 
oflScers  who  acted  under  them.* 

*  Little  V.  Barrcme,  3  Cranfch,  17a 
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We  have  attempted  to  state  the  main  considerations 
upon  which  the  Supreme  Court  will  base  its  decision, 
whenever  and  on  whichever  side  the  decision  is  reached. 
In  such  a  region  of  mingled  law  and  politics  it  seems  im- 
possible to  do  more. 

New  Yorky  February  ^,  j8()2. 

Note. 
Since  the  preceding  article  was  put  in  type,  the  Supreme  Court  has 
handed  down  a  decision  affirming  the  validity  of  the  McKinley  Act  15 
this  respect  among  others.  The  opinions  2sp  not  yet  at  hand.  Chief 
Justice  Fin^LER  and  Mr.  Justice  Lamar  appear  to  take  the  view  main- 
tained here,  while  the  rest  of  the  Court,  speaking  by  Mr.  Justice  Harlan, 
consider  that  the  President  is  not  vested  by  the  act  with  any  real  legis- 
lative power,  but  is  left  to  ascertain  that  a  particular  fact  exists.  Until 
the  opinion  of  the  Court  is  handed  down  in  full,  it  will  be  difficult  to  say 
in  what  cases  legislative  discretion  may  hereafter  be  held  to  be  delegated. 
— ^.  B,  W. 


HIGH  COURT  OF  JUSTICE— PROBATE  DIVISION. 
THE  AUGUST. 


Syli^abus. 

A  German  vessel,  loading  at  Singapore  for  London,  took  on  board, 
with  other  cargo,  a  quantity  of  pepper  shipped  by  British  subjects,  un- 
der English  bills  of  lading  in  the  usual  form.  On  the  voyage,  heavy 
weather  was  experienced,  and  the  vessel  put  into  a  port  of  distress,  both 
the  ship  and  portion  of  the  cargo  being  damaged.  The  master  tele- 
graphed to  this  effisct  to  the  ship's  agent  at  Singapore,  and  the  contents 
of  the  telegram  were  communicated  to  the  various  shippers,  but  no  in- 
structions were  received  by  the  master.  Thereupon  the  master,  acting 
in  good  faith  on  the  best  advice  he  could  obtain,  and  believing  it  to  be 
for  the  benefit  of  the  cargo-owners,  sold,  with  other  cargo,  a  considerable 
jKMtion  of  the  pepper,  much  of  which  might  have  been  reshipped,  and 
some  of  which  was,  in  fact,  sent  on  by  the  purchasers  in  other  vessels  to 
London,  where  it  fetched  substantially  the  price  of  sound  pepper. 

In  an  action  for  breach  of  contract  and  conversion,  brought  by  the 
plaintiffs,  who  were  the  consignees  of  the  whole,  and  the  purchasers  of 
part  of  the  pepper  so  sold  by  the  master ; 

Heldy  that  the  defendants,  the  owners  of  the  vessel,  were  not  liable, 
as  the  law  of  the  flag  must  l^e  looked  at  to  determine  the  propriety  of 
the  sale,  and  by  German  law  the  conduct  of  the  master  was  justifiable. 

Action  for  non-delivery  of  goods. 
The  facts  are  as  stated  iu  the  syllabus. 
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Opinion  of  the  Court. 

Sir  James  Hannen,  President,  after  stating  the  na- 
ture of  the  action,  proceeded :  This  action  is  brought  in 
respect  of  the  pepper  sold  at  Cape  Town  as  damaged,  it 
being  contended  further  for  the  plaintiffs  that  such  sale  was 
not  necessary  or  justifiable. 

The  defendants  pleaded  that  the  August  was  ''a  Ger- 
man vessel,  and  entitled  to  fly  the  Germdn  flag,  and  to  all 
tie  privileges  of  a  German  ship ;  and  that  the  defendants 
and  charterers  of  the  said  ship  were  German  subjects,  resi- 
dent in  Germany  ;  and  that  the  master  was  a  German  sub- 
ject;  and  that. the  charter  party  was  a  German  contract; 
and  that  the  contracts  contained  in  the  bills  of  lading  for 
the  carriage  of  the  said  pepper  were  made  and  entered  into 
subject  to  German  law ;  and  that  by  the  German  law  ... 
the  sale  of  the  said  goods  was  lawful  and  right" 

The  question  raised  by  this  plea  was  first  argued 
before  me,  it  being  agreed  that  the  other  questions  arising 
in  the  case  should  stand  over  until  I  had  determined 
whether  the  propriety  or  impropriety  of  the  conduct  of  the 
captain  in  selling  the  pepper  alleged  to  be  damaged  was  to 
be  determined  by  English  or  German  law. 

The  broad  distinction  suggested  to  exist  between  the 
English  and  German  law  on  the  subject  under  considera- 
tion is,  that  by  the  English  law  it  is  not  sufficient  to  justify 
the  sale  of  the  goods  at  a  port  of  refuge,  that  the  captain 
acted  in  go(>d  faith  and  in  the  exercise  of  the  best  judgment 
lie  could  form,  if  it  should  be  held  by  the  tribunal  before 
which  the  question  may  come  that  there  was  not  in  fact  a 
real  necessity  for  the  sale ;  whereas,  by  the  German  law, 
the  sale  will  be  justified  if  the  captain,  after  taking  the  best 
advice  he  can  obtain,  honestly  comes  to  the  conclusion  that 
•a  sale  is  best  for  the  interests  of  the  persons  for  whom  he  is 
called  upon  to  act  in  the  emergency  which  has  arisen. 

This  is  not  given  as  a  complete  statement  of  the  Ger- 
man law  on  the  subject,  but  merely  as  an  indication  of  the 
nature  of  its  difference  from  the  English  law  for  the  pur- 
poses of  the  present  inquiry. 
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The  argument  for  the  defendants  is  based  on  the  prin- 
ciple laid  down  by  the  Court  of  Exchequer  Chamber  in 
Lloyd  V.  Guibert,*  that  where  the  contract  of  aflireight- 
ment  does  not  provide  otherwise,  as  between  the  parties  to 
the  contract  in  respect  of  sea  damages  and  its  incidents,  the 
law  of  the  country  to  which  the  ship  belongs  must  be  taken 
to  be  the  law  to  which  they  have  submitted  themselves. 

In  the  very  learned  judgment  in  that  case,  delivered 
by  WiLLES,  J.,  on  behalf  of  the  Exchequer  Chamber,  he 
says  (p.  129):  ''Exceptional  cases,  should  they  arise,  must 
be  dealt  with  upon  their  merits.  In  laying  down  a  rule  of 
law,  regard  ought  rather  to  be  had  to  the  majority  of  cases 
upon  which  doubt  and  litigation  are  more  likely  to  arise ; 
and  the  general  rule,  that  where  the  contract  of  aflfreight- 
ment  does  not  provide  otherwise,  there,  as  between  the 
parties  to  such  contract,  in  respect  to  sea  damage  and  its 
incidents,  the  law  of  the  ship  should  govern,  seems  to  be 
not  only  in  accordance  with  the  probable  intention  of  the 
parties,  but  also  most  consistent  and  intelligible,  and,  there- 
fore, most  convenient  to  those  engaged  in  commerce." 

This  subject  has  since  been  very  fully  considered  by 
the  Court  of  Appeal  in  the  case  of  the  Gaetano  and  Maria.* 
In  that  case  goods  were  shipped  by  British  subjects  under 
a  charter  party  made  in  London  for  the  carriage  of  goods 
to  England  in  an  Italian  ship.  The  ship  put  into  Fayal 
in  distress,  and  the  master  entered  into  a  bottomry  bond, 
by  which  he  hypothecated  the  cargo  as  well  as  the  ship 
without  communicating,  as  be  might  have  done,  with  the 
cargo-owners,  but  which,  by  the  Italian  law,  he  was  not 
bound  to  do.  The  question  was  whether  the  captain  was 
bound  by  the  English  law,  by  which  he  had  no  authority 
to  bind  the  owners  of  the  cargo  without  communicating 
with  them;  or  by  the  Italian  law,  under  which  such  com- 
munication was  unnecessary. 

The  present  Master  of  the  Rolls,  in  giving  judgment 
in  that  case,  says  (p.  146) :  *' What  is  the  principle  which 
ought  to  govern  the  case  ?  The  goods  are  put  on  board  an 
Italian  ship,  and  the  person  to  exercise  arthority  is  an  Ital- 

1  Law  Rep.,  i  Q.  B.,  115.  «  Law  Rep.,  7  P.  D.,  137. 
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ian  master.  Is  the  authority  of  the  Italian  master  to  de- 
pend upon  the  law  of  the  country  of  the  shipper,  when  the 
law  is  contrary  to  the  law  of  his  own  country  ?  Why  should 
it?  Is  the  master  of  the  ship  to  be  token  to  know  the  law 
of  the  country  of  each  shipper  of  the  goods  which  are  put 
on  board  his  ship  ?  It  would  be  strange  if  that  were  so. 
If  a  merchant  puts  his  goods  into  the  power  of  an  Italian 
master  on  board  an  Italian  owner's  ship,  what  is  the  mean- 
ing of  the  transaction  but  that  he  is  to  deal  with  goods  on 
board  his  ship,  unless  he  is  bound  to  another  mode  ?  Upon 
principle,  it  seems  to  me  that  he  who  ships  goods  on  board 
a  foreigfn  ship,  ships  them  to  be  dealt  with  by  the  master  of 
that  ship  according  to  the  law  of  the  country  of  that  ship, 
unless  there  is  a  stipulation  to  the  contrary." 

And  after  reviewing  the  facts  of  the  case  of  Lloyd  v. 
Guibert,'  and  pointing  out  that  there  the  contract  was  one 
of  affreightment,  he  continues  :  ''Still,  if  the  contract  was 
there-  held  to  be  a  foreign  contract,  because  it  was  made 
with  regard  to  the  shipment  of  goods  on  board  a  foreign 
ship,  the  principle  governs  this  case,  and  would  authorize 
our  saying  that  the  authority  which  arises  out  of  the  con- 
tract of  shipment  is  the  authority  which  the  law  of  the 
country  of  the  ship  would  give  to  the  master.'* 

And  Cotton,  L.  J.,  thus  states  the  principle  applica- 
ble (p.  149) :  *' When  .the  owner  of  goods  puts  them  on 
board  a  vessel,  he  must  authorize  the  owner  of  that  vessel, 
and  his  agent,  the  captain,  to  dealj^ith  those  goods  accord- 
ing to  the  law  of  the  country  to  which  that  vessel  belongs." 
This  **  rule  is  applicable,  because  no  one  who  ships  goods 
on  board  a  vessel  can  be  ignorant  of  the  flag — that  is,  of  the 
country  to  which  the  ship  belongs — whilst  the  master  would 
be  in  a  very  difficult  position  if  he  had  to  inquire  what  was 
the  law  of  the  country  of  the  goods  if,  as  regards  one  por- 
tion of  the  cargo,  he  had  power  to  deal,  when  the  necessity 
arose,  in  one  way,*  and  as  regards  another  portion  of  the 
cargo  in  another  way." 

This  appears  to  me  to  be  binding  authority  in  the 

^  Law  Rep.,  i  Q.  B.,  115. 
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present  case,  unless  a  valid  distinction  can  be  drawn  be- 
tween the  law  which  is  to  govern  the  right, of  a  master  to 
hypothecate  cargo  and  that  applicable  to  his  right  to  sell  it 
in  circumstances  of  emergency.  I  can  find  no  such  dis- 
tinction, and  it  will  liave  been  seen  that  the  passages  I 
have  quoted  from  the  judgments  in  Lloyd  v,  Guibert'  and 
the  Gaetano  and  Maria  are  perfectly  general,  and  apply 
with  equal  force  to  the  case  of  a  master  called  upon  in  a 
position  of  difficulty  to  determine  whether  he  should  sell 
goods  as  to  that  of  one  having  to  determine  whether  he 
should  pledge  them. 

It  was  urged  also  for  the  plaintiffs  that  a  later  case  in 
the  Court  of  Appeal,  the  Chartered  Mercantile  Bank  of 
India  v.  Netherlands,  India,  etc.,  Co.,*  modified  the  de- 
cision in  the  Gaetano  and  Maria  and  supported  their  con- 
tention. I  am  of  opinion,  however,  that  it  has  no  such 
effect.  There  is  no  such  suggestion  throughout  the 
judgments  there  delivered  that  there  was  any  intention  to 
vary  the  law  as  laid  down  in  the  earlier  cases  I  have 
cited.  There,  goods  were  shipped  under  a  bill  of  lading 
containing,  amongst  other  excepted  risks,  *' collision.'^ 
In  the  course  of  the  voyage  the  carrying  ship  came  into 
collision  with  another  vessel  belonging  to  the  same 
owners,  both  jships  being  to  blame.  It  was  a  question  in 
dispute  whether  both  were  Dutch.  It  was  held  that, 
whether  they  were  Dutch  or  not,  the  defendants  were 
liable  in  tort  for  the  negligence  of  their  servants  on 
board  the  ship  with  which  the  carrying  vessel  collided. 
This  case  does  not  appear  to  me  to  throw  any  light  on 
the  one  now  under  consideration.  It  was  held  in  that 
case  that  the  contract  was  English,  even  though  the  ship 
in  which  the  goods  were  carried  was  Dutch.  Assuming 
that  the  contract  in  the  present  case  was  English,  that 
does  not  govern  the  question  of  what  law  is*  to  be  applied 
to  goods  carried  in  a  German  ship,  a  state  of  facts  not 
provided  for  and  not  contemplated  by  the  contract  hav- 
ing arisen.     Such  facts  existing,  we  must  consider  what 

1  Law  Rep.,  i  Q.  B.,  1 15.  ^  jq  i^w  Rep.,  Q.  B.  D.,  521. 
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law  it  is  just  to  apply  to  these  exceptional  circumstances, 
and,  for  the  reasons  so  forcibly  stated  in  Lloyd  v,  Guibert 
and  in  the  Gaetano  and  Maria,  it  appears  to  me  that 
the  master  of  the  August  could  only  be  expected  to  act 
in  conformity  with  the  law  of  his  flag. 

Holding,  therefore,  as  I  do,  that  the  captain,  in  deal- 
ing with  the  damaged  cargo  at  the  port  of  distress,  was 
entitled  to  act  in  accordance  with  German  law,  I  pro- 
ceed to  consider  what  is  the  German  law  applicable  to 
such  a  case. 

{A/ier  reviewing  the  German  law  at  lengthy  the 
learned  judge  held  that  it  absolved  the  master  and  own^ 
ers  of  the  ship  from  liability  for  the  sale^  and  judgment 
was  directed  for  the  defendants.^ 

The  Law  of  the  Flag. 


The  foregoing  case  is  the  latest 
application  of  that  canon  of  con- 
stmction,  commonly  designated  as 
the  "law  of  the  flag,"  which  has 
been  adopted  by  the  English  courts 
in  cases  involving  the  relations 
arising  from  a  contract  by  charter 
party  or  biU  of  lading,  where,  either 
owing  to  the  diverse  nationality  of 
the  parties,  or  other  circumstances 
connected  with  the  transaction, 
there  is  no  conclusive  presumption 
as  to  the  municipal  law  to  which 
recourse  must  be  had  to  determine 
the  rights  of  the  parties. 

Mr.  Foots,  in  his  work  on  Private 
International  I^aw,  page  408,  states 
that  the  law  of  the  flag  is  *  ■  to  reg- . 
ulate  the  liabilities  and  regulations 
which  arise  among  the  parties  to 
the  agreement,  be  it  of  aflreight- 
ment  or  by  hypothecation,  upon 
this  principle ;  that  the  ship-owner 
who  sends  his  vessel  into  a  foreign 
port  gives  a  notice  by  his  flag,  tp 
all  who  enter  into  contracts  with 
the  shipmaster,  that  he  intends  the 

13 


law  of  that  flag  to  regulate  those 
contracts,  and  that  they  must  either 
submit  to  its  operation  or  not  con- 
tract with  him  or  his  agent  at  all." 

While  the  rule,  thus  broadly 
stated,  has  never  been  judicially 
recognized  in  this  country,  but,  on 
the  contrary,  has  been  repudiated 
when  it  has  come  before  the  courts 
for  consideration,  there  can  be  no 
doubt  but  that,  when  a  case  shall 
arise  which  shall  call  for  its  appli-. 
cation  within  its  proper  limits,, 
the  courts  of  this  country  will  fol- 
low it. 

The  Nature  of  the  Rule.—Vnr 
til  within  a  comparatively  re- 
cent time  the  prevailing  doctrine 
was  that  the  recognition  and  en- 
forcement of  a  foreign  municipal 
law  were  based  upon,  the  comity 
prevailing  among  nations,  and  even 
at  the  present  time  that  theory 
is  not  without  its  adherents.  (See 
remarks  of  Judge  Brown,  in  the 
Brantford  City,  29  Fed.  Rep.,  373 
to.  383.). 
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The  current  theory,  however,  is 
that  the  force  of  a  foreign  municipal 
law  is  in  no  wise  due  to  a  spirit  of 
comity,  but  depends  upon  the  in- 
tention of  the  parties,  which,  when 
ascertained,  must  be  enforced  as  a 
matter  of  right.  Considered  as  a 
foreign  law,  it  can  have  no  extra 
territoriareffect,  and  none  can  be 
conferred  by  comity  ;  but,  viewed 
as  a  stipulation,  which  the  parties 
to  a  contract  have  impliedly  incor- 
porated into  it  by  submission  to  the 
law  of  such  foreign  country,  it  oc- 
cupies precisely  the  same  position 
as  any  other  provision  of  the  con- 
tract, and  the  Court  which  refuses 
to  enforce  such  foreign  law,  un- 
less it  involves  the  violation  of 
the  public  policy  of  the  country, 
clearly  violates  the  duty  imposed 
upon  it.  Substantively,  foreign  law 
is  exactly  what  it  has  always  been 
regarded  as  a  matter  of  procedure. 
It  is  simply  a  fact.  It  stands  upon 
the  same  footing  as  the  -contract 
itself.  It  must  first  be  shown  that 
the  parties  intended  to  be  bound 
by  a  contract,  and,  when  that  is 
done,  the  provisions  of  that  con- 
tract must  determine  the  rights  of 
the  parties;  and  so,  when  it  is 
proved  that  the  parties  intended  to 
submit  to  a  foreign  law,  that  law 
must  determine  their  rights. 

The  grounds  upon  which  a  for- 
eign municipal  law  is  enforced  and 
that  upon  which  a  local  municipal 
law  is  enforced  are  identical.  It 
is  the  consent  of  the  parties  in  both 
instances  which  entitles  the  Court 
to  give  force  to  the  law.  There  is 
this  distinction,  however:  where  no 
questions  of  public  policy  are  con- 
cerned, it  is  undoubtedly  true  that 
the  parties  owing  allegiance  to  the 
same  municipality  may  waive  the 
provisions  of  the  local  municipal 
]  aw  and  provide  otherwise ;  but  such 


waiver  must  be  clearly  expressed, 
or  there  will  be  conclusive  pre- 
sumption that  by  reason  of  their 
allegiance  to  the  government  the 
parties  have  consented  to  be  bound 
by  the  terms  of  the  l%w.  Where 
there  is  diverse  citizenship,  no  such 
presumption  can  arise,  and  the 
question  of  the  intention  is  an  open 
one. 

Where  there  is  no  evidence  of  the 
intention,  the  presumption  gener- 
ally is  that  the  parties  intend  to 
submit  themselves  to  the  law  of  the 
place  where  the  contract  is  made: 
P.  &  O.  Co.  V,  Shand,  3  Moo.  P. 
C.  (N.  S.),  272  ;  the  Montana,  129 
U.  S.,  397 ;  Jacobs  v.  Credit  Lyon- 
nais,  T2  Q.  B.  D.,  589.  Lord  Mans- 
field thus  stated  the  law  in  Robins 
son  V,  Bland,  2  W.  Black,  258 
(1760):  "The  general  rule  estab- 
lished ex  comitate  et  jure  gentium 
is,  that  the  place  where  the  con- 
tract is  made,  and  not  where  the 
action  is  brought,  is  to  be  consid- 
ered, in  expounding  and  enforcing 
the  contract.  But  this  rule  admits 
of  an  exception,  where  the  parties 
(at  the  time  of  the  making  of  the 
contract)  had  a  view  to  a  different 
kingdom.** 

But  in  England,  at  least,  the  ten- 
dency is,  in  cases  of  affreightment, 
toward  a  different  presumption. 
Mr.  ScRUTTON,  in  his  work  on  Char- 
ter Parties,  etc.,  p.  II,  after  refer- 
ring to  the  above  rule,  sa3rs  :  •*  It  is 
submitted  that,  in  the  absence  of 
any  express  indication  of  intention 
as  between  the  parties  to  a  contract 
of  afifreightment,  there  is  a  strong 
presumption  in  favor  of  the  law  of 
the  ship's  flag.** 

That  this  presumption  is  not,  in 
England,  conclusive  is  shown  by 
the  case  of  the  Chartered  Mercan- 
tile Bank  of  India  v,  the  Nether- 
lands India  Steam  Nav.  Co.,  10  Q. 
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B.  D.,  521,  ^where  an  English  mer- 
chuit  shipped  goods  at  an  English 
port  to  be  carried  to  a  Dntch  port, 
in  a  ship  registered  in  Holland  and 
carrying  the  Ehitch  flag,  belonging 
to  a  company  registered  in  Hol- 
land and   also  in   England  as  an 
English  stock  company.    The  bill 
of  lading  was  in  English.    It  was 
held  in  the  Queen's  Bench  and  in 
the  Contt  of  Appeals  that  these  fiEu:ts 
were  sufficient  to  overcome  any  pre- 
sumption in  favor  of  the  law  of  the 
flag,  and  showed  that  it  was  the  in^ 
tention  of  the  parties  to  be  governed 
by  the  law  of  England.    Brett, 
L.  J.,  said :  "  It  may  be  true,  in  one 
sense,  to  say  that  where  the  ship 
carries  the  flag  of  a  particular  coun- 
try,/nwi^  facie  the  contract  made 
by  the  captain  of  that  ship  is  a  con- 
tract made  according  to  the  laws  of 
the  country  whose  flag  the  ship 
carries.    But  that  is  not   conclu- 
sive." 

Accepting  the  intentions  of  the 
parties,  then,  as  being  the  crucial  test 
of  the  law  which  applies  in  each  par- 
ticular case,  it  becomes  evident  that 
the  law  of  the  flag  of  the  ship  b  no 
more  than  an  element,  to  be  con- 
sidered in  conjunction  with  All  the 
other  facts  of  the  transaction  in 
ascertaining  the  triie  intention  of 
the  parties.  As  to  its  relative 
weight  in  determining  this  ques- 
tion no  inflexible  rule  can  be  estab- 
lished. In  some  instances  its  pre- 
pottdeiance  appears  to  be  so  great 
as  to  amount  almost  to  a  conclusive 
presumption.  In  other  cases  it  may 
be  outweighed  entirely  by  the  other , 
facts. 

This  rule  has  been  applied  in  two 
classes  of  cases :  first,  those  involv- 
ing its  eflBjct  upon  the  authority  of 
the  master ;  and,  second,  those  in- 
volving the  validity  of  contracts  of 
afireightment. 


The  first  may  be  subdivided  into 
those  applying  to  the  authority  of 
the  ship-owner,  either  by  way  of 
hypothecation  or  afireightment ; 
and,  second,  the  authority  of  the 
master  over  the  cargo. 

(I)  EffeH  of  the  Law  of  the  Flog 
upon  the  Authority  of  the  Master, 
{a)  To  bind  ship-owner  by  way  of 
hypothecation  or  afireightment 

The  exception  of  bottomry  bonds 
from  the  general  rule,  that  the  lex 
loci  contractus  prevails,  seemed  ano- 
malous to  the  writers  on  the  con- 
flict of  laws. 

Mr.  MacLachi«an,  in  his  treatise 
on  Merchant  Shipping,  published 
in  1860,  suggested  that  the  explana- 
tion of  this  might  be  found  in  ap- 
plying the  law  of  the  flag  of  the 
ship.  **  The  agency  that  we  speak 
of  here  is  devolved  upon  him.  by 
the  law  of  his  flag.  The  same  law 
that  confers  this  authority  ascer- 
tains its  limits ;  and  the  flag  at  the 
mast-head  is  notice  to  all  the  world 
of  the  extent  of  such  power  to  bind 
the  owners  or  freighters  by  his  act " 
(3ded.,  p.  170). 

He  further  says :  "Is  the  for- 
eigner who  deals  in  his  own  coun- 
try with  this  agent  bound  by  that 
law  (of  the  flag)  ?  First,  he  has  no- 
tice of  it,  and  therefore  if  he  be, 
there  is  no  injustice. 

"The  notice  of  which  we  have 
spoken  is  to  be  found  in  the  na- 
tional flag  that  he  hoists  on  every 
sea  and  sails  under  into  every  port. 
Agents  under  the  municipal  laws, 
even  within  the  bounds  of  muni- 
cipal jurisdiction,  bear  no  such 
public  credentials.  Moreover,  his 
command  on  board,  the  ship's  pa- 
pers, and  all  the  circumstances  that 
connect  him  with  the  vessel,  isolate 
the  vessel  in  the  eyes  of  the  world, 
and  demonstrate  his  relation  to  the 
owners  and  freighters  as  their  agent 
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for  a  specific  purpose,  and  with 
power  wejl  defined  under  the  na- 
tional maritime  law ''  (p.  170). 

This  rul ;  was  followed,  in  1864, 
in  the  leading  case  of  I^loyd  t/.  Gui- 
bert,  I  Q.  B.,  115.  In  that  case 
the  plaintiff  was  a  British  subject, 
who  had  chartered  a  vessel  carrying 
the  French  flag,  at  St.  Thomas,  a 
Danish  West  India  island,  for  a 
voyage  from  St.  Marc,  in  Hayti,  to 
Havre,  London,  or  Liverpool,  at 
the  charterer's  option.  The  ship 
was  chartered  by  the  master  in 
pursuance  of  his  general  author 
ity.  The  vessel  belonged  to 
French  subjects,  domiciled  and 
trading  in  France,  and  the  char- 
ter party  in  the  French  lan- 
guage described  her  as  French. 
A  cargo  was  shipped  at  St.  Marc  for 
Liverpool,  and  the  vessel  sailed 
with  it ;  but  she  was  compelled  to 
put  into  Fayal,  a  Portuguese  port, 
in  distress,  and,  in  order  to  repair, 
the  master  borrowed  money  upon 
bottomry  upon  ship,  cargo  and 
freight.  On  arrival  at  Liverpool 
the  ship  and  cargo  were  insufficient 
to  pay  the  charge,  and  it  fell  to  the 
cargo-owner,  who  claimed  to  be  in- 
demnified by  the  ship-owners. 

By  the  laws  of  France  there  was 
no  personal  liability  of  the  ship- 
owners, and  the  case  tamed  upon 
what  law  was  applicable.  It  was 
held  by  the  Queen's  Bench,  and 
afterward  upon  appeal  by  the  Ex- 
chequer Chamber,  that  neither  the 
Danish  law  (the  law  of  the  place  of 
contract)  nor  the  law  of  Hayti 
(where  cargo  was  loaded),  nor  the  • 
Portuguese  law  (where  bottomry 
was  given),  nor  the  law  of  England 
(as  the  place  of  performance),  were 
intended  by  the  parties  to  apply, 
but  that  all  the  facts  showed  that 
they  intended  to  submit  to  the  law 
of  the  flag.  In  the  Queen's  Bench, 
Bi«ACKBURN,  J.,  followed  directly 


the  rule  laid  down  by  Mr.  Mac- 
Lachi«in,  holding  that  the  master 
had  no  greater  authority  to  bind  the 
ship-owner  than  was  conferred  by 
the  law  of  the  ship.    He  said  : 

''We  think  that,  as  far  as  regards 
the  implied  authority  of  the  master 
of  a  ship  to  bind  his  owners  person- 
ally, the  flag  of  the  ship  is  notice 
to  all  the  world  that  the  master's 
authority  is  that  conferred  by  the 
law  of  the  flag ;  that  his  mandate 
is  contained  in  the  law  of  that 
country,  with  which  those  who  deal 
with  him  must  make  themselves 
acquainted  rft  their  peril"  (33  L. 
J.  Q.  B.,  248). 

Upon  appeal,  in  the  Exchequer 
Chamber,  the  decision  was  placed 
upon  a  broader  ground.  After 
an  elaborate  discussion,  it  was 
held  that  neither  the  English, 
Portuguese  or  Haytien  laws  had  any 
application,  and  that  the  considera- 
tions in  favor  of  the  Danish  law 
were  outweighed  by  those  in  favor 
of  the  law  of  the  flag  of  the  ship. 

The  ground  of  the  discussion  in 
the  Court  of  the  Queen's  Bench, 
that  of  the  limitation  of  the  author- 
ity of  the  master,  was  not  consid- 
ered in  the  Exchequer  Chamber, 
the  Court  being  of  opinion  that  by 
entering  into  the  contract  of  af- 
freightment the,  parties  intended  to 
be  governed  by  the  law  of  the  ship 
as  to  all  questions  of  sea  damage. 
Said  Wii,i,KS,  J. : 

*  *  The  general  rule,  that  where  the 
contract  of  affireightment  does  not 
provide  otherwise,  there,  as  be- 
tween the  parties  to  such  contract, 
in  respect  of  sea  damage  and  its 
incidents,  the  law  of  the  ship  should 
govern,  seems  to  be  not  only  in  ac- 
cordance with  the  probable  inten- 
tion of  the  parties,  but  also  most 
consistent  and  intelligible,  and 
therefore  most  convenient  to  those 
engaged  in  commerce." 
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The  same  question  had  already 
been  before  the  courts  of  this  coun- 
try, and  dififerent  decisions  had  been 
rendered,  none  of  them  being  exact- 
ly in  accord  with  Lloyd  v,  Guibert 

In  Pope  V,  Nickerson,  3  Story, 
465,  exactly  the  same  question 
arose.  The  schooner  Anawan^ 
owned  by  citizens  of  Blassachusetts, 
took  on  board  at  Malaga  a  cargo 
consigned  to  Philadelphia.  She 
put  into  Bermuda  in  distress,  and 
there  the  master  executed  bottomry 
upon  ship,  cargo  and  freight  The 
question  arose  whether  there  was 
any  personal  liability  of  the  ship- 
owner. By  the  law  of  Pennsyl- 
vania, such  personal  liability  ex- 
isted, but  by  the  laws  of  Massachu- 
s^ts  and  Spain  it  did  not  exist 
Judge  Story  held  that  the  law  of 
Massachusetts,  being  the  law  of 
the  domicile  of  the  owners,  pre- 
vailed.   He  said : 

.  .  "But  what  I  wish  to  rely 
on  is  the  fact  that  the  master  has 
no  power  to  bind  the  owners  be- 
yond the  authority  given  to  him  by 
the  owners;  and  that,  from  the 
•  nature  of  the  case,  the  extent  of 
that  authority,  is  the  law  of  the 
country  where  the  ship  belongs  and 
they  reside,  for  it  is  there  that  the 
authority  is  given,  and  there  it  is  to 
be  interpreted.  If,  by  the  law  of 
the  domicile  of  the  ship  and  of  the 
owners,  the  authority  of  the  master 
is  limited  to  the  ship  and  freight, 
and  does  not,  in  the  absence  of  ex- 
press instructions,  bind  the  owners 
personally,  it  seems  difficult  to 
understand  how  resort  can  be  had 
to  the  law  of  a  foreign  country,  un- 
known and  unsuspected  (it  may  be) 
by  the  owners,  to  expand  that 
authority  to  the  positive  creation 
of  personal  obligations  on  the  part 
of  the  owners,  and  that,  too,  ac- 
cording to  the  law  of  every  succes- 
ttve  country  which  the  ^ip  may 


visit  in  the  course  of  a  circuitous 
voyage." 

In  Malpica  v,  McKeown,  i  La., 
249,  a  question  arose  as  to  the 
liability  of  theshipK>wner  for  prop- 
erty on  board  the  ship  belonging 
to  a  passenger  which  was  lost 
The  point  was  made  that,  as  the 
passenger  and  pi-operty  were  taken 
on  board  at  a  foreign  port,  the  law 
of  that  place,  and  not  that  of  the 
place  of  residence  of  the  ship- 
owner, should  determine  his  lia- 
bility. PoRTBR,  J.,  said,  in  decid- 
ing that  the  lex  loci  contractus 
prevailed : 

**  We  are  of  the  opinion  that  the 
law  of  the  place  of  contract,  and  not 
that  of  the  owner's  residence,  must 
be  the  rule  by  which  his  obligations 
are  to  be  ascertained.  The  Ux  loci 
contractus  governs  all  agreements 
unless  expressly  excluded,  or  the 
performance  is  to  be  in  another 
country,  where  different  regula- 
tions prevail.  What  we  do  by  an- 
other we  do  by  ourselves ;  and  we 
are  unable  to  distinguish  between 
the  responsibility  created  by  the 
owner  sending  his  agent  to  contract 
in  another  country  and  that  pro- 
duced by  going  there  and  contract- 
ing himself." 

The  same  question  again  arose  in 
that  State,  in  Arayo  v.  Currel,  i  La., 
528,  and  a  similar  conclusion  was 
reached. 

Martin,  J.,  said :  "  If  this  ques- 
tion turned  on  the  master's  having 
exceeded  his  powers,  we  are  in- 
clined to  think  that,  as  the  general 
rul^  authorized  him  to  bind  the 
owner  to  the  extent  contracted  for, 
the  plaintiff  who  contracted  with 
him  was  unaffected  by  a  limitation 
in  a  statute  of  another  country,  of 
which  he  could  not  be  presumed  to 
have  any  knowledge,  and  to  the 
authority  of  which  he  was  not  sub- 
ject" 
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(d)  To  control  the  cargo. — 
This  question  is  closely  allied  to  the 
last  one,  and  the  same  rule  applies: 

"Whoever  puts  his  goods  on 
board  of  a  foreign  ship  to  be  car- 
ried, authorizes  the  master  to  deal 
with  them  according  to  the  laws  of 
the  ship's  flag,  unless  that  authority 
is  limited  by  express  stipulation  be- 
tween the  parties  at  the  time  of  the 
agreement:'*  Scmtton  on  Charter 
Parties  and  Bills  of  Lading,  page  11. 

In  the  Gaetano  and  Maria,  1,.  R. 
7  P.  D.,  137  (1882),  a  charter  party 
was  entered  into  in  London  for  the 
charter  of  an  Italian  ship.  Goods 
were  shipped  under  this  contract  in 
New  York.  The  vessel  put  into 
Fayal  in  distress,  and  while  there 
borrowed  money  upon  bottomry  of 
ship,  freight  and  cargo,  without 
communication  with  owners,  as  re. 
quired  by  the  law  of  England.  In 
a  suit  upon  the  bottomry  bond  the 
cargo-owners  defended  and  alleged 
that  it  was  invalid,  as  it  was  made 
without  communication.  It,  was 
held  that  the  Ikw  of  Italy,  which 
did  not  require  communication, 
was  applicable. 

Brbtt,  L.  J. ,  said :  *  *  What  is  the 
principle  which  is  to  govern  this 
case  ?  The  goods  are  put  on  board 
an  Italian  ship,  and  the  person  to 
exercise  authority  is  an  Italian 
master.  Is  the  authority  of  the 
Italian  master  to  depend  upon  the 
law  of  the  country  of  the  shipper, 
when  that  law  is  contrary  to  the 
law  of  his  own  country  ?  Why 
should  it?  Is  the  master  of  a  ship 
to  be  taken  to  know  the  law  o^the 
country  of  each  shipper  of  the  goods 
which  are  put  on  board  his  ship  ? 
It  would  be  strange  if  ihat  were  so: 
If  a  merchant  puts  his  goods  into 
the  power  of  an  Italian  master,  on 
board  of  an  Italian  owner's  ship, 
what  is  the  meaning  of  the  transac- 


tion but  that  he  is  to  deal  with  the 
goods  as  an  Italian  master  is  to  be 
taken  to  deal  with  goods  on  board 
his  ship,  unless  he  is  bound  to  an- 
other mode?  Upon  principle  it 
seems  to  me  that  he  who  ships  goods 
on  board  a  foreign  ship,  ships  them 
to  be  dealt  with  by  the  master  of 
that  ship  according  to  the  law  of  the 
country  of  that  ship,  unless  there 
is  a  stipulation  to  the  contrary." 

In  the  Bahia,  Br.  &  L.  38,  Dr. 
Ldshington  held,  in  a  case  where 
cargo  was  shippedon  board  a  French 
ship,  that  all  questions  relating  to 
transshipment  were  to  be  deter- 
mined by  the  law  of  the  ship. 

Although  the  question  has  not 
yet  been  determined  by  our  courts, 
it  seems  most  probable  that  the  law 
of  the  flag  would  be  followed  to  its 
proper  limit,  that  is,  to  questions 
concerning  the  right  of  the  master 
to  bind  the  ship-owner,  either  by 
hypothecation  or  by  implied  stipu- 
lations in  contracts  of  afireightment 
limiting  the  liability  of  the  ship- 
owner, and  also  to  all  questions  in 
reference  to  the  power  of  master 
over  cargo.  • 

It  seems,  too,  that  questions  of 
the  right  of  the  ship-owner  to  re- 
cover pro  rata  freight  are  to  be 
governed  by  the  law  of  the  flag: 
Lowndes,  on  General  Average,  p. 
229.  The  question  was  raised  in 
Nat.  Board  of  Underwriters  v,  Mel- 
chers,  45  Fed.  Rep.,  543,  but  its 
decision  was  unne(:ess&ry  under  the 
facts  of  that  case. 

It  will  be  observed  that  in  the 
case  of  Pope  v,  Chickerson,  Judge 
Story  approached  very  closely  to 
the  doctrine  of  the  *'law  of  the 
flag.**  But  to  have  applied  that 
law  to  that  case  would  have  left  the 
case  undecided.  The  flag  was 
American,  but  by  referring  to  that 
country,  owing  to  our  peculiar  sjrs- 
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tem  of  j!:ovemment,  tbcre  was  no 
oniformity  in  the  law  upon,  this 
subject,  and  therefore  some  further 
lest  was  necessary. 

[2)  The  EJfed  of  the  Law  of  the 
Flag  upon  the  yalidiiy  of  the  Con- 
tract  of  Affreightment, — In    the 
Missouri  Steamship  Company,   42 
Ch.Div.,  321  (1886),  this  rule  was 
widely  extended.     In  that  case  a 
contract  was  made  in  Boston,  be- 
tween an  American  citizen  and  the 
agent  in  Boston  of  a  British  steam- 
ship company,  for  the  transporta- 
tion of  certain  cattle  in  the  Mis- 
souri, a  British  ship.    The  contract 
contained  a  provision  that  the  com- 
pany should  not  be  liable  for  negli- 
gfnct  of  the  master  or  crew.    Such 
a  proTision  was  valid  by  the  Eng- 
lish law,  but  invalid  by  that  of  the 
United  States  and   Massachusetts. 
The  cattle  were  lost  by  the  negli- 
gence of  the    master    and   crew. 
Chittv,  J.,  held  that  the  English 
law,  as  the  law  of  the  ship,  showed 
that  it  was  the  intention   of  the 
parties  to  submit  to  the  English 
law.    He  said :   *'  I  have  referred 
somewhat  fhUy  to  this  judgment 
(Uoyd  V.  Guibert)  in  order  to  show 
that  the  principle  upon  which  it 
proceeds  is  not  confined  to  the  par- 
ticular &cts  of  that  case,  but  is  ap- 
plicable, and  ought  to  be  applied, 
not  merely  to  questions  of  construc- 
tion arising  out  of  the  contract  of 
affreightment,  but  to  questions  as 
to  the  validity  of  stipulations  in  the 
contract    itself.     Any    distinctions 
founded  on  the  difference  of  these 
.• — — «.  ..a^4-^^  «.-  sn^ 

id  to 
mer- 
arac- 
at  in 
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namely,  that  of  the  flag ;  and  so  to 
hold  is  to  adopt  a  simple,  a  natural 
and  consistent  rule.'* 

Upon  appeal,  however,  while 
the  decision  was  affirmed,  the 
Court,  evidently,  did  not  go  quite 
so  far.  Lord  Hawbury,  L.  C, 
said:  '*Now  this  is  a  contract 
for  the  conveyance  of  cattle  from 
Boston  to  England  by  sea,  on 
board  a  British  ship,  by  a  British 
company  whose  domicile  is  in  Eng- 
land. These  circumstances,  though 
very  strong,  would,  perhaps,  not  be 
conclusive.  But  when  I  look  at  the 
contract  itself  and  find  that  the  or- 
dinary exceptions  to  the  bill  of  lad- 
ing are  the  Qneen's  enemies  and 
so  on,  it  is  absolutely  impossible 
to  resist  the  conclusion  that  the 
parties  did  contemplate  being  gov- 
erned by  the  English  law  in  their 
contracting  relations.**  The  effect 
of  the  use  of  .the  words,  *'  Queen's 
enemies,**  is  shown  in  the  principal 
case  to  mean  only  the  enemies  of 
the  ruling  power^  which  might  have 
been  that  of  America  or  of  Eng- 
land. The  learned  judge  was  alfio 
of  the  opinion  that,  as  one  of  the 
provisions  only,  and  not  the  entire 
contract,  was  void  by  the  law  of 
Massachusetts,  where  it  was  made, 
that  it  would  be  enforced  by  the 
English  courts. 

In  the  United  States  directly 
opposite  conclusions  have  been 
reached. 

In  the  Brantford  City,  29  Fed.. 
373,  decided  in  D.  C.  U  S.,  S.  D.  of 
N.  Y.,  in  1886,  the  facts  were  al- 
most identical  with  those  in  the 
Missouri,  Judge  Brown  held 
that  the  law  of  the  United  States 
should  prevail.  It  may  be  doubtful 
whether  the  point  was  actually  in- 
volved in  that  case,  as  the  facts  tend 
to  show  that  the  proximate  cause 
of  the  damage  was  the  defective 
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£tting!i  of  the  steamship,  BmmnU 
ing  to  tmBeaworthiness,  which 
was  not  one  of  the  exceptions 
Of  the  bill  of  lading:  Steel  v. 
State  Line  S.  S.  Co.,  3  App.  Casea, 
72;  the  Huaji,  16  Fed.  Rep.,  861 ; 
Tattersall  V.  Steamship  Co..  L.  R«, 
12  Q.  B.  D«,  297.  Referring  to  the 
law  of  the  flag,  he  says :  '*  The 
Maw  of  the 'flag,'  so  called,  whichj 
it  is  urged,  should  govern  this  case, 
does  not  embody  any  rule  of  legal 
construction.  Literally,  it  is  but  a 
concise  phrase  to  express  a  simple 
fact,  namely,  the  law  of  the  coun- 
>  try  to  which  the  ship  belongs  and 
whose  flag  she  bears,  whether  it 
accords  with  the  general  maritime 
law  or  not.  In  so  far,  however,  as 
the  law  of  the  flag  does  not  repre- 
sent the  general  maritime  law,  it  is 
but  the  municipal  law  of  the  ship's 
home." 

In  the  Titan ia,  19  Fed.  Rep.,  loi 
(1883),  the  same  judge  held  that  in 
the  case  of  a  shipment  from  Dun- 
dee to  New  York,  on  board  a  British 
vessel,  the  English  law  should  gov- 
eAi  in  respect  to  damages  upon  the 
high '  seas.  He  said  :  *  *  The  ■  ship- 
ment being  made  in  England,  and 
upon  an  English  vessel,  the  law  of 
the  flag  should  govern.**  In  the 
Oranmore,  24  Fed.,  922,  there  was 
an  express  provision  that  any  ques- 
tion under  the  bill  of  lading  should 
be  determined  by  the'  English  law. 
In  the  District  Court  of  U.  S.,  D.  of 
Maryland,  Judge  Morris  held  that 
the  English  law  should  govern. 
Considering  that  case  in  connection  . 
with  the  decisions  of  the  courts  of 
this  country,  it  is  questionable 
whether  there  was  not  merely  an 
attempt  to  evade  the  decisions  in 
reference  to  liability  for  negli- 
gence. But  the  question  was  not 
raised. 
This  question  came  before  the 


Snpreme  Court  of  the  United 
States  in  the  Liverpool  and  Great 
Western  Steam  Co.  v.  Phoenix  In- 
surance Co.,  129  U.  S.,  397  (1889) 
(the  Montana).  There,  a  contract 
was  entered  into  in  New  York  by  a 
resident  of  New  York  with  the 
agent  of  a  British  company  for 
carriage  of  certain  property  to 
Liverpool.  The  bill  of  lading  con- 
tained the  us^al  clause,  exempting 
the  company  from  negligence  of 
master  and  crew.  The  property 
wais  shipped  on  the  Montana,  car- 
rying the  English  flag,  which  was 
lost  through  the  negligence  of  the 
master  and  crew. 

The  Court  held  that  the  law  of 
this  country,  as  the  Irx  loci  con- 
tractus ^  must  prevail,  and  that  the 
exemption  clause  was  invalid. 

Mr.  Justice  Gray  said:  "This 
review  of  the  principal  cases  de- 
monstrates that,  according  to  the 
great  preponderance,  if  not  the  uni- 
form concurrence,  of  authority,  the 
general  rule,  that  the  nature,  the 
obligation  and  the  interpretation  of 
a  contract  are  to  be  governed  by 
the  law  of  the  place  where  it  is 
made,  unless  the  parties  at  the  time 
of  making  it  have  some  other  law 
in  view,  requires  a  contract  of 
affireightment,  made  in  one  coun- 
try between  citizens  or  residents 
thereof,  and  the  x>crformance  of 
which  begins  there,  to  be  governed 
by  the  law  of  that  country,  unless 
the  parties,  when  entering  into  the 
contract,  clearly  manifest  a  mutual 
intention  that  it  shall  be  governed 
by  the  law  of  some  other  country.** 

An  examination  of  these  cases 
demonstrates  that  the  American 
courts  will  not,  from  the  mere  fact 
that  goods  were  shipped  on  an 
English  vessel,  assume  that  the 
contract  is  an  English  one. 

The  question  is  not  free  from 
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doubt,  and  it  is  probable  that  pa- 
triotic motives  had  some  effect 
in  both  cases. 

In  some  respects  the  American 
rule,  to  prefer  the  Ux  loci  contrac- 
tus^ seems  to  have  more  to  support 
it    Take  the  following  case : 

If  goods  should  be  shipped  at  an 
English  port  in  an  American  ship, 
under  a  contract  made  with  ship's 
agent  at  that  place,  and  incorpo- 
rated into  the  bill  of  lading  was  the 
clause  that  the  owner  should  not 
be  liable  for  negligence  of  master 
and  crew,  it  does  not  seem  proba- 
ble that  the  English  courts  would 
hold  that  the  shipment  of  the  goods 
on  the  American  vessel  would  make 
the  contract  an  American  one. 
They  would  probably  discover  some 
&cts  to  show  that  it  was  the  inten- 
tion of  the  parties  to  submit  to  the 
English  law. 

Upon  principle,  the  case  of  the 
Missouri  appears  to  be  in  conflict 
with  other  English  cases. 

In  P.  &  O.  V.  Shand,  3  Moo.  P. 
C.  (N.  S.).  272 ;  12  L.  T.  N.  S.,  808 
(1865),  the  plaintiff  paid  one  entire 
sum  for  his  passage  from  England 
to  Mauritius  by  a  ship  of  the  de- 
fendant company,  and  signed  a 
ticket  stating  that  he  accepted  the 
conditions  printed  thereon,  one  of 
which  was  that  the  company  would 
not  be  responsible  for  loss  of  the 
luggage  of  the  passengers.  Some 
of  the  plaintiff's  luggage  was  last 
seen  at  Suez,  in  the  company's  pos- 
session, and  was  not  afterward  to 
be  found.  In  an  action  to  recover 
its  value,  the  Supreme  Court  of 
Mauritius  held  that  the  French  law, 
which  there  prevailed,  should  gov- 
ern. Upon  appeal,  the  Privy  Coun- 
cil reversed  that  Court's  holding 
that  the  liability  of  the  company 
was  to  be  determined  by  the  law 
of  England,  as  the  lex  loci  con- 
tractus, TCRNBR,L.J.,8aid:  **The 


general  rule  is  that  the  law  of  the 
country  where  a  contract  is  made 
governs  as  to  the  nature,  the  obli- 
gation and  interpretation.  The 
parties  to  a  contract  are  either  the 
subjects  to  the  power  there  ruling 
or,  as  temporary  residents,  owe  it 
a  temporary  allegience ;  in  either 
caae,  equally  they  must  be  under- 
stood to  submit  to  the  law  there 
prevailing,  and  to  agree  to  its  action 
upon  the  contract." 

In  the  recent  case  of  Jacobs  v. 
Ciredit  Lyonnais,  L.  R.  12  Q.  B.  D., 
589,  the  defendant**,  a  London  firm, 
contracted  in  London  to  sell  to  the 
plaintiff,  London  merchants,  a 
quantity  of  Algerian  exports,  to  be 
shipped  by  a  French  company  at 
an  Algerian  port,  on  board  vessels 
to  be  provided  by  the  plaintiffs  in 
London.  The  contract  also  con- 
tained provisions  in  regard  to  ship- 
ment by  steamer  from  Algiers,  and 
the  plaintifis  were  required  to  ap- 
prove and  accept  the  exports  as 
put  on  board  in  that  country. 

In  the  Court  of  Appeals,  Bowen, 
L.  J.,  remarks :  **  Certain  presump- 
tions or  rules  in  this  respect  have 
been  laid  down  by  judicial  writers 
of  different  countries  and  accepted 
by  the  courts,  based  upon  common 
sense,  upon  business  convenience, 
and  upon  the  comity  of  'nations ; 
but  they  are  only  presumptions  or 
prima-facie  ndes  that  are  capable 
of  being  displaced  wherever  the 
clear  intention  of  the  parties  can  be 
gathered  from  the  document  itself 
and  from  the  nature  of  the  transac- 
tion. The  broad  rule  is  that  the  law 
6f  the  country  where  the  contract 
is  made  presumably  governs  the 
nature,  the  obligation  and  the  inter- 
pretation of  it,  unless  the  contrary 
appears  to  be  the  express  intention 
of  the  parties. 

"  Again,  it  may  be  that  the  con- 
tract is  partly  to  be  performed  in 
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one  place  and  partly  in  another. 
In  such  a  case»  the  only  certain 
guide  is  to  be  found  in  applying 
sound  ideas  of  business,  conveni- 
ence and  sense  to  the  language  of 
the  contract  itself,  with  a  view  to 
discovering  from  it  the  true  interf- 
tion  of  the  parties. 

"  Even  in  respect  of  any  perform- 
ance that  is  to  take  place  abroad, 
the  parties  may  still  have  desired 
that  their  liabilities  and  obligations 
shall  be  governed  by  the  English 
law,  or  it  may  be  that  they  have 
intended  to  incorporate  the  foreign 
law  to  regulate  the  method  and 
manner  of  performance  abroad, 
without  altering  any  of  the  inci- 
dents which  attach  to  the  contract 
according  to  the  English  law. 
Stereotyped  rules  laid  down  by 
juridical  writers  cannot,  therefore, 
be  accepted  as  infallible  canons  of 
interpretation  in  these  days,  when 
commercial  transactions  have  al- 
tered in  character  and  increased  in 
complexity ;  and  there  can  be  no 
hard-and-fast  rule  by  which  to  con- 
strue the  multiform  commercial 
agreements  with  which,  in  modern 
times,  we  have  to  deal.'* 

The  rule  suggested  by  ^r.  Carver 
(Carriers,  page  218),  that  where 
there  is  a  division  of  carriage  the 
parties  may  intend  to  be  bound  by 
one  law  as  to  one  part  and  another 
law  as  to  another  part,  does  not 
seem  to  solve  this  question. 

He  puts  the  following  case :  **  An 
agreement  is  made  between  Ameri- 
cans for  the  carriage  of  cotton, 
under  a  through  bill  of  lading, 
from  a  place  inland  in  the  United 
States  to  England,  say  by  rail  to 
Philadelphia,  and  thence  by  steamer 
belonging  to  an  English  line«  It 
may  well  be  supposed  that  the  law 
of  the  flag  was  meant  to  govern  the 
contract  as  to  the  latter  part  of  the 
transit,  although  as  to  the  first  part 


there  would  be  little  doubt  that  the 
American  law  would  determine  its 
effect.*' 

Chaiige  the  facts  of  this  case 
slightly,  and  supply,  instead  of  an 
English  line  of  steamships,  a  line 
composed  of  American  and  English 
ships.  How  can  there  be  any  pre- 
sumption of  the  intention,  that  the 
law  of  the  flag  was  intended  to 
govern  in  such  a  case  ? 

The  shipper  at  the  inland  point 
does  not  know  whether  his  cotton 
will  be  carried  on  an  English  or  an 
American  ship. 

It  certainly  is  not  true  that  a 
stipulation  in  a  bill  of  lading,  that 
the  ship-owner  shall  not  be  liable  for 
the  negligence  of  the  master  and 
crew,  is  to  be  void  or  valid  by  the 
fact  that  the  cotton  is  shipped  on 
the  American  or  English  ship,  a 
fact  of  which  the  shipper  has  no 
knowledge  whatever. 

The  lex  loci  contractus  has  better 
support.  In  a  contract  for  carriage 
the  agreement  is  made  at  one  place 
for  delivery  in  another.  It  is  evi- 
dent that  the  customs  of  the  place 
of  delivery  must  govern  the  manner 
of  delivery.  That  would  seem  to 
be  the  only  application  of  the  law 
of  that  place.  Generally,  the  man- 
ner of  carriage  is  an  immaterial 
question  and  does  not  afiect  the 
contract. 

Two  facts  only  are  of  importance— 
the  delivery  of  the  goods  to  the 
carrier,  and  the  delivery  by  the 
carrier  to  the  consignee.  The 
method  of  carriage  is,  generally 
speaking,  immaterial.  If  there  is 
right  delivery  the  law  is  satisfied. 
Why,  then,  should  an  immaterial 
fact  determine  the  relations  of  the 
parties  to  the  contract  and  decide 
whether  a  provision  of  the  contract 
is  valid  or  invalid? 

Horace  L.  Cheyney. 

Philadelphia, 
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TiLDEN  V,  Greene. — The  annotation  of  the  case  in- 
volving the  validity  of  Mr.  Tilden's  will,  which  appeared 
in  the  February  number  of  the  American  Law  Register 
AND  Review,  has  received  wide  and  favorable  notice  from 
prominent  members  of  the  bar.  The  editors  take  this 
opportunity  of  stating  that  the  annotation  was  written  by 
Howard  Wurts  Page,  Esq.,  of  the  Philadelphia  bar.  His 
signature  to  the  annotation  was  omitted  through  the  care- 
lessness of  the  printer. 


Mr.  Justice  Bradley. — The  death  of  Mr.  Justice 
Bradley  has  removed  from  the  Supreme  Court  one  of  the 
few  men  who  will  live  in  the  constitutional  history  of  our 
country.  To  him,  as  much  as  to  any  other  member  of  the 
bench,  we  are  indebted  for  much  of  the  receat  development 
of  constitutional  law,  especially  in  its  application  to  com- 
plicated commercial  questions  growing  out  of  the  **  Com- 
merce Clause."  The  editors  regret  that  lack  of  space 
prevents  them  in  this  number  from  entering  into  any  ex- 
tended review  of  his  work  on  the  bench.  Such  a  review 
will  appear  in  the  April  number  of  the  magazine. 


Railway  Co.  v.  State  of  Maine:  A  Protest. — The 
fascination  of  the  study  of  the  development  of  our  constitu- 
tional law  lies  in  the  gradual  and  logical  unfolding  of  prin- 
ciples. The  result  is  a  body  of  law  that  has  made  the 
Court,  which  has  been  and  still  is  creating  and  applying 
it,  the  admiration  of  the  civilized  world.  It  is  seldom  that 
a  principle,  well  established,  the  expediency  of  which  has 
been  tested  for  many  years,  and-  affirmed  in  innumerable 
cases,  is  weakened,  if  not  temporarily  destroyed,  by  a 
decision  of  that  Court     Such  a  decision  the  student  reads 
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almost  with  a  feeling  of  pain.  For  the  moment  study 
seems  to  have  been  thrown  away ;  he  is  unable  to  determine 
how  far  that  which  he  believed  to  have  been  settled  is  un- 
settled, or  even  to  surmise  what  will  be  the  next  change 
in  that  law,  the  wise  development  of  which  is  vital  to  the 
welfare  of  his  country. 

Since  the  case  of  Hinson  v.  Lett*  decided  that  a  State 
could  tax  an  import  from  another  State,  provided  it  placed 
the  same  tax  on  its  manufacture  within  the  State,  no 
decision  of  the  Supreme  Court  seems  to  be  fraught  with 
more  far-reaching  consequences  than  that  of  the  State, of 
Maine  v.  Grand  Trunk  Railway  Company,'  decided  De- 
cember 14,  189 1.  A  law  of  the  State  required  every  rail- 
road, for  the  use  of  its  franchise,  to  pay  a  tax  whose  amount 
depended  on  two  factors :  first,  the  proportion  of  its  lines 
within  the  State  to  the  total  mileage  of  the  company  ; 
second,  the  amount  of  the  gross  receipts  of  the  road.  These 
receipts  are  derived  almost  exclusively  from  the. transporta- 
tion of  the  interstate  and  foreign  freight.  The  Court  held 
the  tax  constitutional,  because,  in  the  words  of  Mr.  Justice 
Field,  it  is  **an  excise  tax  upon  the  defendant  corporation 
for  the  privilege  of  exercising  its  franchise  within  the 
State." 

The  late  Mr.  Justice  Bradley,  Justices  Lamar,  Har- 
lan and  Brown  dissented.  The  dissenting  opinion,  writ- 
ten by  Mr.  Justice  Bradley,  appears  in  the  reports  as  the 
last  ofiicial  words  of  that  great  jurist  Its  conclusion  is  a 
vigorous  protest  against  that  policy  adopted  by  State  legis- 
latures which  fastens  all  the  burdens  of  government  on  the 
business  of  transportation.  Concerning  the  decision  of  the 
Court,  he  says:  ** Justices  Harlan,  Lamar,  Brown  and  my- 
self dissent  from  the  judgment  of  the  Court  in  this  case. 
We  do  so  both  on  principle  and  authority— on  principle 
because,  whilst  the  purpose  of  the  law  professes  to  lay  a  tax 
upon  the  foreign  company  for  the  privilege  of  exercising  its 
franchise  in  the  State  of  Maine,  the  mode  of  doing  this  is 
unconstitutionaL ' ' 

1 8  Wall,  148.  «I42U.  S.,  217. 
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If  there  has  been  one  rule  of  law  which  has  been  here- 
tofore coi;isidered  as  finally  determined  apparently  beyond  the 
possibility  of  a  doubt,  it  is  that  a  tax  falls  upon  that  upon 
which  its  amount  is  graded.  This  is  the  cardinal  rule  of  the 
law  which,  while  not  always  explicitly  recognized,  has  lain  at 
the  foundation  of  all  the  decisions  touching  the  power  of 
the  State  to  collect  taxes  from  corporations  engaged  in  in- 
terstate commerce.  That  a  State  has  the  right  to  tax  the 
capital  stock,  the  property  of  corporations,  or  to  charge  for 
its  franchise  is  undoubted  ;  but  th^  way  in  which  the  State 
can  exercise  this  right  has  of  late  been  curtailed  by  the 
salutary  rule,  that  a  tax  is  void  whicli,  in  reality,  falls  on ' 
interstate  or  foreign  commerce.  The  name  which  the  legis- 
lature gives  to  the  tax  has  always  been  considered  im- 
material. Thus,  except  in  the  case  of  the  Baltimore 
R.  R.  Co.  V.  Maryland,  a  case  which  it  was  hoped 
time  and  the  more  recent  decisions  of  the  Court  had 
overruled,  the  name  which  the  Legislature  chose  to  give 
to  a  tax  did  not  make  it  valid,  when  under  another  name 
it  would  be  void.  In  Leloup  v.  Port  of  Mobile,*  the  fact 
that  the  tax  was  called  a  license  fee  for  establishing  an  office 
and  doing  business  in  the  State  did  not  prevent  the  Court 
from  declaring  it  void  when  applied  to  telegraph  compan- 
ies engaged  in  interstate  commerce.  But  it  now  seems 
that,  while  calling  a  tax  a  license  fee  does  not  aid  the  law, 
calling  it  a  franchise  tax  covers  all  defects. 

It  is  true  the  legislature  might  have  refused  the  fran- 
chise, though  they  could  not  refuse  a  license  to  carry  on 
interstate  business ;  but  it  has  never  been  held  that  the  power 
of  refusal  carried  with  it  the  power  to  impose  illegal  condi- 
tions, especially  after  the  permission  to  exercise  the  franchise 
has  been  granted.  This  is  principle  involved  in  the  de- 
cision in  Barron  v.  Bumside,*  which  declared  unconstitu- 
tional a  State  law  requiring  a  foreign  corporation,  as  a  con- 
dition of  doing  business  in  the  State,  not  to  remove  its 
causes  to  the  Federal  courts.  The  right  to  refuse  to  allow 
the  foreign  corporation  to  do  business  in  the  State  did  not 

*  127  u.  a.  640.  « 121  u.  s.,  186. 
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carry  with  it  an  implied  power  on  the  part  of  the  States  to 
violate  the  spirit  of  the  Constitution.  Yet  in  the  case  from 
Maine  the  Court  says  :  "  As  the  granting  of  the  privilege 
rests  entirely  in  the  discretion  of  the  State,  whether  the  cor- 
poration be  of  domestic  or  foreign  origin,  it  may  be  conferred 
upon  such  conditions,  pecuniary  or  otherwise,  as  the  State 
in  its  judgment  may  deem  most  conducive  to  its  interests 
or  policy.  It  may  require  the  payment  into  its  treasury, 
each  year,  of  a  specific  sum,  or  may  apportion  the  amotmt 
exacted  according  to  value  of  the  business  permitted,  as 
disclosed  by  its  gains  or  receipts  of  the  present  or  past 
years.  The  charactSr  of  the  tax  or  its  validity  is  not  de- 
termined by  the  mode  adopted  in  fixing  its  amount  fi)r  any 
specific  period  or  the  times  of  its  payment.  The  whole  field 
of  inquiry  into  the  extent  of  revenue  from  sources  at  the 
command  of  the  corporation  is  open  to  the  consideration 
of  the  State  in  determining  what  may  be  justly  exacted 
for  the  privilege.  The  rule  of  apportioning  the  charge  to 
the  receipts  of  the  business  would  seem  to  be  eminently 
reasonable,  and  likely  to  produce  the  most  satisfactory  re- 
sults, both  to  the  State  and  the  corporation  taxed." 

The  case  Philadelphia,  etc.,  S.  S.  Co.  v,  Pennsylvania,^ 
differs  from  the  one  under  consideration  only  in  the  name 
the  legislature  applied  to  the  tax.  In  both  cases  the  State 
taxed  the  gross  receipts  irrrespective  of  the  source,  whether 
they  came  from  internal  or  interstate  and  foreign  com- 
merce. In  other  words,  the  tax  was  non-discriminating. 
In  both  cases  one  of  the  factors  in  determining  the  amount 
of  the  tax  was  the  amount  of  business.  It  was  this  ele- 
ment which  caused  the  Court  to  declare  unanimously  that 
the  law  of  Pennsylvania  unconstitutional.  The  profes- 
sional and  the  business  world  applauded  the  decision. 

It  is  true  the  Maine  Legislature  made  the  amount  of  the 
tax  depend  on  another  factor  besides  the  earnings  of  the 
road,  namely,  the  proportion  of  number  of  miles  of  line 
to  the  total  mileage  operated  by  the  company.  There  is 
no  question  of  the  power  of  the  State  to  tax  the  property 
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of  a  road  as  property,  though  used  in  interstate  business, 
provided  the  property  is  within  the  State,  but  it  has  never 
before  been  maintained  that  a  tax  whose  amount  varied 
according  to  two  factors  was  valid  if,  as  a  resuU,  the  tax 
fell  on  one  subject  under  the  control  of  the  State,  no  mat- 
ter how  many  other  subjects  beyond  the  control  of  the 
State  were  aflFected.  The  adoption  of  such  a  principle 
would  fender  a  tax  by  the  State  of  New  York  on  the 
amount  of  Chicago  beef  eaten  by  its  citizens  constitutional, 
provided  the  tax  also  depended  on  the  total  value  of  all 
butcher  wagons  in  the  State. 

Perhaps,  however,  unconsciously,  the  principle  by 
which  the  majority  of  the  Court  upheld  the  Maine  law  is, 
that  the  constitutionality  of  a  Stale  tax  is  to  be  tested  by 
supposing  all  the  States  to  pass  similar  laws,  and  then 
determining,  in  such  an  event,  whether  the  same  subject 
matter  would  be  taxed  twice.  This  principle  was  first 
recognized  in  Pullman  Palace  Car  Co.  v.  Pennsylvania.* 
A  tax  on  the  capital  stock  of  a  company,  based  on  the 
average  number  of  cars  which  the  company  had  within  the 
State,  was  held  to  be  constitutional,  though  the  cars  were 
engaged  solely  in  interstate  traflSc.  The  Court  sustained 
the  law  on  the  ground  that  if  each  State  adopted  this 
method  of  taxation  the  result  would  be  that  the  property 
of  the  company  was  only  taxed  as  property  within  each 
State,  and  that  no  property  would  be  taxed  twice  over. 
Whatever  may  be  said  in  favor  of  this  principle,  as  one  to 
determine  whether  property  or  persons  are  within  a  State 
for  the  purposes  of  taxation,  or,  as  applied  as  in  Palace 
Car  Co.  V.  Pennsylvania,  the  distinction  between  the 
application  of  the  principle  in  that  case  and  its  application 
to  the  one  under  discussion  is  obvious.  A  tax  on  property 
within  the  State,  whether  that  property  is  engaged  in  in- 
terstate commerce  or  not,  ha»  been  held  to  be  constitu- 
tional; but  previous  to  this  last  decision  a  State  tax  on  the 
business  of  interstate  commerce,  whether  carried  on  within 
or  without  the  State,  was  always  declared  unconstitutional. 

ij4iU.  S.,  18. 
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Yet,  what  else  but  a  tax  on  interstate  commerce  is  the 
result  if  each  State  can  tax  an  interstate  carrier  of  freight 
according  to  the  receipts  from  such  Carriage  within  the 
State  ? 

The  freedom  of  commercial  intercourse  from  the  inter- 
ference of  local  governments  was  the  chief  reason  why  we 
adopted  a  Constitution  and  became  a  nation.  This  freedom 
was  supposed  to  extend,  and  we  cannot  but  hope  will  yet 
be  authoritatively  determined  to  extend,  not  only  to  im- 
munity from  the  legislation  of  a  State  hampering  such 
commercial  intercourse,  but  from  this  **  interstate "  or 
'* combined  State"  legislation  which  has  the  same  ten- 
dency. Legislation,  whose  eflFect  on  the  commerce  of  the 
country,  if  attempted  by  one  State  would  render  it  uncon- 
stitutional, surely  cannot  be  made  constitutional  by  all  the 
State  legislatures  acting  in  concert. 


The  Right  of  contracting  with  Citizens  of 
Other  States.  * — Mr.  McMurtrie,  in  his  comment  on  the 
'expression  of  opinion  by  the  Supreme  Court  of  Pennsylva- 
nia, besides  calling  attention  to  the  fact  that  the  clause  in  the 
Constitution  preventing  a  State  from  impairing  the  obliga- 
tion of  contracts  would  be  ineffectual  to  preserve  our  liberties, 
if  it  was  not  for  the  commerce  clause,  by  implication  raises  an 
interesting  question  of  constitutional  law.  As  long  ago  as 
the  case  of  Bank  of  Augusta  v,  Earle,  the  right  of  a  State 
to  prohibit  a  foreign  corporation,  chartered  under  the  laws 
of  another  State,  from  doing  business  in  the  State,  has 
been  undoubted.  The  only  exceptions  are  corporations 
authorized  by  Congress,  as  instruments  to  carry  out  one  of 
the  powers  delegated  to  that  body,  and  corporations  en- 
gaged in  interstate  and  foreign  commerce,  or  commerce 
with  the  Indian  tribes.  That  corporations  are  not  citizens 
in  the  sense  that  they  have  the  right  to  enter  and  do  busi- 

^  For  the  case  and  criticism  referred  to,  see  Comments  on  Recent  De- 
cisionSy  infra. 
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ness  in  other  States,  either  under  the  amendments  to  the 
Constitution  or  the   Constitution  itself,   has   been  deter- 
mined, as  has  also  the  power  of  the  State  to  render  void 
all  contracts  made  by  the  agents  of  unauthorized  foreign 
corporations  within  the  State.     But  Mr.  McMurtrie,  now, 
for  the  first  time,  raises  the  question  of  the  power  of  the 
State  to  prohibit  the  individual  citizen  from  making,  by 
his  own  agent,  a  contract  with  a  corporation  outside  the 
State.     This  was  what  Biddle  had  done.     By  failing  to 
send  his  agent  to  Boston,  he  had  impliedly  become  a  party 
to  a  contract  of  insurance  on  his  mill.    The  Supreme  Court 
intimated  that,  had  they  been  compelled  to  construe  the 
insurance  laws  of  the  State  in  such  a  way  as  to  result  in 
the  fining  of  the  defendant  one  hundred  dollars  for  this 
action,  such  a  law  would  be  constitutional. 

The  act  of  a  foreign  corporation  in  the  State,  not 
relating  to  interstate  commerce,  cannot  be  said  to  be  a  part 
of  that  intercourse  between  the  States  which  the  Constitu- 
tion preserves  inviolate  from  the  interfeijince  of  State  legis- 
lation. But  it  may  be  well  argued  that  a  contract  between 
the  agent  of  a  citizen  resident  in  State  A  and  a  corporation 
chartered  under  the  law  of  State  B,  both  agent  and  cor- 
poration being  in  State  B  at  the  time  the  contract  is  made, 
though  the  contract  *  relates  to  land  in  State  A,  is  inter- 
course between  the  States,  not  because  the  fulfilment  of 
the  contract  necessarily  implies  such  intercourse,  but  be- 
cause the  very  making  of  the  contract  is  itself  intercourse. 
The  fiact  that  the  agent  employed  is  the  United  States  mail 
does  not  alter  the  case. 
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The  Law  of  Coktracts  in  Restraint  op  Trade,  with  Special 
Rhferbncb  to  "Trusts.*'  By  George  Stuart  Patterson,  Ph.  B., 
LrL.B.     Philadelphia :  University  of  Pennsylvania  Press,  1891. 

The  industrial  devclopniient,  not  only  of  this  country, 
but  of  others,  has  been  of  recent  years  so  largely  in  the 
direction  of  combination  or  association  of  those  engaged  in 
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the  same  line  of  business,  that  the  word  ** Trusts"  has 
re<;eived  a  new  meaning,  and  is  used  to  apply  generally  to 
such  combinations  or  associations,  without  regard  to 
whether  or  not  their  terms  are  such  as  to  make  a  technical 
trust.  This  tendency  has  largely  been  the  result  of  the 
recognition,  by  business  men,  of  the  evils  of  excessive 
competition.  Of  course,  the  success  of  one  combination 
has  suggested  the  formation  of  others.  But,  in  most  in- 
stances, the  individuals  desiring  to  form  the  combination 
have  had  to  be  educated  up  to  the  idea  ;  some  years  of  hard 
work,  with  little  or  no  profit,  leading  to  an  appreciation  of 
the  saving  in  expense  which  they  could  effect  by  a  close 
nnion  among  themselves,  as  well  as  the  benefit  to  be  de- 
rived from  stability  of  prices.  This  tendency  has  pre- 
sented new  questions  to  both  lawyers  and  legislators.  The 
legislators  have  inclined  to  endeavor  to  strangle  the  ten- 
dency by  stringent  legislation,  which  legislation  has  in- 
creased the  difficulty  of  the  lawyer  in  formulating  plans 
to  accomplish  th^  objects  desired  by  his  clients.  Com- 
paratively few  cases  of  such  Combinations  have  been 
before  the  courts.  How  the  law  will  finally  regard  them 
cannot  be  said  to  be  settled.  Of  course  they  must  be  con- 
sidered in  view  of  the  established  principles  of  law  in  anal- 
ogous cases.  This  little  book  by  Mr.  Patterson  reviews 
the  origin,  reasons  and  limits  of  the  rule  of  law  which 
holds  certain  '*  contracts  in  restraint  of  trade  "  to  be  valid, 
and  others  to  be  void.  The  ordinary  run  of  decisions  on 
this  question  do  not  involve  precisely  the  same  issue  which 
is  presented  for  decision  in  the  case  of  a  ''  Trust"  The 
reasons  which  induced  the  contracts  which  were  before  the 
courts,  in  these  cases,  are  not  exactly  the  same  as  those 
which  induce  the  formation  of  ''Trusts."  But  these  cases 
are  plainly  the  most  analogous  of  the  old  decisions.  Mr. 
Patterson's  review  of  these  cases  is,  up  to  date,  scientific 
and  the  most  satisfactory  of  any  known  to  the  writer,  and 
will  be  helpful  to  any  one  who  has  to  consider  the  problem 
of  modem  combinations.  The  last  chapter  of  Mr.  Patter- 
son's book  is  entitled  ''Restrictions  on  Competition  and 
Production."  In  this  chapter  he  cites  most  of  the  deci 
sions  on  its  subject-matter.     So  far  as  it  goes,  the  chapter 
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is  satisfactory  ;  but  one  reading  it;  regrets  that  the  limit 
of  space  imposed  upon  the  writer  prevented  his  going  more 
fully  into  the  decisions — for  instance,  such  a  case  as  that 
of  Mogul  S.  S.  Co.  V.  McGregor  (L.  R.  33,  Q.  B.  Div., 
528).  This  chapter  is  followed  by  the  text  of  the  Act  of 
Congress  of  July  2,  1890.  The  reader  may  perhaps  wish 
that  he  had  been  furnished  also  with  the  texts  of  the  Acts 
of  Missouri,  Michigan,  Illinois,  Louisiana  and  Texas,  on 
the  same  subject 

Mr.  Patterson  states  that  the  only  change  made  by  the 
passage  of  the  Act  of  Congress  *'  in  the  law  of  contracts  in 
restraint  of  trade  is,  that  if  such  a  contract  is  void  at  com- 
mon law,  and  is  in  the  province  of  the  Federal  jurisdiction, 
then  it  is  a  misdemeanor  to  be  a  party  to  it,  and  is  punish- 
able as  prescribed  by  the  act."  Without  finding  fault  with 
this  construction,  it  may  be  noticed  that  the  act  begins 
by  declaring  that  ^^  Every  contract  combination  in  the 
form  of  trust  or  otherwise,  or  conspiracy,  in  restraint  of 
trade  or  commerce  among  the  several  4Btates,  or  with  for- 
eign nations,  is  hereby  declared  to  be  illegal.'*  What 
contracts  in  restraint  of  trade  were  illegal  at  common  law, 
and  what  were  not,  are  pointed  out  by  Mr.  Patterson  in 
the  earlier  part  of  his  work,  and  must  be  presumed  to  have 
been  known  to  Congress  at  the  time  of  the  passage  of  the 
act  Quaere,  therefore,  whether  Congress  has,  by  this  act, 
made  illegal  every  contract,  in  restraint  of  trade,  whether 
void  or  valid  at  common^ law. 

B.  H.  LowRY. 


The  Ambrican  Digest.  (Annual,  1891.)  Being  Volume  5  of  the 
United  States  Digest.  Third  Series  Annuals.  Prepared  and  Edited 
by  the  Editorial  SUff  of  the  National  Reporter  System,  St  Paul, 
Minn.,  1891:    West  Publishing  Co. 

This  volume  unquestionably  represents  the  highest 
stage  of  development  of  the  mechanics  of  reporting.  In 
its  five  thousand  closely  (but  clearly)  printed  pages  it  pre- 
sents a  summary  statement  of  all  the  decisions  of  the  Supreme 
Court  of  the  United  Stales  and  of  the  other  Federal  courts,  of 
the  courts  of  last  resort  in  all  the  States  and  Territories,  of  the 
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Court  of  Claims,  of  the  Supreme  Court  of  the  District  of 
Columbia,  and  of  the  Intermediate  Courts  of  New  .York 
State,  Pennsylvania,  Ohio,  Illinois,  Indiana,  Missouri  and 
Colorado.     When  we  learn  that  an  addition  to  this  volume 
contains  notes  of  English  and  Canadian  cases,  memoranda 
of  statutes,   annotations  in  legal   periodicals,  a   table  of 
cases,  and  a  list  of  decisions  overruled,  criticised,  followed, 
distinguished  and  otherwise  commented  upon  duripg  the 
year,  we  are  amazed  at  the  completeness  of  the  system 
which  results  in  putting  into  the  hands  of  the  profession  so 
much  that  is  valuable  within  so  short  a  time.     But  what 
solemn  thoughts  this  volume  suggests  to  the  lawyer  who 
looks  at  it  for  other  purposes  than  the  investigation  of  a 
particular  point !    From  a  rough  calculation,  based  upon 
the  table  of  cases  digested,  it  appears  that  about  80,000 
decisions  are  represented  in  this  volume.     If  Lord  Coke 
could  exclaim  in  his  day:  '*God  forbid  that  counsel  should 
know  the  whole  law — or,  for  the  matter  of  that,  the  judges 
either'* — what  language  would  his  lordship  give  vent  to  if 
this  volume  of  the  American  Digest  could  be  exhibited  to 
him  and  he  could  be  informed  that  it  represented  the  spawn 
of  a  single  season  ?    But  the  language  of  that  learned  and 
irascible  judge,  strong  as  he  might  make  it  on  such  a 
-  provocation,  would  surely  become  a  thousandfold  stronger 
if  he  were  to  examine  the  conclusions  which  have  been 
reached  in  some  of  these  80,000  cases.     If  his  learning  had 
comprehended  all  the  legitimate  development  of  the  law 
since  his  day,  he  would  doubtless  divide  this  mass  of  de- 
cisions into  three  classes  :  first,  cases  which  involve  points 
already  well  settled — useless  cases  ;  second,  cases  wrongly 
decided — worse  than  useless  cases  ;  third,  cases  which  in- 
volve a  real  question  and  decided  in  accordance  with  prin- 
ciple and  authority — ^useful  cases.    Would  that  the  wheat 
could  be  thus  separated  from  the  chaff,  and  the  chaff  ex- 
cluded from  the  American  Digest  ! 

Doubtless,  if  this  were  the  function  of  the  Digest- 
maker,  the  West  Publishing  Company  would  find  some 
means  of  accomplishing  it.  The  volume  before  us  shows 
that  they  are  not  to  be  daunted  merely  because  to  the  un- 
initiated the  task  seems  a  superhuman  one.        G.  W.  P. 
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COMMENTS  ON  RECENT  DECISIONS. 


The  Power  of  the  State  over  the  Right  of 
Contracting. 


By  R.  C  McMurtrie,  Esq. 


(i)  In  Commonwealth  v.  Biddle  (139  Penn.,  605),  the  question  for 
decision  was  whether  the  making  of  a  contract  for  insurance  by  the  . 
insured  was,  under  the  laws  of  Pennsylvania,  punishable  as  a  mis- 
demeanor. The  Court  held  that  the  statutes  intended  to  punish  the 
insurer  and  not  the  insured.  It  is  not  intended  to  criticise  the  decision^ 
but  there  is  a  statement  of  the  unanimous  concurrence  of  the  judges  in 
a  proposition  that  is  of  great  importance,  binding  as  it  will  probably  be 
deemed  on  the  lower  courts.  It  is  that  "  there  is  no  doubt  of  the  power 
of  the  legislature  to  make  the  insurance  of  his  property  in  an  unautho- 
rized foreign  company,  by  the  owner,  criminal,  if  done  in  this  State." 

This  is  premised  by  an  analogous  statement :  "  Beyond  the  limita- 
tions imposed  by  the  Constitution,  the  power  of  the  legislature  to  declare 
any  acts  done  within  the  territory  of  the  State  unlawful  or  criminal  can- 
not be  questioned." 

There  is  a  prior  reference  to  the  Constitution  of  the  United  States  a^ 
restraining  the  power  of  the  State  to  interfere  with  the  liability  to  enforce- 
ment of  contracts  that  makes  the  reference  to  the  restraining  power  of 
the  Constitution  (in  the  singular)  significant  It  would  seem  to  imply  that 
the  Constitution  of  the  United  States  has  no  further  intention  than  to 
inhibit  an  interference  with  the  obligation  and  the  liability  to  perform 
the  contract. 

It  is  probable  that  this  view  is  correct.  It  is  reasonably  clear,  how- 
ever, that  the  obligations  of  contracts  are  interfered  with  and  impaired 
most  materially  if  the  person  who  makes  them  can  be  punished  as  a 
criminal. 

On  the  other  hand,  it  seems  also  quite  clear  that,  if  by  the  law  of  the 
place  where  the  contract  is  made  it  is  criminal,  there  can  be  no  obliga- 
tion.^ It  would  be  a  singular  combination  of  ideas  if  the  result  is  that 
the  Constitution  of  the  United  States  has  the  effect  of  overruling  the 
power  of  a  State  to  prohibit  a  contract,  leaving  it  as  a  binding  contract, 
but  not  affecting  the  illegality  and  criminality  of  it  It  will  probably  be 
ibuBd  that  the  clause  against  impairing  the  obligation  of  contracts  in  the 
Constitution  of  the  United  Statis  has  no  bearing  on  what  is  a  contract ; 
that  all  depends  on  the  law  of  the  place  where  it  was  made.  It  may  be 
certainly  affirmed  that  the  clause  was  not  intended  to  have  any  effect 
saving  to  prohibit  legislation  after  a  valid  contract  made. 

lit  may  be  said  that  this  particttlar  contract  is  excluded  from  this  general  rule  by 
the  feet  tbat  the  illegality  arises  solely  from  the  revenue  law,  and  no  foreign  State  will 
pay  any  attention  to  such  rates. 
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(2)  The  first  point  mentioned  becomes  of  infinite  importance  looking 
to  the  tendency  of  what  is  known  as  the  protective  policy.  If  the  com- 
munity could  once  be  made  aware  that  they  could  make  it  criminal  to 
buy  or  use  anything  produced  within  the  States,  though  they  cannot  pre- 
vent the  importation  nor  impose  a  duty,  it  will  be  singularly  inconsistent 
with  protection  principles  if  we  do  not  find  that  the  commerce  clause 
alone  protects  us  from  being  made  liable  to  fine  and  imprisonment  for 
consuming  Chicago  beef  and  Minneapolis  flour.  They  are  already 
authoritatively  informed  that  if  they  can  Qiake  the  assertion  that  these 
things  are  unwholesome,  the  Court  must  swallow — not  the  beef,  but  the 
assertion,  for  this  is  an  exercise  of  the  police  power  and  is  not  traversable. 

The  probability  is,  however,  that  no  legislation  will  stand  that  is 
aimed  directly  or  indirectly  at  the  freedom  secured  by  the  commerce 
clause  of  the  Constitution  of  the  United  States. 

(3)  The  great  point,  therefore,  is  how  far  does  this  commerce  clause, 
and  the  clause  securing  the  rights  of  citizens  of  a  State  to  the  citizens  of 

*  another  State,  protect  us  from  punishment  for  contracting  without  con- 
sidering the  nationality  and  residence  of  the  other  party?  When  the 
contracts  relate  to  tangible  property  that  is  to  be  moved  from  one  State 
to  another,  there  would  be  no  diffictdty.  That  is  commerce  in  its  most 
evident  form;  and  if  a  tax  cannot  be  laid,  we  may  depend  upon  it  we' 
cannot  be  imprisoned  for  the  transaction.  Nor  is  it  likely  to  follow  that 
the  protection  will  be  withdrawn  when  the  act  of  importing  terminates. 
A  statute  professedly  aimed  at  interstate  or  foreign  commerce,  as  one 
must  be  that  imposes  fine  or  imprisonment  for  possessing  or  using  an 
imported  article,  certainly  interferes  much  more  with  commerce  than  a 
tax  on  the  business  of  an  importer. 

(4)  But  there  is  the  vast  field  of  contracts,  out  of  which  nothing  in 
the  form  of  tangible  commerce  comes.  The  instance  in  Biddle's  case  is 
an  illustration — a  contract  to  indemnify  against  fire. 

In  Paul  V.  Virginia,  a  phrase  was  used  by  Mr.  Justice  F1BI.D,  probably 
true  as  applied  to  that  case,  namely,  ^'Insurance  is  not  commerce ^^—theX 
is,  an  agency  of  a  foreign  corporation  to  deliver  policies  is  not  commerce 
in  the  sense  that  this  business  could  not  be  taxed  by  a  State.  But  if  this 
means  that  a  resident  in  a  State  cannot  contract  with  a  foreign  corpora- 
tion to  insure  him  without  coming  under  the  penalty  of  fine  and  imprison- 
ment, within  what  narrow  limits  are  we  secure  in  the  right  of  intercourse 
with  citizens  of  other  States? 

(5)  There  can  be  no  doubt,  as  Judge  MiTchbi<i<  has  observed,  of  the 
power  of  the  State  to  punish  any  one  uithin  its  borders  as  it  sees  fit,  sav- 
ing as  it  is  restrained ;  nor  will  any  one  dispute  that  the  Constitution  of 
the  United  States  is  as  efficient  as  that  of  the  States.  There  may  be  a 
dispute  as  to  whether  a  prohibition  to  impair  a  contract  includes  a  pro- 
hibition to  punish  for  making  it,  or  as  to  the  efiect  of  the  commerce 
clause.  But  the  probability  is  that  the  citizen  will  find  that  the  autho- 
ritative exposition  will  be  that  no  legislation  can  be  enforced  that  aims 
directly  at  trammelling  intercourse  of  any  kind  between  citizens  of  one 
State  and  those  of  another,  and  with  foreigners  because  they  are  such, 
and  directly  aims  at  spoiling  for  us  the  home  market. 
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(6)  It  would  be  a  funny  spectacle,  certainly,  if  the  result  of  i\\R  fracas 
is  that  a  citizen  may  make  the  contract  by  mailing  his  letter  in  Camden, 
while  if  he  mails  it  on  this  side  of  the  Delaware  he  is  a  criminal.  This 
would  be  as  absurd  as  if  he  could  be  compelled  to  perform  the  contract 
and  sent  to  jail  for  making  it  by  the  same  judge. 

Note. 

Hie  case  mentioned  by  Mr.  McMurtrie  was  finally  determined  after 
reargument,  on  February  2,  1891.  In  1873,  the  Legislature  of  Pennsyl- 
vania made  it  a  misdemeanor,  pimishable  by  a  fine  of  five  hundred 
dollars  for  each  offence,  for  "any  person,  or  persons,  or  corporation 
.receiving  premiums  or  forwarding  applications,  or  in  any  other  way 
transacting  business  for  any  insurance  company  or  association  not  of  the 
State,"  without  a  license  under  the  insurance  laws  (P.  L.  [1873],  27. 

In  1887,  the  legislature  amended  the  section  so  as  to  impose  two 
classes  of  penalties:  one  of  five  hundred  dollars  on  every  foreign 
association  or  corporation  not  of  the  State  doing  business  within  the 
State,  for  each  month  or  fraction  thereof  during  which  the  business  wa% 
carried  on  ;  and  another  fine  of  one  hundred  dollars  on  **  any  person  or 
persons,  or  any  agent,  officer,  or  member  of  any  corporation  paying,  or 
receiving,  or  forwarding  any  premiums,  applications  for  insurance,  etc*' 
(P.  L.  [1887].  62). 

The  defendant,  Biddle,  in  1887,  after  the  foregoing  amendment 
became  law,  received  a  notice  from  the  Cotton  and  Woollen  Manufact- 
urers* Insurance  Company  of  New  England,  not  authorized  to  do  busi- 
ness in  Pennsylvania  under  the  insurance  laws  of  the  State,  that  a 
policy  on  his  mill  in  the  company,  which  he  had  taken  out  in  1886,  was 
about  to  expire,  and  that  the  same  would  be  renewed,  in  pursuance  of  the 
by-laws  of  the  company,  unless  the  defendant  signified  his  desire  to  the 
contrary.  The  defendant  sent  no  reply,  and  thereafter  received  a  renewal 
of  his  policy,  for  which  he  sent  his  check.  For  thus  renewing  his  insur. 
ance  Jie  was  convicted  and  fined  one  hundred  dollars  in  the  county  cpurt, 
the  Court  holding  that  the  amendment  of  1887  made  it  a  crime  fbr  a 
*  citizen  of  Pennsylvania,  resident  in  the  State,  to  insure  his  property  in 
the  State  in  an  insurance  company  not  authorized  to  do  business  under 
the  laws  of  Pennsylvania.  The  Supreme  Court  reversed  this  decision, 
and  held  that  the  amendment  in  question  only  applied  to  those  who,  as 
agents  of  unauthorized  companies,  sought  to  place  insurances,  and  did 
not  apply  to  one  who,  as  in  the  case  of  Biddle,  sought  to  obtain  insurance 
on  his  own  property. 

At  the  same  time,  the  Court,  through  Mr.  Justice  M1TCHEI.L,  inti- 
mated that  the  legislature  of  a  State  could  make  the  "insurance  of  his 
property  in  an  unauthorized  foreign  company,  by  the  owner,  criminal,  if 
done  in  this  State.'*  But  he  adds :  "Such  a  statute  would  be  not  only 
unusual,  but  a  very  harsh  and  extreme  interference  in  the  general  right 
of  a  citizen  to  manage  his  private  affairs  in  his  own  way,  and  we  should 
not  attribute  such  an  intent  to  the  act  in  question  unless  its  terms  be 
plain  or  the  implication  unavoidable  '*  (p.  609).—  IV.  D,  L, 
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Ai^iEN  Immigrant— Stowaway — I^iabiwty  of  Master. — If  a 
''stowaway/'  who,  after  discovery,  has  signed  the  ship's  articles,  and 
who  has  been  regularly  enrolled  as  a  seaman,  deserts  from  the  ship  upon 
her  arrival  at  a  port  in  this  country,  the  master  is  not  chargeable  with  a 
violation  of  the  Act  of  Congress  of  the  3d  of  March,  1891,  as  such  a  per- 
son is  not  a  destitute  immigrant,  but  merely  a  deserting  sailor :  United 
States  V,  Sandrey,  Circuit  Coftrt  of  the  United  States,  Eastern  District  of 
X/)ui8iana,  December  26,  1891,  Pardee,  J.  (48  Fed.  Rep.,  530). — H,  L,  C. 

Abortion — EviDkNCE — Person  on  whom  the  Operation  is  Per- 
formed IS  NOT  AN  ACCOMPI^ICE.  —Defendant,  who  was  indicted  for  crim- 
inal malpractice^  at  the  trial  requested  the  judge  to  charge  that  the  woman 
was  an  accomplice.  Held :  That  the  person  on  whom  the  operation  was 
performed  was  not  an  accomplice :  Commonwealth  v,  Fallansbee,  Su- 
preme Judicial  Court  of  Massachusetts,  January  6,  1892,  Lathrop,  J.  (^9 
Northeast.  Rep.,  471).— »^.  W,  S, 

Bii,!,  OF  Exchange— ACCEPTANCE— Revocation.— The  payee  of  a 
bill  of  exchange  presented  it  through  a  bank,  its  authorized  agent,  to  the 
drawee.  Acceptance  was  indorsed  on  the  bill  by  the  drawee's  treasurer 
and  delivered  to  the  bank.  On  the  same  day  the  drawee's  treasurer 
learned  of  the  insolvency  of  the  drawer,  and  the  next  day  applied  to  the 
cashier  of  the  bank  for  leave  to  revoke  the  acceptance,  which  he  refused 
to  do,  and  notice  was  thereupon  given  to  the  bank  to  refuse  payment. 
At  time  of  acceptance  drawer  had  no  funds  in  hands  of  drawee.  Upon 
an  action  on  the  bill  by  the  payee  against  the  drawee,  held,  that  an  ac- 
ceptance delivered  to  the  agent  of  the  payee,  duly  authorized  to  receive 
it,  is  legally  a  delivery  to  the  payee,  and  by  such  delivery  the  contract 
becomes  eo  insianti  a  completed  one  between  the  acceptor  and  the  princi- 
pal owner  of  the  bill.  Before  delivery  of  the  acceptance  to  the  payee  or  his 
agent,  the  acceptor  may  erase  his  name,  and  he  is  not  bound.  But  aAer 
delivery  the  acceptance  cannot  be  revoked.  Nor,  in  the  absence  of  fraud 
on  the  part  of  the  payee,  is  the  drawee's  insolvency  or  lack  of  funds'  in 
the  drawee's  hands  an  answer  to  his  claim  as  a  bona-fide  holder  of  the 
bill :  Trent.  Tile  Co.  v.  Dearborn  Nat  Bank  of  Chicago,  Supreme  Court 
of  New  Jersey,  January  2,  1892  (23  Atl.  Rep.,  423). — H.  N,  5. 

Bonds —Recital  on  Boni>s  issued  by  Municipal  Corporation 
— Estoppel. — In  an  action  by  an  innocent  purchaser  for  value,  a  munici- 
pality is  estopped  from  denying  allegations  on  the  face  of  its  bond  that  it 
has  been  issued  according  to  law,  and  that  the  total  amount  of  the  issue 
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docs  not  exceed  the  amount  prescribed  by  law :  Chafie  Co.  v*  Potter,  Mr. 
Juatice  I,aixiar  (Mr.  Justice  Gray  dissenting),  January  4,  1892  (142  U.  S., 

Common  Carribrs  —  Torts  of  Employbes  —  Liability  for  — 
Pai^sk  Imprisonment  by  Conductor.— A  conductor  of  defendant,  while 
not  on  duty  as  a  conductor,  had  plaintiff,  lawfully  on  a  car  of  tjie  defend- 
ant, imprisoned,  mistaking  him  for  a  man  who,  on  a  prior  occasion,  had 
made  a  disturbance  on  the  car.  Held :  That  the  defendant  was  liable  for 
the  tort  of  its  conductor :  Gillingham  v,  Ohio  River  Railroad  Co. ,  Supreme 
Court  of  Appeals  of  West  Virginia,  December  12,  1891,  Holt,  J.  (14  South- 
western Rep.,  243).^^.  JV,  S. 

Conflict  of  Laws— Comity— Death  by  Wrongful  Act— Where 
Suit  may  be  Brought. — Plaintiff  was  administrator  of  a  person  killed 
,  in  Connecticut  by  the  wrongful  act  of  defendant.  Held :  That  plaintiff 
could  sue  in  Massachusetts,  under  a  statute  of  Connecticut,  to  recover 
damages  for  decedent's  death:  Higgins  v.  Central,  etc.,  Railroad  Co., 
Supreme  Judicial  Court  of  Massachusetts,  January  7,  1892,  Barker,  J.  (29 
Northeast  Rep.,  534).— »^.  IV,  5. 

Constitutional  Law— Construction  of  Fifth  Amendment. — 
The  constitutional  guarantee  that  no  person  .  .  .  shall  be  compelled  in 
anpr  criminal  case  to  be  a  witness  against  himself  is  violated  if  one  is  com- 
pelled to  testify  in  any  criminal  case,  though  he  is  not  being  prosecuted ; 
and  the  fact  that  his  testimony  cannot  be  used  against  him  in  any  Court 
of  the  United  States,  in  any  criminal  proceeding,  does  not  make  the  pro- 
ceedings against  him,  to  compel  him  to  so  testify,  constitutional :  Coun- 
celman  v.  Hitchcock,  Mr.  Justice  Blatchford,  January  11,  1892  (142  U. 

Constitutional  Law  —  Corporations  —  The  Term  "Equal 
Laws"  Explained. — A  State  statute  docs  not  deprive  railroad  corpora- 
^  tions  of  the  equal  protection  of  the  laws  which  provide  that  the  expense 
of  a  railroad  commission  created  by  the  laws  of  the  State  be  borne  by  the 
railroad  corporations  in  proportion  to  their  gross  receipts  and  the  number 
of  miles  operated  within  the  State.  It  it  a  principle  of  law  that  a  tax  is 
not  unequal  which  falls  exclusively  on  those  persons  or  corporations  for 
whose  benefit  or  regulation  the  money  collected  is  expended  :  Charlotte, 
etc.  Railroad  v,  Gibbes,  Mr.  Justice  Field,  January  4,  1892  (142  U.  S., 
386).— »^.  D.  L, 

Constitutional  Law  —  Interstate  Commerce  —  Validity  of 
State  Taxation  for  Use  of  Franchise.— A  State  may  tax  a  railroad 
corporation  engaged  in  interstate  commerce  for  the  exercise  of  its  firan- 
diise  within  the  State,  which  tax  is  based  on  the  gross  profits  of  the  rail- 
road, and  the  proportion  which  the  number  of  miles  operated  in  the  State 
beats  to  the  whole  number  of  miles  operated  by  the  railroad  corporation  : 
Maine  v.  Grand  Trunk  Railway  Co.,  Mr.  Justice  Field,  December  14, 
1891  (142  U.  S.,  217).- »^.  Z>.  L, 
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CONSTITUTIONAI.  LAW— WHEN  FEDKRAI.  COUHTS  WII.I,  RESTRAIN 

State  Officers  prom  Carrying  out  Unconstitutional  State  La^vs. 
—In  order  that  an  injunction  may  issue  from  a  I^ederal  court  to  restrain 
an  officer  of  the  State  from  executing  the  laws  thereof,  it  is  not  only 
necessary  for  the  complainant  to  show  that  the  State  law  is  unconstitu- 
tional, but  also  to  make  out  a  case  that  can  be  brought  under  some  recog- 
nized head  of  equity  jurisdiction,  such  as  that  the  act  of  the  officer  of  the 
State  would  cause  the  complainant  irreparable  injury :  Pacific  Express 
Company  v,  Seibe^  Justice  Lamar,  January  4,  1892  (142  U.  S.,  339). — 
IV:  D,  L, 

Contracts,  Construction  of— Joint  or  Several.— The  plain- 
tifif  sued  upon  a  written  contract  wherein  it  was  agreed  that  if  the  nine- 
teen defendants  would  subscribe  I300  among  them  and  furnish  the  milk, 
he  would  build  a  factory  and  manufacture  cheese  for  them  at  a  small 
rate  per  pound.  The  contract  was  signed  by  the  nineteen  defendants, 
who  set  opposite  their  names  the  various  amounts.  It  was  held  that  the 
contract,  was  several ;  that  it  consisted  of  as  many  distinct  contracts  as 
there  were  signers :  Frost  v,  Williams  et  al.^  Supreme  Court  of  Dakota, 
January  21,  1891  (50  N.  W.  Rep.,  96).—/.  A.  McC, 

Contract— Consideration.— Where  the  plaintifif,  the  owner  of 
stolen  property,  agreed  with  the  bona-fide  purchaser  of  the  property  that 
if  the  latter  would  return  part  of  the  property  stolen  he  could  keep  the 
remainder,  the  Court  held  the  agreement  to  be  vojd  for  want  of  consider- 
ation, upon  the  ground  that  the  defendant,  in  agreeing  to  yield  up  part 
of  the  stolen  property,  was  only  doing  that  which  he  was  bound  to  do : 
Morgan  v,  Hodges  et  al,^  Supreme  Court  of  Michigan,  December  22, 
1891  (50  N.  W.  Rep.,  876).-/  A,  McC, 

Corporation— Duty  of  Officers  to  Stockholders. — A  director 
of  a  c6rporation  having  in  his  official  capacity  knowledge  of  facts  en- 
hancing the  valne  of  the  corporate  stock,  of  which  the  stockholders  gen- 
erally were  ignorant,  bought  stock  from  a  holder  at  a  price  below  its  real 
value.  In  an  action  for  deceit,  held,  that  a  director  is  not,  because  of  his 
office,  iu  duty  bound  to  disclose  to  an  individual  stockholder,  before  pur- 
chasing his  stock,  what  he  may  know  as  to  facts  affecting  the  value  of 
the  stock.  While  he  is  to  some  extent  a  trustee  for  the  stockholders  as 
a  body  in  respect  to  the  property  and  business  of  the  corporation,  he  does 
not  sustain  Uiat  relation  to  individual  stockholders  with  respect  to  their 
several  holdings  of  stock,  over  which  he  has  no  control :  Crowell  v, 
Jackson,  Court  of  Errors  and  Appeals  of  New  Jersey,  November  17, 
1891  (23  Atl.  Rep.,  426).—//:  N.  S, 

Corporations — Capital  of  Corporations  not  a  Trust  Fund 
—Liability  of  **  Bonus  "  Stockholder.— Whenever  a  person  becomes 
a  stockholder  in  a  corporation  by  reason  of  his  being  the  recipient  of  a 
"  bonus  *'  issue  of  stock,  subsequent  creditors  contracting  upon  the  faith 
of  the  representations  of  the  corporation  as  to  the  amount  of  its  paid-in 
stock,  cannot  charge  such  person  for  the  amount  of  the  stock  held  by 
him,  upon  the  theory  that  the  assets  of  a  corporation  constitute  a  trust 
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fund  for  the  payment  of  creditors.  The  property  of  a  corporation  only 
is  a  trust  fund  for  the  payment  of  creditors  in  the  sense  that  all  creditors 
are  entitled  to  have  their  debts  paid  before  there  is  any  distribution  of 
the  assets  among  the  stockholders.  Nor  can  such  a  stockholder  be  held 
liable  upon  the  theory  that  when  it  was  issued  he  impliedly  agreed  to 
pay  for  it ;  for  the  agreement  in  the  issue  of  bonus  stock  is  specific  that 
no  consideration  shall  pass  therefor.  A  bonus  stockholder  can  only  be 
charged  upon  the  theory  that  he  is  a  party  to  a  fraud  in  enabling  the 
corporation  to  misrepresent  its  financial  standing. ,  But  in  order  to  so 
charge  him,  the  plaintiff  must  show  that  he  paid  a  full  consideration  for 
the  claim,  if  he  is  the  assignee  of  the  original  creditor,  for  equity  will 
never  interfere  in  favor  of  one  who  purchases  claims  for  a  nominal  con- 
sideration for  purposes  of  speculation :  Hoopes  v,  the  Northwestern 
Manufacturing  Co.,  Supreme  Court  of  Minnesota,  January  i8,  1892  (50 
N.  W.  Rep.>  117).—/..^.  McC 

Dbrds,  Rkstrictions  in— Right  of  Vendres  Inter  se.— A 
grantor  conveyed  certain  contiguous  lots  by  contemporaneous  deeds, 
each  of  which  restricted'buildings  to  be  erected  on  the  lots  to  **  first-class 
dwelling-houses  only.**  Held :  That  the  restriction  was  imposed  on  each 
lot  for  the  benefit  of  all  the  others,  and  was  ebforceable  by  each  owner 
against  all  the  others :  Hano  v,  Bigelow,  Supreme  Judicial  Court  of 
Massachusetts,  January  8,  1892,  Knowlton,  J.  (29  N.  B.  Rep.,  628). —  IV, 
IV.  S. 

Evidence— HoBnciDE— RES  gestje— Defendant  was  indicted  for 
murder.  At  the  trial  evidence  was  admitted  to  the  effect  that  immedi- 
ately after  the  killing  the  accused  started  off,  and  a  bystander  said,  *'  Call 
the  police,**  whereupon  the  accused  snapped  his  rifle  at  her.  Held :  That 
this  evidence  was  a  part  of  the  res^esU^and  properly  admitted :  Su- 
preme Court  of  Georgia,  December  28,  1891,  per  Curiam  (14  S.  E.  Rep., 
208).— »^.  fV.S, 

Freight— LiABii,iTY  op  Broker. — An  action  for  freight  will  not 
lie  against  a  broker,  whose  only  authority  over  the  cargo  is  to  sell  it  and 
pay  the  freight  out  of  the  proceeds :  Damora  v.  Craig,  District  Court  of 
the  United  States,  Eastern  District  of  Pennsylvania,  November  10,  1891, 
Butler,  J.  (48  Fed.  Rep.,  737).—^.  L.  C 

Gas  Companies— Subjacent  Support  por  Pipp.s— Eminent  Do- 
main—Damages Evidence. — A  gas  company  entered  upon  plaintiff's 
farm,  underneath  which  was  a  coal  bed,  and,  in  the  exercise  of  its  right 
of  eminent  domain,  appropriated  a  strip  of  land  running  through  the 
farm,  and  laid  therein  its  pipes  for  the  transportation  of  gas.  In  an  ac- 
tion for  damages,  held,  that  testimony  to  prove  the  character  of  the  soil 
through  which  the  pipe  line  runs,  the  deptii  of  the  line  below  the  surface 
of  the  ground,  the  proximity  of  the  line  to  the  surface  of  the  underlying 
coal,  the  danger  of  the  surface  -falling  in  when  coal  is  removed,  the  prob- 
able breaking  of  the  pipes,  the  danger  of  gas  escaping  into  the  mine,  is 
both  competent  and  relevant  for  the  purpose  of  showing  the  general  de- 
preciation in  the  market  value  of  the  property,  which  is  affected  by  the 
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right  of  subjacent  support  which  is  necessarily  included  in  the  servitude 
fastened  upon  the  land:  JeflFerson  Gas  Co.  v.  Davis,  Supreme  Court  of 
Pennsylvania,  January  4,  1892,  Stcrret,  J.  (23  Atl.  Rep.,  218).—//'.  N,  S. 

Husband  and  Wife— Right  op  Wife  to  Sue  in  Her  Own 
Name— Action  by  Wife  for  Enticement  op  Husband. — Statutes 
of  Indiana  give  married  women  the  right  to  sue  alone  for  injuries  to  their 
persons  or  property.  Held ;  That  a  married  woman  could  maintain  an 
action  in  her  own  name  against  one  who  wrongfully  enticed  her  husband 
from  her:  Haynes  v,  Nowlin,  Supreme  Court  of  Indiana,  December  8, 
1891,  Elliott,  C.J.  (29  N.  E.  Rep.,  389).—  ^.  W.  S. 

Indictment  —  Use  of  English  Language. — A  provision  of  the 
penal  code  of  California  declares  that  an  information  must  contain  a 
statement  of  the  offence  in  ordinary  language  to  enable  a  person  of  com- 
mon understanding  to  know  what  is  intended.  Hence,  where  an  infor- 
mation contained  a  photographic  copy  of  a  lottery  ticket  in  the  Chinese 
language,  which  was  not  translated  into  English,  it  was  held  not  to  be 
in  ordinary  language  within  the  contemplation*  of  the  code :  People  v. 
Ah  Sinn,  Supreme  Court  of  California,  January  9,  1892  (28  Pac.  Rep., 
680).—/  A.  McC, 

Injury  to  Empoyee— Knowi^edge  of  Danger— Contributory 
Negligence.— Where  the  plaintiff's  intestate  was  killed  by  the  fall  of  a 
mine  ^chamber,  in  operating  the  **caving-in**  process  of  mining,  the 
fact  that  the  defendant,  upon  being  apprised  to  of  the  dangerous  condi- 
tion of  affairs,  had  insisted  that  the  men  should  return  to  the  work, 
precludes  the  defendant  from  setting  up  the  defence  of  contributory  neg- 
ligence of  the  employee  in  remaining  at  work,  having  knowledge  of  the 
dangerous  condition  of  the  mine.  Employees  on  entering  into  a  hazard- 
ous employment  take  the  ordinary  risks  attending  that  service ;  but  when 
servants  complain  of  what  appears  to  be  an  impending  peril,  and  they 
notify  the  master  of  the  danger,  the  latter  cannot  refose  to  relieve  them 
and  insist  upon  their  return  to  the  place  of  danger,  and  then  charge 
them  with  contributory  negligence  if  they  are  injured  in  consequnce  of 
obeying  such  orders :  Schlacker  v.  Ashland  Iron  Mining  Company,  Su- 
preme Court  of  Michigan,  December  22,  1891  (50  N.  W.  Rep.,  839). — 
/.  A,  McC, 

Insurance— Condition  of  Poi^icy — Open  Lights. — The  use  of 
open  lights  in  making  repairs  to  the  machinery  of  a  mill  is  not  a  viola- 
tion of  the  terms  of  a  policy  of  insurance  which  forbids  the  use  of  open 
lights  upon  the  premises  insured,  where  it  is  sho^^^n  that  permission  is 
given  by  the  policy  to  make  repairs,  and  that  it  is  impossible  to  repair 
without  the  use  of  open  lights.  The  granting  of  the  permission  to  make 
repairs  naturally  presumes  greater  hazard  in  the  doing  of  the  thing  per- 
mitted, and  such  permission  must  be  deemed  to  have  included  all  the 
incidents  of  that  privilege  or  the  right  to  do  whatever  was  necessary  in 
the  course  of  such  repairs :  Ausable  Lumber  Co.  v.  Detroit  Mfg.  Co., 
December  22,  1891  (50  N.  W.  Rep.,  870).-/.  A.  McC. 
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IifsuRANCB  — Payment  of  P&B>auMs  when  Due— Waiver.— 
Where  a  policy  of  life  insurance  provides,  "in  case  of  default  of  the  pay- 
ment of  any  annnal  premium  on  the  day  it  falls  due,  the  policy  shall 
become  void  and  insurance  shall  cease/'  the  pa3rment  of  the  premiums  at 
the  specified  time  is  a  condition  precedent  to  the  continuance  of  the  risk, 
and  it  is  not  affected  by  a  custom  of  the  company  to  waive  the  prompt 
payment  of  the  premiums  and  accept  them  within  thirty  days  from  the 
time  they  fall  due :  Richardson  v.  Mutual  Life  Insurance  Co.  of  Ken- 
tucky, Court  of  Appeals  of  Kentucky,  January  21,  1892,  Pryor,  J.  (18  S. 
W.  Rep.,  165).— /f.  L.  a 

Intoxicating  Liquors,  Sai^  of  —  What  Constitutes  Sociai, 
Ci,UBS — LiCBNSBS.-r-A  law  of  South  Carolina  made  it  unlawful  to  sell 
liquors  without  a  license.  A  bona-fide  incorporated  social  club  kept  a 
stock  of  liquors  on  hand  which  its  members  could  obtain  on  payment  of 
not  more  than  the  cost  price  of  the  same.  H^d  :  That  there  was  no  sale 
here,  and  that  the  club  need  not  have  a  license :  State  v,  McMaster,  Su- 
preme  Court  of  South  Carolina,  January  7,  1892,  McGowan,  J..  (14  South* 
eastern  Rep..  290).—  W.  W.  5. 

Mandamus — Corporations. — ^When  a  railroad  corporation  is  au- 
thorized to  run  its  line  from  one  point  to  another  by  "the  most  eligible 
route  as  shall  be  determined  by  said  company,*'  a  mandamus  will  not  lie 
to  compel  the  corporation  to  maintain  a  station  at  a  particular  town 
through  which  said  company  has  elected  to  pass,  though  it  appears  that  the 
company  once  maintained  a  station  there,  and  changed  the  location  of 
the  station  to  a  place  where,  at  the  time  of  the  change,  no  house  existed, 
but  where  it  owned  the  title  to  the  town  site,  the  Court  holding  that  the 
company  is  competent  to  decide  what  is  the  best  situation  for  railroad 
stations:  Northern  Pacific  Railroad  v,  Dustin,  Mr.  Justice  Gray;  dissenting 
Justices  Field,  Harlan,  Brewer,  January  4, 1892  (142  U.  S.,  492).—  W,  D.  L. 

Master  and  Servant— Risk  of  Employment— Question  for 
Jury.— Plaintiflf  was  employed  by  defendant,  and  was  obliged  to  use  cer- 
tain steps  in  leaving  her  work.  The  steps  became  icy,  and  plaintiff  was 
injured  on  them.  The  steps  were  not  icy,  nor  was  there  any  reason  to 
suppose  that  the  business  involved  any  risk  in  regard  to  them  when 
plaintiff  entered  defendant's  service.  Held :  That  the  danger  incurred  by 
the  plaintiff  in  using  the  steps  was  not  a  risk  of  employment,  and  that 
the  question  of  negligence  was  for  the  jury :  Fitzgerald  v.  Paper  Co., 
Supreme  Judicial  Court  of  Massachusetts,  December  19,  1891,  Knowlton, 
J.  (29  N.  E.  Rep.,  464).— »'.  W,  S. 

Nbgugence— Contributory— Getting  on  a  Moving  Street 
Car. — Attempting  to  get  on  a  street  car  while  in  motion  is  not  contribu- 
tory negligence  per  se^  but  is  a  question  for  the  jury :  North  Chicago 
Street  Railway  Co.  v.  Williams,  Supreme  Court  of  Illinois,  January  18, 
189a,  Magutder,  C.  J.  (29  N.  E.  Rep.,  672).— IT.  W.  S. 

Patent— Infringement— Attachment. — Motion  for  an  attach- 
ment for  violation  of  an  injunction  against  infringement  of  a  patent  will 
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be  denied  where  a  new  question  has  arisen  which  was  not  considered  at 
the  time  of  the  granting  of  the  injunction,  and  which  tequires  a  reexam- 
ination of  the  limits  of  the  patent :  Enterprise  Manufacturing  Co.  v. 
Sergeant,  Circuit  Court  of  United  States,  District  of  Connecticut,  Decem- 
ber 23,  1891,  Shipman,  J.  (48  Fed.  Rep.,  453).—/^.  Z,.  C, 

PowcE  PowBR—PuBi^ic  Heai^th— MONOPOLY.— An  ordinance  of 
the  city  of  San  Francisco  granting  to  one  A.  the  exclusive  right  of  re- 
moving from  the  city  limits  all  carcasses  of  dead  animals,  not  slain  for 
food,  that  shall  not  be  removed  or  disposed  of  by  the  owner  within 
twelve  hours  after  the  death  of  such  animal,  in  such  a  manner  as  not  to 
become  a  nuisance,  and  further  requiring  the  owner  of  any  dead  animal 
not  intending  to  remove  the  same  within  the  specified  time,  in  such  a 
manner  as  not  to  become  a  nuisance,  to  deposit  a  notice  thereof  in  a  box 
to  be  provided  for  that  purpose,  is  a  valid  exercise  of  the  police  power 
for  the  protection  of  the  ppblic  health,  and  is  not  invalid  as  creating  a 
monopoly,  nor  as  depriving  persons  of  their  property  without  due  process 
of  law,  nor  as  a  contract  in  restraint  of  trade  :  National  Fertilizing  Co. 
V,  Lambert,  Cmiuit  Court  of  United  States,  Northern  District  of  Califor- 
nia, December  7,  1891,  Hawley,  J.  (48  Fed.  Rep.,  458).— /f.  L,  C, 

Promissory  Note,  Ai.teration  of— -Liability  of  Surety.— 
Plaintiff  sold  a  horse  to  A.,  and  in  payment  took  A.'s  note  indorsed  by 
defendant.  All  parties  understood  thajt  this  note  should  be  for  I175,  but 
by  a  mistake  it  was  made  for  I170.  After  its  execution  plaintiff  had  the 
amount  of  the  note  changed  to  I175.  Held  :  That  in  a  court  of  law  and 
equity,  defendant,  as  surety,  was  not  relieved  from  his  liability  on  the  note 
by  this  change :  Busjalm  v,  McLean,  Appellate  Court  of  Indiana,  Janu- 
ary 6,  1892,  Crumpacker,  J.  (29  N.  E.  Rep.,  494).—  IV.  IV.  S, 

Promissory  Note— Right  of  Indorsee  of  Foreign  Executor  to 
Sue  without  Additionai,  Administration.  —  Although  a  foreign 
executor  cannot  sue  and  recover  a  debt  due  to  estate  of  decedent,  yet  a 
person  to  whom  he  has  indorsed  a  note  may  recover  without  additional 
administration,  if  it  does  not  appear  that  there  are  debts  owing  by  de- 
cedent to  residents  of  the  State  where  suit  is  brought,  and  if  it  also  does 
not  appear  that  there  is  any  statute  of  the  State  of  domicile  of  decedent 
prohibiting  such  transfer :  Solinsky  v.  Fourth  National  Bank  of  Grand 
Rapids,  Supreme  Court  of  Texas,  November  13,  1891,  Henry,  J.  (17  S.  W. 
Rep.,  105).—//:  Z,.  tr. 

PuBuc  Warehouseman— Sale  upon  Commission— Conversion. 
— A  public  warehouseman,  who  receives  and  sells  tobacco,  receiving 
therefor  a  commission  oaly  and  having  no  property  ii^terest  in  the  goods, 
is  not  guilty  of  a  conversion  of  them  by  a  mere  sale  on  account  of 
the  person  who  consigns  them  to  his  house  for  sale,  if  he  has  no  notice 
of  an  adverse  claim  :  Abemathy  v.  Wheeler,  Court  of  Appeals  of  Ken- 
tucky, December  5,  1891,  Bennett,  J.  (17  S.  W.  Rep.,  858).—//:  L.  C 

Railroads  —  PuBwc  and  Private  Use— Eminent  Domain.— 
Where  a  railroad,  chartered  under  the  general  laws  of  the  State,  is  being 
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constmcted  for  private  use,  the  exercise  of  the  power  of  eminent  domain 
will  be  restrained :  Weidcnfeld  v.  Sugar  Run  R.  Co.,  Circuit  Court  of 
United  SUtes,  Western  District  of  Pennsylvania,  January  7,  1892,  Reed, 
J.  (48  Fed.  R.,  615).—//:  L,C. 

Sai^— INVAUD  Tax-Salb- County  Officer— Right  of  to  Show 
THAT  HE  Acted  in  Excess  op  his  Authoi^ty.— A  county  treasurer 
accepted  a  ditch  certificate  in  payment  for  land  sold  for  taxes.  Part  of 
the  taxes  for  which  the  land  was  sold  had  been  paid,  and  the  treasurer 
•  was  then  sued  by  the  purchaser  to  recover  a  part  of  the  purchase  money 
under  a  statute  of  Indiana,  which  makes  a  treasurer  liable  to  the  holder  of 
a  certificate  of  sale  when  he  sells  lands  for  taxes  which  have  been  pre- 
viously paid.  Held :  That  the  treasurer  was  not  estopped  from  showing 
that  he  had  no  authority  to  receive  the  ditch  certificate  in  payment  for 
the  land ;  that  payment  by  the  ditch  certificate  was  not  a  cash  payment, 
and  that  plaintiff  could  not  recover :  Baldwin  v,  Shill,  Appellate  Court 
of  Indiana,  January  6,   1892,  New,  J.  (29  Northeastern  Rep.,  629).—- 

Sai.es -Recision—Rights  of  SeItLERS.— Purchasers  of  lumber 
were  unable  to  pay  for  it  according  to  contract  The  contract  was  can- 
celled, and  the  lumber  was  to  be  redelivered  to  the  sellers.  In  pursuance 
of  this  agreement  the  purchasers  executed  a  writing  whereby  they  agreed 
to  return  the  lumber  to  the  sellers,  holding  it  for  them  in  their  (the  pur- 
chasers*) yard  subject  to  their  order.  The  lumber  was  then  marked  with 
the  sellers'  name.  In  an  action  for  trespass  brought  by  the  sellers  against 
the  sheriff  for  levying  executions  on  judgments  against  the  purchasers 
upon  the  lumber,  held,  that  the  lumber  became  the  property  of  the 
sellers  by  marking  it  with  their  name  and  piling  it  separately,  and  it  was 
tm necessary  that  it  should  be  transferred  to  their  place  of  business,  as  a 
change  of  location  is  not  in  all  cases  necessary  to  constittite  a  valid 
delivery  of  a  chattel  as  against  creditors  :  Ayers  et  aL,  v.  McCandlees, 
Sheriff,  Supreme  Court  of  Pennsylvania,  January  5,  1892,  per  Curiam  (23 
AU.  Rep.,  344).—//;  N,  S, 

Seaworthiness— Master— Mate  — Seaworthiness  includes  a  com- 
petent master  and  crew,  and  it  is  therefore  the  duty  of  the  owners  of  a 
ship  to  provide  fur  such  a  contingency  as  the  death  of  the  master  on  a 
voyage  to  the  Gold  Coast,  by  selecting  a  mate  competent  to  assume  com- 
mand if  such  an  event  occurs :  The  Giles  Loring,  District  Court  of  United 
SUtcs,  District  of  Maine,  April  10, 1890,  Webb,  J.  (48  Fed.,  463).—/^.  Z.  C 

Telegraph  Company— Mistake  in  Transmission— Contribu- 
tory Negugencb— Unrepeatrd  Messages.— Plaintiff  receives  a  mes- 
sage purporting  to  come  from  South  Carolina  instead  of  Staten  Island, 
whence  it  was  in  reality  sent.  Although  he  expected  a  message  from 
Staten  Island,  he  went  to  South  Carolina  without  making  any  in- 
quiry of  defendant's  agents.  Held  :  That  he  was  not  guilty  of  contribu- 
tory negligence  in  so  doing  and  could  recover  fi-om  defendant  his  travel- 
ling expenses.  The  feet  that  the  message  was  unrepeated  can  have  no 
bearing  on  the  case,  as  the  condition  as  to  repeated  messages  applies  to 
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the  sender  thereof,  not  to  the  recipient:  Tobin  v.  W.  U.  Tel.  Co.,  Su- 
preme Court  of  Pennsylvania,  January  4,  1892,  per  Curiam  {23  Atl.  Rep., 
324).-/f.  N,  S, 

WiLW  —  Ambiguity  —  Evidence  of  Testator's  Intention — 
When  Admissible.— Testator  left  a  bequest  "  to  the  Sailors*  Home  in 
Boston,"  which  was  claimed  by  the  National  Sailors'  Home  and  by  the 
Boston  Ladies'  Bethel  Society,  both  Massachusetts  corporations  working  in 
Boston.  Held :  That  evidence  to  the  effect  that  testator  was  a  prominent 
Baptist,  interested  in  the  work  of  a  Baptist  Church  that  was  represented 
in  the  management  of  the  Boston  Ladies'  Bethel  Society,  a  Baptist  insti- 
tution which  had  maintained  a  "  Seniors'  Home  in  Boston,"  since  several 
years  prior  to  testator's  death,  and  prior  to  the  testator's  will,  began  the 
creation  of  the  "  Sailors'  Home  Fund,"  which  was  known  to  the  testa- 
tor, was  properly  admitted  to  show  testatator's  intention :  Faulkner  v. 
National  Sailors'  Home,  Supreme  Judicial  Court  of  Massachusetts,  Janu- 
ary 19,  1892,  Barker,  J.  (29  N.  ]p.  Rep.,  645).—  ^.  ^.  ^^ 

Will,  Construction  op.— -The  testator  left  children  and  step- 
children. He  gave  to  his  children,  whom  he  described  as  children 
"which  came  to  me  by  marriage  with  my  wife."  He  then  gave  the 
residue  to  his.  *' wife  and  children."  Held:  his  step-children  liad  no 
right  of  participation  in  the  fund :  /n  re  Kurtz's  Estate,  Supreme  Court 
of  Pennsylvania,  January  4,  1891,  per.  Curiam  (23  Atl.  Rep.,  322). — 
H,  N.  5". 

Constitutional  Law— Immigration  Laws  Construed.— The  Fed- 
eral Government,  as  a  national  government,  has  complete  control  over 
the  subject  of  the  immigration  of  aliens  to  the  United  States.  It  is  con- 
stitutional for  Congress  to  provide  that  the  decision  of  the  Inspector  of 
Customs  as  to  the  right  of  an  alien  immigrant  to  land  in  the  United 
.  States  shall  be  final.  Congress  has  provided  that  the  decision  of  the 
Treasury  Department  shall  be  final,  and  therefore,  on  a  writ  of  habeas 
corpus  to  the  circuit  courts  on  behalf  of  an  immigrant  about  to  be 
returned  to  the  country  whence  she  came,  the  only  fact  to  be  determined 
by  the  Court  is  whether  the  Treasury  Department  has  determined 
whether  the  immigrant  had  a  right  to  land  :  Nishimura  EHn  v.  United 
SUtes,  Mr.  Justice  Gray,  January  18,  1892  (142  U.  S.,  651);  Mr.  Justice 
Brewer,  dis't— »^.  /?,  L, 
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SHYLOCK  V.  ANTONIO— JUDGMENT  AFFIRMED. 
By  Ghorgb  Wharton  Pbppbr,  Esq. 


In  a  recent  number  of  the  American  Law  Review  * 
Professor  James  M.  Love  has  published  **  A  Lawyer's  Com- 
mentary upon  Shy  lock  v.  Antonio."  It  seems  that  the 
commentary  was  originally  delivered  by  the  author  to  his 
students,  iu  Iowa  University,  at  the  conclusion  of  a  course 
of  lectures  on  the  law  of  contracts.  The  report  of  the  liti- 
gation is  given,  for  the  most  part,  in  the  very  words  of  the 
Great  Reporter,  and  then  the  author  feels  compelled  to  de- 
clare that  the  trial,  from  a  legal  point  of  view,  is  "from 
end  to  end  a  tissue  of  absurdities."  '*The  idea,"  says 
Professor  Love,  **  of  the  *  grave  and  reverend  seigniors '  of 
Venice,  rulers  who  are  world-renowned  for  their  unequalled 
astuteness  and  knowledge  of  aflfairs,  listening  with  com- 
placency to  the  exposition  of  the  laws  of  their  own  city  by 
a  doctor  of  laws  who  must  have  appeared  to  them  to  be  a 
l^wrdless  boy  of  sixteen  or  seventeen  summers,  is  such  a 
violation  of  probability  as  to  g^ve  the  whole  scene  a  melo- 
dramatic air."     And  again  :  *' Were  the  duke  and  all  of 

*25  Am.  Law  Review,  899. 
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his  wise  judges  and  counsellors  ignorant  of  the  laws  of 
Venice  ?  Had  no  one  of  them  the  faintest  conception  of 
the  principles  of  universal  justice?  If  they  had  any 
knowledge  whatever  of  jurisprudence,  what  must  they  have 
thought  of  the  law  as  laid  down  by  the  saucy  little  doctor, 
to  the  eflfect  that  Antonio  had  no  right  to  discharge  the 
bond  by  tendering  the  amount  due  in  open  court,  but  that 
his  life  must  needs  be  forfeited  because  he  had  failed  to  pay 
oflf  the  obligation  on  the  very  day  of  its  maturity." 

Now  the  first  of  these  extracts,  it  will  be  noticed,  in- 
volves the  assumption  that  Portia's  statement  of  the  law 
was,  as  Professor  Love  subsequently  styles  it,  '*a  piece  of 
sublime  pettifogging."  If  it  shall  appear  that  her  opinion 
was,  on  the  contrary,  a  lucid  exposition  of  sound  legal 
principles  in  their  application  to  the  case  in  hand,  it  will 
follow  that  honor,  and  not  ridicule,  should  be  the  meed  of 
that  learned  Court  which  refused  to  g^ve  place  in  its  crimi- 
nal law  to  **  the  heinous  crime  of  being  a  young  man." 

As  to  the  second  extract,  I  content  myself  with  re- 
marking that  it  was  a  well-known  principle  of  the  common 
law  of  England,  until  the  strictum  jus  was  modified  by 
equitable  principles,*  that  a  tender  after  the  maturity  of 
the  bond  was  too  late,  even  if  made  in  court,  and  that  the 
obligee  had  a  right  to  insist  upon  the  penalty.*  If  I  am 
then  referred  to  Professor  Love's  statement  that  **it  was 
simply  monstrous  to  maintain  that  a  contract,  the  very 
purpose  of  which  was  murder,  could  have  the  least  shadow 
of  validity,"  I  retort  by  quoting  from  the  distinguished 
German  jurist,  Pietscher.*  *'  I  believe  that  I  dare  assert,'* 
says  he,  in  commenting  upon  a  similar  criticism  made  by 
Dr.  Ihering,  *'that  at  that  time  in  Venice  the  consideration 
that  *  a  contract  against  morals  was  void '  was  not  yet  recog- 
nized or  regarded  as  a  valid  plea.    For  this  consideration^ 

^  '*  It  may  be  observed  here  that  the  law  language  of  Shakespeare  is 
that  of  the  common  law,  and  not  of  equity  jurisprudence.*'— C.  K. 
Davis,  Law  in  Shakespeare^  p.  117. 

*  Indeed,  courts  of  common  law  had  no  power  to  refuse  to  enforce 
penalties  until  such  power  was  given  by  statute.  See  Bispham  on  Equity 
(4th  ed.),  \  178. 

^  Landgerichts-Prasident ;  Jurist  und  Dichter^  Deasau  1881,  p.  19. 
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or  more  properly  its  recognition  in  law,  belongs  only  to 
the  higher  grades  of  culture,  and  always  even  then  depends 
on  the  prevailing  estimate  of  what  is  immoral,  and  its/ull 
significance  will  have  to  remain,  I  suppose,  a  pious  wish." 

With  these  preliminary  remarks,  I  proceed  to  examine 
Portia's  conception  of  the  case  and  the  "opinion  of  the 
Court"  as  delivered  by  her.  For,  after  all,  it  is  to  the 
opinion  that  a  lawyer  must  look  if  he  wishes  really  to 
fathom  the  case.  And,  in  order  to  understand  the  opinion 
he  must  first  ascertain  what  the  Court  actually  decided  and 
then  interpret  the  language  of  the  judge  in  the  light  of  the 
decision.  It  is  manifestly  unfair  to  criticise  the  Venetian 
Court,  as  the  scoflFers  do,  for  being  puzzled  in  advance  of 
an  orderly  examination  of  the  question.  Doubtless  we 
could  find  a  similar  state  of  affairs  in  the  consultation- room 
of  many  a  modern  court,  even  after  the  judges  have  heard  a 
carefiil  and  elaborate  argument  upon  the  point  of  law  in- 
volved. Similarly  it  may  be  said  to  be  unfair  to  criticise 
Portia's  opinion  in  Jragments.  It  muse  be  taken  as  a 
whole,  and  its  parts  must  be  interpreted  with  reference  to 
one  another.  Such  a  method  is  required  by  common  jus- 
tice ;  a  criticism  which  ignores  this  method  and  then  accuses 
Portia  of  **  quibbling,"  brings  itself  within  the  operation 
of  the  good  old  maxim,  **  Those  who  live  in  glass  houses 
should  not  throw  stones." 

And  it  is  here  that  I  take  issue  with  Professor  Love.  I 
admit  that  his  view  is  sustained  by  respectable  authority. 
Haynes,  Davis,  Campbell,  Judge  Cowen,  Ihering — all  de- 
clare that  Antonio  was  saved  by  a  quibble.  ^  It  is,  indeed, 
astonishing  to  see  the  amount  of  learning  and  research 
which  has  been  expended  upon. the  law  involved  in  the 
trial  scene.  On  delving  for  the  first  time  into  the  work  of 
some  of  the  German  scholars,  I  feel  like  one  who  has  by 
chance  turned  up  a  mossy  stone  and  is  amazed  to  see  the 
industry  displayed  by  a  colony  of  ants  who  live  and  work 
beneath  it  But  all  these  learned  critics  discard  what  I 
have  indicated  as  the  only  rational  method  of  treating  the 

1  Sec  notes  to  trial  scene  and  appendix  to  "  The  Merchant  of  Venice,*' 
in  Pames8*s  Variomm  Shakespeare. 
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question.  They  all  regard  Portia's  statements,  not  as  part 
of  a  connected  and  logically  developed  judicial  utterance, 
but  as  separate  and  distinct  propositions  which  they  pro- 
ceed to  construe  as  if  each  stood  alone  and  had  no  reference 
to  the  others.  They  are  misled  by  the  dramatic  form  in 
which  the  opinion  is  reported.  Merely  because  it  was  im- 
possible, from  the  play-wright's  point  of  view,  that  the 
trial  scene  should  be  a  monologue  by  Portia,  these  critics 
compel  her  to  sufier  the  consequences  of  that  which  was 
done  for  their  own  delectation  and  for  that  of  the  rest  of  the 
audience. 

We  may  now  examine  Professor  Love's  objections  to  the 
opinion  which  Portia  delivered  in  the  capacity  of  amicus  cu- 
ricB.  His  view  may  be  thus  expressed:  The  learned  [formal, 
merely]  Portia  erred  (i)  because,  assuming  the  bond  to  be 
otherwise  valid,  she  did  not  declare  it  void  as  having  been 
obtained  by  fraud  ;  (2)  because  she  declared  that  the  bond 
was  valid ;  (3)  because  she,  in  the  next  breath,  declared 
that  in  procuring  it  Shylock  had  committed  a  heinous 
crime ;  (4)  because  she  declared  that  the  bond,  although 
valid,  conferred  no  right  to  shed  as  much  blood  as  was  rea- 
sonably necessary  in  removing  the  flesh. 

But  what,  in  fact,  did  the  Court  decide  ?  The  decision 
was^  that  the  bond  was  a  contract  to  do  something  forbidden 
by  statute^  that  it  was  consequently  void^  and  that  there, 
could  be  no  recovery  upon  it.  Also  that  such  a  contract 
came  within  the  terms  of  another  statute^  which  made  it 
penal  for  an  alien^  by  direct  or  indirect  attempts^  to  seek  the 
life  of  any  citizen.  There  is  surely  no  error  in  this ;  a  mod- 
ern court,  under  the  same  circumstances,  would  make  a 
similar  decree  and  order  the  bond  to  be  cancelled. 

But  what  of  Professor  Love's  specifications  of  error  ?  I 
proceed  forthwith  to  examine  them. 

As  to  the  first,  it  seems  that  Professor  Love  bases  his 
claim  of  fraud  upon  Shylock's  representation  that  the  bond 
was  to  be  sealed  *'  in  merrie  sport,"  and  upon  the  fact  that 
the  Jew  treated  the  whole  matter  as  a  joke,  by  asking — 

Praie  you  teU  me  this, 
If  be  should  breake  his  daie,  what  should  I  gaine 
By  the  exaction  of  the  forfeiture  ? 
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Now,  Antonio  had  but  a  few  minutes  before  made  an 
explicit  statement  that  in  dealing  with  Shylock  he  pre- 
ferred to  '*deal  at  arm's  length,"  so  that  the  evidence  to 
establish  fraud  must  needs  be  particularly  weighty.  But 
when  we  scrutinize  the  transaction,  it  does  not  appear  that 
the  Jew  made  any  false  representations  whatever.  He  did, 
indeed,  ask  an  evasive  question,  from  which  it  might  be 
inferred  that  he  would  not  exact  the  penalty.  But  this  is 
not  the  fraud  which  will  vitiate  a  bond  ;  it  is  even  a  grave 
question  as  to  whether,  at  the  common  law,  parol  evidence 
of  these  extrinsic  matters  would  have  been  received  at  all. 
And,  moreover,  Antonio  apparently  did  not  rely  upon  the 
representation,  such  as  it  was,  but  assigned  his  own  ability 
to  satisfy  the  obligation  as  the  inducement  to  his  action. 

Come  on,  in  this  there  can  be  no  dismaie. 

My  shipped  come  home  a  month  before  the  daie. 

Again,  it  must  be  remembered  that  Portia  decided  the 
bond  void  by  statute,  and  this  made  it  unnecessary  to  con- 
sider any  other  grounds  of  invalidity.  Indeed,  when  an 
instniment  is  void  by  statute,  it  is  the  duty  of  the  Court  to 
rest  its  decision  upon  that  fact ;  any  additional  or  alterna- 
tive reason  for  arriving  at  the  same  conclusion  is  to  be  con- 
sidered as  merely  dictum.  But,  admitting  that  deception 
had  been  practised,  and  that  there  was  sufficient  ground 
for  the  admission  of  parol  evidence,  it  will  be  noted  that  no 
evidence  to  this  eflfect  was  brought  before  the  court.  When 
Portia  asked  the  defendant,  **  Do  you  confess  the  bond?" 
he  might,  if  he  had  seen  fit,  have  filed  a  special  plea  alleg- 
ing the  fraud.*  But  he  did  not  adopt  that  course.  He 
replied,  **Ido,"  and  thus  admitted  the  execution  of  the 
bond,  and  gave  it  ^primd  facie  Validity. 

These  considerations  make  it  clear  that  Portia's  profes- 
sional reputation  has  nothing  to  fear  from  the  first  specifi- 
cation of  error. 

The  result  of  the  above  admission  was,  to  Portia's 
logical  mind,  that  Shylock  had  now  a  standing  in  court, 

^  CampbeU  suggests  non  est  /actum.  But  it  should  seem  that  the 
defendant  onght,  in  such  a  case,  to  plead  specially. — Collins  v,  Blantem, 
2Wils.,347- 
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for  the  Jew  had  in  eflfect  filed  a  good  declaration,  while  the 
defendant  had  not  yet  craved  oyer  of  the  condition  and 
penalty.  It  would,  therefore,  have  been  premature  to  pro- 
nounce upon  the  legal  eflfect  of  that  which  was  not,  so  to 
speak,  a  part  of  the  record.  Accordingly,  Portia  declared 
that  the  trial  must  proceed  unless  the  plaintiflF  would  for- 
bear, and  she  exerted  all  her  eloquence  to  eflfect  a  settle- 
ment and  to  induce  the  Jew  to  enter  a  noUe  prosequi. 
But  he  refused  to  be  turned  from  his  purpose,  and  de- 
fiantly ** craved  the  law."  Portia  then  proceeded  to  show 
how  unreasonable  this  obstinacy  njras  by  eliciting  from 
Bassanio  a  tender  of  the  principal  and  more ;  but  she 
vindicated  her  right  to  the  title  of  judge  by  recognizing 
that  '*hard  cases  make  bad  law,"  and  she  refused  to  com- 
pel an  acceptance  of  a  tender  which  had  come  too  late.* 

Portia's  next  step  was  to  accomplish  the  result  of  a 
demand  of  oyer  by  asking  to  be  shown  the  bond.  She  was 
thus  in  a  position  to  address  herself  to  the  great  question  in 
the  case — the  validity  of  the  condition  and  the  penalty — a 
question  which  had  now  been  put  squarely  in  issue  by  dis- 
posing of  every  other  matter  which  might  have  influenced 
the  decision.  And  it  will  be  observed  that  this  was  the 
first  time  that  the  terms  of  the  penalty  had  zova^  judicially 
to  her  notice.  As  an  individual,  she,  in  common  with 
every  one  in  Venice,  was  cognizant  of  the  Jew's  demand; 
but  OS  judge  she  now  looked  upon  the  condition  and  penalty 
for  the  first  time.  Or,  if  it  be  objected  that  the  penalty 
had  been  matter  of  record  from  the  first,  and  that  oyer  was 
demanded  only  of  the  condition^  it  does  not  follow,  as  has 
been  pointed  out,  that  Portia  would  have  been  justified  by 
the  state  of  the  law  in  at  once  declaring  such  a  penalty 
vicious.  For,  in  addition  to  other  considerations,  it  must 
be  remembered  that  the  law  of  the  Twelve  Tables  gave  to 
creditors  the  right  to  cut  the  body  of  their  debtor  in  pro- 
portionate pieces  if  he  could  not  satisfy  their  claims,"  and 

^  The  sonndneas  of  this  position  has  already  been  demonstrated.  See 
supra,  p.  226,  Note  2. 

>  I  know  that  this  interpretation  of  the  Twelve  Tables  is  disputed  by 
Dr.  Muirhead.  But  up  to  his  time  the  concensus  of  opinion  has  been  to 
the  effect  stated  in  the  text 
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this  was  a  dangerous  precedent  Professor  Love,  indeed, 
attempts  to  distinguish  the  two  cases,  by  pointing  out  that 
at  Rome  the  barbarous  act  was  in  the  nature  of  a  punish- 
ment inflicted,  while  in  Shylock's  case  the  mutilation  was 
the  object  of  the  whole  transaction.  But  this  distinction 
is  a  fine  one.  It  assumes  that  the  limits  of  lawful  consent 
had  been  already  determined  in  Portia's  time,  which  is  by 
no  means  clear.  It  assumes,  moreover,  that  the  Court 
could  at  once  declare  the  bond  to  be  nothing  but  an  attempt 
on  the  defendant's  life.  But  the  defendant  had  not  raised 
the  point ;  he  had  admitted  the  bond,  and  the  Court  was 
compelled  to  believe  that  he  had  gone  into  the  transaction 
with  his  eyes  open.  The  only  distinction  between  the  two 
cases  would  thus  be,  that  in  one  the  penalty  was  agreed 
upon  by  the  parties,  whil^  in  the  other  it  was  prescribed  by 
the  law.  But,  at  any  rate,  the  question  is  unimportant  as 
regards  the  soundness  of  Portia's  position,  for  it  is  clear,  on 
principles  already  adverted  to,  that  her  most  prudent  course 
was  to  bring  the  whole  case  within  the  operation  of  the 
statute  law  of  Venice.  She  had,  of  course,  formed  her 
theory  of  the  case,  and,  in  the  development  of  it,  had  now 
reached  the  point  at  which  she  must  show  the  applicability 
of  the  particular  statute  on  which  she  ultimately  based  her 
decision.  But  what  were  the  provisions  of  that  statute  ? 
All  that  we  know  of  it  is  from  Portia^s  own  statement,  and 
she,  presumably,  used  the  very  terms  of  the  act  when  she 
said  : 

If  thou  do9t  slied 

One  drop  of  Christiaii  blood,  thy  lands  and  gcoda 
Are,  by  the  laws  of  Venice,  confiscate 
Unto  tiie  state  of  Venice. 

The  offender's  life  was,  we  learn  subsequently,  also 
forfeited. 

It  was,  ia  other  words,  such  an  enactment  as  we  might 
expect  in  view  of  the  state  of  public  opinion  toward  the 
Jews.  As  it  was  a  criminal  statute,  Portia  was  compelled 
to  give  it  a  strict  construction.  Moreover,  she  was  passing 
upon  the  suit  of  an  alien  whose  right  to  sue  was,  presum- 
ably, dependent  on  comity  only,  and,  besides,  popular 
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opinion  was  against  the  plaintiff  She,  therefore,  had  the 
honor  of  the  Court  to  sustain,  and,  impartial  judge  that  she 
was,  she  felt  it  her  duty  to  proceed  with  double  caution. 
She  accordingly  summed  up  the  results  of  her  investigation 
in  the  declaration  that  the  bond  appeared  upon  its  face  to 
be  forfeited,  and  that,  therefore,  the  Jew  might  lawfully 
claim  the  penalty — for  it  will  be  noted  that  the  examina- 
tion of  the  bond  had  shown  that  the  penalty  was  a  demand 
for  fiesh^  while  the  statute  spoke  only  of  blood.  Such  a 
discrepancy  may  be  thought  a  trifling  matter  to-day,  but 
the  variance  would  doubtless  have  been  fatal  in  any  one  of 
the  legis  actiones  under  the  Roman  formulary  system.*  So 
she  proceeded  :  (i)  to  obtain  from  the  plaintiff's  own  lips 
an  admission  that  the  enforcement  of  this  penalty  neces- 
sarily involved  the  shedding  of  Christian  blood  ;  and  (2) 
to  demonstrate  that  fact  independently  of  his  admission  by 
a  dramatic  reductio  ad  absurdum. 

She  accomplished  the  former  result  by  an  exhortation 
to  mercy  (which  the  Jew,  of  course,  withstood)  and  by  be- 
ginning forthwith  to  pronounce  judgment  as  if  in  favor  of 
the  plaintiff.  This  made  the  Jew  so  bold  that  he  even  felt 
safe  in  refusing  to  have  some  surgeon  ready 

''To  stop  bis  wounds,  lest  he  should  bleed  to  death.*' 

Having  obtained  from  Shylock  this  recognition  of  the 
fact  that  the  step  he  proposed  to  take  must  result  in  shed- 
ding Christian  blood,  she  at  once  bridged  the  last  gap 
which  separated  her  from  her  conclusion.  She  demon- 
strated  that  the  right  to  take  the  penalty  of  the  bond  neces- 
sarily involved  the  doing  of  something  forbidden  by  statute^ 
and  hence  that  the  bond  conferred  no  right  at  all.  This 
disposes  of  the  second  and  third  assignments  of  error,  for 
it  becomes  clear  that  Portia's  declaration  that  the  bond  is 
valid  merely  related  to  the  effect  of  that  instrument  inde- 
pendently of  statute.     Yet  Professor  Love  and  the  other 

1  Gaius,  c.  iv,  J  J  16,  21,  30.  Thus,  where  one  whose  vines  had  been 
injured  sought  redress  under  the  provisions  of  the  Twelve  Tables,  he  lost 
his  case  because  he  used  the  word  *'  vines,"  when  the  statute  spoke  gen- 
erally of  trees. — Gaius,  c.  iv,  J  11. 
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critics  SO  completely  misunderstand  Portia's  argument  that 
they  actually  accuse  her  of  deciding  that  the  penalty  could 
not  be  recovered  merely  because  the  bond  conveyed  no 
right  to  shed  blood  ! 

So  far  is  Portia  from  being  guilty  of  the  quibble  of 
which  she  is  accused  that  she  says  to  Shy  lock  :  '*This 
Court  cannot  authorize  you  to  shed  Christian  blood  ;  our 
statute  law  forbids ;  but  the  Court  will  award  you  your 
pound  of  flesh  if  you  will  run  the  risk  of  violating  the  stat- 
ute in  taking  it"  It  is  immaterial  whether  this  is  regarded 
as  an  argumentative  statement  that  the  bond  is  necessarily 
invalid  as  being  a  contract  to  do  something  forbidden  by 
statute,  or  as  a  statement  that  the  bond  is  in  itself  valid, 
provided  the  penalty  can  be  recovered  without  violating 
the  statute.  I  prefer  the  former  view,  and  attribute  the 
form  of  the  decision  to  the  dramatic  necessities  of  the  case. 
But  the  latter  view  is  unobjectionable  if  Pietscher  is  right 
in  his  opinion,  that  there  was  no  general  principle  of  law 
whicb  rendered  the  bond  void.  And  this  disposes  of  the 
fourth  assignment  of  error. 

More  acute  than  the  critics  of  his  judge,  Shylock  at 
once  sees  the  relentless  logic  of  the  situation  and  offers  to 
accept  the  tender  of  triple  payment  which  lately  he  refused 
with  scorn.  But  here  again  he  is  met  by  an  obstacle  which 
he  cannot  overcome.  He  has  refused  to  show  mercy,  he 
has  sptirned  a  compromise.  He  has  declared,  **  I  stay  here 
on  my  bond."  Of  course,  the  Court  can  do  only  one  of 
two  things — it  can  award  him  his  penalty  or  award  him 
nothing.  This  Portia  announces  with  distinctness'— first, 
in  the  unvarnished  statement,  **  He  shall  have  nothing  but 
the  penalty,"  and  then  in  those  powerful  lines  : 

Therefore  prepare  thee  to  cut  ofif  the  flesh, 

Shed  thou  no  bloud,  nor  cut  thou  lesse  nor  more 

But  just  a  pound  of  flesh ;  if  thou  tak*8t  more 

Or  less  than  jnst  a  pound,  be  it  so  much 

As  makes  it  light  or  heavy  in  the  substance, 

Or  the  division  of  the  twentieth  part 

Of  one  poor  scruple,  nay,  if  the  scale  doe  tume 

But  in  the  estimation  of  a  hayre, 

Thou  diest,  and  all  thy  goods  are  confiscate. 
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In  other  words,  she  urges  him  to  avail  himself  of  the  only 
award  which  the  Court  can  make  in  his  favor,  and  she  ter- 
rifies him  with  a  vivid  picture  of  the  awful  scrutiny  to 
which  the  Court  will  subject  him  in  the  performance  of  his 
impossible  task.  It  is  a  splendid  peroration — a  royal  dic- 
tum— a  grateful  relief  after  the  close  logic  of  her  argument. 

Shylock  pauses.  He  does  not  see  that  Portia's  decis- 
ion means  that  the  Court  will  permit  no  attempt  to  enforce 
the  penalty.  He  thinks  that  the  Court's  decree  entitles 
him  to  take  Antonio's  life  at  the  cost  of  his  own,  and  he 
deliberates  as  to  whether  or  not  he  will  pay  so  high  a  price. 
Dr.  Fumess  intimates  that  the  balance  is  trembling  be- 
tween comedy  and  tragedy:'  Shylock' s  decision  not  to 
claim  the  penalty  settles  the  question  in  favor  of  comedy. 
But  suppose  that  he  had  decided  to  claim  his  fancied  right 
Even  if  he  had  been  permitted  to  attempt  the  impossible 
task,  his  actions  could  have  been  so  controlled  that  long 
before  matters  had  assumed  a  tragic  aspect  he  would  have 
shed  that  drop  of  Christian  blood,  which,  by  making  him  a 
criminal,  would  have  prevented  him  from  further  availing 
himself  of  the  decree.  But,  from  Portia's  argument,  as  out- 
lined above,  it  is  clear  that  such  a  decision  on  his  part  would 
have  been  met  by  the  indignant  explanation  that  he  trifled 
with  the  Court  who  so  interpreted  its  decree.  She  would 
have  explained  that  a  permission  to  do  the  impossible  is  no 
permission  at  all.  And  this  may  be  asserted  with  all  the 
more  confidence  in  view  of  Portia^  s  final  refusal  to  award 
the  Jew  the  money  which  Bassanio  offered  and  which  Shy- 
lock was  willing  to  accept  If  Portia  had  understood  that 
Antonio's  life  might  hang  on  this  portion  of  her  decision, 
it  is  too  high  a  tribute  even  for  me  to  pay  to  her  judicial 
firmness  to  suppose  that  she  would  not  have  relaxed  the 
rig^d  rules  of  law  then  and  there,  and  settled  the  case  to 
the  satisfaction  of  ^very  one. 

But  it  is  almost  as  inhuman  to  discuss  the  "what- 
might-have-been"  in  a  play  as  to  cut  a  pound  of  human 
flesh  by  way  of  penalty  for  non-payment  of  a  debt     And 

*  The  Variorum  Shakespeare:  "The  Merchant  of  Venice,"  p.  223, 
note. 
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SO  wc  may  take  leave  of  the  case  with  the  remark,  that  there 
is  not  wanting  in  judicial  records  a  precedent  for  Portia's 
final  act-r-the  passing  upon  Shy  lock  of  a  penal  sentence  for 
attempting  the  life  of  a  citizen.^ 

On  the  whole,  therefore,  we  perceive  no  error  in  the 
record,  and  it  follows  that  Professor  Love's  assignment  of 
error  should  be  dismissed.  The  decree  of  the  Venetian 
Court  should  be  affirmed,  and  thus  tardy  justice  will  be  done 
to  the  learned  Portia.  She  has  been  called  a  "pettifog- 
ger;" but  even  if  there  are  some  who  will  dissent  from  my 
view  of  her  opinion,  yet  all,  I  think,  will  admit  that  she  de- 
serves no  such  appellation.  How  lacking  in  gallantry  have 
her  stem  legal  critics  been,  even  assuming  their  criticisms 
to  be  well  founded  !  And  it  is  surely  a  surprising  thing 
that  Professor  Love  should  be  found  among  their  number. 
For  was  it  not  Portia  who,  with  matchless  eloquence,  ex- 
horted the  Jew  to  be  merciful  ?  And  who  should  be  so 
ready  to  show  mercy  as  Love? 


AN  EXAMINATION  OF  THE  DECISION  IN 
TILDEN  V,  GREEN. 


By  R.  C.  McMurtris,  Esq. 


Criticism  of  a  decision  of  a  foreign  court  is  of  all 
things  the  most  dangerous.  No  One  that  has  watched 
such  attempts  upon  subjects  he  is  familiar  with,  can  have 
failed  to  see  that  local  notions  and  statutes  cannot  be  readily 
comprehended  by  strangers.  Two  illustrations  will  suffice. 
Mr.  Bell,  Professor  of  Law  in  the  University  of  Edinburgh, 
deduces  this  result  from  a  study  of  Kent's  Commentaries: 
"  The  law  of  the  United  States  (respecting  sales  of  per- 
sonal property)  ...  is  pounded  on  the  law  of  England, 
and  has  indeed  been  settled  nearly  on  the  footing  of  the 

^  See  an  instance  of  a  sentence  of  this  kind  in  connection  with  a  civil 
suit  in  a  court  administering  Spanish  law,  in  an  article  by  John  T.  Doyle, 
in  The  Overland  Monthly  for  Jnly,  1889.  Venetian  law  was  presnmably 
the  same. 
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Statute  of  Frauds  as  applicable  to  all  contracts  for  the 
the  sale  of  goods  and  chattels  for  the  price  of  $50  or  more. 

The   Statute  of   Frauds,  as   thus  adopted   in 

America^  has  years  ago  been  reconstructed  by  the  Legisla- 
ture of  New  York The  law  of  America^  standing 

on  the  same  footing  as  that  of  England  under  the  Statute 
of  Frauds,  the  precise  words  of  which  had  been  adopted 
in  the  American  Statute^  etc,'^^  *  The  other  illustration  is 
the  disclaimer  by  Lord  Campbell  of  the  power  assumed  by 
the  courts  of  the  United  States  to  declare  a  statute  void  as 
illegal. 

Such  examples  may  well  deter  one  from  attempting  a 
criticism  of  such  a  decision  as  that  of  Tilden  v.  Green.* 
But  there  are  some  grounds  upon  which  this  decision 
seems  to  rest,  that  may  without  arrogance— even  with  profit 
— be  discussed  by  a  foreigner,  for  they  profess  to  be  princi- 
ples of  the  common  law. 

The  case  decides  that  a  charity  which  requires  a  dis- 
cretion of  trustees  to  organize  it,  a  charity  where  the  form 
and  mode  of  operation  are  not  sufficiently  defined  to  enable 
a  court  to  compel  its  execution  in  that  mode,  is  void.  So 
far  as  this  results  from  local  statutes,  or  a  common  law  of 
the  State  differing  from  the  law  of  England,  it  would 
probably  be  unwise,  at  least  for  a  foreigner,  to  criticise  the 
conclusion.  But  if  these  or  either  of  them  are  the  grounds, 
it  is  unfortunate  that  other  reasons  were  resorted  to.  Dis- 
trust and  uncertainty  are  the  invariable  result  of  a  double 
postulate,  one  branch  of  which  is  either  untrue  or  misunder- 
stood. Moreover  it  is,  to  some  extent  at  least,  to  be  inferred 
that  the  alleged  local  statutes  are  deemed  to  be  legislation 
in  the  line  of  what  is  assumed  to  have  been  the  common  law, 
until  marred  by  the  arrogant  assumption  of  ecclesiastic 
chancellors.  This  is  quite  evident  from  the  dissertation 
by  Wright,  J.,  in  33  New  York,  97,  106,  one  of  the  foun- 
dations for  the  judgment  in  the  Tilden  case.  Moreover,  that 
judgment  does,  it  is  submitted,  utterly  misstate  as  well  as 
misunderstand  the  object  and  effect  of  the  Statute  of  9 

^  BeU*8  Contract  of  Sale,  pp.  59  and  62. 
'31  American  Law  Register  and  Review,  75. 
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Geo.  11^  and  it  is  supported,  as  on  a  sure  and  sound  foun- 
dation, by  the  assertion  that  the  jurisdiction  by  which 
these  estates  were  protected  and  preserved  rests  on  the 
43d  Eliz. — which  is  a  matter  of  /aciy  not  of  opinion,  and 
is  demonstrably  untrue. 

These  are  apparently  the  postulates  on  which  this 
decision  is  based  by  Mr.  Justice  Brown  and  the  majority 
of  the  Court :  First,  the  statement  of  Judge  Wright,  in 
Levy  V.  Levy:'  **  1/  there  is  a  single  postulate  of  the  com- 
man  law  established  by  an  unbroken  line  of  decisions  it  is 
that  a  trust  without  a  certain  beneficiary  who  can  claim  its 
enforcement  is  voidV  Second:  *'^  The  equitable  rule  that 
prevailed  in  the  English  Court  of  Chancery^  known  as  the 
Cy-pres  doctrine^  and  which  is  applied  to  uphold  gifts  for 
charitable  fmrposes^  when  no  beneficiary  is  named^  has  no 
place  in  the  jurisprudence  of  this  State V 

There  is  a  third  postulate,  for  which  Read  v-  Will- 
iams *  is  cited  as  the  authority.  An  indefinite  purpose  to 
be  executed  by  a  power  given  to  a  devisee,  as  a  trustee,  is 
contrary  to  the  Statute  of  Wills,  because  it  substitutes  the 
will  of  the  donee  for  that  of  the  testator.  Precisely  what 
is  meant  by  the  abstraction  quoted  from  Read  v.  Williams 
is  uncertain.  It  may  be  that  a  devise  to  A.  for  life,  and 
remainder  to  his  appointees,  is  illegal  under  the  New  York 
statutes.  It  is  if  the  statement  of  the  reason  for  the  decis- 
ion is  true.  If  it  means  what  was  admitted  in  Morice  v. 
Bishop  of  Durham,  it  is  a  singularly  caricatured  state- 
ment of  that  rule.  In  either  case  the  reason  assigned  for 
the  rule  cannot  be  the  true  one  as  applied  to  statutes  of 
wills  as  such. 

It  would  naturally  be  inferred  from  the  above-quoted 
passage  that  there  was  some  occult  and  mysterious  quality  in 
the  Statute  of  Wills  that  produces  this  eflFect ;  whereas  the 
cause  is  the  same  which  operates  to  make  it  impossible  to 
get  rid  of  water  in  a  bucket,  unless  it  is  placed  somewhere 
else.  Did  it  ever  occur  to  ask  what  is  the  rule  in  the  case 
of  a  grant?  In  this  respect  how  do  deeds  and  wills  diflFer? 
If  they  do  not,  certainly  it  is  not  the  policy  of  the  Statute 

^  33  N.  Y.,  107.  2  125  N.  Y.,  560. 
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of  Wills  that  produces  the  rule  that  property  must  have  an 
owner. 

Compare  this  portentous  declaration  with  the  simplicity 
of  Sir  William  Grant.  ^  A  trust  without  a  beneficiary  is 
void,  because  an  uncontrollable  power  of  disposition  is 
ownership.  Ownership  in  the  trustee  being  excluded  by 
the  fact  that  he  is  a  trustee,  there  can  be  none  unless  the 
Court  can  ascertain  who  is  the  owner.  But  charities  are 
an  exception,  because  the  Court  or  the  Crown  will  direct 
the  peculiar  application.  A  trust  is  a  means,  not  an  end. 
Ownership  is  the  end  or  object.  If  there  is  none  mentioned 
there  would  be  a  deed  without  a  grantee,  or  a  will  without 
a  devisee  ;  that  is,  an  incompleted  attempt  to  grant  The 
principle  is  the  one  common  to  all  conceivable  modes  of 
transferring  property,  whether  by  contract,  deed,  will  or 
law. 

One  cannot  help  being  curious  to  learn  if  these  were 
the  points  which  counsel  were  expected  to  meet  to  sustain 
the  trust.  For  it  is  quite  certain  that  it  was  these  very 
objections  to  a  trust  for  charitable  uses,  that  forty-eight 
years  ago  were  supposed  to  exist  and  were  relied  on  in  the 
case  of  Girard's  Will.  They  were  then  met  and  (it  was 
supposed)  demolished  by  the  great  argument  of  Mr. 
BiNNRY  in  that  case  as  they  had  been  before  by  Mr.  Justice 
Baldwin,  in  Magill  v.  Brown.  It  may  therefore  be  per- 
mitted, without  incurring  the  charge  of  arrogance,  to 
point  out  where  the  fallacies  lie  in  each  one  of  these  postu- 
lates, for  the  purpose  of  relegating  the  Tilden  will  case 
to  the  category  of  an  unfortunate  provincial  peculiarity  of 
no  importance  to  anyone  but  the  people  that  are  living 
under  such  a  system  of  law. 

There  is  a  bit  of  the  argument  that  deserves  notice, 
first,  because  it  seems  to  present  such  a  specimen  of  reason- 
ing as  to  cast  doubt  on  the  validity  of  the  residue.  Inglis 
V.  The  Trustees  of  the  Sailors'  Snug  Harbor*  is  got  over  by 
this  statement,  which  appears  to  be  meant  for  reasoning. 
There  was  there  a  direction  to  apply  for  legislation  creating 
a  corporation,  if  such  application  was  necessary  to  render 

1  9  Ves.,  405.  a  3  Peters,  99. 
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the  devise  valid.  Here  the  creation  of  the  corporation  was 
in  the  discretion  of  the  executors.  Surely,  if  the  discre- 
tionary element  in  the  gift  of  the  power  to  create  a  body 
capable  of  taking,  holding  and  administering  was  fatal 
because  legality  or  illegality  mu3t  depend  on  things  as  they 
are  at  the  death  of  the  testator,  there  was  the  same  mere 
discretion  in  the  case  of  Inglis  v.  The  Trustees  as  in  Mr. 
Tilden's  will — granting  the  trustees  could  be  compelled  to 
apply,  could  the  legislature  be  compelled  to  grant?  More- 
over, it  is  a  singular  notion  of  discretion,  surely,  that  holds 
that  a  trustee's  discretion  cannot  be  controlled.  What  this 
word  means  it  would  be  quite  impossible  to  discuss  at 
length  here  ;  but  certainly  it  has  never  been  heard  of  that 
a  trustee  could  destroy  a  person's  rights  by  declining  to 
exercise  this  discretion.  Blunders  enough  there  are  as  to 
the  meaning  of  the  word,  but  no  one  before  appears  to  have 
so  misunderstood  its  meaning.  It  means,  if  we  may  be 
guided  by  authority,  that  he  must  do  what  is  most  beneficial 
to  the  owner}  No  one  has  stated  the  rule  better  than  the 
great  American  Chancellor,  Dessausure,  so  that  we  need 
not  fear  being  snubbed  for  resorting  to  English  precedents, 
invented  by  ecclesiastics  and  not  applicable  to  a  free 
people. 

The  supposed  distinction  between  that  which  is  private 
property  and  a  gift  to  a  class,  or  an  object,  or  a  purpose  by 
any  description  that  constitutes  a  charity,  will  be  noticed 
further  on.  All  that  need  be  said  here  is,  that  by  the 
common  law,  if  we  include  equity  within  that  definition, 
there  has  never  been  a  time  when  a  class  such  as  the  Hind^ 
or  the  poor^  or  the  sick  was  not  as  absolutely  capable  of 
taking  by  a  gift  or  grant  as  individual  persons  are.  Such 
a  mode  of  dealing — ^with  not  a  case  but  a  great  principle  of 
law  such  as  was  elaborated  in  the  Sailors'  Snug  Harbor  case 
— can  scarcely  commend  itself  to  the  judgment  of  men. 
If  it  is  conceived  that  there  is  a  distinction  between  a  dis- 
cretion which  is  necessary  to  make  a  right  in  a  private 
person  capable  of  enjoyment,  and  a  discretion  to  select 

^Harper's  Equity,  114;  Haynes  v.  Cox,  per  Dessausure,  Ch.;  Mis- 
lington  V,  Mnlgrave,  3  Madd.,  491 ;  In  re  Coleman,  39  Ch.  Div.,  446. 
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objects  of  a  charitable  gift,  it  is  submitted  that  this  is  a 
ihistake  for  which  there  is  no  foundation,  but  a  dictum  of 
I/)rd  LouGHBORO  followed,  it  is  true,  in  some  of  the 
American  courts,  but  which  is  demonstrably  incorrect. 
That  the  Court  will  compel  and  oversee  the  exercise  of  a 
discretionary  power  in  respect  of  charities  was  decided  in 
Attorney-General  v.  Glegg,  Ambler,  584 ;  and  that  an 
optional  right  to  select  could  be  postponed,  and,  therefore, 
the  right  be  destroyed  at  the  pleasure  of  the  trustees,  was 
evidently  treated  as  absurd  in  Moggridge  v.  Thackwell.' 
As  to  the  first  point,  there  is  no  fault  to  be  found  with  the 
abstract  statement  that  the  law  requires  certainty  in  a 
devise  ;  but  it  would  be  well  to  ascertain  the  meaning  of 
this  rule.  The  law  of  the  land  vests  property,  when  the 
owner  ceases  to  live,  in  some  one,  and  his  title  is  held  pre- 
cisely as  was  that  of  the  deceased  owner — i.e.^hy  the  law 
of  the  land.  Without  discussing  the  political  question  how 
far  a  dead  man  may  contr(d  things  after  he  ceases  to  exist, 
all  will  agree  that  it  is  by  the  law  of  the  land  that  he  can 
or  cannot  do  this.  And  it  necessarily  follows  that  he  must 
name  someone  to  be  owner  or  describe  him,  so  that  he  can 
be  ascertained,  or  the  person  named  by  the  law  must  take. 
There  then  arise  two  possible  classes  of  cases,  and  this 
seems  to  have  created  the  confusion.  A  gift  naming  an  owner 
or  one  to  take  for  himself  or  for- someone  else  creates /r^- 
erty — that  is  a  right  in  the  person  named  to  apply  to  his 
own  purposes.  Now,  there  must  be  somebody  who  can 
claim  this  right,  who  stands  to  the  State  as  the  owner  and 
can  fulfil  the  duties  of  ownership ;  and  the  second  class 
must  be  subject  to  the  same  rule — and,  therefore,  a  gift  to 
a  class,  if  indefinite,  is  void.  Of  course,  all  contingent 
interests  are  included  in  this. 

But  the  first  thing  to  be  noticed  is  how  entirely  untrue 
is  the  statement  of  Judge  Wright  as  an  abstraction.  As- 
suming the  New  York  Statute  of  Wills  is  not  different  in 
this  respect  from  all  other  statutes  in  the  civilized  world,  no 
one  will  say  that  a  devise  to  A.  for  life  with  a  power  to  ap- 
point by  deed  or  will  is  void,  and  yet  it  is  quite  certain  that 

*7Ve8.,  p.  82. 


Digitized  by 


Google 


THE  DECISION  IN  TILDEN   V.   GREEN.  241 

there  is  and  can  be  no  beneficiary  except  A.  until  he  exer- 
cises the  power,  assuming  the  New  York  Statute  of  Wills 
is  not  diflFerent  from  all  other  statutes  of  wills  in  the 
civilized  world.  It  is  in  this  way  only  that  the  futility  of 
such  extremely  universal  statements  can  be  tested. 

It  may  be  granted  that  a  mere  power  of  appointment 
without  an  immediate  estate  of  any  kind  is  void.  There 
are  plain  reasons  for  this  ;  but  they  are  independent  of  any 
statute  of  wills.  But  it  is  also  quite  certain  that  if  the 
devisees  can  be  ascertained  it  is  valid.  What,  therefore, 
apparently  was  in  the  mind  of  Judge  Wright  when  he 
made  this  somewhat  exaggerated  generalization  was  the 
rule  that  governs  trusts.  He  evidently  is  speaking  of  the 
English  law ;  his  citation  of  Gallego  v.  The  Attorney- 
General,'  a  Virginia  case,  shows  he  was  not  dealing  with 
the  question  as  one  of  provincial  jurisprudence. 

Now,  the  distinction  that  governs  trusts  is  probably 
most  clearly  brought  out  in  a  case  that  had  the  benefit  of  a 
discussion  by  two  great  makers  of  the  law — Lord  Eldon 
and  Sir  William  Grant.*  The  trust  was  for  *'j«r// 
objects  of  benevolence  and  liberality  as  the  trustee  in  his  own 
discretion  shall  most  approve. "  It  was  conceded  by  all  that 
if  the  objects  were  not  charitable  the  devise  was  void,  for 
the  trust  excluded  a  beneficial  interest  not  declared,  and 
a  trust  without  an  object  is  void.'  The  express  trust  pre- 
cluded a  possible  beneficial  interest  in  the  trustee,  and  no 
court  could  ascertain  what  purpose  was  intended.  The 
next  of  kin  represented  by  Sir  Samuel  Romilly  and  Mr. 
Bell  (probably  the  great  pleader)  admitted  that  if  it  was  a 
charity,  the  indefiniteness  was  immaterial.  It  was  decided 
not  to  be  a  charity  and  hence  void.  It  will  be  said  (Judge 
Brown  impliedly  does  say)  that  by  that  time  the  rule  in 

13  Leigh.,  457. 

•Morice  V,  the  Bishop  of  Durham  (10  Vez.,  532 ;  9  /</.,  399). 

•Why  it  did  not  appear  necessary  to  counsel  or  Court  to  give  a 
reason.  If  it  were  not  it  would"  result  that  property  might  be  held  for 
the  life  of  a  trustee,  belonging  to  no  otie  and  incapable  of  being  used  for 
any  purpose  whatever.  But  the  rule  as  the  reason  applies  to  all  possible 
forms  of  conveyancing.  A  resulting  trust  arises  for  the  grantor  or  the 
heir. 

16 
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« 

the  English  Chancery  was  settled  and  hence  the  concession. 
What  is  to  be  noticed  is  that  if  the  devise  is  to  a  charity, 
indefiniteness  of  the  object  is  quite  immaterial,  and  what 
is  the  reason  for  this  rule?    Is  it  because  of  anything 
peculiar  to  English  law  that  did  not  form  part  of  the  law 
that  came  with  our  ancestors,  and  was  part  of  our  law 
before  the  Revolution  ?    Has  it  anything  to  do  with  the 
Statute  43  Eliz.,  or  with  prerogative,  or  with  Cy-pres  doc- 
trine, as  we  generally  understand  those  words?    It  is  true 
this  was  supposed,  once  upon  a  time,  to  be  the  case  in  Vir- 
ginia, Maryland  and  by  the  Supreme  Court  of  the  United 
States.     Traces  of  this  notion  can  be  found  everywhere. 
Even  in  Pennsylvania,  where  the  statute  is  not  in  force, 
there  was  supposed  to  be  a  doctrine  of  some  kind  that  was 
called  '*  The  Equity  of  the  Statute^^^  that  could  maintain  a 
trust  for  persons  incompetent  to  take,  without  any  devises 
capable  of  taking.'    But  it  has  been  generally  supposed  for 
forty-eight  years  past  that  all  this  was  shown  to  be  utterly 
without  any  foothold  other  than  a  mistaken  dictum  of  one 
Chancellor,  and  the  thing  had  been  given  up  and  abandoned. 
In  1833,  and  before  the  publication  of  the  "Record 
Commission,"  the  subject  had  been  examined  with  a  care 
probably  never  before  or  since  bestowed  on  such  a  question. 
The  judgment  of  Mr.  Justice  Baldwin,  in  Magill  v.  Brown, 
reprinted  from  a  pamphlet  in  Brightly' s  Reports,  covers  164 
closely  printed  pages  in  small  type.     Its  purpose  was,  and 
it  resulted  in  showing,  that  the  jurisdiction  over  trusts  for 
charities,  where  there  was  no  trustee  or  one  not  competent 
to  take,  was  the  ordinary  jurisdiction  over  trusts  of  any  and 
every  kind.     It  did  not  depend  on  any  statute  or  preroga- 
tive, or  arise  out  of  either.     If  the  object  could  be  ascer- 
tained, it  was  absolutely  unimportant  whether  there  was 
any  one  competent  to  take  at  law  or  not.    There  the  devise 
was  to  a  treasurer  of  an  unincorporated  religious  societyy&r 
the  benefit  of  the  Indians^  and  a  bequest  to  the  citizens  of 
a  town  in  a  foreign  country,  to  purchase  a  fire  engine  and 

1  It  would  be  a  curiosity  indeed  to  see  how  from  the  statute  an  equity 
can  be  deduced.  One  might  as  well  look  for  equity  in  a  commission  of 
Oyer  and  Terminer.     The  thing  is  impossible  if  only  the  statute  is  read. 
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keep  It  in  repair,  and  these  were  held  valid,  though 
tlie  persons  named  as  devisees  could  not  take  at  law,  and 
there  was  no  person  named  to  select  the  engine.  The 
demonstration  that  the  43  Eliz.  had  nothing  to  do  with 
this  jurisdiction  is  found  on  p.  394 ;  that  the  right  was 
administered  by  the  ordinary  rules  and  principles  of  the 
Court  (p.  598).  The  prerogative  is  discarded  on  p.  403.  It 
is  by  virtue  of  one  of  the  inherent  powers  of  Chancery, 
proceeding  as  a  Court  of  Equity^  according  to  equity  and 
good  conscience  (p.  404).  Tradition  tells  us  six  months 
were  given  up  to  the  preparation  for.  this  wonderful  judg- 
ment. There  is  said  to  have  been  a  prediction  of  what  the 
Records  in  the  Tower  would  disclose  if  examined,  which 
was  verified  as  to  what  the  jurisdiction  had  been  and  how 
it  had  been  exercised  from  time  immemorial  by  the 
**  Record  Commission  Publication." 

When,  therefore,  we  are  told  that  this  jurisdiction, 
which  recognizes  an  object  or  purpose,  if  it  be  charitable, 
as  a  i>erson  for  the  purpose  of  sustaining  a  devise,  was  an 
invention  of  '*  ecclesiastics,"  we  must  ask  :  Is  that  phrase 
used  to  stigmatize  the  jurisdiction,  and  if  it  is,  why  not  the 
invention  of  the  same  persons  of  the  mode  of  compelling 
the  execution  of  any  trust  and  of  fastening  it  on  the  property, 
in  place  of  leaving  the  party  to  an  action  ?  Surely  one  may 
weigh  in  the  balance  the  relative  merits  of  a  mind  that  can 
see  that  the  real  beneficiaries  are  the  persons  whose  miseries 
will  be  alleviated  by  means  of  the  use  of  property,  and  that 
corporations  or  trustees  to  manage  the  fund  and  select  the 
patients  to  be  treated  are  precisely  what  guardians  or  trus- 
tees for  infants  are — mere  machinery  to  execute  the  pur- 
pose of  the  giver  or  administer  property,  with  those  who 
can  find  in  the  want  of  such  machinery  a  good  reason  for 
destroying  the  right  of  the  beneficiaries  in  the  one  case,  but 
not  in  the  other.  And  it  may  be  that  the  despised  and 
contemned  ''ecclesiastics"  will  turn  the  balance  for  large- 
ness of  mind  and  comprehension  of  what  that  is  or  should 
be,  by  which  mankind  are  governed  and  their  property 
disposed  of,  which  we  call  law.  Which  law  is  more  worthy 
of  a  seat  in  the  bosom  of  God  ?     It  may  be  that  such  a 
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decision  as  the  one  cited  has  escaped  observation,  but  it 
seems  impossible  that  such  a  case  as  that  of  Mr.  Girard's 
will  could  have  been  overlooked.  It  could  not  have  been 
studied  in  any  proper  sense  of  that  word.  Above  all,  it  is 
quite  impossible  that  the  great  argument  could  have  been 
even  looked  at 

The  point  of  the  case  mentioned  must  be  carefully 
borne  in  mind,  and  it  is  not  to  be  looked  for  merely  in 
the  judgment.  It  could  scarcely  be  expected  that  Judge 
Story  should  have  brought  out  in  very  vivid  colors  the 
fact  that  not  only  was  his  Court  absolutely  wrong  in  the 
great  case  of  Baptist  Church  v.  Hart,  but  that  he  had  vol- 
unteered a  most  learned  note  on  the  subject  which  was  all 
wrong  too.  During  the  argument  he  had  the  good  taste 
to  hand  to  Mr.  Binney  a  decision  of  Sugden's,  then  Chan- 
cellor of  Ireland,  confirming  all  that  he  was  contending  for ; 
although  in  so  doing  he.  Story,  was  convicting  himself  of 
error.  As  it  is  quite  evident  that  Vidal  v.  Girard  has  not 
been  appreciated,  possibly  not  looked  at,  it  may  as  well  be 
stated.  The  devise  was  to  a  municipal  corporation  as  a 
trustee,  to  build  a  school,  and  select  the  scholars,  first,  from 
the  city,  second,  from  the  county,  third  from  New  Orleans, 
and  fourth  from  the  world  at  large,  and  then  educate  them. 
It  was  also  quite  clear — it  was  not  disputed — that  the  trustee 
was  utterly  incompetent  to  take  the  property  and  act  as 
trustee.  And  why  ?  It  is  impossible  to  conceive  anything 
more  incongruous  than  that  a  political  corporation,  the 
membership  of  which  is  compulsory,  and  which  is  main- 
tained by  compulsory  taxation  only,  can  assume  the  duty 
and  the  peril  of  a  trustee — ^apart  from  what  is  the  complete 
objection — that  it  must  act  by  agents,  which  a  trustee  can- 
not do.  If  a  more  grotesque  incongruity  in  relations  can 
be  suggested  than  this — of  a  political  corporation  acting  the 
part  of  a  trustee — it  is  at  kast  hard  to  find.  The  sanction 
by  the  legislature  was  after  the  death.  No  one  pretended 
in  that  argument  to  rest  the  case  on  that.  It  was  met — as 
that  lawyer  met  all  his  cases-^by  discarding  all  that  was 
not  certain. 

If  the  devise  required  for  its  validity  the  intervention 
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of  a  trustee  to  be  named  in  the  will,  it  was  void.  That  it 
required  a  trustee  to  make  the  work  possible  was,  of  course, 
admitted.  This  rule  of  law  relied  on  was  the  common 
law,  independent  of  statute,  prerogative,  or  any  other  con- 
sideration, than  that  there  was  a  charitable  use^  and  equity,  as 
part  of  the  law — and  that  the  universal  English  law^  which 
came  here  with  the  colonists— -not  a  prerogative  power  un- 
fitted for  freemen.  The  outline  of  the  argument  is  given 
to  show  that  every  reason  alleged  in  the  Tilden  case,  as  the 
foundation  of  the  jurisdiction  which  alone  support  such 
trusts,  was  not  only  abandoned  but  disclaimed  at  the  outset. 
Mr.  Btnney  well  knew  his  argument  would  only  be  weak- 
ened by  any  claim  on  the  ground  of  ecclesiastical  polity  or 
religious  sentiment  or  prerogative  power.  He  claimed 
under  a  system  that  had  never  had  a  Court  of  Chancery, 
nor  knew-  any  other  equity  than  such  as  was  believed  to  be 
capable  of  being  administered  by  a  court  having  its  juris- 
diction thus  defined,  that  of  the  King*s  Bench  at  West- 
minster.  That  is  that  simple  rule  which  recognizes  law 
and  equity  as  parts  of  the  one  system  called  law,  for  deter- 
mining rights  of  property.     His  points  were  : 

First. — ^That  the  error  of  the  Courts  of  Virginia  and 
Maryland  required  a  statement  of  only  the  most  elemen- 
tary principles  to  expose  it 

Second. — ^That  at  law  as  distinguished  from  equity 
there  could  never  exist  a  title  except  in  a  person  capable  of 
ascertainment,  in  whom  all  duties  and  in  whom  all  rights 
must  vest  at  the  death  of  the  owner. 

Third.— No  claim  is  set  up,  because  the  will  in  every 
sense  defines  the  objects  to  be  benefited.  If  a  trust  for 
poor  orphans  generally,  or  poor  children,  or  poor  seamen, 
or  for  the  members  of  any  class  of  the  helpless  or  necessi- 
tous, however  general  the  description,  cannot  be  supported, 
neither  can  this  trust ;  nor  will  a  suggestion  be  offered  to 
distinguish  Girard's  trust  from  these  in  favor  of  the  former. 

Fourth. — ^Uncertainty  of  persons  to  enjoy,  until  ap- 
pointment or  selection,  is  a  never-failing  attendant  of  a 
charitable  trust. 

It  is  impossible  to  put  a  proposition  more  evidently  true 
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as  to  all  charities,  or  more  distinctly  contradictory  to 
that  on  which  the  decision  in  the  Tilden  case  rests,  so  far 
as  any  law  other  than  local  law  not  derived  from  England, 
is  concerned,  and  none  that  more  distinctly  shows  the  ab- 
sence of  even  an  apprehension  of  the  true  meaning  of 
unceriainty^  when  applied  as  a  test  of  the  validity  under 
the  law  of  England,  of  a  grant,  whether  by  deed  or  will. 
Can  a  charity  be  described  which  by  its  terms  makes  it 
possible  to  define  a  person  by  name  as  entitled  to  the  benefit, 
without  the  intervention  of  a  power  to  select?  If  this  per- 
son is  ascertained  by  the  terms  of  the  will  then  the  gift 
creates  private  property.  All  are  familiar  with  cases  where 
this  very  thing  created  the  doubtas  to  the  intention. 

Fifth  — A  gift  to  a  class,  such  as  the  blind  or  orphans, 
if  charitable,  \%  as  effectual  as  a  gift  to  the  children  of  A. 
for  their  own  benefit. 

After  citing  some  authorities,  he  says  :  **Here  are  ten 
cases,  all  before  the  43d  Eliz.,  all  of  a  solemn  character,  and 
all  of  them  incontestably  clear  to  the  point,  that  perpetual 
charitable  uses — for  the  poor,  for  the  poorest  of  the  six 
nearest  parishes ;  for  poor  men,  decayed  and  unfortunate  or 
visited  by  the  hand  of  God ;  to  find  a  preacher  in  such  a 
place :  for  the  maintenance  of  a  master  and  ushej  of  a  free 
grammar  school ;  for  a  free  school ;  for  almsmen  and  alms- 
women — are  good,  lawful  and  valid  uses  by  the  common  law 
of  Englandy  Then  in  answer  to  the  supposed  necessity 
of  a  vesting  of  alegal  estate  to  maintain  this  equity :  ' '  There 
is  no  court  in  England  that  has  ever  held  such  uses  to  be 
void.  I  do  not  say  that  there  is  none  to  show  that  a  legal 
estate  to  uses  may  sometimes  be  void^  but  as  to  the  uses 
themselves,  until  the  Mortmain  Act  of  George  II,  there  is 
not  an  instance,  there  cannot  be  one.  The  general  law  of 
England  in  matters  of  charity  thoroughly  carries  out  the 
language  of  the  Apostle,  *  Charity  never  faileth,'  and  equity 
not  only  declares  the  same  thing  but  makes  it  effectual." 

Sixth. — Two  other  propositions  are  then  stated  the  ex- 
act reverse  of  the  postulates  of  Mr.  Justice  Brown  :  {(i)  the 
beneficiaries  are  the  real  owners,  the  trusts  for  them  being 
lawful,  the  incapacity  of  the  trustee  or  the  want  of  one  is 
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of  no  moment ;  (6)  the  defendants  are  entitled,  upon  general 
principles,  and  by  the  constitution  of  a  Court  of  Equity,  to 
have  their  valid  trust  protected  in  this  Court,  whatever  may 
be  the  defects  of  the  legal  estate,  whenever  the  Court  recog- 
nizes the  rule  that  a  trust  shall  not  fail  for  want  of  a  trustee. 
Has  any  one  ever  heard  that  phrase  qualified  by  the  exclu- 
sion of  charities? 

The  cases  support  this  as  an  universal  proposition — 
that  all  trusts  rest  on  the  same  foundation,  and  the  proof  is 
that  the  thing  or  property  is  bound.  The  authorities  are 
beyond  the  suspicion  of  being  formulated  by  *' mediaeval 
ecclesiasticism."  *  The  application  of  the  rule  to  charities 
are  all  cases,  since  the  revolution  in  1688,  except  one  by 
Finch,*  and  that  was  a  devise  of  "tithes  impropriate  to 
the  curate  and  to  all  that  should  serve  after  him."  The 
devise  being  void,  the  heir  was  declared  a  trustee.* 

Seventh. — It  is  part  of  the  original  jurisdiction.  It  is 
here  (p.  114)  Mr.  Binney  mentions  the  one  solitary  dictum 
in  i'j()i  of  Lord  Loughborough,  that  questions  the  origi- 
nal jurisdiction  of  equity  in  cases  of  charitable  trusts  before 
the  statute. 

It  would  be  unreasonable  here  to  repeat  all  these  au- 
thorities. They  den)onstrated  the  fact  thus — ^by  deciding 
there  is  no  jurisdiction  under  the  statute,  and  directing  the 
litigation  to  be  instituted  in  Chancery.  Judge  Baldwin's 
opinion  is  a  demonstration  that  the  statement  attributing 
the  jurisdiction  to  the  statute  is  a  mistalge  of  fact.  If  it 
were  only  remembered  that  the  statute  was,  as  stated  by 
Sir  Orlando  Bridgeman,*  designed  to  create  a  more 
eflfectual  system  for  administering  charities  and  hunting  up 
f«...j..i.„. ^.^>   .1. ^rful  mistakes  as  to  its  eflFect 

e  title  to  the  act  really  indi- 

:e,  113  a;  Mr.  Hargraves*  note,  and 


thing  to  do  with  this  rule,  see  2  My. 
Iso  a  case  (i  Eden,  10)  where  it  is 
aided  before,  during  and  since  the 
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cates  its  intent:  "It  is  an  act  to  redress  the  mis-employ- 
ment  of  lands ^  etc.,  heretofore  given  to  charitable  uses." 
It  then  creates  a  commission  and  gives  them  power  to  in- 
quire into  and  redress  wrong.  As  Mr.  Binney  remarks  : 
"It  has  been  abandoned  as  useless  and  inconvenient,  and 
the  ordinary  jurisdiction  resorted  to."  Can  it  be  supposed 
that  such  a  statute  was  intended  to  give  validity  to  past 
transactions  that,  being  illegal,  were  void? 

It  would  seem  that  there  was,  on  the  part  of  Judge 
Wright  and  Judge  Brown,  forgetfulness  of  an  important 
fact  in  the  judicial  history  of  England,  that  the  contest 
and  doubt  as  to  the  power  of  the  Chancery  to  disregard  the 
forms  of  law,  when  they  made  plain  legal  purposes  impos- 
sible of  execution,  were  not  confined  to  charities.  Long 
after  this  jurisdiction  had  been  applied  to  that  class  of  de- 
vises, the  question  arose,  in  1675,  as  to  mere  private 
interests,  the  effectuating  of  which  required  the  interven- 
tion of  some  one,  and  there  was  no  such  person  named. 
A  will  devised  lands  to  be  sold  and  the  proceeds  distributed 
between  the  heir  and  three  nephews.  *  Observe  the  facts, 
and  compare  them  with  the  position  deemed  fatal  by  Judge 
Brown.  He  says:  '*The  Tilden  trust  (the  beneficiary) 
takes  nothing  by  the  will,"  and  evidently  thinks  this  vital. 
In  Pell  V.  Pelham  there  was  no  estate  or  property  in  the 
land  given  to  the  devisees  that  was  owned  by  the  testator 
or  passed  by  the  will.  There  was  a  power  by  inference 
and  no  one  named  to  exercise  it.  There  was  a  direction, 
but  it  was  given  to  no  one.     This  was  all. 

At  the  present  day  it  is  quite  probable  many  really 
good  lawyers  would  not  even  be  able  to  see  that  there  was 
any  question  either  as  to  the  rights  or  the  mode  of  getting 
at  them.  Yet  the  best  lawyer  of  that  day  could  see  neither 
right  nor  remedy.  Neither  could  there  be  except  through 
equity.  The  Irord  Keeper  dismissed  the  bill  to  enforce  the 
direction,  because  no  one  was  named  to  execute  the  power. 
The  Lords  declared  the  heir  must  sell  and  distribute  the 
money.  This  is  now  so  commonplace  that  we  would  call 
the  rule  self-evident. 

1  PeU  V,  Pelham,  i  Levinz.,  309. 
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Now  is  it  not  plain — it  is  not  certain — that  there  is  noth- 
ing in  the  ifact  that  the  beneficiaries  take  nothing,  or  that 
their  right  depends  on  the  power  of  the  Court  to  compel 
somebody  to  deal  with  what  is  his  estate  by  law^  as  if  he 
had  been  made  a  trustee  for  that  purpose  and  had  accepted 
the  trust,  though  he  does  not  take  under  the  will  ? 

As  to  this  portentous  monster  called  Cy-pres — and  the 
prerogative — ^let  us  consider  what  it  means  before  first  in- 
sisting on  its  necessity  and  then  on  its  illegality.  Under 
this  head  or  title  when  the  Court  exercises  the  so  called  Cy- 
pres power  as  a  Court  of  Chancery^  and  as  distinguished 
from  the  power  under  the  prerogative^  we  find  that  the 
Court  cannot  vary  a  charity  if  it  is  defined,  merely  because 
it  is  useless.'  But  when  there  is  a  devise  to  '*such  lying- 
in  hospital  as  his  executor  might  select,''  and  there  was  no 
executor,  the  Court  selected.*  '*A11  and  every  the  hos- 
pitals" include  all  in  the  town.*  A  devise  for  augmenta- 
tion of  collections  "for  the  benefit  of  poor  Dissenting 
ministers;"  *'a  devise  to  a  particular  charity  which  was 
dissolved  before  the  death  of  the  testator  ;"  blanks  left  for 
the  names  of  the  charities  ;  "  to  the  poor,"  all  come  under 
the  ordinary  jurisdiction  of  trusts. 

The  distinction  between  the  cases  in  which  the  Court 
or  the  Crown  act  is  so  fine  that  it  seems  to  have  escaped 
attention.  It  is  this  :  In  those  cases  where  the  testator  has 
evinced  no  intention  to  commit  the  disposal  of  his  property 
to  any  one^  there  the  object  or  purpose  creates  a  valid  gift, 
but  it  is  executed  by  virtue  of  the  power  of  the  Crown 
under  the  sign  manual ;  but  if  there  are  or  were  intended 
to  be  trustees,  the  power  is  in  the  Court.*  The  subject  is 
thoroughly  discussed  in  Moggridge  v,  Thackwell  ;*  but  the 
distinction  is  not  because  oi prerogative ;  it  is  because  in  the 
former  case  the  trustee  is  the  king,  and  he  is  not  amenable 
to  the  jurisdiction.  It  is  because  the  king  takes  as  con- 
stitutional  trustee  * — as  a  trustee  for  property  where  there 
is  a  beneficiary  but  no  legal  owner.  See  4  My.  &  K.,  584, 
for  an  admission  as  to  this  being  the  point  decided. 

*  Boyle,  J62;  Atty.-Gen.  v,  Manfield,  2  Russ.,  501. 

«  Boyle,  170.  •  Id,  *  Boyle,  213. 

*7Vc8.,  83.  'Z^.,  83. 
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Certainly,  one  may  be  permitted  to  express  astonish- 
ment that  such  conclusions  could  possibly  be  drawn  in 
New  York  from  such  premises.  Some  may  recall  the  set- 
tlement, in  Burgess  v.  Wheat,  of  the  long-disputed  ques- 
tion as  to  the  effect  on  the  equitable  estate  by  the  escheat 
of  the  legal  estate  because  of  the  death  of  the  trustees  with- 
out heirs.  Could  an  American  Court  be  induced  to  sit 
patiently  through  such  an  argument?  Yet  it  is  this  ver>' 
thing,  only  in  another  form,  that  raises  up  this  unknown 
and,  therefore,  fearful  creature,  prerogative,  as  if  the  duty 
to  give  property  to  the  real  owner,  because  the  legal  title 
vested  in  the  Crown  ought  not  to  extend  to  republics.  Or 
as  if  a  Court  is  not  entitled  to  say  that  when  there  is  a 
devise  to  A.,  in  trust  for  B.,  the  Court  will  recognize  B.'s 
title  if  A.  happens  to  die  without  heirs  or  has  forfeited  his 
estates  for  felony.  Is  it  to  be  wondered  that  even  chan- 
cellors occasionally  overlooked  foundations  for  their  decis- 
ions and  thought  only  of  the  question  who  was  the  owner, 
and  not  how  the  Court  got  the  right  to  give  him  his  prop- 
erty? 

The  only  question  then  is,  it  being  essential  that  there 
must  be  a  beneficiary  ascertained  or  ascertainable,  are  the 
purposes  declared  in  the  Tilden  will  suflBcient  for  this 
purpose  ?  It  is  quite  unnecessary  to  discuss  the  question  as 
to  the  power  of  the  Court  when  no  purpose  other  than  a 
charitable  one  generally  is  stated.  For,  so  far  as  the 
Tilden  Trust  is  concerned,  that  purpose  is  a  library  and 
reading-room  in  a  city,  and  it  is  admitted  it  is  a  charity, 
and  the  supposed  difficulty  is  identical  with  that  in  the  case  of 
the  Sailors'  Snug  Harbor,  and  there  the  question  arose  at 
common  law  and  not  in  equity — the  devisees  were  incapable 
of  taking,  and  the  distinction  is  that  there  there  was  a  di- 
rection to  apply,  while  in  Mr.  Tilden's  will  there  is  only 
an  authority  or  power  to  apply  to  the  legislature  for  powers. 
If  that  could  be  compelled  (about  which  it  seems  difficult 
to  conceive  that  there  can  be  a  doubt)  the  distinction  relied 
on  does  not  exist.  The  objection  was  the  same  in  both 
cases;  it  was  optional  in  both  cases.  In  the  one  case  the 
option  was  with  the  legislature  to  grant;  in  the  other  in 
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the  trustees  to  apply — i.e.^  there  is  a  distinction — there  is 
not  a  diflFerence. 

The  alternative  trust  is  any  wide  and  substantial 
benefit  to  the  interests  of  mankind.  The  considerations 
drawn  from  this  may  be  dismissed,  (i)  because  no  stress  is 
laid  on  it,  but  it  is  coupled  with  the  former  and  agreed 
to  be  a  charity  in  the  sense  of  the  English  rule.  No 
attempt  is  made  to  bring  it  within  the  rule  in  Maurice  v. 
Bishop  of  Durham.  (2)  The  fact  that  the  alternative 
power  was  illegal  could  not  make  void  the  one  that  was 
legal.*  A  reference  to  Chamberlain  v.  Brockett*  has  in- 
duced asuspicion  that  the  devise  in  the  Tilden  case  may  have 
been  supposed  to  be  on  a  condition  precedent,  and,  as  was 
there  stated  by  Lrord  Selborne,  if  that  was  a  thing  which 
might  not  certainly  happen  within  the  period  limited  by 
law,  the  devise  would  be  void  for  indefiniteness.  The  con- 
dition there  was,  if  somebody  should  happen  to  furnish 
land  for  the  building.  But  the  fact  that  the  property  was 
devoted  to  charity  made  this  quite  unimportant.  So  that 
it  is  evident  the  Court  of  New  York  rejected  the  gen- 
eral intention  to  create  a  charity,  though  there  were  persons 
named  to  devise  a  scheme,  and  that  the  Court  treats  the 
discretion  in  selecting  as  a  condition  precedent  to  the  vest- 
ing. If  this  be  so,  it  is  obvious  that  a  direction  to  dis- 
tribute among  named  charities  then  established  is  made 
void  by  conferring  on  the  trustee  either  the  power  to  select 
or  the  power  to  determine  the  amount  each  shall  have. 
And  further,  the  same  result  must  follow  if,  in  place  of 
charities,  the  beneficiaries  are  children  of  a  particular 
person.  The  reference  to  the  Cy-pres  doctrine  might  still 
further  be  noticed.  There  have  been  very  wrong  things 
done  in  the  name  of  that  doctrine,  certainly  ;  but  one  may 
venture  to  doubt  if  any  one  who  sneers  at  the  rule  is  aware 
of  its  meaning,  and  has  not  mistaken  a  few  abuses  for  the 
rule.  That  it  has  no  possible  bearing  on  this  case  is  beyond 
question.  It  only  really  applies  where  the  purpose  of  the 
founder  is  changed.  It  has  no  possible  application  to  a 
case  where  the  purpose  of  the  founder  can  be  executed.* 

'  2  M.  &  Keen,  576.  »  L.  R.,  8  Ch.,  206.  *Boyle,  15a 
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But  there  has  been  more  than  enough  said  to  show  that  it 
is  a  mere  bugbear — horrible  only  because  unknown. 

So  far  as  the  Tilden  case  is  concerned,  if  the  doctrine  of 
Courts  of  Equity  in  reference  to  charitable  uses  is  supposed 
to  be  unfit  for  freemen,  in  the  ordinary  case  of  its  applica- 
tion, one  might  appeal  to  the  common  sense  and  the  uni- 
versal practice  of  mankind.  What  ought  to  be  done  with 
a  fund  given  to  charity,  where  the  purpose  has  ceased — 
such  as  the  redemption  of  prisoners  from  the  Barbary 
States,  or  the  disseminating  of  information  as  to  slavery  in 
the  Southern  States?  There  is  no  more  conspicuous  appli- 
cation of  the  doctrine  of  Cy-pres  than  is  found  in  the  case 
of  Dartmouth  College  v.  Woodward.'  The  foundation  was 
for  the  education  of  the  Indians  and  for  the  civilizing  and 
Christianizing  of  the  children  of  pagans.  The  funds  were 
contributed  for  the  spreading  of  knowledge  of  the  only 
true  God  and  Saviour  among  the  American  savages.'^  The 
institution  was  converted  into  an  ordinary  college  for  the 
education  of  the  youth  of  the  State  because  the  objects  had 
ceased  to  exist.  It  is  true  that  the  Court  was  not  asked 
to  do  this,  but  the  trustees  nevertheless  did  it  The  point 
decided  was  that  the  State  could  not  vary  the  charter 
authorizing  this  in  respect  of  the  mode  used  in  selecting 
the  administrators  of  the  charity,  though  it  was  used 
to  educate  their  own  youth.  No  one  had  ever  questioned 
the  right  to  divert  the  funds  from  their  original  destination 
to  another  and  analogous  purpose,  because  the  original 
purposes  were  no  longer  possible.'  Surely,  this  was  better 
than  embezzling  them,  which  was  the  alternative. 

The  only  possible  excuse  for  not  appointing  a  trustee 
for  a  purpose  or  object  is  the  absence  of  a  person  named 
having  a  locus  standi  to  ask  the  intervention  of  the  Court. 
What  can  be  said  in  defence  of  a  destruction  of  a  public 
benefaction  on  such  a  ground,  but  that  the  State  is  regard- 
less of  its  duty,  if  such  be  its  law  ? 

In  the  Tilden  case  there  were  such  trustees,  and  the 
machinery  was  perfected,  and  if  there  had  been  no  such 
persons  it  was  absolutely  immaterial.    All  is  lost — all  this 

>4Wh.,524.  »P.  535. 

*  See  Mr.  Webster's  recital  of  the  facto,  p.  553. 
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most  beneficent,  most  magnificent  dedication  of  property — 
this  splendid  monument  to  the  owner,  and  upon  reasons 
such  as  have  been  pointed  out !  It  cannot  be  denied,  that 
they  are  technical.  They  could  not  be  otherwise,  whether 
right  or  wrong,  but  they  are  so  technical  that  the  common 
mind  must  fail  to  grasp  them  ;  if  well  founded  they  are 
technical  in  the  worst  sense.  An  authority  to  ask  for  the 
machinery,  and  a  duty  to  ask  it.  This  divides  the  good 
from  the  bad.  Can  we,  governed  by  such  niceties,  afford 
to  sneer  at  the  schoolmen,  or  at  the  mediaeval  ecclesiastics 
who  laid  the  foundations  for  that  jurisprudence  which  has 
so  certainly  commended  itself  to  men  that  when  the  rules 
of  property  and  the  rules  of  evidence  recognized  in  equity 
differ  from  those  of  the  law,  the  former  must  always  pre- 
vail? This  is  the  English  notion  of  that  which  is  the  cre- 
ation of  their  lawyers  without  the  aid  of  one  iota  of  legis- 
lation. Did  any  system  of  law  ever  before  receive  such  a 
crown,  such  a  proof  of  admitted  superiority  from  those  who 
understood  the  subject? 

If,  then,  there  are  any  provincial  reasons  that  have 
even  unconsciously  compelled  a  departure  from  the  law 
that  our  English  forefathers  brought  with  them,  it  may  be 
accepted  as  certain  there  is  not  the  faintest  proof  of  any- 
thing in  the  law  for  the  past  three  centuries  that  can  be 
twisted  into  a  support  of  that  departure,  and  the  decis- 
ion in  the  State  of  New  York  must  be  reorganized  as  quite 
as  local  and  provincial  as  one  on  the  custom  of  Cornwall ; 
indeed  far  more  so,  ibr  that,  while  provincial  in  England, 
is  in  accord  with  the  mining  law  of  all  countries  and  all 
times. 

This  paper  may  most  aptly  be  concluded  by  a  quotation 
from  the  close  of  the  argument  so  frequently  referred  to 
already.  In  winding  up  his  argument  (which  Judge  Bald- 
win said  could  not  be  reported,  for  even  he,  familiar  with 
the  subject  as  he  was,  found  himself  left  behind  if  he  ven- 
tured to  make  a  note),  Mr.  Binney  said:  **Thus  stands 
the  law  of  Pennsylvania  on  the  subject  of  charitable  uses, 
and  so,  I  trust,  it  ever  will  stand.  While  we  do  not  ask  to 
impose  it  upon  other  States  against  their  will,  we  are  happy 
that  the  adjudications  of  this  Court,  over  and  over  again 
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pronounced,  bind  them  not  to  disturb  its  operation  upon 
ourselves. 

**In  two  of  the  States  of  this  Union,  the  decision  in 
the  Baptist  Association  v.  Hart's  Executors,  seems  to  have 
been  adopted,  and  indeed  to  have  been  carried  beyond  the 
precise  limits  of  that  judgment,  which  only  refused  to  estab- 
lish a  charitable  use  for  education,  bequeathed  to  an  unin- 
corporated association,  incapable  of  taking  at  law;  and  did 
not,  except  by  the  reasoning  of  the  Court,  touch  the  case  of 
a  bequest  of  the  same  nature  to  competent  trustees.  Such 
cases,  however,  have  since  fallen  before  the  judgments  of 
Courts  of  Chancery,  both  in  Maryland  and  Virginia.  The 
Maryland  doctrine  is  to  be  found  in  Trippe  v,  Frazier,^and 
Dashiel  v.  the  Attorney-General.'  The  case  of  Gallego's 
Executors  v,  Attorney-General,'  in  the  Court  of  Appeals  of 
Virginia,  adopted  the  same  doctrine,  and  rejects  charitable 
uses,  whether  there  be  competent  trustees  or  not,  if  the* 
objects  of  the  charity  are  uncertain,  in  that  sense  which 
calls  for  selection  at  the  discretion  of  anybody.  But  I 
think  I  cannot  be  mistaken  in  saying  as  to  all  these  cases, 
that  the  learned  judges  adopted  as  the  basis  of  their  judg- 
ments the  error  in  point  of  fact,  which  led  to  the  judgment 
in  the  Baptist  Association  v,  Hart^s  Executors — namely, 
that  the  law  of  charities  originated  in  the  43d  Eliz.,  and 
that,  independent  of  that,  statute,  a  Court  of  Chancery  can- 
not by  its  ordinary  jurisdiction  sustain  a  charitable  use, 
which,  if  not  a  charity,  would  on  general  principles  be  void.* 
What  influence  the  fact  of  the  original  jurisdiction  of 
Chancery,  as  it  now  appears,  would  have  had  upon  the 
respective  courts,  if  it  had  been  shown  to  them,  it  is  of 
little  use  to  conjecture. 

*'Inthe  other  States  the  result  has  been  uniformly 
otherwise.  I  regard  it  as  impossible  to  select  from  any 
judicial  reports  a  body  of  more  thoroughly  able  and  learned 
arguments  by  both  counsel  and  judges,  than  are  to  be  found 
on  this  question  in  the  various  reports  of  cases  to  which 

^4  Harris  &  J.,  446. 

^5  Harris  &J.,  392  ;  Same  v.  Same,  C.  Harris  &  J.,  i. 

»  3  Leigh,  450. 

*  Vid.  5  Harris  &  J.,  398 ;  6  Harris  &  J.,  7 ;  3  I^igli,  468. 
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the  Baptist  Association  v.  Hart's  Executors  has  given  occa- 
sicfti.'  ...  In  eight  States,  therefore,  the  law  of  char- 
itable uses  is  held,  as  it  is  held  in  Pennsylvania,  and  I  can- 
not but  regard  it  as  a  public  misfortune  to  those  States 
where  it  is  held  otherwise."  * 


SUPREME  COURT  OF  ILLINOIS. 


Lake  Shore  &  M.  S.  Ry.  Co.  v.  Bodemer.* 


Syllabus. 

The  engineer  of  a  railroad  company,  while  driving  his  locomotive 
through  a  crowded  portion  of  a  large  city  at  a  rate  of  speed  greatly  in 
excess  of  that  allowed  by  ordinance  of  the  city,  struck  and  killed  a  young 
boy,  who  was  a  trespasser.  The  tracks  of  the  company  at  the  place  where 
the  accident  occurred,  were  laid  on  ground  belonging  to  the  company, 
but  they  were  not  fenced  in,  and  on  each  side  of  them  was  a  public  way. 
The  engineer  could  have  seen  the  boy  when  one  hundred  and  twenty-five 
feet  away  from  him,  but  no  bell  was  nmg,  and,  according  to  the  weight  of 
the  testimony,  no  whistle  was  blown  until  the  locomotive  was  but  a  few 
feet  from  the  boy.  Held :  That  it  was  for  the  jury  to  say  whether  under 
the  circumstances  the  engineer  was  guilty  of  such  wanton  and  wilful  neg- 
ligence as  would  allow  plaintiff,  the  administrator  of  the  boy,  to  recover 
damagts  in  spite  of  the  contributory  negligence  of  the  boy. 

Statement  of  the  Case. 
Appeal  from  the  Appellate  Court  of  the  First  District. 
This  was  an  action  on  the  case  brought  by  Philip 

1  Mr.  Binney  here  says:  "In  Massachusetts  there  are,  beside  the  prior 
cases  of  Bartlett  v.  Kling's  Executors,  15  Mass.,  537,  and  Trustees  of 
Phillips*  Academy  v.  King's  Executors,  15  Mass.,  537,  the  case  of  Goring 
V.  Emery,  16  Pick.,  107;  Burbank  v,  Whitney,  24  Pick.,  146,  and  Bartlett 
V,  Nye,  4  Metcalfe,  378.  In  Maine,  Shapley  v,  Nissbury,  i  Greenl.,  271. 
In  Vermont,  Burr's  Executors  v.  Smith,  7  Verm.  Rep.,  241.  In  New  York, 
Coggeshall  v.  Nelton,  7  John  Ch.  Rep.,  292 ;  McCartie  v.  Orphans'  Asy. 
lum,  9  Cowen,  437 ;  Baptist  Church  of  Hartford  v,  Witherill,  3  Paige, 
300;  King  V.  Woodhull,  3  Edw.,  79;  Potter  z/.  Chapin,  6  Paige,  640; 
Reformed  Dutch  Church  v.  Mott,  i  Paige,  77  ;  Pearsall  v.  Poast,  20  Wen. 
dell,  119,  and  Wright  v.  Trustees  Methodist  Episcopal  Church,  i  Hofif, 
302.  In  New  Jersey,  Ackerman's  Executors  v.  Lregatees  cited  in  the  report 
of  Shopwell  V.  Hendrickson,  Vol.  Ill,  9,  which  is  itself  a  full  authority  for 
the  same  doctrine.  In  North  Carolina,  GrifBn  v.  Graham,  i  Hawks,  96. 
In  Ohio,  Mclntyre  Poor  School  v,  Zanesville  Canal  Co.,  9  Ohio,  203." 

•^Argument  of  H.  Binney,  Girard's  Will  Case,  p.  185. 

'29  Northeastern  Reporter,  692,  decided    an.  18,  1892. 
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Bodemer,  as  administrator  of  the  estate  of  his  son,  Philip 
Bodemer,  Jr.,  to  recover  damages  for  the  death  of  the  latter. 
The  facts  of  the  case  were  as  follows :  At  the  place  where 
the  accident  happened  the  tracks  of  the  appellant  ran  north 
and  south  at  right  angles  to  Twenty- fifth  and  Twenty-sixth 
Streets,  along  Clark  Street,  in  the  city  of  Chicago,  on  ground 
owned  by  the  defendant.  On  each  side  of  the  tracks  was 
a  public  way  ten  feet  wide,  and  the  tracks  were  not  fenced 
in.  The  tracks  were  crossed  by  Twenty-fifth  and  Twenty- 
sixth  Streets,  on  which  there  was  much  travel  at  the  locality 
in  question.  The  deceased,  a  boy  about  nine  years  old, 
and  his  brother,  about  twelve  years  old,  came  to  Twenty-filth 
Street  from  the  east  at  the  time  of  the  accident,  which  cost 
decedent  his  life,  to  cross  the  tracks  there .  A  long  and  noisy 
freight  train  was  going  southward  on  one  of  the  eastern 
tracks,  and  the  boys  walked  southward  along  the  alley  east 
of  the  track  till  the  last  car  of  the  freight  train  had  passed. 
The  elder  brother  then  crossed  the  tracks  in  safety,  going 
to  the  west,  but  his  younger  brother,  while  attempting  to 
follow,  was  struck  and  killed  by  the  engine  of  a  passenger 
train  going  at  a  high  rate  of  speed  to  the  north  on  one  of 
the  tracks  west  of  the  one  on  which  the  freight  train  had 
just  passed. 

The  only  count  in  the  declaration  that  was  left  to  the 
jury  alleged  that  the  defendant  was  driving  its  locomotive 
toward  a  certain  point  on  its  railroad  near  the  crossing  of 
Twenty- fifth  Street ;  and  while  the  deceased,  who  was  a 
minor  under  the  age  of  ten  years,  was 

**  then  and  there,  at  said  aforementioned  point  upon  said  railroad,  attempt- 
ing to  cross  said  railroad,"  the  engineer,  although  he  knew  that  persons 
were  in  the  habit  of  passing  across  and  along  the  track  at  and  near  said 
place,  between  Twenty-fifth  and  Twenty-sixth  Streets,  "  and  although, 
while  at  a  great  distance  from  said  certain  point  aforesaid,  upon  the  raikoad 
of  the  defendant,  he  saw  divers  persons  near  to  that  track  of  defendant's 
railroad  upon  which  he  was  at  that  time  driving  his  engine,  and  although 
he  saw  said  Philip  Bodemer,  Jr.,  upon  and  between  said  tracks,  upon 
which  he  was  at  that  time  driving  said  engine,  said  Philip  Bodemer,  Jr., 
being  at  that  time  at  a  great  distance  from  said  engine,  yet  the  said  serv- 
ant of  the  defendant  wantonly,  recklessly,  and  with  gross  negligence 
drove  seid  engine  and  train  at  a  very  great  rate  of  speed  along  and  upon 
aid  railroad  of  the  defendant,  and  toward  said  Philip  Bodemer,  Jr.,  and 
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toward  and  across  said  certain  place,  and  did  not  make  reasonable  or 
efficient  effort  to  avoid  causing  his  said  engine  to  strike  the  said  Philip 
Bodemer,  Jr.,  nor  did  he  give  adequate,  sufficient,  or  timely  warning  to 
the  said  Philip  Bodemer,  Jr.,  in  order  that  he  might  avoid  being  injured 
by  the  approach  of  said  engine,  and  by  and  through  the  gross  and*  wanton 
negligence  and  improper  conduct  of  the  defendant,  the  locomotive  struck 
the  deceased  and  killed  him." 

The  evidence  showed  that  the  engine  of  the  defendant 
was  being  driven  much  faster  than  was  allowed  by  an  ordi- 
nance of  the  city  of  Chicago,  and  that  the  engineer  could 
have  seen  the  boy  when  one  hundred  and  twenty-five  feet 
away  from  him.  No  bell  was  rung,  and  according  to  the 
weight  of  the  testimony  no  whistle  was  blown  till  the 
engine  was  within  a  few  feet  of  the  boy.  It  was  admitted 
that  decedent  was  a  trespasser  on  the  tracks  of  the  defen- 
dant when  he  was  killed.  The  other  facts  in  the  case  are 
set  forth  sufficiently  in  the  opinion  of  the  Court 

The  Court*  below  left  it  to  the  jury  to  say  whether 
injury  was  inflicted  wantonly  or  wilfully,  or  with  such  gross 
negligence  as  showed  wilfulness.  The  jury  found  for  the 
plaintiflF,  and  the  defendant  then  took  the  present  appeal, 
assigning  as  error  the  refusal  of  the  Court  to  instruct  the 
jury  to  find  for  the  defendant. 

Opinion  of  the  Court. 

Magruder,  C.  J.  :  It  is  assigned  as  error  that  the  trial 
court  refused,  at  the  conclusion  of  the  testimony  on  both 
sides,  to  instruct  the  jury,  as  then  requested  by  the  de- 
fendant, to  find  for  the  defendant.  The  position  of  the 
appellant  is  that  the  deceased  was  a  trespasser  upon  its  right 
of  way,  attempting  to  cross  the  tracks  where  there  was  no 
public  crossing.  It  has  been  held  that,  where  a  trespasser 
upon  the  tracks  of  a  railroad  company  is  injured,  the  com- 
pany is  not  liable  unless  the  injury  was  wantonly  or  wilfully 
inflicted,  or  was  the  result  of  such -gross  negligence  as 
evidences  wilfulness.  By  withdrawing  the  first,  second, 
third  and  fourth  counts  from  the  consideration  of  the  jury, 
and  submitting  the  case  upon  the  fifth  coimt,  the  Court  as- 
sumed that  the  deceased  was  a  trespasser  at  the  time  of  his 
«7 
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death,  required  the  jury  to  find  that  the  injury  was  inflicted 
wantonly  and  wilfully,  or  with  such  gross  negligence  as 
showed  wilfulness. 

The  evidence  of  the  plaintiff  tended  to  show  that  there 
were  public  street- crossings  over  appellant's  tracks  at 
Twenty-sixth,  Twenty-fifth  and  Twenty-fourth  Streets ; 
that  the  passenger  train,  which  struck  the.  deceased, 
was  travelling  at  the  rate  of  from  thirty  to  thirty-five 
or  forty  miles  an  hour ;  that  there  were  no  gates 
where  Twenty-sixth  Street  crosses  the  tracks ;  that 
the  tracks  were  laid  upon  -what  was  called  **  Clark 
Street,"  running  directly  south  fcom  Twenty-second 
Street ;  that  there  were  two  roadways  along  the  east  and 
west  sides  of  the  tracks ;  that  there  were  no  fences  between 
these  roadways  and  the  tracks ;  that  the  public  drove  along 
these  roadways,  running  north  and  south,  with  wagons,  and 
people  passed  up  and  down  upon  them  ;  that  wagons  drive 
up  to  the  tracks  upon  these  roadways,  between  Twenty- 
sixth  and  Twenty-fifth  Streets,  and  unload  the  cars  standing 
there  on  the  tracks ;  that  **  the  wagons  do  not  drive  in  there 
between  the  tracks  except  when  they  are  unloaded  ; "  that 
there  are  houses  on  the  east  side  of  the  tracks  ;  that  upon 
the  west  side  of  the  tracks,  fronting  upon  the  strip  of  ground 
called  ** Clark  Street,"  and  consisting  of  the  two  roadways 
and  the  tracks  between  them,  are  a  saloon,  a  rag-shop,  car- 
pet-shop, stone-yard,  packing-house  and  ice-house,  all 
located  between  Twenty-sixth  and  Twenty -fifth  Streets; 
that  many  people  pass  there,  going  across  the  tracks  to  the 
rag-shop  and  packing-house  every  day,  and  no  bell  was 
rung  on  the  engine  of  the  passenger  train  which  killed  the 
deceased  ;  that  a  whistle  was  blown  twice,  giving  two  short, 
sharp  sounds,  when  the  engine  of  the  passenger  train  was 
about  five  or  ten  feet  from  the  deceased,  or,  as  some  of  the 
witnesses  express  it,  that  the  deceased  was  struck  at  the 
same  time  when  the  whistle  was  blown  ;  that  the  deceased 
when  struck  was  thrown  into  the  air  several  feet  5  that  the 
engine  which  struck  him  did  not  stop  until  it  reached 
Twenty-fourth  Street,  about  two  blocks  north  of  the  place 
of  the  accident ;  that  three  boys  who  were  on  an  empty 
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freight  car  standing  on  a  track  about  a  car  length  south  of 
Twenty.fifth  Street  witnessed  the  killing  of  the  deceased, 
and  one  of  them  saw  him  on  the  tracks  before  he  was 
struck. 

We  are  unable  to  say  that  there  was  not  evidence 
enough  to  justify  the  Court  in  leaving  it  to  the  jury  to  say 
whether  or  not  the  boy  was  killed  by  the  wanton  and  wil- 
ful negligence  of  the  company.  The  company  introduced 
no  evidence  whatever  to  contradict  the  testimony  of  the 
plaintiflf,  except  for  the  purpose  of  showing  that  the  strip 
of  land  occupied  by  the  tracks  between  Twenty-fifth  and 
Twenty -sixth  Streets  was  its  private  right  of  way,  and  not 
a  public  street.  In  answer  to  written  questions  calling  for 
special  findings,  submitted  at  defendant's  request,  the  jury 
found  that  the  tracks  were  straight  for  a  considerable  dis- 
tance toward  the  south  from  the  place  of  the  accident ;  that 
a  locomotive  approaching  that  place  from  the  south  could 
be  seen  a  distance  of  i,ooo  feet ;  that  the  deceased  did  not 
step  from  behind  the  freight  train  immediately  in  front  of 
the  engine  of  the  passenger  train,  but  that  he  was  about 
125  feet  from  the  engine  when  he  stepped  upon  the  track. 
The  jury  answered,  **We  cannot  say,"  to  the  question, 
*'  Did  the  engineer  have  time  to  stop  the  train,  after  seeing 
deceased,  and  before  striking  him?**  It  was  the  duty  of 
the  engineer  to  exercise  ordinary  care  to  avoid  striking, 
the  deceased,  even  if  he  was  a  trespasser.  If  it  was  impos- 
sible to  stop  the  train  in  time,  it  may  yet  have  been  pos- 
sible to  have  warned  the  plaintiflf  of  his  danger  in  time  to 
enable  him  to  get  out  of  the  way.  The  engineer  **must 
us^  all  the  usual  signals  to  warn  the  trespasser  of  danger."  * 
If  the  boy  was  125  feet  from  the  engine  when  he  stepped 
upoa  the  track,  did  the  engineer  see  him  ?  It  was  for  the 
jury  to  answer  this  question.  The  company  did  not  pro- 
duce the  engineer  to  say  that  he  did  not  see  the  deceased, 
nor  did  it  introduce  any  evidence  upon  that  subject.  It  is 
not  necessary  to  show  by  aflSrmative  testimony  that  the 
engineer's  look  was  directed  toward  the  boy.  It  is  suflS- 
cient,  if  it  appear  from  all  the  circumstances  that  he  might 

1  2  Shear.  &  R.  Ncg.,  4th  cd.,  483. 
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:n  him  by  the  exercise  of  reasonable  diligence  and 
'  pnidence.  Why  did  he  not  see  him  ?  The  track 
ight  and  clear  and  unobstructed  for  a  long  distance, 
aw  him.  The  boys  on  the  freight  car  were  distant 
m  125  feet,  and  one  of  them  saw  the  deceased  stand- 
.  on  the  track,  right  between  the  rails,  not  quite 
liddle.*'  If  the  engineer  saw  the  boy  when  he  was 
ance  of  125  feet,  did  he  give  him  the  signal  of  dan- 
oon  as  he  ought  to  have  given  it  ?  One  witness 
\  on  Twenty-sixth  Street,  and  waiting  for  the  freight 
pass,  swears  that  he  heard  the  whistle  blow  at  the 
.  His  testimony  tends  to  show,  however,  that  the 
lad  passed  Twenty-sixth  Street  before  the  whistle 
id  how  far  it  had  passed  does  not  appear.  But 
itnesses  swear  that  when  the  whistle  sounded  the 
vas  near  enough  to  strike  the  boy,  or  only  five  or 
from  him.  It  was  for  the  jury  to  weigh  this  evi- 
nd  consider  its  bearing.  If  they  believed  from  the 
\  that  the  engineer  saw  the  boy,  and  thereafter 
intil  the  sound  of  the  whistle  could  do  no  good, 
^  whistling  as  soon  as  the  deceased  came  upon  the 
le  could  have  warned  him  in  time  to  enable  him 
*,  they  were  justified  in  finding  for  the  plaintiff. 
\  jury  were  authorized  to  look  at  the  conduct  oif  the 
•  in  the  light  of  all  the  facts  in  the  case.  It  has 
1':  '*  What  degree  of  negligence  the  law  considers 
nt  to  a  wilful  or  wanton  act  is  as  hard  to  define  as 
ce  itself,  and  in  the  nature  of  things  is  so  depend- 
a  the  particular  circumstances  of  each  case  as  not 
jceptible  of  general  statement."  *  In  Railroad  Co. 
ey,*  we  said  that  when  a  trespasser  is  injured,  the 
company  is  liable  for  **such  gross  negligence  as 
s  wilfulness."  We  said  the  same  thing  in  Blan- 
Railroad  Co.'  What  is  meant  by  '*such  gross 
ce  as  evidences  wilfulness?"  It  is  ''such  a  gross 
care  and  regard  for  the  rights  of  others  as  to  justify 
lumption  of  wilfulness  or  wantonness."*      It  is 

jrap.  Neg.,  p.  1 264,  par.  53.  «7i  111.,  500. 

II.,  416.  *2  Thomp.  Neg.,  p.  1264,  par.  52. 


Digitized  by 


Google 


OPINION  OF  THE  COURT.  .  26 1 

such  gross  negligence  as  to  imply  a  disregard  of  conse- 
quences, or  a  willingness  to  inflict  injury/  Jn  Harlan  v. 
Railroad  Co.  ,*  it  was  said :  **  When  it  is  said  in  cases  wliere 
plaintiff  has  been  guilty  of  contributory  negligence,  that 
the  company  is  liable  if  by  the  exercise  of  ordinary  care  it 
could  have  prevented  the  accident,  it  is  to  be  understood 
that  it  will  be  so  liable  if  by  the  exercise  of  reasonable  care, 
after  a  discovery  by  defendant  of  the  danger  in  which  the 
injured  party  stood,  the  accident  could  have  been  prevented, 
or  if  the  company  fail  to  discover  the  danger  through  the 
recklessness  or  carelessness  of  its  employees,  when  the 
exercise  of  ordinary  care  would  have  discovered  the  danger 
and  averted  the  calamity."  Contributory  negligence,  such 
as  that  of  a  trespasser  upon  a  railroad  track,  cannot  be  re- 
lied on  '*in  any  case  where  the  action  of  the  defendant  is 
wanton,  wilful  or  reckless  in  the  premises,  and  injury  en- 
sues as  the  result"  *  **  Under  the  rule  conceding  the  right 
of  a  free  track  to  a  railway  company,  in  the  event  of  an  in- 
jury to  a  trespasser  upon  its  line,  it  can  be  held  liable  only 
for  an  act  which  is  wanton,  or  for  gross  negligence  in  the 
management  of  its  line,  which  is  equivalent  to  intentional 
mischief.  * '  *  Although  the  plaintiff  is  guilty  of  negligence, 
he  can  recover  if  the  defendant  could  have  avoided  com- 
mitting the  injury  by  the  exercise  of  ordinary  care."* 

Let  these  principles  be  applied  to  the  facts  of  the  case 
at  bar.  The  train  which  committed  the  injury  was  travel- 
ling at  the  usual  speed  of  thirty-five  to  forty  miles  an  hour 
in  the  crowded  city  of  Chicago;  over  street-crossings;  upon 
unguarded  tracks,  so  connected  with  a  public  street  and  so 
apparently  the  continuation  of  a  public  street  as  to  be  re- 
garded by  ordinary  citizens  as  located  in  a  public  street ; 
along  a  portion  of  such  tracks  where  persons  were  known 
to  be  passing  and  crossing  every  day;  in  conceded  violation 
of  a  city  ordinance  as  to  speed,  and  without  warning  of  the 
approach  of  the  train  by  the  ringing  of  a  bell.    This  con- 

*Dccr.  Ncg.,  par.  29.  ^65  Mo.,  22. 

'Baumeister  v.  Railroad  Co.  (Mich.),  30  N.  W.  Rep.,  337  ;    Banking 
Co.  V,  Denison,  84  Ga.,  774. 

♦1  Tbomp.  Ncg.,  449.  *Deer.  Neg.,  par.  30. 


Digitized  by 


Google 


262      LAKE  SHORE,  ETC.,  RY.  V.    BODEMER. 

duct  tended  to  show  such  a  gross  want  of  care  and  regard 
for  the  rights  of  others  as  to  justify  the  presumption  of 
wilfulness.  It  also  tended  to  show  that  if  there  was 
failure  to  discover  the  danger  of  the  deceased,  such  failure 
was  owing  to  the  recklessness  of  the  company's  servants  in 
the  management  of  its  train.  We  are  of  the  opinion  that 
the  Court  committed  no  error  in  refusing  to  instruct  the 
jury  to  find  for  the  defendant.' 

Appellant  assigns  as  error  the  admission  of  testimony 
that  persons  were  in  the  habit  of  passing  across  the  tracks 
at  the  place  where  the  accident  occurred.  In  cases  where 
persons  have  travelled  along  a  railroad  right  of  way  as  a 
mere  footpath,  using  it  for  their  own  convenience,  and 
where  there  was  no  evidence  of  any  assent  of  the  railroad 
company  thereto  except  its  non-interference  with  the  prac- 
tice, it  has  been  held  that  such  persons  are  to  be  regarded 
as  wrongdoers  and  trespassers,  and  that  a  mere  naked 
license  or  permission  to  enter  or  pass  over  an  estate  will  not 
create  a  duty  or  impose  an  obligation  on  the  part  of  the 
owner  to  provide  against  the  danger  of  accident.*  But  in 
each  of  such  cases  it  was  conceded  that  the  place  where  the 
injury  occurred  was  upon  the  right  of  way  of  the  railroad 
company,  and  that  the  party  making  use  of  such  right  of 
way  knew  it  to  be  the  exclusive  property  of  the  railroad 
company  for  the  purpose  of  running  its  trains.  But  in  the 
case  at  bar  the  testimony  of  th^  plaintiflF  tended  to  show 
that  the  tracks  at  the  point  where  the  deceased  was.  killed 
were  laid  in  Clark  Street,  a  public  street  of  the  city  of 
Chicago.  There  were  travelled  roadways  constantly  in  use 
on  both  sides  of  the  tracks,  and  several  witnesses  testified 
that  the  strip  of  land  which  embraced  the  tracks  in  the 
middle  and  the  roadways  on  the  sides  was  called  Clark 
Street,  and  regarded  as  a  public  street. 

When  the  evidence  on  the  part  of  the  plaintiflF  had 
closed,  the  defendant  introduced  proofs  tenditig  to  show 

1  Railroad  Co.  v.  Gregory,  58  lU.,  226 ;   Railroad  Co.  v,  Galbreath,  63 

111.,  436. 

2  Railroad  Co.  v,  Godfrey,  71  111.,  500;  Railroad  Co.  v.  Blanchard,  126 
111.,  416;  Railroad  Co.  r.  Hetherington,  83  111.,  510. 
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that  the  strip  in  question  was  120  feet  wide;  that  100  feet  in 
the  middle  of  the  strip  where  the  tracks  were  laid,  was 
railroad  right  of  way,  but  that  ten  feet  on  each  side  of  said 
100  feet  belonged  to  the  public,  and  were  used  by  the  pub- 
lic. The  strip  in  question  was  used  partly  by  the  public 
and  partly  by  the  railroad  company.  The  proofs  also  tended 
to  show  that  for  years  the  railroad  tracks  had  been  laid  in 
Clark  Street  as  far  south  as  Twenty-second  Street,  though 
they  had  subsequently  been  moved  somewhat  to  the  west- 
ward. The  course  of  the  tracks  southward  was  such  as  to 
appear  to  be  a  mere  extension  of  Clark  Street.  There  was 
no  fence  or  other  mark  of  separation  to  designate  what  por- 
tion of  the  strip  120  feet  wide  belonged  to  the  public,  and 
what  portion  belonged  to  the  railroad.  There  was  proof 
tending  to  show  that  before  any  tracks  were  laid  at  all  there 
had  been  a  footpath  in  use  from  Twenty-second  Street  as 
far  south  as  Twenty-fifth  Street  As  has  already  been 
stated,  it  also  appeared  that  persons  were  allowed  to  come 
up  to  the  cars  standing  upon  these  tracks  for  the  purpose 
of  loading  and  unloading  their  wagons;  and  one  witness 
stated  that  wagons  drove  upon  or  between  the  tracks  for 
such  purpose.  The  books  draw  a  distinction  between  cases 
where  there  is  a  mere  naked  license  or  permission  to  enter 
upon  or  pass  over  an  estate,  and  cases  where  the  owner  or 
occupant  holds  out  any  enticement,  allurement,  or  induce- 
ment to  persons  to  enter  upon  or  pass  over  his  property.* 
**A  mere  passive  acquiescence  by  an  owner  or  occupier  in  a 
certain  use  of  his  lands  by  others  involves  no  liability;  but 
if  he,  directly  or  by  implication,  induces  persons  to  enter 
on  and  pass  over  his  premises,  he  thereby  assumes  an  obliga- 
^  tion  that  they  are  in  a  safe  condition,  suitable  for  such  use; 
and  for  a  breach  of  this  obligation  he  is  liable  to  damages 
to  a  person  injured  thereby."  Though  it  is  unnecessary  to 
go  so  far  as  to  hold  in  this  case  that  the  facts  hereinbefore 
recited  amounted  to  an  implied  inducement  on  the  part  of 
the  railroad  company  to  the  public  to  pass  over  its  tracks,  it 
is  nevertheless  quite  manifest  that  the  surroundings  were 
such  as  to  give  to  the  tracks  the  appearance  of  being  lo- 

' Sweeny  v.  Railroad  Co.,  10  Allen,  368. 


Digitized  by 


Google 


■^i?^v. 


264         •      LAKE  SHORE,    ETC.,    RY.    V.   BODEMER. 

cated  in  a  public  street,  and  all  the  circumstances  of  the 
situation  were  such  as  to  lead  those  who  had  occasion  to 
frequent  that  neighborhood  to  believe  that  the  tracks  were 
in  a  public  street;  hence,  we  are  inclined  to  the  opinion  that 
the  Court  did  not  err  in  admitting  proof  of  the  passing  of 
persons  across  the  tracks,  for  the  reason  that  such  proof 
was  admitted  before  the  defendant  proved  that  the  tracks 
were  on  its  right  of  way,  and  while  as  yet  the  evidence  of 
the  plaintiff  tended  to  show,  in  the  absence  of  contradictory 
proof,  that  the  tracks  were  in  a  public  street,  or  what  was 
called  ox  regarded  as  a  public  street.  If  the  tracks  were  in 
a  public  street,  the  company  was  unquestionaKly  under 
obligations  to  **  provide  against  the  danger  of  accident"  to 
those  rightfully  thereon.  After  the  defendant  introduced 
its  proof,  it  did  not  move  to  exclude  the  particular  testi- 
mony of  the  plaintiff  as  to  the  passing  of  persons  over  the 
tracks.  Whether,  therefore,  after  the  ownership  of  the 
company  had  been  shown,  persons  who  had  been  proved  to 
be  in  the  habit  of  crossing  the  tracks  under  the  belief  that 
they  were  crossing  a  public  street,  were  or  were  not  such 
wrongdoers  as  to  relieve  the  company  from  liability  for 
injury  to  them,  is  a  question  which  need  not  be  further 
considered. 

The  appellant  further  objects  that .  the  Court  should 
have  excluded  the  ordinances  as  to  speed  and  the  ringing 
of  a  bell,  as  these  ordinances  were  not  described  in  the  fifth 
count  of  the  declaration.  ^  The  ordinance  as  to  speed  was 
described  in  the  third  count,  and  the  ordinance  as  to  the 
ringing  of  the  bell  was  described  in  the  fourth  count,  and 
they  were  properly  admitted  under  these  counts  at  the  time 
when  they  were  admitted.  After  defendant  introduced  its 
proof,  it  made  no  formal  motion  to  exclude  the  ordinances, 
though  it  objected  to  the  reading  of  them  to  the  jury  in 
the  argument  of  plaintiff's  counsel,  and  asked  the  Court  to 
instruct  the  jury  to  disregard  them  as  evidence.  We  do 
not  think  that  the  action  of  the  Court  in  this  particular, 
even  if  it  be  regarded  as  technically  erroneous,  could  have 
done  the  defendant  any  harm,  for  the  reason  that  counsel 

1  Railroad  Co.  v.  Godfrey,  supra. 
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for  the  defendant  admitted  in  his  opening  statement  to  the 
jury  that  the  city  ordinance^  prohibited  the  running  of 
trains  in  the  city  at  greater  rate  of  speed  than  ten  miles  an 
hour,  and  also  admitted  that  the  train  that  killed  the 
deceased  was  travelling  at  a  greater  rate  of  speed  than  ten 
miles  an  hour,  and  for  the  reason  that  the  Ordinance  as  to 
the  ringing  of  the  bell  was  not  read  at  all  in  the  hearing  of 
the  jury,  and  counsel  for  defendant  allowed  the  testimony 
that  no  bell  was  rung  to-  be  admitted  without  objection. 
Furthermore,  the  action  of  the  Court  in  withdrawing  from 
the  cpnsideration  of  the  jury  all  the  counts  except  the  fifth 
was  exceedingly  favorable  to  the  defendant  We  do  not 
think  that  the  jury  ought  to  have  been  told  that  there 
could  be  no  recovery  under  the  third  count  which  described 
the  ordinance  as  to  speed.  Even  if  it  be  admitted  that  the 
deceased  was  a  trespasser,  the  third  count  was  suflBcient  to 
authorize  the  proof  under  it  of  such  gross  negligence  as 
evidences  wilfulness.  The  word  '* reckless'*  implies 
heedlessness  and  indiflFerence.  If  an  engineer,  knowing 
that  persons  are  accustomed  to  cross  a  track  between  the 
streets  of  a  large  and  crowded  city,  drives  his  engine  for- 
ward *' recklessly,"  that  is  to  say,  with  indiflFerence  as  to 
whether  such  persons  are  injured  or  not,  and  at  the  rate  of 
speed  **  greatly"  in  excess  of  that  limited  by  a  city  ordi- 
nance, an  injury  thereby  inflicted  upon  one  of  such  per- 
sons, even  though  he  be  a  trespasser,  will  be  regarded  as 
the  result  of  '*  such  a  gross  want  of  care  and  regard  for  the 
rights  of  others  as  to  justify  the  presumption  of  wilfulness 
and  wantonness." 

The  views  already  expressed  dispose  of  appellant's 
objections  to  the  refusal  of  instructions  numbered  3,  4,  5 
and  8,  asked  by  the  defendant.  Refused  instruction  num- 
ber 7  was  not  based  upon  the  evidence.  It  submitted  to 
the  jury  the  question  whether  or  not  the  deceased  was 
using  the  tracks  as  a  playground.  We  find  no  evidence 
in  the  record  tending  in  the  slightest  degree  to  show  that 
the  tracks  were  used  for  any  such  purpose.  Refused 
instructions  numbered  9,  10,  11,  12,  15  and  17  merely 
related  to  the  degree  of  care  which  the  deceased  was  re- 
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quired  to  exercise ;  but  as  the  case  was  submitted  to  the 
jury  upon  a  declaration  which  charged  wanton  and  wilful 
iiegligence,  it  made  no  difference  to  what  extent  the  de- 
ceased was  guilty  of  a^want  of  care.  Contributory  negli- 
gence on  the  part  of  the  plaintiff  is  no  excuse  for  wanton 
and  wilful  negligence  on  the  part  of  the  defendant.  Re- 
fused instructions  numbered  24  and  25  assumed  the  existence 
of  facts  about  which  there  was  a  controversy,  and  each 
singled  out  and  gave  undue  profninence  to  a  single  circum- 
stance, as  characterizing  the  defendant's  conduct,  instead 
of  leaving  it  to  the  jury  to  pass  upon  such  conduct,  upon  a 
view  of  all  the  facts  and  circumstances  in  the  case.  The 
judgment  of  the  appellate  court  is  affirmed. 

Craig  and  Bailey,  J.  J.,  dissent 


Contributory  Negligence. 


**  Where  the  conduct  of  the  de- 
fendant is  wanton  or  wilful,  or 
where  it  indicates  that  degree  of 
indifference  to  the  rights  of  others 
which  mayjustly  be  characterized  as 
recklessness,  the  doctrine  of  contrib- 
utory negligence  has  no  place  what- 
ever, and  the  defendant  is  respon- 
sible for  the  injury  he  inflicts, 
irrespective  of  the  fault  which 
placed  the  plaintiff  in  the  way  of 
injury:  *'  Cooley,  I^aw  of  Torts,  674. 

This  wanton  or  wilful  negligence 
or  recklessness  is  not  easy  to  define, 
nor  is  it  easy  in  many  cases  to  say 
\^hether  or  not  the  negligence  of 
the  particular  case  is  such.  The 
injury  must  be  deliberate  or  vdl- 
ful,  or  the  action  which  caused  it 
must  be  so  reckless  that  the  law 
regards  the  injury  resulting  from 
it  as  vdlful  or  deliberate.  If  the 
plaintiff  is  placed  in  a  dangerous 
position  owing  to  his  own  negli- 
gence and  the  negligence  of  the 
defendant,  and  the  defendant  then 
becomes  aware  of  the  dangerons 


position  of  the  plaintiff  and  fails 
to  make  every  effort  to  avoid  the 
injury,  the  defendant's  negligence 
is  here  wilful.  No  amount  of  neg- 
ligence on  the  part  of  the  plaintiff 
ynll  justify  the  subsequent  wilful 
negligence  on  the  part  of  the  de- 
fendant in  such  a  case. 

At  one  extreme  it  is  very  simple. 
If  a  man  persists  in  walking  along 
a  street  that  is  closed  to  the  public 
on  account  of  a  building  operation, 
say,  and  a  workman  engaged  at  the 
top  of  the  building  sees  the  man 
on  the  street  below,  and,  in  spite 
of  that  fact,  drops  a  hodful  of 
broken  bricks  into  the  street,  tak- 
ing the  chance  that  the  man  will  not 
be  hit,  and  the  man  is  hit  by  a  piece, 
here  the  injured  party  will  have  his 
action.  True,  he  was  guilty  of  con- 
tributory negligence  in  going  on 
the  closed  part  of  the  street,  but  that 
is  no  excuse  for  the  action  of  the 
workman  in  deliberately  throwing 
the  bricks  down  on  top  of  him,  anfl 
trusting  that  no  one  of  them  will 
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strike  him.  In  a  case  such  as  this 
there  is  no  diflficulty,  for  the  injury 
is  wilful,  or  the  result  of  an  action 
so  reckless  that  the  injury  is  treated 
as  if  it  were  wilful. 

But  there  are  many  cases  in  which 
the  workman  threw  down  the  bricks 
without  first  looking,  though,  per- 
haps, he  knew  the  street  was  used 
by  a  great  many  people  although  it 
was  closed.  Here  there  would  not 
be  such  a  total  disregard  of  the 
rights  of  others,  and  the  injury  is 
not  so  close  to  being  wilful  as  in  the 
former  case.  The  difficulty  in  these 
cases  lies  in  determining  just  what 
negligence  is  such  that  the  injury 
resulting  from  it  will  be  regarded 
as  wilful,  and  in  determining  what 
cases  should  be  left  to  the  jury  to 
decide  this  fact.  The  case  reported 
above  seems  to  be  very  close  to  the 
border  line.  A  review  of  the  cases 
shows  that  the  courts  of  the  differ- 
ent States  do  not  agree  in  the 
matter,  and  that  the  Central  and 
Western  States  are,  perhaps,  more 
favorable  to  the  plaintiff  than  the 
Eastern  ones.  The  question  comes 
up  more  often,  probably,  in  the 
case  of  trespassers  injured  on  a  rail- 
road track  than  in  any  other  form. 
In  such  cases  the  first  principle  to 
be  remembered  is  that  **  a  railroad 
engineer  is  not  bound,  usually,  to 
foresee  -the  wrongful  presence  of 
any  person  upon  the, track,  even 
where  it  is  open  to  an  adjoining 
highway;  .  .  .  but  if  his  experience 
has  shown  that  persons  are  thus 
constantly  entering  upon  the 
track,  .  .  .  such  persons,  if  in- 
jured by  reason  of  the  engineer's 
failure  to  use  ordinary  care  to  keep 
watch  for  them,  may  recover  dam- 
ages if  the  engineer  could  have 
seen  them  without  difficulty,  had 
he  kept  a  reasonable  watch,  even 
.thongh,  in  point  of  fact,  he  did  not 


see  them:*'  Shearman  &  Redfield 
on  Negligence,  4th  ed.,  J  484. 
The. second  principle  is  that  '*the 
law  presumes  that  a  person  walking 
upon  a  railroad  track  will  leave  the 
same  in  time  to  prevent  injury  from  • 
an  approaching  train  of  which  he 
has  knowledge  or  should  have  by 
the  ordinary  use  of  the  senses  of 
hearing  and  seeing,  and  the  man- 
ligers  of  the  train  may  act  upon  this 
presumption: '»  Per  Stayton,  C. 
J.,  in  I.  &  G.  N.  Ry.  Co.  v.  Garcia, 
75  Tex.,  591.  The  third  principle 
is  that  ''although  a  man  may  be 
unlawfully  on  the  track,  may  be  a 
trespasser,  the  employees  of  the 
company  would  have  no  right  to 
carelessly  and  negligently  run  over 
him  after  his  presence  and  danger 
became  known  to  them.**  Per 
Maxkv,  J.,  in  Saldana  v.  Galves- 
ton, H.  &  S.  A.  Ry.  Co.,  43  Fed. 
Rep. ,  862.  Stone,  C.  J. ,  lays  down 
the  law  in  such*  cases  very  clearly 
in  S.  &  N.  R.  R.  Co.  v.  Black,  89 
Ala  ,313.  A  person  on  a  track 
must  employ  his  eyes  and  ears  to 
discover  an  approaching  train,  and 
if  he  fail  to  do  so  he  is  guilty  of 
contributory  negligence.  When  the 
engineer  discovers  a  person  on  the 
track  who  from  appearances  is  a 
person  of  discreet  years,  he  is  justi- 
fied in  supposing  that  such  person 
win  see  or  hear  the  locomotive  and 
get  off  the  track,  and  hence  in  such 
a  case  he  is  not  bound  to  stop  or 
check  the  train  in  the  absence  of 
other  attendant  circumstances.  The 
engineer  can  act  on  this  supposi- 
tion until  circumstances  make  it 
apparent  that  the  trespasser  is  not 
aware  of  the  approach  of  the  train, 
or  is  unable  to  extricate  himself 
from  the  peril.  But  when  the  en- 
gineer discovers  that  the  trespasser 
is  unaware  of  the  approach  of  the 
train,  or  cannot  leave  the  track, 
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he  must  use  every  endeavor  to  avert 
the  catastrophe  by  stopping  the 
train.  In  this  case  the  decedent, 
who  was  deaf,  was  a  trespasser  on 
the  tracks  at  a  place  where  they 
were  straight  for  nearly  a  mile,  and 
the  engineer  saw  him  half  a  mile 
away.  When  the  train  was  two 
hundred  yards  from  him  the  bell 
was  rung,  and  when  within  one 
hundred  the  whistle  blown ;  and 
then  the  engineer,  noticing  that 
decedent  did  not  look  around  or 
get  off  the  track,  reversed  the  en- 
gine, but  the  decedent  was  killed. 
The  Court  held  that  the  question  of 
the  defendant's  wilful  negligence 
was  for  the  jury,  under  instructions 
embodying  the  principles  laid  down 
above. 

In  the  case  of  Central  R.  R.  & 
Banking  Co.  v.  Denson,  84  Ga.,  774, 
plaintiff's  decedent  was  walking 
along  defendant's  track,  and  a  train 
of  defendant  came  up  from  behind 
him  at  a  place  where  defendant's 
servants  could  have  seen  decedent 
400  yards  away.  No  warning  was 
given  decedent  by  bell  or  whistle, 
nor  was  an  effort  made  to  check  the 
speed  of  the  train  till  it  was  but  a 
few  feet  from  decedent,  when  the 
whistle  was  blown  twice,  and  about 
the  same  instant  decedent  was 
struck  and  killed.  Held :  Defend- 
ant was  "guilty  of  gross,  wilful 
and  culpable  pegligence,"  and 
plaintiff  could  recover  in  spite  of 
decedent's  contributory  negligence. 
See  also  Central  R.  R.  &  Banking 
Co.  of  Georgia  v.  Vaughan,  9  So. 
Rep.,  468. 

In  Hyde  v.  Union  Pac.  Ry.  Co. , 
26  Pac.  Rep.,  979  (Utah),  a  child, 
who  was  a  trespasser,  fell  asleep  on 
the  defendant's  track.  The  engi- 
neer saw  the  child  when  he  was 
between  two  and  three  hundred 
yards  away,  but  could  not  make  out 


what  it  was  till  within  thirty  feet, 
when  he  endeavored  to  stop  the 
train.  Here  it  was  held  that  the 
child's  fathtf  could  recover.  See, 
also,  Keyser  v.  Railway  Co.,  56 
Mich..  559;  Gunn  v.  Ohio  River 
R.  R.  Co.,  14  South  East  Rep.. 
465  (West  Va.).  A  higher  degree . 
of  care  is  demanded  of  the  railroad 
company  when  the  trespasser  is  a 
child  than  when  he  is  a  grown 
person  :  Kansas  Pacific  Ry.  Co.  v. 
Whipple,  39  Kan.,  531.  In  this 
case  the  plaintiff  recovered. 

Detaching  cars  from  the  engine 
and  letting  them  run  by  themselves 
with  so  few  brakemen  that  they 
cannot  be  stopped  promptly,  if  nec- 
essary, is  wilful  neglijs^ence  :  Geor- 
gia Pacific  Ry.  Co.  v.  O'Shields. 
90  Ala.,  29 ;  Patton  v.  Railway  Co., 
89  Tenn.,  370 ;  Schumacher  v.  St. 
Louis  &  S.  F.  Ry.  Co.,  39  Fed  Rep., 
174  ^U.  S.  C.  C,  W.  D.  of  Ark.). 

In  Conley  v.  C.  N..O.  &  T.  P. 
Ry.  Co.,  12  Southwest.  Rep.,  7S4 
(Ken.) ,  a  detached  portion  of  a  train 
was  allowed  to  go  by  itself  with  no 
bell,  lights  or  other  signal  of  its 
approach,  nor  any  one  to  look  out 
for  people  on  its  track,  and  the  de- 
fendant was  held  liable  for  the  death 
of  a  person  killed  on  the  track. 

In  Highland  Ave.  &  B.  R.  Co.  v. 
Sampan,  8  South.  Rep.,  778  (Ala- 
bama), plaintiff'  sued  for  .damages 
for  injury  to  his  mule  and  wagon, 
caused  by  an  engine  of  the  defend- 
ant The  track  along  which  the 
engine  came  was  hidden  by  a  build- 
ing, but  there  was  an  open  space  of 
twelve  feet  between  the  track  and 
the  building.  ^  Plaintiff  did  not  stop 
to  listen,  and  drove  on  the  track 
when  the  engine  was  distant  but 
thirty  feet,  and  his  mule  and  wagon 
were  injured  in  the  collision  that 
followed.  The  evidence  was  con- 
flicting as  to  how  fast  the  mule  was 
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going,  how  fast  the  engine  was  go- 
ing—the witness^  varied  from  six 
and  a  half  t©  sixteen  miles  an  hour 
—as  to  whether  the  engine  had  a 
head-light,  and  as  to  whether  it 
gave  the  signals.  An  ordinance 
limited  the  speed  of  trains  to  eight 
miles  an  hour  at  the  place  of  the 
accident.  Held:  That  the  circum- 
stances were  such  that  the  Court 
properly  refused  to  direct  a  verdict 
lor  the  defendant. 

In  Piper  v,  C.  M.  &  St  P.  Ry. 
Co.,  46  N.  W.  Rep.,  165  (Wis.), 
plaintiff  while  going  over  defend- 
ant's tracks  at  a  crossing,  was  struck 
by  a  train  going  thirty-six  miles  an 
hour,  though  the  statutory  speed 
was  but  six  miles  an  hour.  When 
between  fifty  and  sixty  feet  from 
the  track  plaintiff  looked  for  trains 
and  saw  none,  and  if  the  train  which 
struck  him  had  not  been  going 
laster  than  the  statute  allowed,  he 
would  have  crossed  in  safety.  No 
signal  was  given,  and  the  brakes 
were  not  applied  till  the  train  was 
near  the  crossing.  When  the  plain- 
tiff was  within  forty-eight  feet  of 
track,  the  engineer  could  have 
seen  him  when  the  train  was  1235 
feet  away,  and  the  train  could  have 
been  stopped  in  600  feet  Held  : 
That  under  all  the  circumstances  it 
was  a  question  for  the  jury,  and 
that  a  verdict  for  the  plaintiff  would 
stand.  Se^,  also,  C.  C.  C.  &  I.  Ry. 
Co.  V.  Harrington,  30  Northeast. 
**^€P-f  37  (Indiana). 

The  deafness  of  the  trespasser 
does  not  change  the  duty  of  the  en- 
gineer, unless  he  is  aware  of  this 
fact  or  has  reason  to  presume  it 
from  the  action  of  the  trespasser: 
L.  &  N.  R.  R.  Co.  V.  Black,  89  Ala,, 
313  ;  AvBRY,  J.,  in  Meredith  v.  R. 
&  D.  R.  R.  Co.,  108  N.  C,  616. 

In  the  following  cases  the  negli- 
gence of  the  defendant's  employee 
was  held  not  to  be  i^-ilful : 


Ii\  Atkyn  v,  Wabash  Ry.  Co.,  41 
Fed.  Rep.,  193,  a  statute  of  Ohio 
enacted  that  a  railroad  company 
should  "adjust,  fill  or  block  the 
frogs,  switches  and  guard-rails  on 
its  tracks  "...  for  the  safety  of  its 
employees.  Held:  That  the  fail- 
ure of  a  railroad  company  to  com- 
ply with  this  law  was  not  such  "  a 
reckless  disregard  of  its  duty"  as 
to  make  it  liable  for  an  accident 
caused  by  this  failure  to  comply 
with  the  law,  in  spite  of  the  con- 
tributory negligence  of  the  plain- 
tiff, an  employee. 

In  Givens  v,  Kentucky  Central 
R.  R.  Co,,  15  Southwest  Rep.^  1057 
(Kentucky),  plaintiff's  decedent,  a 
boy  nine  years  old,  was  killed  in 
passing  over  defendant's  railroad 
track  at  a  place  which  was  neither 
a  public  highway  nor  a  usual  cross- 
ing place,  though  within  the  limits 
of  a  village.  A  freight  train  had 
just  passed,  and  the  decedent,  with- 
out feeing  the  engine  and  tender 
which  immediately  followed  it,  run- 
ning backward,  went  upon  the  track 
and  was  killed.  The  eng^e  was 
not  going  faster  than  a  man  could 
walk,  and  the  .son  of  the  engineer 
in  charge  of  the  engine  could  not 
see  the  decedent  because  of  the  ten- 
der. Held :  That  a  binding  charge 
in  favor  of  the  defendant  was  proper. 
See.  also.  Tennis  v.  I.  C.  R.  T.  Ry. 
Co.,  25  Pac.  Rep.,  876  (Kan.).  See, 
also,  Spicer  v.  Ches.  &  Ohio  R.  R, 

Co.,  34W.  Va.,  514. 

In  Woodruff  z'.  Northern  Pacific 
R.  R.  Co.,  47  Fed.  Rep.,  689,  it  was 
held  that  where  a  train  is  not  going 
at  an  unlawful  rate  of  speed  it  is  not 
wilful  negligence  for  an  engineer 
not  to  see  a  trespasser  on  the  rail- 
road company's  track,  though  ".by 
ordinary  care  and  vigilance"  he 
might  have  discovered  the  tres- 
passer in  time  to  have  avoided  the 
injury. 
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In  Toomey  v.  Southern  Pacific  R. 
R.  Co.,  86  Cal,,  374,  plaintiff's  son, 
a  boy  eighteen  years  of  age,  was 
killed  by  a  special  train  of  the  de- 
fendant while  walking  along  the 
tracks  at  a  place  150  yards  from  a 
public  crossing.  There  was  no 
crossing  of  any  kind  whdre  the  ac- 
cident happened,  and  deceased  was 
a  trespasser.  The  accident  hap- 
pened in  the  night;  and  the  engine, 
which  was  running  stem  foremost, 
had  no  head-light,  nor  was  the  bell 
rung  or  the  whistle  blown  at  the 
crossing  as  required  by  law.  None 
of  the  employees  saw  deceased  until 
after  he  was  hurt.  The  Court,  with- 
out a  jury,  gave  judgment  for  the 
defendant  The  Court  held  that 
the  w)iistle  and  bell  were  for  the 
benefit  of  people  using  the  cross- 
ing, not  for  trespassers,  hence  the 


failure  of  the  engineer  to  use  Uiem 
at  the  crossing  was  not  negligence 
as  far  as  decedent  was  concerned. 

See,  also,  Craddock  v,  I,ouisville 
&  N.  R.  R.  Co.,  16 Southwest.  Rep., 
125  (Ken.),  where  plaintiff  at- 
tempted to  cross  in  front  of  a  train 
going  at  the  rate  of  fifteen  to  twenty 
miles  an  hour — unreasonably  fast 
T— within  the  limits  of  a  village,  and 
was  struck  and  injured.  Held: 
That  he  could  not  recover. 

See,  also,  Rome  R.  R.  Co.  v,  Tol- 
bert,  85  Ga.,  447 ;  June  z^.  B.  ^  A, 
R.  R.  Co.,  153  Mass.,  79 ;  Johnson 
V,  Truesdale,  48  Northwest.  Rep., 
1 136 ;  Boyd  v.  Wabash  Western  Ry. 
Co.,  16  Southwest.  Rep.,  909 ;  Geor- 
gia Pacific  Ry.  Co.  v^.  Lee,  9  South. 
Rep.,  230  (Ala.). 

W.  Wharton  Smith, 

Philadelphia,  Pa. 
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By  W.  D.  L. 


An  article  on  the  constitutionality  of  the  leases  of  the 
Lehigh  Valley  Railroad  and  the  New  Jersey  Central  Rail- 
road by  the  Reading  Railroad  Company  will  appear  in  the 
May  number  of  the  American  Law  Register  and 
Review* 

The  Work  of  the  late  Mr.  Justice  Bradley. — 
The  death  of  Mr.  Justice  Bradley  removes  one  who  for 
the  past  twenty-one  years  has  been  a  member  of  *'  the  ideal 
tribunal."  No  one  but  his  fellow-judges,  who  have  come 
in  daily  contact  with  him,  can  rightly  estimate  the  extent 
of  the  influence  which  he  had  on  the  development  of  juris- 
prudence; for  we  are  told  that  it  is  in  the  consultation- 
room  that  merit,  learning  and  the  clearness  of  one's  ideas 
are  best  tested.  No  show  of  knowledge  which  one  does 
not  possess,  no  glitter  which  apes  ability,  can  long  deceive 
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those  with  whom  we  are  engaged  in  a  common  intellectual 
labor.  And  yet,  even  if  we  did  not  have  the  testimony  of 
his  colleagues,  we  could  not  have  failed  to  realize  the 
weight  in  the  councils  of  a  court  which  that  man  must 
have  who,  like  the  late  Justice,  evinced  in  his  written 
opinions  such  an  intimate  acquaintance  with  all  branches 
of  the  common  and  constitutional  law  of  his  own  country 
and  with  the  judicial  systems  of  continental  Europe,  and 
who  showed  by  the  accuracy  of  his  citations  in  oral  state- 
ments of  the  law  during  the  argument  of  a  case  the  won- 
derful retentiveness  of  his  memory. 

The  members  of  the  profession  have  two  soutces  from 
which  they  can  judge  a  judge:  the  way  in  which  he  con- 
ducts the  business  of  the  court  while  on  the  bench,  and  his 
written  opinions.  The  first,  in  a  memj^er  of  au^  appellate 
court,  is  the  lesser  of  the  two  in  importance,  and  yet  no 
mention  of  the  late  Justice  would  be  complete  without 
some  notice  of  his  marvellous  aptitude  for  what  one  may 
call  '* judicial  business.'*  It  was  wonderful  to  see  the 
quickness  and  unfailing  accuracy  with  which  he  applied 
abstract  principles  of  law  to  the  concrete  cases  which  came 
before  him  in  the  Circuit  Court  The  highest  compliment 
which  a  Pennsylvanian  could  give  was  paid  to  him  by  one 
of  the  leading  members  of  the  bar  of  that  State,  when  he 
said:  '*In  the  manner  of  Judge  Sharswood,  Justice 
Bradley  cleared  the  list." 

But  it  is  from  his  reported  opinions,  and  especially  his 
opinions  in  cases  involving  the  construction  of  the  Consti- 
tution, that  Mr.  Justice  Bradley  will  live  in  history.  In  a 
short  time,  so  quickly  do  we  forget  the  minor  points  of  a 
great  man's  work,  by  these  constitutional  opinions  alone 
will  he  be  judged.  Whether,  as  time  passes,  that  judg- 
ment will  become  more  or  less  favorable,  depends  largely 
on  whether  the  future  members  of  the  Court  follow  his  con- 
ceptions of  the  true  meaning  of  the  important  clauses  of 
the  Constitution.  For  with  our  judiciary,  as  with  mankind 
in  general,  greatness  which  comes  from  **  ideas  "  endures 
only  so  long  as  those  ideas  influence  human  thought  or 
conduct. 
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Nothing  will  show  us  more  clearly  the  point  of  view 
from  which  Mr.  Justice  Bradley  regarded  constitutional 
questions  than  an  analysis  of  some  of  the  opinions  and  dis- 
sents written  by  him  in  the  more  important  cases  which 
came  before  the  Supreme  Court  during  his  term  of  6fl5ce. 
To  examine  first 

The  Slaughter- House  Cases. 

Few  cases  have  been  considered  by  the  Supreme 
Court  with  a  more  abiding  sense  of  their  importance;  few 
seem  to  be  fraught  with  greater  peril  to  the  liberties  of  the  in- 
dividual citizen;  few  have  had  such  little  practical  effect. 
The  reason  for  this  will  probably  be  found  in  the  fact  that 
what  the  Court  actually  decided  was  not,  as  a  constitutional 
question,  of  great -importance.  At  the  same  time,  the 
opinion  of  the  Court  contained  statements  of  constitutional 
law  of  great  moment.  But  to-day  the  dicta  of  the  minority 
more  nearly  represent  the  attitude  of  the  members  of  the 
Supreme  Bench  than  do  the  dicta  of  Mr.  Justice  Miller, 
who  spoke  for  the  majority  of  his  brethren.  That  the 
opinion  of  the  Court  went  beyond  what  was  actually  neces- 
sary for  the  decision  of  the  case  is  evident.  The  majority 
of  the  Court  held  that  the  Act  of  Louisiana,  granting  to  a 
corporation  the  monopoly  of  slaughtering  cattle  over  a 
territory  1,154  square  miles  in  extent,  and  containing  the 
city  of  New  Orleans  and  adjacent  territory,  was  constitu- 
tional. The  business  of  slaughtering  cattle,  the  Court 
maintained,  was  under  the  police  power  of  the  State,  and 
the  act  was  a  police  measure,  legitimately  framed  to  pro- 
tect the  health  of  the  community.  Mr.  Justice  Bradley, 
who  was  among  those  who  delivered  a  dissenting  opinion, 
admitted  that  it  the  measure  was,  in  its  operation,  well 
suited  to  protect  the  health  of  the  community,  there  would 
be  no  doubt  of  its  constitutionality.  He,  therefore,  agreed 
with  the  majority  of  the  Court  on  the  important  question 
of  law  which  arose  in  the  case — viz.,  whether  a  State 
could  create  a  monopoly  to  carry  out  its  health  laws;  but 
he  diflFered  from  the  majority  on  the  mixed  question  of 
law  and  fact — whether  the  law  of  Louisiana  was  a  law 
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designed  to  protect  the  health  of  the  people  of  New 
Orleans.  He  did  not  think  it  was,  but,  on  the  contrary, 
considered  the  law  as  establishing  a  monopoly  of  an  im- 
portant industry,  without  one  iota  of  public  expediency  to 
recommend  it. 

In  the  opinion  of  the  Court,  however,  Mr.  Justice 
Miller,  after  stating  the  law  to  be  one  designed  to  protect 
the  health  of  the  citizens  of  the  State,  went  on  to  uphold 
the  power  of  the  State  to  grant  monopolies.  He  says  : 
'*The  proposition  is,  therefore,  reduced  to  these  terms: 
Can  any  exclusive  privileges  be  granted  to  any  of  its  citi- 
zens or  a  corporation  by  the  legislature  of  a  State?"  But, 
curiously,  instead  of  discussing  the  power  of  the  legisla- 
ture to  grant  the  exclusive  privilege  to  carry  out  its  police 
laws,  he  goes  into  the  whole  subject  of  monopolies,  and  up- 
holds the  po\per  of  the  State  to  grant  monopolies  and 
privileges  generally.  It  is  this  power  that  Mr.  Justice 
Bradley  and  the  other  dissenting  judges  vehemently  deny, 
and  it  is  in  connection  with  this  denial  that  the  late  Justice 
sets  forth  with  admirable  clearness  the  following  conception 
of  the  last  amendments  to  the  Constitution.  These  amend- 
ments declare  that  there  is  a  citizenship  of  the  United  States, 
and  they  protect  the  rights  which  appertain  to  that  citizen^ 
ship  from  encroachment  by  the  States.  The  rights  of  the 
citizen  are  the  rights  of  free-born  Englishmen.  One  of  the 
most  valuable  is  the  right  to  carry  on  any  trade  and  occu- 
pation, hampered  only  by  reasonable  restrictions.  Further- 
more, depriving  a  man  by  legislative  enactment  of  his 
right  to  carry  on  a  particular  trade,  is  not  only  interfering 
with  his  right  as  a  citizen  of  the  United  States,  but  also 
deprives  him  of  his  liberty  and  property  without  due  pro- 
cess of  law.  This  latter  contention  was  dismissed  without 
argument  by  Mr.  Justice  Miller.  In  his  lengthy  exposition 
of  the  question  of  *' citizenship,"  however,  that  Justice 
advanced  a  radically  diflferent  conception  of  the  amend- 
ments. He  thought  they  were,  as  a  matter  of  fact,  designed 
primarily  to  prevent  discriminations  by  the  State  against 
the  colored  man,  and,  in  their  construction,  this  fact,  which 
indicated  their  main  object,  should  always  be  kept  in  view. 
18 
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The  only  privileges  and  immunities  which  were  protected 
by  the  amendmehts  were  those  which  aflfected  citizens  of 
the  United  States  as  such .  Citizenship  of  the  United  States 
and  citizenship  of  the  State  were,  in  his  view,  two  diflferent 
things.  In,  the  amendments  those  who  are  citizens  of  the 
States  are  pointed  out,  but  the  privileges  and  immunities 
of  such  citizenship  are  neither  defined  nor  protected.  The 
only  rights  which  are  protected  from  the  encroachments  of 
State  legislatures  are  the  privileges  of  the  citizen  of  the 
United  States,  and  these  are  those  which  belonged  to  the 
citizens  of  every  national  government  As  an  instance  of 
a  national  privilege  is  mentioned  the  right  of  a  citizen  of 
the  United  States  to  go  to  the  seat  of  the  Federal  Govern- 
ment. The  rights  of  a  citizen  of  the  United  States,  are  not 
the  rights  of  trade  and  commerce  within  a  State.  In  fact, 
we  can  deduce  from  Mr.  Justice  Miller's  opinion  that  all 
those  rights  which  are  exercised  solely  within  the  State, 
and  do  not  pertain  to  the  national  government,  are  left  for 
their  protection  to  the  discretion  of  State  legislatures. 

We  hope  ther6  is  little  doubt  that  Mr.  Justice  Bradley's 
conclusion,  that  no  State  can  create  a  monopoly  pure  and 
simple,  would  be  adopted  to-day  by  the  Court,  on  the  ground 
that  granting  a  monopoly  would  be  depriving  the  individual 
of  his  right  to  carry  on  a  lawful  calling,  which  right  is  his 
by  virtue  of  his  being  a  citizen  of  the  United  States,  and 
perhaps  also  on  the  ground  that  it  would  deprive  him  of  his 
property  and  liberty  without  due  process  of  law. 

Certainly,  the  words  of  the  XlVth  Amendment,  as  con- 
strued by  Mr.  Justice  Miller,  do  not,  as  was  intended,  add 
any  additional  security  to  our  liberties.  The  United  States 
was  a  nation  before  the  amendments ;  and  the  people  of 
the  States  were  members  of  that  nation,  and  as  such  each 
had  the  right  which  belongs  to  the  inhabitants  of  any  free 
government  to  go  to  the  seat  thereof,  travel  from  one  part 
to  another,  or  assemble  to  petition  for  redress  of  grievances. 
We  cannot  but  believe  that,  as  the  importance  of  individual 
liberty  becomes  more  and  more  impressed  upon  our  minds, 
the  following  quotation  from  Mr.  Justice  Bradley's  dissent 
will  more  and  more  fully  echo  our  own  sentiments  and  the 
sentiments  of  the  great  tribunal  which  he  graced  so  long. 
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He  says  :  **  The  mischief  to  be  remedied  (by  the  amend- 
ments) was  not  merely  slavery  and  its  incidents  and  conse- 
quences, but  that  spirit  of  insubordination  to  the  national 
government  which  had  troubled  the  country  for  so  many 
years  in  some  of  the  States,  and  that  iiitolerance  of  free 
speech  and  free  discussion  which  often  rendered  life  and 
property  insecure  and  led  to  much  unequal  legislation.  The 
amendment  was  an  attempt  to  give  voice  to  that  strong 
national  yearning  for  that  time  and  that  condition  of  things 
in  which  American  citizenship  should  be  a  sure  guarantee 
of  safety,  and  in  which  every  citizen  of  the  United  States 
might  stand  erect  in  every  portion  of  its  soil  in  the  full 
enjoyment  of  every  right  and  privilege  belonging  to  free- 
men, without  fear  of  violence  or  molestation." 

This  strong  statement  of  the  belief  that  the  amend- 
ments provided  for  the  complete  protection  of  individual 
liberty  will  do  more  to  preserve  the  name  of  the  great  jurist 
than  probably  any  other  single  opinion  of  his  in  the  reports. 

The  Legal  Tender  Cases. 

The  keynote  of  the  late  Justice's  opinion  of  the  powers 
of  the  Federal  Government  is  found  in  his  expression  in  the 
Legal  Tender  Cases  :^  **The  United  States  is  not  only  a 
government,  but  a  national  government."  As  such,  he 
argued,  it  has  all  thos^  powers  which  rightly  belong  and 
are  necessary  to  the  preservation  of  the  nation.  The  real 
question  involved  in  the  Legal  Tender  Cases  was  with  him, 
as  with  Mr.  Justice  Field,  who  dissented,  whether  a  na- 
tional republican  government,  in  the  exercise  of  its  control 
over  the  currency  of  the  country  (with  complete  control 
over  which,  Mr.  Justice  Bradley  contended,  it  is,  as  a  national 
government  invested),  can  incidentally  take  the  property  of 
one  man  and  give  it  to  another.  This  is  what  making  bills 
**  legal  tender  "  means.  No  one  can  read  Mr.  Justice  Field's 
dissent  on  this  point  without  being  impressed  with  its  force. 
The  question  itself  is  one  of  those  on  which  men  of  trained 
intellects  will  always  bold  different  views.  The  power  of 
the  government  to  protect  and  preserve  itself,  and  the  right 

^8  Wall.,  555. 
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idividual  to  his  property,  are  two  fundamental 
5  in  constitutional  law.  In  the  facts  of  the  Legal 
ases  they  apparently  came  in  direct  conflict.  The 
government,  from  its  nature  and  the  duties  and 
ilities  which  devolve  upon  it  as  defender  of  the 
)m  domestic  and  external  violence,  undoubtedly 
possess  greater  control  over  individual  liberty  and 
than  the  State  governments.     At  the  same  time  it 

true  that  there  are  principles  of  individualliberty 
lational  government  ought  not  to  be  allowed  to 
mder  foot.  No  one  would  pretend  for  an  instant 
)roperty  of  all  men  over  sxx  feet  high  could  be  con- 
)y  the  national  government  on  the  pretence  of 
e  country.  On  the  other  hand,  a  tax  on  all  credi- 
enty  per  cent,  on  their  debts,  collected  when  pay- 
made,  would  undoubtedly  be  constitutional.  The 
he  Legal  Tender  Cases  stand  between  these  two 
We  think  that  Mr.  Justice  Bradley  was  right, 
lin  that  the  majority  of  the  bar  and  of  laymen 
>f  the  decision.     The  value  of  his  opinion,  how- 

not  in  the  particular  conclusions  to  which  he 
tn  the  facts  before  the  Court,  but  in  the  point  of 
ch  the  opinion  adopts  towatd  the  powers  of  Con- 
^o  say  that  this  view  will  remain  and  grow  in  favor 
bench,  the  bar  and  the  whole  country,  is  saying 
nore  than  that  we  will  continue  to  be  one  people, 
t  national  government. 

ago^  SL  Paul^  etc,^  R.  R,  Co.  v.  Minnesota.^ 

fustice  Bradley  differed  with  the  majority  of  his 
in  his  last  years  of  service  on  the  bench  on  a  sub- 
;h  is  likely  to  be  one  of  great  importance  during 

decade.  As  in  the  Slaughter-house  Cases,  the 
irises  out  of  the  XlVth  Amendment.    It  is  also  the 

the  laws  of  some  of  the  States  which  appoint 
[commissions,  vested  with  power  to  regulate  the 
fare  charged  by  common  carriers  on  passengers 
:handise  transported  from  place  to  place  in  the 

S.,  4i8. 
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State.  In  the  above  case  the  majority  of  the  Court,  Mr. 
Justice  Blatchford  writing  the  opinion,  held,  that,  while  a 
grant  to  the  directors  in  the  charter  of  a  railroad  of  the 
right  to  regulate  the  rates  of  fare  does  not  prevent  the 
States  fr6m  declaring  subsequently,  through  a  general  law, 
that  all  rates  of  fare  should  be  reasonable,  yet,  neverthe- 
less, a  State  cannot  prescribe  unreasonable  rates.  And  the 
majority  further  decided  that  the  judiciary  are  the  final  arbi- 
trators of  the  question,  what  are  reasonable  rates?  If, 
therefore,  the  legislature  directly  fixed  unreasonable  rates, 
or  the  commission  appointed  by.  the  legislature  fixed  rates 
unreasonable  in  the  eyes  of  the  Court,  the  act  was  in  con- 
travention of  the  XlVth  Amendment,  in  that  it  deprived 
the  railroad  of  its  property  without  due  process  of  law, 

Mr.  Justice  Bradley,  in  his  dissent,  took  the  position, 
that  since  the  legislature  had  the  power  to  fix  the  rates  to 
be  charged  for  public  services,  such  as  the  transportation 
of  passengers  and  goods,  it  should  be  the  final  tribunal  to 
determine  whether  a  specific  rate  is  reasonable.  And, 
furthermore,  the  question  of  the  proper  specific  rate  in  any 
case  being  essentially  an  ''administrative*'  question,  the 
State  legislatures  could  constitutionally  delegate  the 
power  to  determine  tlie  rate  of  fare  in  any  specific  instance 
to  a  commission,  or  even  to  the  courts.  In  such  a  case  the 
courts  would  act  as  a  commission  and  determine  an  admin- 
istrative or,  in  other  words,  an  executive  question.  Thus 
the  courts  became,  as  far  as*  the  act  relating  to  railway 
fares  was  concerned,  the  executive.  Under  the  acts  of  the 
legislature  wliich  simply  provide  general  rules  for  the 
guidance  of  the  courts  in  prescribing  the  rates  of  fare  in 
any  instance,  the  judges  determine  the  rate  as  would  a  rail- 
road commission,  or  the  governor  of  a  State  under  similar 
circumstances.  But  it  was  for  the  legislature  to  say  who 
should  determine  in  a  specific  instande  the  rates  to  be 
charged  by  one  carrying  on  a  public  employment.  The 
proper  rate  to  charge  is  a  legislative  and  executive  but  not 
a  judicial  question. 

In  the  present  confused  state  of  our  ideas  concerning 
what  is  a  judicial,  what  is  a  legislative,  or  what  is  an 
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administrative  or  executive  question,  no  one  can  say,  with 
full  confidence  that  his  opinion  can  be  sustained  by  the 
trend  of  authority,  whether  the  reasonableness  of  a  rate  of 
fare,  charged  by  a  common  carrier,  ultimately  will  be  con- 
'  ;,  sidered  a  judicial  question,  as  the  majority  of  the  Supreme 
V  Court  consider  it,  or,  with  Mr.  Justice  Bradley,  regarded 

^  .  as  a  legislative  question.     But  certainly  the  last  position 

;  appeals  to  us  as  the  more  consistent  of  the  two.     The 

word  '*  reasonable,"  applied  in  connection  with  the  power 
:  of  the  legislature  to  prescribe  the  charges  for  public  em- 

'^,  ployments,    either  means  something  or  nothing.      If  it 

l*  means  nothing,  then  the  legislature  has  the  right,  as  Mr, 

^''■'-  Justice  Bradley  claimed,  to  prescribe  any  rate  of  fare  it 
-;.!  chooses.     This  is  only  another  way  of  saying  that  the  rate 

.;  :  '  established  by  the  legislature,  either  directly  or  through  a 
^  r .  commission,  or  court  sitting  as  a  commission,-  is  necessarily 
L  y  reasonable,  not  sKvar^Xy  prima  facie  reasonable.      The  act 

^'.  of  Minnesota,  which  the  Court  declared  unconstitutional, 

;'  attempted  to  do  this  very  thing.      The  majority,  therefore, 

I  took  the  position  that  when  they  had  said  in  Munn  v. 

c;-  Illinois,  that  the  legislatures  of  the  States  had  power  to  fix 

%'  .  reasonable  rates  for  public  employments,  the  word  reason- 
■ ;  '  able  meant  something.  •  The  State  legislatures  alone  being 

f:  able  to  prescribe  what  is  reasonable,  the  reasonableness  of 

%  any  rate  becomes  a  fit  subject  for  judicial  investigation. 

Now,  the  inevitable  consequences  of  this  position,  while 
■  ^-  ,  there  are  not  palpable  absurdities,  are,  nevertheless,  to  say 
>^  the  least,  extraordinary,  in  the  extent  of  the  power  which 

5^ ;         they  place  in  the  hands  of  the  courts,  and  the  way  in  which 
they  tie  the  hands  of  the  State  legislatures  in  respect  to  sub- 
jects over  which  it  has  always  been  considered  they  had  ab- 
solute control — /.^.,  the  subjects  under  the  police  power  of 
the  State, 

For  instance,  it  may  fairly  be  argued  that  in  any  spe- 
cific instance  there  is  more  than  one  rate  which  may  be 
said  to  be  reasonable,  but  no  one  can  deny  that  there  are 
possibilities  of  rates  being  unreasonably  high  as  well  as 
possibilities  of  rates  being  unreasonably  low.  If,  then,  a 
''t\ '       legislature  has  no  right  to  fix  anything  but  a  reasonable  rate, 


i- 


*^'^, 
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suppose  no  rate  is  fixed  by  positive  act  of  the  legislature, 
and  the  company,  under  permission  of  the  legislature  to  '*fix 
rates,"  fixes  a  rate  unreasonably  high?  The  courts,  in  an 
action  by  a  shipper  who  had  paid  an  unreasonably  high 
rate,  would  have  either  to  allow  him  to  recover,  and  in  so 
doing  determine  what  was  a  reasonable  rate  for  the  service 
of  the  common  carrier,  or  aflSrm  that  the  legislature,  through 
the  directors  of  the  company,  had  prescribed  ati  unreason- 
able rate.  Whether  under  the  Constitution  of  the  United 
States  the  legislatures  of  the  States  can  prescribe  rates  of 
fare  that  are  unreasonable,  may  be  a  question,  but  it  cer- 
tainly cannot  be  open  to  doubt  that  no  State  court  would 
imply  that  the  State  legislature,  by  its  failure  to  specify 
or  prescribe  aqy  rates  of  fare^had  impliedly  sanctioned  any 
rates  of  fare,  no  matter  how  unreasonable,  which  a  carrier 
company  may  choose  to  charge.  Under  the  view  of  the 
majority,  therefore.  State  Railroad  Commissions  that  are 
not  courts  are  utterly  useless.  .  Not  only  must  their  con- 
clusions as  to  the  reasonableness  of  any  rate  be  reversed  by 
the  Judiciary,  but  the  Judiciary  possesses  a  right,  without 
a  commission,  to  declare,  at  the  suit  of  any  individual,  that 
the  fare  charged  by  a  railroad  company  is  unreasonable, 
and,  therefore,  contrary  to  the  will  of  the  State  legislature, 
which,  as  a  matter  of  courtesy,  must  be  presumed  to  have 
provided  that  the  company  could  only  charge  reasonable 
rates. 

It  may  be  stated  as  a  general  rule  that  the  power  to  do 
what  another  considers  reasonable  is  no  power  at  all.  For 
the  last  fifty  years  the  courts  have  been  upholding  the 
power  of  the  State  to  make  police  regulations.  The  right 
of  the  State  to  prescribe  what  a  man  shall  charge  when  he 
is  carrying  on  a  public  employment,  as  a  railroad  or  a 
warehouse,  was  based  on  this  police  power.  It  is  now  pro- 
posed to  take  away  the  power  by  limiting  the  discretion  of 
the  legislature  to  what  the  courts  shall  think  reasonable. 
It  seems  to  us  that  the  whole  theory  on  which  the  right  of 
the  State  to  regulate  public  charges  is  based  is  thus  disre- 
garded. It  was  thought  to  be  based  on  the  fact  that  when 
a  man  takes  up  an  employment,  whose  proper  conduct  is 
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of  paramount  interest  to  the  community,  he  does  so  sub- 
'}(  jeet  to  the  right  of  the  public  to  regulate  his  actions.     The 

will  of  the  people  in  this  as  in  other  respects  is  expressed 
through  the  acts  of  their  representatives  in  the  legislature. 
The  opinion  that  the  reasonableness  of  the  act  of  the  legis- 
lature is  a  judicial  question,  substitutes  the  will  of  the  judges 
for  the  will  of  the  people.  Mr.  Justice  Bradley  clearly 
foresaw  this,  and  deeply  regretted  the  inevitable  conflict 
between  the  courts  and  the  legislature. 

,  TTie  Commerce  Clause. 

Outside  the  interpretation  of  the  amendments,  the 
most  important  wbrk  of  the  Court  during  the  late  Justice's 
term  was  the  development  of  the  law  relating  to  interstate 
commerce.  No  other  Justice,  except  Mr.  Justice  Miller, 
has  played  such  an  important  part  in  the  development  of 
this,  perhaps  the  most  complicated  branch  of  constitu- 
tional law,  and  the  one  on  whose  proper  application  rests 
the  future  industrial  prosperity  of  the  country.  Mr.  JuJs- 
tice  Bradley  and  his  associates  found  the  law  relative 
to  interstate  commerce  involved  in  doubt.     To-day,  as  a 

;  result  of  their  labors,  many  priMciples  which  can  be 
applied  to  the  majority  of  new  cases  as  they  arise  have 
been  firmly  established.  With  the  most  important,  and 
far-reaching  of  these  the  name  of  Mr.  Justice  Bradley, 
together  with  that  of  Mr.  Justice  Field,  will  always  be  in- 
dissolubly  connected.  The  question  of  the  nature  of  the 
power  of  Congress  over  commerce  had  often  engrossed  the 

-  attention  of  the  Court.  Some  judges  thought  the  power 
was  concurrent  in  the  States,  others  exclusive  in  Congress. 
The  members  of  the  Court,  during  the  time  of  Chief  Jus- 
tice Taney,  seemed  to  labor  between  two  diflSculties.  If  - 
the  States  had  a  concurrent  power  over  commerce,  there 
appeared  to  be  no  limit  to  the  extent  of  the  possible  inter- 
ference of  State  legislatures  in  the  intercourse  between, 
citizens  of  different  States.  The  main  purpose  of  the 
**more  perfect  union"  was  to  prevent  this  interference. 
On  the  other  hand,  if  the  power  was  not  exclusively  in 
Congress,  were  not  the  State  pilot  laws  unconstitutional  ? 
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Mr.  Justice  Curtis  apparently  solved  this  difficulty  in 
Cooley  V.  Port  Wardens,  when  he  pointed  out  that  the 
nature  of  a  Federal  power  depended  •  upon  the  subjects 
over  which  it  was  exercised ;  and,  therefore,  as  commerce 
embraced  a  multitude  of  subjects,  it  was  evident  that  over 
some,  as  pilots,  the  concurrent  power  of  the  State  ex- 
tended, while  others,  as  imports  in  the  hands  of  the  im- 
porter, were  exclusively  under  the  control  of  the  Federal 
Government  During  the  time  of  Justices  Miller,  Field 
and  Bradley,  a  complete  change  has  taken  place  in  the 
attitude  of  the  Court,  and  an  important  rule,  first  empha- 
sized by  Chief  Justice  Marshall  in  Gibbons  v.  Ogden, 
has  been  firmly  established.  Chief  Justice  Marshall  had 
said :  .  .  .  *  *  All  experience  shows  that  the  same  measure 
or  measures,  scarcely  distinguishable  from  each  other,  may 
flow  from  distinct  powers,  but  this  does  not  prove  that  the 
powers  themselves  are  identical."^  This  means  that  a 
State,  in  the  exercise  of  her  reserved  powers,  can  pass 
many  laws,  such  as  pilot  laws,  which  it  would  be  com- 
petent for  Congress  to  pass  in  the  exercise  of  the  power 
over  commerce.  The  fact  that  the  power  may  be  ex- 
clusively in  Congress,  does  not  prevent  the  State  from 
making  a  law  whose  purpose,  as  disclosed  by  its  terms,  is 
fairly  intended  to  improve  the  internal  commerce  of  the 
State,  or  to  protect  the  health  and  morals  of  the  people, 
from  being  a  constitutional  law,  though  Congress  might 
have  passed  a  similar  law  in  the  exercise  of  one  of  her  ex- 
clusive powers.  As  far  as  interstate  commerce  is  concerned , 
the  adoption  of  this  principle  ends  the  confusion  which 
arose  from  discussing  a  concurrent  power  of  the  State  over 
a  subject  which,  as  interstate  and  foreign  commerce,  is  es- 
sentially national.  One  cannot  but  believe  that  its  recog- 
nition is  a  distinct  advance  in  our  constitutional  law. 
For,  from  the  standpoint  of  political  science,  one  of  the 
purposes  of  that  law  is  to  separate  things  national  from 
things  local .  In  the  complete  development  of  constitutional 
law,  therefore,  there  can  be  no  such  thing  as  a  subject 
which  is  at  once  partly  national  and  partly  local.     Natural- 
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ization,  for  instance,  ought  to  be  a  national  matter  or  a 
local  or  State  matter.  To  declare  that  it  is  both  would  be 
to  invite  confusion.  The  realization  that  interstate  com- 
merce, as  such,  is  solely  a  national  matter,  but  that  never- 
thess  there  is  nothing  to  prevent  the  States,  in  the  exercise 
of  their  reserved  powers,  from  passing  laws  which  Congress 
might  pass  in  the  exercise  of  its  exclusive  power  over  such 
a  commerce,  which  is  mainly  due  to  Mr.  Justice  Field  and 
the  late  Justices  Miller  and  Bradley,  has,  therefore,  done 
much  to  clarify  our  ideas  on  constitutional  subjects. 

An  important  adjunct  to  the  above-nxentioned  theory, 
in  regard  to  the  consequences  of  an  exclusive  power  in  the 
Federal  Government,  is  the  doctrine  which  was  developed 
simultaneously  with  it,  and  known  as  that  of  the  **  silence 
of  Congress."  When  the  Court  regarded  the  exclusive 
power  of  Congress  over  commerce  as  not  preventing  the 
States,  in  the  absence  of  conflicting  congressional  legisla- 
tion, from  affecting  commerce  in  the  exercise  of  their  police 
powers,  it  immediately  followed  that  any  law  of  the  State, 
no  matter  how  much  it  obstructed  interstate  commerce, 
such  as  a  bridge  over  an  important  river,  was  entirely 
within  the  power  of  a  State  to  enact,  provided  its  main 
object  was  one  which  it  was  competent  for  a  State  to 
undertake.  Such  a  result  was  to  be  profoundly  deplored. 
Justices  Field  and  Bradley,  in  a  long  line  of  cases,  com- 
mencing with  Welton  v.  State  of  Missouri,*  took  the  old 
distinction  between  things  over  which  Congress  was  sup- 
posed to  have  an  exclusive  control,  and  those  over  which 
the  States  were  supposed  to  have  a  concurrent  power,  and 
formulated  and  applied  the  now  famous  constitutional  doc- 
trine, that  the  silence  of  Congress  respecting  regulations 
of  subjects  in  their  nature  national  must  be  taken  by  the 
courts  as  an  indication  of  its  will  that  commerce  in  this 
respect  should  be  free  from  State  regulations;  but  over  cer- 
tain other  subjects,  such  as  pilots,  over  which  it  used  to  be 
contended  that  the  concurrent  power  of  the  States  extended, 
then  the  non  action  or  silence  of  Congress  is  no  indication 
of  its  will  that  commerce  in  this  respect  should  be  free  from 
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State  regulations,  and,  therefore,  State  laws  which  affect 
these  subjects  do  not  conflict  with  the  will  of  Congress. 
Thus,  though  the  way  of  regarding  the  power  of  the  States 
in  respect  to  commerce  was  modified,  hardly  a  case  had  to 
be  overruled. 

The  practical  effect  of  this  interpretation  of  the  coin- 
merce  clause  of  the  Constitution  is  a  masterpiece  of  judicial 
legislation.  It  requires  that  the  consent  of  the  Federal 
authority  should  first  be  obtained  before  a  particular  locality 
essays  to  embark  on  legislation,  which,  however  necessary 
to  preserve  the  morals  of  the  citizens,  profoundly  affects  the 
commerce  of  the  whole  country.  But  when  once  the  whole 
nation  decides  that  such  local  legislation  may,  in  some  in- 
stances, be  desirable,  the  particular  regulations  are  enacted 
by  the  States,  which  alone  are  familiar  with  local  conditions. 

This  examination  of  the  opinions  of  tjje  late  Justice 
might  be  continued  indefinitely.  We  cannot  Signify  a 
sketch  which  has  simply  touched  the  outskirts  of  his  work 
with  the  name  review.  When  we  look  over  the  long  line 
of  decisions  with  which  his  name  is  connected,  a  feeling 
akin  to  awe  and  reverence  comes  over  us.  Of  awe,  at  the 
magnitude  of  the  work  ;  of  reverence,  at  the  greatness  of 
the  intellect  which  solved  such  a  variety  of  problems. 
Surely,  the  late  Justice  was  one  of  those  men  of  whom  we, 
as  Americans,  can  be  justly  proud.  He  combined  in  his 
own  person  and  character  the  two  strong  points  of  the 
Anglo-Saxon  :  a  great  and  wide  practical  knowledge  of  men 
and  things,  combined  with  the  power  of  concentration  and 
sul^ective  analysis.  At  his  death,  the  bench,  bar  and 
country  lost  one  who,  for  the  clearness  of  his  thought  and 
for  the  thoroughness  of  his  acquaintance  with  all  subjects 
connected  with  his  profession,  was  perhaps  without  a 
superior  in  the  history  of  our  judiciary. 


*    NOTICE. 

Book  Reviews,  omitted  from  this  number  on  account 
of  lack  of  space,  will  appear  in  the  May  issue. 
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ABSTRACTS  OF  RECENT  CASES. 

Selected  from  the  current  of  American  and  English  Decisions. 

*  •  BY 

William  Wi^arton  Smith,  Horace  L.  Chbykey, 

Hlnry  N.  Smalts,  Francis  Copb  Hartshorns, 

John  A.  McCarthy. 


Carriers — Sufficiency  of  Car.— -A  shipper  of  live  stock  is  not 
estopped  from  setting  up  the  defect  of  a  railroad  car  by  which  his  stock 
is  injured,  by  a  stipulation  of  the  contract  for  carriage  that  he  had 
examined  the  car  provided  for  transportation  of  the  stock  and  found  it 
in  good  order  and  accepted  it  as  suitable  and  sufficient  for  the  purpose: 
Louisville  and  Nashville  Railway  Co.  v.  Dies,  Supreme  Court  of  Tennes- 
see, January  30,  1892,  Lurton,  J.  (18  S.  W.  Rep.,  266).— i/.  L.  C 

Conflict  of  Laws— Statute  of  Frauds — Lex  Fori.— Defendant 
made  a  parol  agreement  with  plaintiff  to  lease  him  certain  land  situate  in 
the  State  of  Illinois,  and  on  defendant's  refhsal  to  hold  to  the  lease, 
plaintiff  sued  to  recover  damages  for  the  breach  of  the  contract,  bringing 
the  suit  in  the  Slate  of  Indiana.  The  lease  was  within  the  Statute  of 
Frauds  of  Illinois,  but  not  within  the  statute  of  Indiana.  Held  :  That  the 
Statute  of  Frauds  of  Illinois  was  a  matter  of  remedy  incorporated  into 
the  contract  as  affecting  its  nature  and  obligatory  character,  and  as  the 
action  would  not  lie  in  Illinois,  it  would  not  lie  in  Indiana  :  Cochran  v. 
Ward,  Appellate  Court  of  Indiana,  January  19,  1892,  Crumpacker,  J. 
(29  Northeast.  Rep.,  795).— JF.  IV,  S, 

DlSCRIBUNATION  BETWEEN  A  RESIDENT  AND  NON-RESIDENT— <:0N- 

STiTUTiONAi,  Law— Fisheries— Pi^NTiNG  and  Gathering  Oysters 
BY  A  Non-resident. — A  statute  of  New  York  made  it  a  misdemeanor 
for  a  non-resident  of  the  State  to  plant  or  gather  03rsters  in  the  waters  of 
the  State  under  certain  conditioi^s.  Held':  That  the  discrimination 
between  residents  and  non-residents  of  the  State  was  not  unconstitutional, 
as  it  was  a  legitimate  exercise  of  the  power  of  the  legislature  over  the 
common  property  of  the  citizens  of  the  State  :  People  v.  Lowndes,  Court 
of  Appeals  of  New  York,  January  20,  1892,  Bradley,  J.  {29  North^sst. 
Rep.,  751)-^.  ^'S, 

Constitutional  Law— Eminent  Domain— Exercise  of  Power 
BY  United  States— Compensation.— Lands  nece^^ary  for  the  im- 
provement of  a  harbor  cannot  be  acquired  by  the  United  States  under 
the  power  of  eminent  domain,  where  the  Act  of  Congress  authorizing  the 
improvements  provides  that  the  title  to  the  lands  acquired  for  such  pur- 
pose shall  be  vested  in  the  United  States  without  charge  to  the  latter : 
In  re  Montgomery,  District  Court  of  the  United  States,  District  of  New 
Jersey,  January  19,  1892,  Green,  J.  (48  Fed.  Rep.,  896).—/^.  L,  C. 

CONSTITUTIONAI,    LAW— INTERSTATE     COMMERCE— TAXATION    OF 

Trades. — A  statute  of  North  Carolina  provided  that  those  engaged  in 
buying  and  selling  certain  goods  should  pay,  in  addition  to  an  ad  valorem 
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tax  on  their  stock,  a  license  tax  on  the  total  amount  of  their  purchases 
in  and  out  of  the  State.  Held:  That  this  statute,  although  imposing  a 
tax  on  articles  purchased  outside  of  the  State,  was  not  a  regulation  of 
interstate  commerce,  because  the  license  was  to  carry  on  a  business 
strictly  intra-state,  and  therefore  the  tax  was  not  repugnant  to  the  Consti- 
tution of  the  United  States:  State  v.  French,  Supreme  Court  of  North 
Carolina,  February  16,  1892,  Clark,  J.  (29  Northeast.  Rep.,  383).— W^.  U^,S. 

CONSTITUI'IONAI,  L AW— JURISDICTION  OF  SUPREME  COURTS  OF. 
THE  United  States*— The  Constitution  of  the  State  of  Nebraska  pro- 
vided that  any  one  to  hold  office  in  the  State  must  have  b^eri  for  two 
years  previous  to  his  election  a  citizen  of  the  United  States.  The  Su- 
preme Court  of  the  State  held  that  one  Boyd,  who  had  received  the 
highest  number  of  votes  for  the  office  of  Governor,  had  not  been  a  citi- 
zen of  the  United  States  for  two  years  previous  to  his  election.  Held : 
That  the  Supreme  Court  of  the  United  States  had  a  right  to  review  the 
action  of  the  State  Court,  for  that  Court's  conclusion  involved  the  denial 
of  a  right  or  privilege  under  the  Constitution  and  laws  of  the  United 
States:  Boyd  v,  Thayer,  February  i,  1892,  Chief  Justice  Fuller  (143  U.  S., 
135),  Field  dist.—  fF.  B.  X. 

Constitutionai,  I>.w-POwer  OF  Congress,  to  Prohibit  the 
Use  OF  THE  Maii^  to  DiSTRiBUtB  LOTTERY  CIRCULARS.— The  power 
to  regulate  the  mails  of  the  United  States  is  completely  and  exclusively 
vested  in  Congress,  that  body  having  the  absolute  discretion  to  say  what 
things  shall  or  shall  not  be  carried  by  the  mail,  and  therefore  the  Act  of 
Congress  making  it  a  misdemeanor,  punishable  with  fine  and  imprison- 
ment, to  send  advertisements  of  lotteries  through  the  mails,  is  constitu- 
tional: In  re  Rapier,  February  i,  1892,  Chief  Justice  Fuller  (143  U.  S., 
xio^'-W.  D,  L. 

Contract,  Damages  for  Breach  of— Recovery  of  Cost  of 
Advertising  to  Counteract  Effect  of  Breach— Reduction  of 
Price — ^Measure  of  Damage. — A  contract  entered  into  between  t)|vo 
persons  provided  that  one  of  them  should  not  sell  a  proprietary  article 
within  a  certain  district.  In  violation  of  this  contract  the  prohibited 
party  afterward  made  sales  of  the  article  within  the  specified  territory. 
It  was  held  that  the  amount  spent  in  advertising  to  counteract  ihe  effect 
of  the  violation  of  the  contract  could  not  be  recovered  as  damages.  The 
proper  remedy,  was  an  injunction  to  prevent  its  sale  in  the  first  instance. 
Nor  could  any  recovery  be  had  upon  a  bill  for  injunction  and  account  of 
the  damage  suffered  by  a  reduction  in  price  of  the  article  to  meet  a  cut 
in  price  on  the  part  of  the  party  violating  the  contract ;  all  that  could 
be  recovered  was  the  defendant's  profits :  Fowle  v,  Parke,  Circuit  Court 
of  the  United  States,  Southern  District  of  Ohio,  January  22,  1892,  Sage, 
J.  (48  Fed.  Rep.,  789).—/^.  L.  C. 

Contracts— PuBi^ic  Poi^icy— Restraint  of  Trade.— Certain 
stenographers  of  Cook  County  formed  an  association,  one  of  the  purposes 
of  which  was  to  establish  and  maintain  uniform  rates  of  charges  by 
restraining  all  competition  between  the  members.    Held:  That  the  asso- 
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iation  was  illegal  as  in  restraint  of  trade  and  against  public  policy,  and 
hat  one  member  could  not  maintain  an  action  against  another  member 
or  damage  resulting  from  the  underbidding  of  the  former  by  the  latter, 
□  violation  of  the  rules  of  the  association  :  More  v,  Bennett,  Supreme 
:ourt  of  Illinois,  January  i8,  1892,  Bailey,  J.  (29  Northeast.  Rep.,  888). 

Criminai«  Law— Conduct  of  Accusep  as  Evidencb — Witness — 
>EFENDANT  AS — Credibu^ity  OF.— Defendant  in  a  murder  trial  testified 
►n  his  own  behalf.  The  trial  judge  instructed  the  jury  that  in  deter- 
nining  the  credibility  of  the  defendant  as  a  witness,  they  had  a  right  to 
ake  into  cdhsideration  the  demeanor  and  conduct  of  the  defendant  during 
he  trial.  Held :  That  this  instruction  was  erroneous  :  Piuxly  v.  People, 
>upreme  Court  of  Illinois,  January  18,  1892,  Baker,  J.  (29  Northeast, 
^ep.,  700).— WK  V.  5. 

Evidence — Privii^eged  Communications. — A  prisoner,  charged 
vith  assault  and  battery  with  intent  to  commit  rape,  wrote  a  criminatory 
etter  to  his  wife,  which  he  gave  unsealed^o  one  of  his  daughters  to  hand  to 
ler.  Before  delivery  it  was  taken  from  that  daughter's  pocket  by  another 
laughter,  and  oflFered  in  evidence  at  the  trial  by  the  prosecution.  Upon 
:xceptions  to  the  decision  of  the  trial  judge  admitting  the  evidence,  held, 
hat  the  evidence  waS  competent,  coming  into  the  hands  of  the  prose- 
:ution  as  it  did,  although  the  letter  would  have  been  a  privileged  communi- 
ation  in  the  hands  of  the  wife  or  of  the  daughter  to  whom  it  was  given. 
The  Court  can  take  no  notice  of  the  manner  in  which  papers  offered  in 
ividence  were  obained :  State  v.  Mathers,  Supreme  Court  of  Vermont, 
anuary  8,  1892,  Rowell,  J.  ^23  Atl.  Rep.,  590).—-^.  A^.  5. 

Evidence — Privii,eged  Communications. — The  doctrine  of  privi- 
eged  communications  between  counsel  and  client  does  not  apply  to  a 
olicitor  of  patents,  who  is  not  an  attorney  at  law :  Brunger  v.  Smith, 
Mrcuit  Court  of  the  United  States,  District  of  Massachusetts,  January 
6,  1892,  Colt,  Jj  (49  Fed.  Rep.,  124J.— //.  L,  C. 

'  Insurance,  Poi^icy  qf— Mortgage — Arbitration.— A  policy  of 
tisurance  containing  a  provision  that  in  case  of  loss,  upon  request  .of 
ither  party,  the  loss  should  be  ascertained  by  arbitration,  which  should 
►e  a  condition  precedent  to  the  right  to  sue  for  the  loss,  was,  by  request 
»f  the  asstu'ed,  made  payable  to  a  mortgagee  by  a  memorandum  indorsed 
hereon  by  an  agent  of  the  company.  Held  :  That  the  mortgagee 
^as  bound  by  the  provision  in  reference  to  arbitration  by  his  acceptance 
►f  the  policy,  t>ut  that  he  was  not  bound  by  the  result  of  an  arbitration 
entered  into  between  the  insured  and  insurer :  Bergman  v.  Commercial 
Jnion  Assurance  Company,  Court  of  Appeals  of  Kentucky,  January  21, 
892,  Bennett,  J.  (18  Southwest  Rep.,  122).— /T.  L,  C. 

IvEGIslature,  Power  of— Gift  of  Public  Money.— Article  four 
>f  the  Constitution  of  California  provides  that  the  legislature  shall  have 
10  power  to  make  any  gift  of  public  money.  An  appropriation,  there- 
ore,  to  an  individual  in  payment  of  a  claim  for  damages  for  which  the 
>tate  was  not  liable  either  at  law  or  otherwise,  was  invalid  because  a  gift 
irithin  the  meaning  of  the  Constitution.    The  doctrine  of  Responde  at 


Digitized  by 


Google 


ABSTRACTS  OF  RECENT  CASKS.  287 

Superior  does  not  apply  as  between  the  sovereign  and  a  subject  employed 
to  carry  ont  a  public  work  or  office  :  Bourn  v.  Hart,  Supreme  Court  of 
California,  February  9,  1892,  De  Haven,  J.  (28  Pacific  Rep.,  951)— /• 
A.  McC, 

Malicious  Proskcution— Probable  Cause— Instructions.— In 
an  action  for  malicious  prosecution,  the  defendant  having  caused  the 
arrest  of  the  plaintiff  upon  a  criminal  charge,  it  was  held  to  be  error  for 
the  trial  judge  to  leave  the  question  of  reasonable  and  probable  cause  to 
the  jury.  The  question  as  to  what  constitutes  reasonable  and  probable 
cause  is  a  pure  question  of  law  to  be  decided  by  the  Court  afler  the  con- 
troverted facts  upon  which  that  decision  is  based^have  been  found  by  the 
jury.  Neither  is  it- competent  for  the  Court  to  give  to  the  jury  a  defini- 
tion of  probable  cause,  and  instruct  them  to  find  for  or  against  the 
plaintiff,  according  as  they  may  determine,  whether  the  facts  are  within 
or  without  the  definition.  Such  an  instruction  is  only  to  leave  to  them 
in  another  form,  the  function  of  determining  whether  there  was  prob- 
able cause :  Ball  v.  Rawles,  Supreme  Court  of  California,  February  4, 
1892,  Harrison,  J.  (28  Pacific  Rep.,  937).—/.  A,  McC, 

Nbw  Trial— Comment  by  Newspaper  during  Progress  of 
Trial* — A  new  trial  was  granted,  where,  during  the  progress  of  a  trial, 
which  extended  over  several  days,  statements  which  were  highly  preju- 
dicial to  one  of  the  parties  and  calculated  to  mislead  the  jury  and  prevent 
them  from  rendering  an  impartial  verdict,  appeared  from  time  to  time  in 
newspapers  of  laige  circulation  and  influence  at  the  place  of  trial :  Meyer 
V.  Cadwalader,  Circuit  Court  of  the  United  States,  Eastern  District  of 
Pennsylvania,  December  8, 1891,  Acheson,  J.  (49  Fed.  Rep.,  32).—-^.  L,  C. 

Nuncupative  Will— Rbguisites  and  Validity. — Six  days  before 
his  death,  the  testator,  in  the  presence  of  his  wife  and  children,  declared 
that  he  was  about  to  make  his  will  by  word  of  mouth ;  that  he  desired 
them  to  witness  that  he  left  everything  to  his  wife.  Immediately  before 
he  had  written  the  word  * 'nuncupative*'  on  a  paper  and  had  lidded 
the  words  "by  word  of  mouth,"  in  order  to  explain  the  meaning  of 
the  word  to  a  very  deaf  son.  After  his  death  this  paper  was  found 
in  his  desk  and  read;  ** Nuncupative  by  word  of  mouth  my  will  was 
made  on  the  above  date,  everything  left  to  my  dear  wife,  Mary  W. 
Fonche,  all  my  real  and  personal  estate  and  everything  I  own  at  the  time 
of  my  death,  William  W.  Fouche.'*  This  was  offered  as  a  will  of  dece- 
dent, but  probate  was  refused  on  the  ground  that  it  was  not  a  valid  testa- 
ment. Held  :  That  it  was  valid,  though  written  in  past  tense  and  called 
** nuncupative**  by  testator,  and  though  it  was  not  signed  below  figures 
which  formed  no  part  of  the  will:  In  re  Fouche's  Estate,  Atkinson's  Appeal, 
Supreme  Court  of  Pennsylvania,  February  8,  1892,  Curiam  (23  Atl. 
Rep.,  547).-^.  ^.-S". 

Partnership — ^What  is.— Persons  who  jointly  buy  land  to  hold  for 
a  rise  are  not  partners,  and  therefore  either  party  can  sue  the  other  for 
reimbursements  of  allowances  made  by  him  on  joint  account,  without 
there  first  being  a  final  settlement  and  striking  off  a  balance  :  Clarke  v. 
Lidway,  Mr.  Justice  Blatchford,  January  26,  1892  (142  W.  S.,  682).— 
W.D.L.  • 
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Practice— Amount  Invoi^ved  to  Permit  an  Appbai^  to  the 
Supreme  Court— Raii^road  Mortgage— What  Included  under.— 
Where  several  plaintifis  claim  under  the  same  title,  and  the  determina- 
tion of  the  cause  necessarily  iuvdlves  the  validity  of  that  title,  though 
separate  decrees  have  been  given  in  fieivor  of  each  plaintiff,  the  Supreme 
Court  of  the  United  States  has  jurisdiction  as  to  all  such  plaintifife, 
though  the  individual  claims  of  none  of  the  plainti£Bs  exceed  the  limit 
prescribed  for  an  appeaL  A  railroad  mortgage  concerning  the  roadbed 
and  "also  all  other  property  real  and  personal  of  every  kind  and  de- 
scription whatsoever  and  wherever  situated,  etc.,  .  .  .  now  owned  or 
.  which  shall  hereafter  be  acquired  and  which  shall  be  appurtenant  to  or 
!  necessary  or  used  for  the  operation  of  said  road,"  does  not  cover  land 
granted  by  Congress  to  aid  in  the  construction  of  the  railroad :  New 
Orleans  Pacific  Railway  v,  Parker,  February,  1892,  Mr.  Justice  Brown 
(143  U.S.,  42).-^.  Z>./^. 

Practice— Removax  of  Case  to  Federai,  Courts— No  Neces- 
SARY  Stay  of  Proceedings  untii.  Payment  of  Costs  in  State 
Courts. — Before  a  trial  in  the  State  Court  the  defendant  petitioned  for 
removal  of  the  case  to  the  Federal  Courts.  The  petition  was  denied, 
and  on  verdict  for  the  plaintiff  the  defendant  took  the  case  through  all 
the  courts  of  the  State,  and  finally  appealed  to  the  Supreme  Court  of  the 
United  States,  where  the  judgment  in  favor  of  the  plaintiff  was  reversed 
on  the  ground  that  the  petition  for  removal  to  the  Federal  Courts  should 
have  been  complied  with.  The  State  Court  in  consequence  taxed  the 
plaintiff  over  |i,ooo  costs,  and  entered  a  judgment  in  favor  of  the  defend- 
ant for  this  sum.  A  transcript  having  been  filed  in  the  Circuit  Court  of 
the  United  States,  and  the  case  coming  on  for  trial,  the  defendant 
moved  for  a  stay  of  proceedings  until  costs  in  the  State  Courts  were  paid. 
The  Court  ordered  a  stay  only  until  the  costs  (I108.34)  in  the  Supreme 
Court  of  the  United  States  were  paid.  Held  :  That  it  was  competent  in 
the  Circuit  Court  to  exercise  its  sound  discretion  to  refuse  the  stay  asked 
for  by  the  defendant.  Judgment  in  favor  of  defendant  affirmed :  National 
Steamship  Co.  v,  Tugman,  February  i,  1892,  Mr.  Justice  Brown  (143  U.  S., 

RaII^ROAD  CpMPANIES— RESPONSIBIWTY  FOR  STATEMENTS  OF  EM- 
PLOYEES Concerning  Regulations  of  the  Road.— A  conductor 
stated  to  a  passenger  when  he  punched  his  ticket  that  he  had  a  right  to 
stop  over'at  a  certain  station.  The  passenger  in  consequence  stopped 
over,  but,  on  bocutling  another  train  and  offering  his  ticket,  was  told  that 
the  rules  of  the  company  did  not  permit  him  to  stop  over  on  that  ticket, 
and  that  he  must  pay  his  fare  in  cash.  On  his  refusal  he  was  ejected 
from  the  train.  In  an  action  against  the  railroad  company,  held,  under 
the  above  state  of  facts,  that  the  company  being  responsible  for  the  state, 
ments  of  regulations  concerning  tickets  made  by  the  conductor  on  the 
first  train,  that  the  plaintiff  was  rightfully  on  the  second  train  at  the  time 
of  his  expulsion,  and  that  the  company  was  liable  for  the  act  of  its  con- 
ductor in  ejecting  the  plaintiff:  Erie  Railroad  Co.  v.  Winter,  February  1, 
1892,  Mr.  Justice  Lamar  (143  U.  S.,  60).— W^.  D.  L, 
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THE    RAILROAD    LEASES    TO    CONTROL    THE 
ANTHRACITE  COAL  TRADE. 

ARE  THEY  VOID  UNDER  THE  CX)NSTITUTION  OF 
PENNSYLVANIA  ? 


By  Sydnby  G.  Fishbr,  Esq. 


The  Constitution  of  Pennsylvania  forbids  parallel  or 
competing  lines  of  railroad  to  lease  or  in  any  way  control 
each  other.  This  provision  is  found  in  the  constitutions 
or  codes  of  many  of  the  States.  It  was  adopted  as  the 
result  of  long  and  bitter  experience,  and  is  generally 
regarded  as  a  valuable  safeguard  for  the  people  against  the 
greed  and  power  of  corporations. 

It  was  based  on  two  ideas  or  propositions  :  First,  that 
it  is  a  good  thing  for  railroads  to  compete,  because  compe- 
tition makes  low  rates,  and  that  is  a  benefit  to  the  people. 
Secondly,  that  it  is  a  good  thing  to  prevent  railroads  from 
consolidating,  because  when  consolidated  they  become 
more  powerfiil  than  the  government,  corrupt  the  govern- 
ment, and  endanger  ttie  liberties  of  the  people. 

Two  suits  have  been  thus  far  instituted  to  annul  the 
Reading .  leases  and  agreements  with  the  Lehigh  Valley 
and  the  Jersey  Central:  one  by  Mathias  H.  Amot,  a  citizen 
19 
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vho  considers  himself  injured,  and  the  other  by  the  At- 
orney-General  for  the  Commonwealth  of  Pennsylvania. 
?rom  the  bills  and  answers  filed  in  these  cases  we  gather 
he  principal  facts. 

The  anthracite  coal  region  of  Pennsylvania  is  a  district 
►f  about  470  or  500  square  miles,  lying  in  the  counties  of 
Jchuylkill,  Carbon,  Northumberland,  Columbia,  Luzerne, 
vackawanna  and  Dauphin.  This  is  the  only  tract  of  land 
a  the  United  States  where  anthracite  coal  is  found. 

Before  the  leases  were  made,  about  three-fourths  of  all 
he  coal  taken  from  this  region  was  carried  by  three  sepa- 
te  and  independent  railroad  systems — the  Reading,  the 
^high  Valley,  and  the  Jersey  Central — which  competed 
irith  each  other,  more  or  less,  except  where  the  competition 
vas  checked  by  pools  or  agreements. 

There  was  first  the  Reading,  whose  main  line  extended 
rom  Philadelphia  to  Mount  Carbon,  in  the  anthracite 
egion.  The  Reading  tapped  the  district  on  its  west  side, . 
nd  shot  out  fr9m  itself  numerous  branches  and  leased  lines 
D  collect  the  coal.  It  carried  the  coal  to  tide-water  at 
Philadelphia,  where  it  met  with  but  little  competition.  It 
Iso,  by  a  series  of  lines  which  it  owned,  leased,  or  with 
rhich  it  had  traffic  arrangements,  carried  coal  to  tide- water 
t  New  York,  where  it  endured  a  sharp  competition  from 
le  other  two  roads.  It  had  a  satellite  known  as  the  Phila- 
elphia  and  Reading  Coal  and  Iron  Company,  whose  stock 
;  owned,  and  whose  bonds  it  guaranteed.  The  satellite 
wned  large  tracts  of  coal  lands  which  it  worked  by  collier- 
is,  and  sent  the  coal  to  market  over  the  tracks  of  its  foster- 
lother,  the  Reading  Railroad.  It  was  an  arrangement  to 
isure  profit;  for  the  combination  was  bound  to  make  some- 
ling  either  by  mining  the  coal  or  by  hauling  it. 

Secondly,  there  was  the  Lehigh  Valley  Railroad, 
^his,  like  the  Reading,  was  a  Pennsylvania  corporation, 
ad  tapped  the*  anthracite  district  on  the  east  side.  Its 
lain  line  extended  from  Easton  on  the  Delaware  up  the 
ehigh  Valley  to  Wilkesbarre.  When  it  reached  the  coal 
istrict  it  shot  out  branches  and  leased  lines  to  gather  in 
le  product.     A  map  of  these  two  roads,  the  Reading  and 
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the  Lehigh,  shows  them  approaching  the  fruitful  district, 
from  the  southeast,  getting  into  it  from  different  sides, 
and,  as  soon  as  they  are  in,  spreading  out  like  fans  or 
the  fingers  of  a  hand  until  they  almost  touch,  and  in  one 
place  are  closely  parallel  for  twenty-five  miles.  The  Lehigh 
Valley  carried  its  coal  in  two  main  directions — northwest 
to  Buffalo  and  the  Great  Lakes,  where  it  did  not  compete 
much  with  the  Reading;  and  eastward  by  means  of  lines 
teased  or  controlled  by  it  to  New  York  tide-water,  where 
its  competition  with  the  Reading  was  very  severe.  It  was 
also  interested  in  getting  coal  to  Philadelphia  tide-water. 
But  as  the  Reading  had  a  monopoly  there,  the  competition 
at  that  point  was  slight.  The  Lehigh,  like  the  Reading, 
had  a  satellite,  called  the  Lehigh  Valley  Coal  Company, 
which  owned  and  leased  large  tracts  of  coal  lands  and 
shipped  the  product  over  the  tracks  of  itis  foster-mother. 

Thirdly,  there  was  the  Central  Railroad  Company  of 
New  Jersey.  It  was  a  New  Jersey  corporation,  and  had  a 
line  extending  from  Phillipsburg  on  the  Delaware,  imme- 
diately opposite  Easton,  Pennsylvania,  to  tide- water  at  or 
near  New  York.  It  had  worke4  itself  into  the  anthracite 
region  in  the  manner  following: 

At  Phillipsburg  there  began  a  line  of  railroad,  called 
the  Lehigh  and  Susquehanna,  which  crossed  the  Delaware 
to  Easton,"  Pennsylvania,  and  extended  from  there  to  Union 
Junction,  running  parallel  with  the  Lehigh  Valley  Railroad; 
and  it  had  branches  and  leased  roads  extending  into  the 
coal  regions.  It  was  owned  by  another  organization, 
a  Pennsylvania  corporation,  called  the  Lehigh  Coal  and 
Navigation  Company.  From  this  company  the  Jersey 
Central  leased  the  Lehigh  and  Susquehanna,  and  thus 
entered  the  coal  regions.  It  also  had  its  satellites;  for  the 
Lehigh  Coal  and  Navigation  Company,  which  owned  the 
Lehigh  and  Susquehanna,  owned  also  lafge  tracts  of  coal 
land,  and  sent  the  product  to  market  after  the  manner  of  a 
good  and  worthy  satellite.  But  the  Jersey  Central  was  not 
content  with  one  satellite.  It  had  another,  the  Lehigh  and 
Wilkesbarre  Coal  Company,  which  owned  and  leased  large 
tracts  of  coal  land  and  performed  all  the  duties  of  a  satellite. 


Digitized  by 


Google 


THE  ANTHRACITE  COAL  TRADE. 

:h  were  the  three  great  systems  which  for  many 
ve  transported  three-fourths  of  all  the  coal  that  was 
in  the  anthracite  region.  On  the  eleventh  and 
days  of  Febtuary,  1892,  one  of  these  monsters  swal- 
le  other  two.  It  was  the  Reading  whose  maw  was 
>acious;  and  it  was  managed  in  this  wise. 
t  Reading, '  first  of  all,  leased  the  whole  Lehigh 
jystem  and  all  it  contained,  branch  roads,  leased 
tellites  and  everything.  That  was  on  February  11, 
The  next  day  it  gathered  in  the  Jersey  Central 
but  not  so  directly  and  easily.  It  put  forward  a 
tellite  called  the  Port  Reading  Railroad  Company, 
ersey  corporation,  which  owns  a  line  of  road  from 
3rook  to  Arthur  Kill,  a  tide- water  tributary  of  New 
ay.  This  Port  Reading  Company,  by  a  previous 
mding  with  its  mother,  went  and  swallowed  the 
Central  system  by  means  of  a  lease,  taking  branch 
eased  lines,  Lehigh  and  Susquehanna  and  every- 
Having  got  the  Jersey  Central  system  comfortably 
:he  satellite,  the  Reading  guaranteed  the  lease  and 
by  which  it  had  been  done. 
Hiat  was  the  object  of  all  this?" 
h,  nothing  at  all;  just  to  make  more  money;  but  * 
icrease  the  price  of  coal. ' ' 

:  what  does  the  Constitution  of  Pennsylvania  say 
roceedings  of  that  kind  ? 

o  railroad,  canal,  or  other  corporation,  or  the  les- 
Tchasers,  or  managers  of  any  railroad  or  canal  cor- 
i,  shall  consolidate  the  stock,  property  or  franchises 
corporation  with,  or  lease  or  purchase  the  works  or 
es  of,  or  in  way  control,  any  other  railroad  or  canal 
;ion  owning  or  having  under  its  control  a  parallel 
eting  line.''* 

irill  be  observed  that  the  Constitution  says  '*par- 
rompeting;"  so  that  competition  alone  without  par- 
comes  within  the  clause.     In  Commonwealth  v. 
enna.  R.  R.,'and  Commonwealth  v.  Beach  Creek, 

cle  XVII,  Section  4. 

ana.  County  Court  Rep.,  214. 
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etc.,  R.  R./  it  was  held  that  control  of  any  kind,  whether 
direct  or  indirect,  was  forbidden.  The  Court  forbade  the 
Pennsylvania  Railroad  to  gain  control  of  the  South  Penn 
by  making  the  Pennsylvania  Company  a  cat's  paw  to  ac- 
quire the  control.  It  also  enjoined  the  Pennsylvania  Rail- 
road from  controlling  the  Beach  Creek  Railroad  by  means 
of  the  Northern  Central.  These  two  cases  decided  that  the 
courts  will  look  into  the  real  merits  of  the  situation  and 
discover  how  the  control  is  to  be  exercised,  and  that  any 
kind  of  control,  whether  direct  or  through  the  medium  of 
an  agreement  or  a  friendly  line,  will  be  prohibited. 

Now,  the  parallelism  between  the  Reading  and  Lehigh 
is  in  one  instance  supposed  to  be  rather  slight.  The  bills 
charge  a  parallelism  of  about  twenty-five  miles  between 
Tamanend  Junction  and  Mount  Carmel.  The  answer 
admits  the  parallelism,  but  denies  that  it  involves  any  com- 
petition worth  considering.  The  coal  carried  from  those 
points  by  the  Reading  is  taken  either  northwesterly  to 
Williamsport,  or  southwesterly  to  Philadelphia,  neither  of 
which  points  is  reached  by  the  Lehigh,  whose  coal  from 
the  neighborhood  of  Mount  Carmel  and  Tamanend  Junction 
is  taken  easterly  to  Penn  Haven  Junction.  The  general 
merchandise  carried  at  these  points  of  parallelism  is,  the 
Reading  assures  us,  very  insignificant,  and  not  subject  to 
competition  by  the  Lehigh.  The  merchandise  traffic  for 
the  year  1891  amounted  to  only  $1,971.60,  and  the  passen- 
ger traffic  to  only  $6,238. 18,  making  in  all  $8,209.78. 

The  Reading,  so  far  as  this  actual  parallelism  is  con- 
cerned, evidently  intends  to  rely  on  the  doctrine,  **/?^ 
minimis  non  curat  lex^  But  the  question  arises,  is  it  a 
trifle?  Twenty- five  miles  of  parallelism  is  not  a  small 
thing.  A  railroad  that  long  might  earn  enormous  divi- 
dends; and  some  railroads  of  only  half  that  length  near 
great  centres  of  population  are  well  known  to  earn  enor- 
mous dividends.  Perhaps  the  traffic  is  small  now;  but  it 
may  become  very  large  in  the  course  of  the  next  nine 
hundred  and  ninety-nine  years,  the  period  of  the  lease. 

Moreover,  the  present  merchandise  traffic  of  $8,209.78 

*  I  Ibid.,  223. 
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a  trifle  to  the  people  who  live  in  that  neighborhood, 
it  may  be  asked,  did  not  the  Constitution  intend  to 
::t  these  few  people?  It  certainly  did.  It  intended 
otect  everybody;  that  is  its  function.  It  was  not 
:ed  by  the  people  for  the  purpose  of  protecting  the 
c  in  a  vague,  general  way,  and  allowing  a  few  hundred 
ew  thousand  individuals  here  and  there  to  be  crushed, 
question  is  one  of  civil  rights  under  the  organic  law 
t  State;  and  in  such  questions,  so  long  as  there  is  any 
ciable  injury  to  an  individual  or  individuals,  the 
ine  of  de  minimis  does  not  apply. 
Suppose  the  answer  of  the  Reading  to  be  true,  that 
ugh  the  roads  are  parallel  for  that  twenty-five  miles, 
here  has  thus  far  been  no  competition.  Can  the 
i  accept  or  act  upon  such  a  fact?  Possibly  the  roads 
it  now  compete.  But  if  they  are  parallel,  will  they  not 
sarily,  or  in  all  human  probability,  compete  within 
lext  thousand  years  save  one?  The  Constitution 
Is  parallel  roads  to  lease  or  control  each  qther,  and 
Is  it  in  plain  language.     Is  it  for  the  courts  to  define 

that  language  by  saying  that  just  at  present  the 
lelism  does  not  produce  competition  ?  The  provision 
I  Constitution  was  made  to  protect  the  people  for  the 
i  and  for  all  time.     Parallel  roads  were  forbidden  to 

because  parallelism  usually  brings  competition.     If 

were  only  a  hundred  farmers  and  trappers  within 
twenty-five  miles  of  parallelism,  they  are  entitled  to 
irotection  of  the  Constitution;  they  are  entitled  to 
competition  maintained.  They  are  entitled  to  have 
intained  for  all  time;  for  within  the  next  thousand 

they  may  grow  from  a  hundred  to  a  hundred  thou- 
or  their  farms  may  be  the  seat  of  a  great  city  or  of 
►r  three  cities. 
t  is  hardly  an  answer  to  say  that  the  Court  should 

the  lease  to  stand  until  there  is  competition,  and 
,  in  the  future,  competition  arises,  annul  the  lease, 
e  same  way  it  might  be  said  that  if  the  competition, 
ig  arisen,  should  in  the  future  cease,  the  Court  should 
e  the  lease  ;  and  then,  when  the  competition  arose 
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again,  annul  the  lease  again.  The  Court  is  not  given  the 
power  to  play  fast  and  loose  with  a  lease — to  adjudicate  it 
good,  and  then  with  a  change  of  trade,  adjudicate  it  void. 
The  Court  is  not  a  railroad  administrator,  a  railroad  com- 
missioner or  an  Interstate  Commerce  Commission.  Is  the 
lease  good  or  bad  to-day?  —  that  is  the  question.  The 
Court  is  called  upon  to  construe  the  law  and  the  Constitu- 
tion ;  and  the  Constitution  says  as  plainly  as  words  can 
say  that  parallel  lines  shall  not  lease  or  control  each  other. 
It  is  doubtful  whether  the  Court  can  go  further  than  merely 
to  find  whether  the  lines  are  parallel.  Whether  the  paral- 
lelism at  present  produces  competition  or  not  is  hardly  the 
question  ;  for  the  Constitution  says  flatly  that  parallel  lines 
shall  not  lease. 

There  is  another  instance,  of  parallelism  which  is  by 
no  means  a  trifle.  The  Lehigh  and  Susquehanna  Railroad 
is  parallel  for  practically  its  entire  length,  a  distance  of  105 
miles,  with  the  Lehigh  Valley.  Before  the  leases  were 
made,  the  .Lehigh  and  Susquehanna,  through  its  owner, 
the  Lehigh  Coal  and  Navigation  Company,  or  through  its 
lessee,  the  Jersey  Central,  was  an  active  competitor  of  the 
Lehigh  Valley,  which  lies  directly  alongside  of  it.  By  the 
leases,  the  Reading  has  leased  the  Lehigh  Valley  on  the 
nth  of  February  and  stepped  into  its  shoes,  and  the  next 
day  it  gains  control  of  the  Lehigh  Valley's  competitor  and 
parallel,  the  Lehigh  and  Susquehanna.  It  makes  no  dif- 
ference that  it  accomplishes  that  control  in  a  roundabout 
way,  by  getting  the  Port  Reading  Company  to  lease  the 
Jersey  Central,  which  leases  the  Lehigh  and  Susquehanna, 
and  then  guaranteeing  the  contract  and  lease  made  by  the 
Port  Reading.  The  Court  has  already  decided  in  the 
South  Penn  and  Beach  Creek  cases  that  this  indirect  con- 
trol is  just  as  bad  as  a  direct  lease  ;  and,  moreover,  the 
Constitution  says  that  parallel  or  competing  lines  shall  not 
purchase,  lease  or  *'  in  any  way  control "  each  other. 

The  matter  is,  indeed,  too  clear  for  argument.     There 
is  no  question  of  the  close  parallelism  and  close  competi- 
tion ;  and  the  Reading,  in  its  answer,  shows  no  signs  of* 
making  light  of  the  question. 
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There  is  another  apparent  instance  of  competition 
hich  the  Reading  says  is  also  a  trifle  that  the  law  will 
ot  regard.  There  is  a  colliery,  called  the  Mount  Carmel 
dliery,  the  property  of  Mr.  T.  M.  Righter,  which  is 
cached  by  both  the  Reading  and  the  Lehigh.  This  man 
as  been  apparently  enjoying  the  privilege  of  having  two 
^mpeting  lines  by  which  to  ship  his  coal.  He  has  also 
pparently  made  some  use  of  the  situation,  sending,  the 
tiswer  says,  during  the  year  1891,  36,000  tons  by  the  Read- 
ig,  and  23,000  tons  by  the  Lehigh — a  total  of  59,000. 
^his  apparent  competition  is  somewhat  spoiled  by  the 
ict,  of  which  we  are  assured  from  reliable  sources,  that 
[r.  Righter  leases  all  his  coal  land  from  either  the  Read- 
ig  or  the  I^ehigh,  and  ships  the  coal  produced  on  any 
art  of  it  over  the  road  of  the  company  that  owns  it, 

The  fact  that  the  Reading  and  Lehigh  have  owned  a 
irge  part  of  the  coal  they  carried,  and  in  the  future  will 
wn  it  all,  is  a  troublesome  factor  in  the  problem. 

The  competition  and  parallelism  between  the  Lehigh 
'alley  and  the  Lehigh  and  Susquehanna  are  clear,  and 
ecessarily  prohibit  the  Reading  from  controlling  first  One 
nd  then  the  other.  The  parallelism  between  the  Lehigh 
'^alley  and  the  Reading  for  the  twenty-five  miles  from 
'amanend  Junction  is  also  clear.  But  what  shall  be  said 
f  the  parallelism  and  competition  between  the  Reading 
nd  the  Lehigh,  taking  each  road  as  a  whole  ? 

This  is  the  most  difficult  part  of  the  case ;  and  it  is 
npossible  to  come  to  any  definite  opinion  about  it  with 
le  facts  at  our  command.  It  would  require  a  long  inves- 
gation  and  careful  examination  into  tiie  history  of  the 
NO  roads  before  any  intelligent  result  could  be  reached. 

First,  are  the  roads  parallel?  In  a  certain  sense,  they 
re.  A  glance  at  the  map  shows  that  they  run  in  the 
une  general  direction,  within  Pennsylvania,  keeping 
bout  fifty  miles  apart.  At  what  distance  do  road»,  par- 
Uel  in  a  wide  sense,  become  parallel  in  a  legal  sense? 
^he  Courts  have  not  decided.  But  it  is  not  likely  that 
ley  would  declare  the  Reading  and  the  Lehigh  parallel  in 
!ie  sense  the  Constitution  means. 


Digitized  by 


Google 


THE  ANTHRACITE  COAL  TRADE.         297 

If  we  may  hazard  a  definition,  we  might  say  that  rail- 
roads are  parallel,  in  the  sense  intended  by  the  Constitu- 
tion, when  they  run  side  by  side  and  near  enough  to  each 
other  to  make  it  inherently  probable  that  they  will,  at 
some  time  or  other,  compete  for  freight  or  passengers. 

The  Reading  and  the  Irchigh  are  hardly  near  enough  to 
each  other  to  make  their  parallelism  necessarily  involve 
competition.  We  are,  therefore,  driven  to  the  other  ques- 
tion: Did  they,  as  a  matter  of  fact,  compete  before  the 
leases  were  made  ? 

Again,  we  must  ask,  what  is  competition  ?  and  again 
we  must  hazard  a  definition. 

Railroads  compete,  in  the  sense  intended  by  the  Con- 
stitution, when,  if  left  to  themselves,  without  the  inter- 
ventions of  pools,  combinations  or  agreements,  they  would 
bid  against  each  other  for  the  same  freight  or  passengers. 

Now,  there  is  no  question  but  that  the  Reading  and  the 
Lehigh  both  drew  their  anthracite  freight  from  that  region 
of  about  500  square  miles.  Were  they  bidding  against 
each  other  for  the  same  freight  ? 

'*  No,''  they  would  answer,  **  because,  with  the  excep- 
tion of  that  colliery  of  Mr.  Righter's,  each  of  us  ran  to  a 
different  set  of  collieries;  and,  in  many  instances,  each  of 
us  owned  the  coal  we  carried." 

The  reply  to  this  is:  Did  you  not  refrain  from  running 
to  the  same  collieries  because  of  a  private  understanding 
or  agreement  between  yourselves,  by  which  each  was  to 
work  his  own  field;  and  does  not  this  agreement  show  that 
naturally  there  was  competition  between  you  ? 

Was  not  each  one  of  you  prevented  from  raising  rates 
beyond  a  certain  point  by  the  fear  that  the  understanding 
would  be  broken,  and  your  rival  would  build  a  line  to  the 
colliery  against  whom  you  had  raised  the  rates,  or  that  that 
colliery  would  build  a  private  line  to  reach  your  rival  ? 

If  you  had  fears  and  agreements  of  this  sort,  then 
there  was  competition  between  you. 

Moreover,  you  were  owners  of  coal,  as  well  as  carriers 
of  it.  Do  you  mean  to  say  that  you  did  not  compete  with 
each  other  as  sellers  of  this  coal?    If,  although  chartered 
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IS  a  railroad,  you,  through  the  formality  of  another  cor- 
poration, become  a  coal  miner,  is  not  the  Court  bound  to 
notice  your  competition  in  that  respect  and  discover 
whether  it  is  included  in  the  intention  of  the  Constitution? 

By  your  leases  you  have  acquired  the  ownership  of  the 
principal  part  of  the  anthracite  coal  of  the  United  States. 
Most  of  the  remaining  part  you  have  bought  up  by  an 
igreement  with  the  private  collieries  to  take  it,  at  the 
mouth  of  the  mine,  at  a  fixed  percentage  of  whatever  may 
be  the  market  price.  Thus  you  practically  control  the 
price  of  all  the  anthracite  coal  in  the  United  States.  There 
ire  no  more  rates  on  anthracite.  You  own  the  anthracite 
md  you  .carry  it  You  can  call  it  all  rate  or  all  price,  just 
IS  suits  your  bookkeeping. 

Do  you  mean  to  say  that,  before  making  this  combina- 
:ion,  you  two  were  not  competitors  ;  and  that  you  did  not 
nake  this  combination  to  wipe  out  the  inconveniences  of 
competition  ? 

When  the  Constitution  said  that  competing  railroads 
ihould  not  lease  or  control  each  other  in  any  way^  did  it 
nean  merely  as  carriers  for  others?  Did  it  mean  that  they 
could  avoid  competing  as  carriers  by  each  one  owning  the 
product  they  carried  ?  Did  it  mean  that  after  that  they 
could  combine,  buy  up  all  of  a  valuable  product  produced 
mly  in  Pennsylvania,  and  say,  *'We  take  it  to  market 
lot  as  carriers,  but  as  owners?  " 

The  people  of  Pennsylvania  at  large,  every  man  and 
ivery  family  that  bum  coal  in  winter,  can  be  affected  by 
;uch  a  combination.  The  question  resolves  itself  to  this  : 
3as  not  the  Reading,  by  means  of  these  lines,  the  power 
)f  controlling  the  price  of  anthracite  ?  Has  it  not  a  power, 
n  this  respect,  which,  before  the  lease,  it  had  not?  If  it 
las  such  a  power,  then  the  lease  is  that  species  of  control 
brbidden  by  the  Constitution. 

The  Constitution  aims  at  power.  .  It  aims  to  cut  down 
)ower  dangerous  to  the  people.  It  aims  to  prevent  power 
getting  into  hands  where  it  may  be  used  against  the  people, 
t  aims  to  prevent  possibilities  and  probabilities.  It  is  not 
enough  that  the  power  thus  far,  up  to  the  time  of  the 
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decision  of  the  Court,  has  not  been  abused.  It  may  here- 
after be  abused  ;  and  that  is  enough. 

The  Cpnstitution  did  not  intend  the  courts  to  be  de- 
ceived by  present  appearances  or  by  assertions,  or  even 
economical  proofs,  that,  in  all  probability,  the  rates  would 
remain  the  same,  or,  at  the  worst,  would  not  be  raised  ex- 
travagantly. If  the  rates  remain  the  same,  the  competing 
roads  are  still  forbidden  to  control  each  other,  because  the 
control  puts  it  in  their  power  to  raise  the  rates  whenever 
they  choose.  It  is  that  power  over  the  citizen's  pocket 
which  the 'Constitution  was  aiming  to  strike  down.  It 
would  be  very  futile  and  weak  for  the  Court  to  say, 
"We  will  let  you  lease;  but  the  moment  you  raise  the  rate 
one  penny  in  consequence  of  the  power  we  have  given 
you,  that  moment  we  will  take  your  lease  away."  The 
Constitution  forbids  even  the  grant  of  such  power.  It  for- 
bids the  courts  to  give  such  power.  It  does  not  give  them 
leave  to  give  the  power  and  then  regulate  it  afterward. 

If  the  rate  is  raised  only  half  a  penny  per  ton,  the  con- 
stitutional  prohibition  applies  to  that  half-penny  as  much 
as  to  a  dollar.  If  you  admit  the  possibility  of  a  rise  of 
half  a  penny  in  consequence  of  the  new  power  given,  you 
admit  that  you  are  within  the  reason  and  mischief  aimed 
at  by  the  constitutional  prohibition. 

So  far  as  the  law  is  concerned,  the  question  cannot  be 
placed  on  the  basis  of  profit-sharing.  It  may  be  that,  as  a 
matter  of  political  economy,  it  would  be  wiser  for  the 
people  of  Pennsylvania  to  pay  twenty-five  cents  more  a  ton 
for  anthracite  coal  and  have  the  Reading  a  solvent  corpora- 
tion. That  is  not  the  question  before  the  Court.  The 
question  is,  what  the  Constitution  says,  what  it  means,  and 
what  are  the  reasons  for  that  meaning. 

This  brings  us  to  the  broader  view  of  the  subject : 
What  was  the  whole  object  of  the  people  in  adopting  that 
clause  of  the  Constitution  ?  Was  it  merely  to  get  cheaper 
rates  for  themselves — a  diflFerence  of  two  cents  a  mile  in 
hauling  passengers  or  a  diflFerence  of  twenty-five  cents  a 
ton  in  hauling  coal?  Was  it  not  for  a  larger  purpose? 
Was  it  not  their  method  of  solving  the  great  question  of 
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:he  age — the  corporation  problem?  They  were  liberal 
:o  the  corporations ;  they  always  had  been.  They 
recognized  in  them  the  great  instrument  of  modem  de- 
/elopment.  But  they  intended  to  check  their  enormous 
30wer  and  the  abuse  of  that  power.  For  that  reason  they 
idopted  that  clause  of  the  Constitution . 

What  will  be  the  power  resulting  from  the  whole  an- 
:hracite  coal  trade,  formerly  in  the  hands  of  three,  now  in 
:he  hands  of  one?  Who  can  estimate  it?  There  must  be 
idded  also  the  power  which  will  come  from  having  ab- 
sorbed both  the  passenger  and. the  general  merchandise 
:rafl5c  of  the  two  competitors. 

In  its  answer  filed,  the  Reading  says  that  it  had  recently 
freatly  increased  its  business  by  connections  with  the  Bal- 
:imore  and  Ohio  and  the  New  York  Central,  sp  that  it  be- 
came necessary  that  it  should  acquire  the  best  and  greatest 
terminal  facilities  in  New  York  Harbor.  This  was  the 
more  important  because  by  means  of  the  Lehigh  Valley  it 
would  have  a  line  to  the  Great  Lakes,  and  thus  be  enabled 
to  sweep  in  a  vast  general  trade  from  the  West  to  the  sea- 
board.    This  means  power,  and  enormous  power. . 

When  the  prohibition  contained  in  our  Constitution 
was  adopted  in  1874,  the  most  active  incentive  to  its  adop- 
tion was  the  Pennsylvania  Railroad,  which  had  been  riding 
rough-shod  over  the  State,  controlling  legislatures  and  city 
:ouncils.  The  people  had  had  enough  of  that  master. 
They  were  not  willing  it  should  be  greater;  and  they  in- 
tended to  prevent,  if  possible,  the  creation  of  another. 

Many  of  the  people  of  Pennsylvania  are  for  the  moment 
511ed  with  the  generous  hope  that  the  Reading  leases  will 
pull  through.  But  if  that  hope  should  aflfect  the  judgment 
rf  the  Court,  might  we  not  all  live  to  regret  it? 

The  provision  of  the  Constitution  is  a  wise  one,  and 
recent  events  in  Philadelphia  show  it  to  have  been  wise. 
The  prohibition  of  the  Constitution  against  parallel  or 
:ompeting  lines  of  railroads,  leasing  or  controlling  each 
Dther,  does  not  apply  to  the  street  railways  of  a  city.*  In 
consequence,    we   have   in   Philadelphia  an  organization 

1  Gyger  v.  West  Phila.  P.  R.  Co.,  26  W.  N.  C,  437- 
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known  as  the  Traction  Company,  the  product  of  parallels 
and  competitors  swallowed  whole.  It  owns  the  city,  is 
part  of  the  city  government,  and  is  stronger  than  the  city 
government. 

The  main  point  of  the  corporation  problem  is  that 
corporations  tend  to  become  stronger  than  the  government 
and  stronger  than  the  people.  Our  people  have  already 
one  such  corporation.  Do  they  want  another,  which  shall 
be  seated  in  the  eastern  half  of  the  State,  with  its  rival 
seated  in  the  western  half;  and,  having  made  the  two, 
would  they  like  the  two  to  combine  into  one? 


IS  THE  BOUNTY  ON  SUGAR  CONSTITUTIONAL? 


By  Wm.  Draper  Lewis,  Ph.D. 


In  the  February  number  of  the  Harvard  Law  Review^ 
Charles  F.  Chamberlayne  has  an  article,  entitled  **The 
Sugar  Bounties.*'^  It  is  a  careful  and  able  presentation  of 
the  view  th^t  the  ** Sugar  Bounty  Clause''  of  the  McKinley 
TariflF  Act  is  unconstitutional.*  The  ground  taken  by  the 
author  is  substantially  the  same  as  that  taken  by  the 
counsel  for  Sternbach  &  Co.,  when  the  case  of  that  firm 
against  the  Government,  which  was  supposed  by  Mr. 
Chamberlayne  to  involve  the  power  of  Congress  to  grant 
bounties,  was  before  the  Court.  It  is  argued  that  it  is 
against  the  nature  of  a  free  government  to  grant  bounties 
to  private  persons  for  entering  or  laboring  in  a  private 
employment. 

The  case  of  Sternbach  v.  United  States  has  now  been 
decided  by  the  Court,*  Mr.  Justice  Harlan  expressly  refuses 
to  enter  on  the  question  of  the  constitutionality  of  a 
bounty.*    It  is  diflScult,  nay  almost  impossible,  to  imagine  a 

1  Harvard  Law  Rep.,  Vol.  V,  p.  320. 

*  Act  of  Oct  I,  1890,  C.  1244,  Sec.  i,  Par.  af3T,  Schedule  E. 

*  Reported  under  the  name  of  Field  v.  Clark,  143  U.  S.,  649. 

*  Page  695. 
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case  arising,  the  decision  of  which  would  necessarily  involve 
the  constitutionality  of  a  bounty  givfen  by  the  Federal 
Government.  But  we  may  be  sure  that  sooner  or  later  a 
way  will  be  found  to  legitimately  test  the  correctness  of 
the  position  assumed  by  Mr.  Chamberlayne.  Then,  in 
the  words  of  Mr.  Justice  Harlan,  **It  would  be  difficult  to 
suggest  a  question  of  larger  importance,  ©r  one  the  decision 
of  which  would  be  more  far-reaching."  To  say  that  the 
genius  of  the  institutions  of  a  fr^e  people  prevents  them 
stimulating,  by  bounties,  particular  industries — ^something 
all  national  governments  have  done,  and  something  which, 
perhaps,  one-half  of  our  people  believe  to  be  the  correct 
economic  policy  to  pursue — is  one  whose  importance  de- 
mands of  every  citizen  the  most  careful  consideration,  and 
requires  us  to  go  into  the  fundamental  principles  of  con- 
stitutional law. 

All  our  governments  are  created  by  written  consti- 
tutions. The  people  are  sovereign,  but  government  with 
us  is  the  creature  of  the  Constitution.  No  one  has  placed 
the  light  in  which  we  should  regard  our  constitutions, 
whether  State  or  National,  better  than  Mr.  Justice  Brewer. 
He  says:  **  The  object  of  the  constitution  of  a  free  govern- 
ment is  to  grant,  not  to  withdraw,  power.  The  habit  of 
regarding  the  legislature  as  inherently  omnipotent^  and 
looking  at  what  express  restrictions  the  constitution  has 
placed  upon  its  action,  is  dangerous  and  tends  to  error. 
Rather,  regarding,  first,  those  essential  truths,  those  axioms 
of  civil  and  political  liberty  upon  which  all  free  govern- 
ments are  founded;  and,  secondly,  statements  of  principles 
in  the  Bill  of  Rights,  upon  which  this  governmental  struct- 
ure is  reared,  we  may  then  properly  inquire  what  powers 
the  words  of  the  constitution— the  terms  of  the  grant — 
convey.''^ 

All  power  resides  in  the  people,  or,  as  the  political 
scientists  have  it,  in  **the  State."     Part  of  this  power  they 

^Tbe  State  v,  Nemaha  Co.,  7  Kansas,  pp.  554,  555.  Diss,  opinion 
of  Mr.  Justice  Brbwbr.  Mr.  Justice  MiiXBR,  in  Loan  Asso.  v,  Topeka,  20 
Wall.,  p.  663,  says :  **  The  theory  of  our  governments,  State  and  National, 
is  opposed  to  the  deposit  of  unlimited  power  anywhere.*' 
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have  delegated  to  the  government  created  by  the  constitu- 
tion. To  interpret  the  powers  granted  we  need  not  go 
back  of  the  constitution.  The  numerous  dicta  which 
speak  of  the  unwritten  constitution  back  of  the  written, 
while  they  indicate  a  correct  point  of  view,  are  unfortunate 
in  the  choice  of  words.*  What  is  meant  is,  that  the  words 
of  the  instrument  itself,  like  the  words  of  any  other  instru- 
ment, should  be  interpreted  in  the  light  of  the  object  which 
the  people  had  in  view  when  they  adopted  it.  If,  in  the 
case  of  a  written  constitution,  the  central  object  is  the 
establishment  of  a  government  of  a  free  people — a  repub- 
lican government — the  fundamental  principles  of  a  free 
government,  the  liberty  and  equality  of  the  citizens  is 
always  the  undercurrent  of  thought,  in  every  line,  in  every 
word.  It  is  in  the  light,  therefore,  of  the  fundamental 
principles  of  human  liberty,  that  we  must  interpret  every 
power  which  has  been  delegated  by  the  people  to  the 
government. 

This  principle,  we  all  must  admit,  is  as  applicable  to 
the  Federal  as  to  the  State  governments.  The  people  of 
this  country  never  intended  to  create  a  despotism.  There 
are  individual  rights  that  are  beyond  the  control  of  the 
government  of  the  United  States.  Mr.  Justice  Miller  has 
truly  said:  '*A  government  which  recognized  no  such 
rights,  which  held  the  lives,  the  liberty  and  the  property 
of  its  citizens  subject  at  all  times  to  the  absolute  despotism 

>  Thus  Judge  BscK,  in  bis  concurring  opinion  in  Hanson  v,  Vernon, 
27  Iowa,  p.  73,-sa3r8 :  "There  is,  as  it  were,  back  of  the  written  constitu- 
tion, an  unwritten  amstitution,**  Yet,  in  spite  of  this  unfortunate  use 
of  words,  we  believe  the  expression  indicates  a  sounder  conception  than 
that  of  Mr.  Justice  Ci^iFPORO,  in  his  dissenting  opinion,  in  Loan  Asso.  v, 
Topeka,  20  WaU.,  p.  669,  where  he  sa3rs  :  '*  Courts  cannot  nullify  an  Act 
of  the  State  on  the  vague  ground  that  they  think  it  opposed  to  a  general 
latent  spirit,  supposed  to  pervade  or  underlie  the  constitution,  where 
neither  the  terms  nor  the  implications  of  the  instrument  disclose  any  such 
restriction."  See  also  the  dissent  of  Judge  Coi,E,  in  Hanson  v.  Vernon, 
27  Iowa,  p.  78.  No  Act  of  the  Legislature  can  be  annulled  on  vague 
ground;  but  the  foundation  principles  of  human  liberty  are  not  vague, 
and  the  structure  of  all  our  constitutions  shows  that  the  powers  granted 
to  government  were  to  be  limited  by  those  principles. 
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id  unlimited  control  of  even  the  mostdemocratic  depository 
f  power,  is  after  all  but  a  despotism."* 

There  are,  therefore,  fundamental  rights,  which  we  as 
idividuals  have  in  common  with  other  citizens  of  this 
ee  government  Does  the  Act  of  Congress,  granting  a 
3unty  on  the  production  of  sugar,  trespass  on  our  rights  ? 
;  is  contended  that  it  does,  in  that  it  appropriates  money 
►r  private  purposes.  If  the  appropriation  of  money  to  pay 
igar  bounties  is  the  furtherance  of  a  private  purpose,  and 
3t  public,  there  is  no  doubt  but  that  the  bounty  is  uncon- 
itutional.  For  if  there  is  one  proposition  more  funda- 
lental  than  another,  it  is  that  a  free  government  is  estab- 
shed  for  public  and  not  private  ends.  An  Act,  whose 
rimary  object  is  to  benefit  A,  B  or  C,  cannot  become  law. 
o  multiply  authority  or  quotation  on  this  head  would  be 
seless.* 

The  question  then  is:  What  is  a  **  public  purpose?" 
he  way  in  which  all  the  cases,  which  have  involved  the 
roper  construction  of  the  term,  have  come  before  the 
Durts,  is  where  municipalities,  under  the  permission  of 
tate  legislatures,  have  subscribed  to  the  stock,  or  donated 
loney  to  private  companies,  or  granted  money  to  indi- 
iduals  or  firms .  In  all  the  cases  the  courts  have  universally 
icognized  the  fact  that  an  Act,  whose  primary  object  was 
le  benefit  of  A  or  B  or  C,  is  nothing  more  than  an  attempt 
t  legislation,  futile,  because  of  the  want  of  power  granted 
y  the  people  to  the  Legislature. 

The  courts  have  universally  declared  that  all  ordinances 
f  city  councils,  granting  aid  to  manufacturing  companies, 
r  others  engaged  in  private  business,  are  void.      Thus, 

'  I/>an  Asso.  v,  Topeka,  20  WaU,  p.  662. 

^  **  To  lay  with  one  hand  the  power  of  government  on  the  property  ot 
le  citizen,  and  with  the  other  to  bestow  it  upon  favored  individuals,  to 
d  private  enterprise,  and  build  up  private  fortunes,  is  none  the  less  a 
^bbery,  because  it  is  done  under  the  forms  of  law,  called  '  taxation.' 

**  No  government  can  tax  the  whole  people  for  the  benefit  of  a  single 
[dividual  or  an  enumerated  class  of  individuals.*'  **By  taxation,"  says 
bief  Justice  Bi^ack,  of  Pennsylvania,  **  is  meant  a  certain  mode  of  raising 
ivenue  for  a  public  purpose,  in  which  the  community  that  pays  it  has  an 
iter^t"    Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.,  p.  174. 
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when  the  town  of  Jay,  in  Maine,  under  permission  of  the 
legislature,  provided  that  if  a  certain  private  company 
moved  its  plant  from  another  town  in  the  State  to  Jay,  the 
town  would  lend  $10,000  to  the  company,  the  Supreme 
Court  of  the  State  held  the  Ordinance  void,  as  the  moving 
of  the  company's  saw-mill  to  the  town  was  not,  for  the  in- 
habitants of  Jay,  a  public  purpose.'  The  fact  that  the  town 
had  been  authorized  to  make  the  loan  by  the  legislature 
was  immaterial;  the  legislature  only  being  able  to  grant  to 
the  corporation  power  to  pass  laws  for  public  purposes  per- 
taining to  the  town.  The  fundamental  principle  of  govern- 
ment, that  its  Acts  must  be  for  public  purposes  and  not  for 
private  gain,  as  thus  applied  to  loans  to  particular  com- 
panies by  municipalities,  has  been  made  in  every  State  in 
the  Union,  in  which  the  question  has  arisen,  and  in  the 
Supreme  Court  of  the  United  States.'  Whether  the  aid 
has  been  attempted  through  loans  or  through  subscriptions 
to  stock,  the  purpose,  the  aid  of  particular  persons,  being 
private,  the  Acts  have  been  declared  void.* 

That  there  may  be  a  public  advantage  in  the  prosperity 
of  A,  B  or  C  cannot  be  denied.  But,  **  the  promotion  of  the 
interests  of  individuals,  either  in  respect  to  property  or 
business,  although  it  mayresult  incidentally  in  the  advance- 
ment of  the  public  welfare,  is  in  its  essential  character  a 
private  and  not  a  public  object.  The  incidental  advan- 
tage to  the  public,  or  to  the  State,  which  results  from  the 
promotion  of  private  interests  and  the  prosperity  to  private 
enterprise  or  business,  does  not  justify  their  aid  by  the  use 
of  public  money.'**    In  fact,  the  conclusion  of  every  court 

*  Allen  V.  Town  of  Tav.  60  Me..  T24. 

64  N.  Y.,  91  ;  Commercial  Bank  of 
^  Rep.,  353  ;  McConnell  v.  Hamm, 
ikakee,  64  111.,  249 ;  English  v.  The 
nge,  113  U.  S.,  I ;  Parkensburg  v, 
Iwankee,  10  Wis.,  242  ;  Ohio  Valley 
a.,  I. 
aith,  23  Kansas,  745.    See  also  Minn. 

'ity  V.  Boston,  iii  Mass.,  p.  461.  It 
e  public  service  should  have  been 
time  of  their  performance  (Freeland 
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nd  constitutional  lawyer  may  be  summarized  thus: 
'  Money  cannot  be  paid  directly  or  indirectly  by  govern- 
tent  to  the  individual^  except  in  payment  for  public  service^ 
r  to  further  some  public  purpose  ;  and  the  establishment  of 
i^  B  or  C  in  business^  or  helping  A^  B  or  C  as  individuals 
1  do  anything  or  be  anything^  is  not  and  cannot  be  a  public 
urpose, '  * 

Subscriptions  to  the  stock  or  bonds',  and  donations  to 
ailroad  companies  by  the  municipalities  through  which  they 
►ass,  have  been  upheld,  wherever  declared  valid,  on  the 
[rounds  that  though  managed  by  private  corporations, 
heir  duties  were  essentially  of  a  public  nature,  and  their 
very  act  was  subject  to  the  control  of  the  State  govem- 
aent,  not  only  by  general  laws,  but  by  specific  regulations.* 
'  The  company  may  be  private,"  says  Chief  Justice  Black, 
*but  the  work  they  are  to  do  is  a  public  duty.'"  The 
osition  taken  by  those  who  follow  the  general  trend  of 
uthority  on  this  subject  is  strikingly  put  by  Judge  Valen- 
INE,  in  the  principal  Kansas  case.  He  says:  **  Suppose 
he  State  should  employ  an  individual  to  carry  stationery 
rom  the  depot  in  North  Topeka  to  the  state-house,  would 
he  transportation  of  such  property  be  any  the  less  a  public 
►urpose  because  the  person  so  employed  might  be  a  private 
adividual  and  the  wagon  and  horses  with  which  he  might 
ransfer  the  stationery  might  be  private  property  ? '  And 
nVi  it  be  contended  that  no  taxes  could  be  levied  or  public 
unds  used  to  pay  for  the  service  of  a  postmaster  and  the 

'.  Hastings,  lo  AUen,  570),  or  that  the  recipient  could  have  recovered  by 
suit  against  the  municipal  corporation.  It  is  sufficient  that  a  public 
ervice  has  been  performed.  (Town  of  Guilfort  v.  Supervisors  of  Chenango 
'o.,  13  111.,  143.)  See  comments  of  Folger,  J.,  on  this  case,  in  Weismer 
\  Village  of  Douglass,  64  N.  Y.,  p.  99.  On  its  correctness  rests  the  consti- 
utionality  of  all  pensions  paid  to  soldiers,  or  the  civil  employees  of 
government  See  also  Blanding  v.  Burr,  13  Cala.,  343 ;  Creighton  v, 
(oard  of  Supervisors,  42  Gala.,  446 ;  Lurton  v.  Ashbury,  41  Gala.,  526 ; 
»ut  the  specific  property  especially  benefited  cannot  be  assessed.  See  In 
he  matter  of  Market  St.,  49  Gala.,  546. 

*  For  a  list  of  cases  up  to  187 1,  in  the  various  State  courts,  see  Leaven- 
worth Go.  V,  Miller,  7  Kas.,  503-6,  per  Valentine,  J.  See  also  a  partial 
ist  in  Hanson  v,  Vernon,  27  Iowa,  p.  81,  per  Goi*E,  J. 

^Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.,  p.  170. 
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use  of  his  house  and*  furniture,  or  to  pay  for  the  service  of 
said  individual,  and  for  the  use  of  his  horse  and  wagon, 
simply  because  the  post-ofl5ce  and  furniture  and  horse  and 
wagon  are  private  property  ? "^ 

This  seems  to  be  a  complete  answer  to  the  argument 
advanced  by  Judge  Dillon*  and  by  Mr.  Justice  Brewer,* 
and  adopted  in  the  Supreme  Courts  of  Iowa,*  Michigan* 
and  Wisconsin,*  that  these  Acts  aiding  railroads,  because 
they  appropriate  money  to  private  individuals,  are  uncon- 
stitutional. Granting  the  business  of  a  railroad  to  be  a 
public  purpose,  the  fact  that  the  State  hires  private  Indi*- 
viduals  to  perform  this  end  is  no  reason  why  they  should 
not  be  paid  by  the  State.  Those  who  support  the  validity 
of  these  donations  to  railroads  cannot  but  regard  a  rail- 
road company  very  much  in  the  light  of  the  clerk  of  a 
court,  who  is  paid  for  the  services  he  renders  the  public 
partly  by  the  fees  of  suitors.  The  fact  that  he  has  the  right 
to  certain  stated  fees  does  not  deprive  the  State  of  the  right 
to  grant  him  sums  in  further  payment. 

The  great  diflSculty  with  this  view,  as  applied  to  rail- 
roads, and  the  reason  why  such  difiFerences  of  opinion  have 
been  held  by  eminent  jurists,  lies  iu  the  fact  that  the  rela- 
tion of  the  State  to  railroad  corporations  has  never  been 
clearly  set  forth.     It  is  manifest  that  if  a  corporation  con- 

1  Leavenworth  Co.  v.  Miller,  per  Vai^hntine,  J.,  7  Kas.,  p.  526. 

*  In  Hanson  v.  Vernon,  27  Iowa,  28,  53. 

*  Dissent  in  State  v.  Nemaha  Co.,  7  Kas.,  p.  563. 

*  Hanson  v,  Vernon,  27  Iowa,  28. 

*  People  V.  The  Township  Board  of  Salem.    This  case  over-ruled. 
Swair  v.  Williams,  2  Mich.,  427 ;  20  Mich.,  452. 

*  Whitings  v.  Fond  du  Lac  R.  R.  Co.,  20  Wis.,  167.  The  Supreme 
Court  of  the  United  States  refused  to  foUow  this  construction  of  the  Con- 
stitution of  Wisconsin,  because  it  was  based  on  general  principles  of  con- 
stitutional law  and  not  on  the  words  of  the  State  Constitution  (Olcott  v. 
The  Supervisors,  16  Wall,  678,  and  Rogers  v.  Burlington,  3  Wall,  654,  the 
Chief  Justice,  Field,  MiiXER  and  Grier,  J.J.,  dissenting) ;  thus  follow- 
ing their  own  opinion  and  decision  that  loans  by  municipalities  to  rail- 
roads are  not  loans  for  a  private  purpose  (R.  R.  Co.  v.  Otoe,  16  Wall, 
675,  the  Chief  Justice,  M11.1.ER  and  Davis,  J.J.,  dissenting).  See  also  St. 
Joseph  Township  v.  Rogers,  16  Wall,  p.  644.  The  Supreme  Court  also  re- 
fused to  follow  the  Michigan  case,  see  Taylor  v.  Ypsilanti,  105  U.  S.,  60 
New  Buffalo  v.  Iron  Co.,  Idid,,  73.    See  Pine  Grove  v.  Talcott,  19  Wall,  66 
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icted  to  carry  the  mails  of  the  United  States,  the  amount 
lich  it  could  charge  and  every  detail  of  management  could 

directed  by  Congress.  Such  a  corporation  would  be  as 
mpletely  the  servant  of  Congress  as  any  other  employee 
the  government.     The  validity  of  grants  of  public  money 

pay  such  services  would  never  for  a  moment  be  ques- 
med.  But  under  the  law,  as  laid  down  by  the  cases,  a 
ilroad  corporation  is  not  the  absolute  servant  of  the  State, 
the  sense  that  a  letter-carrying  corporation  would  be  of 
e  United  States.  A  State  can  make  a  contract  with  a 
Ilroad  corporation  which  it  cannot  break.*  It  can  regu- 
:e  the  rates  of  fare,*  but  this  power  is  no  power  at  all 
cause  the  regulation  must  be  reasonable."  The  question, 
jrefore,  in  the  case  of  railroad  grants,. is  whether  a  State, 
rough  a  municipality,  can  grant  money  to  a  quasi-servant 
er  the  work  of  which  it  has  but  a  limited  control.  This 
estion,  depending  as  it  does  on  the  circumstances  of  each 
je,  will  never  be  finally  determined.  The  great  weight 
decisions  to-day  is  in  favor  of  the  legality  of  State  loans 
d  payments  to  railroads;  but  we  are  willing  to  admit  that 
i  ultimate  determination  of  the  question  will  not  be  until 
t  courts  declare  that  railroad  companies  are  solely  the  ser- 
tits  of  the  State.  But  whichever  way  that  question  is 
ally  determined,  it  has  manifestly  nothing  to  do  with  the 
estion  of  the  legality  of  the  bounties.*    In  the  railroad 

1  Ruggles  V.  III.,  io8  U.  S.,  526. 

^  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v,  Iowa,  94  U.  S.,  135. 

«  Chicago,  Milwaukee  and  St.  Paul  R.  R.  Co.  v.  Minn.,  134  U.  S., 
.  But  this  question  is  again  involved  in  doubt.  (See  Budd  v.  New 
rk,  143  U.  S.,  517.) 

*  Following  the  principle  that  a  government  of  a  free  people  can  pay 

money  to  a  quasi-public  servant,  the  Supreme  Court  of  the  United 
tes  held  that  it  was  within  the  constitutional  power  of  a  State  to  allow 
lunicipal  corporation  to  donate  its  bonds  to  a  g^ist-mill,  because  all  the 
>lic  had  a  right  to  grind  flour  at  such  mills  (Township  of  Burlington 
^easley,  94  U.  S.,  310).  Judge  Painb,  in  his  dissent  to  the  principles 
lounced  by  his  Court,  in  Curtis  Admr.  v.  Whipple,  24  Wis.,  359,  takes 
ground  that  the  aid  of  such  things  as  education  is  sufficiently  a  pub- 
purpose,  to  enable  the  State  to  make  a  grant  to  a  definite  private  school. 

the  better  opinion  seems  to  be  that  a  gift,  by  government  even  to  a 
rate  eleemosynary  institution,  is  only  valid  where  the  direction  of  the 
rity  ia  under  the  absolute  control  of  the  State,  and  is  open  to  all  the 
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cases  the  courts  may  have  gone  to  the  extreme  limit  in  the 
construction  of  what  is  payment  to  individuals  for  public 
service ;  but  it  is  evident  that  the  payment  of  money  to 
anyone  who  raises  sugar  is  not  a  payment  for  a  public  ser- 
vice, and  must  be  held  constitutional,  if  at  all,  on  lines  of 

public.  (Opinion  of  Judge  Dii,w>n,  in  Hanson  v.  Vernon,  27  Iowa,  57. 
See  also  The  Trustees  of  Brool^s  Acad,  v,  George,  14  W.  Va.,  411.) 
Thus  a  gift  of  public  moneys  to  a  school  building,  whose  trustees,  though 
selected  by  the  town,  were  limited  to  certain  religious  denominations, 
haabeen  declared  unconstitutional  (Jenkins  z;.  Andover,  103  Mass.,  94). 
See  also  Curtis  v,  Whipple,  24  Wis.,  350,  where  the  town  donating  the 
money  had  no  control  over  the  trustees  of  the  school,  who,  at  their  dis- 
cretion, might  have  excluded  all  persons  of  the  town  from  their  school. 
The  principle  that  the  State  must  have  the  absolute  control  over  the 
works  of  the  company,  to  enable  it  to  donate  money  toward  the  work,  was 
applied  in  Coates  v.  Cambell,  37  Minn.,  498.  The  question  for  decision 
was  the  right  of  a  town,  under  legislative  permission,  to  give  its  bonds 
to  a  corporation  for  the  purpose  of  aiding  the  corporation  to  erect  a  dam. 
The  Act  was  declared  unconstitutional,  on  the  ground  stated  by  Chief  Jus- 
tice Gii«FiiXAN,  that  the  **  water-power  must  belong  to  some  private  per- 
son or  corporation,  and  the  public  has  no  more  right  or  interest  in  it,  or 
right  in  its  use,  than  in  any  other  power  owned  by  a  private  person  or 
corporation.** 

There  is  one  feature  of  public  aid  to  railroad  corporations  and  simi- 
lar companies,  which  one  can  only  wonder  was  ever  permitted,  and  whose 
support  is  rather  in  the  accumulation  of  authorities  than  in  the  accumula- 
tion of  reasons.  Whenever  municipal  aid  to  railroads  has  been  permitted 
at  all,  towns  have  been  allowed  to  lend  their  aid  by  subscribing  to  the 
stock  of  the  corporation.  (See,  for  principal  case,  Sharpless  v.  The  Mayor 
of  Philadelphia,  21  Pa.,  147.)  Permitting  a  municipal  corporation  to  pay 
for  cleaning  a  street,  or  loan  money  to  a  company  who  would  undertake 
to  clean  the  streets,  is  one  thing.  It  is  paying  in  one  form  or  another  for 
public  work ;  but  taking  stock  and  becoming  a  member  of  a  private  cor- 
poration, with  all  the  liabilities  of  a  stockholder,  is  a  totally  different 
thing.  It  is  becoming  a  partner  in  a  business  whose  object  is  the  making 
of  money.  Judge  Rbdfibu>,  in  the  1 2th  Am.  Law  Reg.  (N.  S. ),  500,  while 
he  admits  the  propriety  of  a  municipality  taxing  itself  to  aid  in  the  con- 
struction of  a  railroad,  says :  "  But  the  attempt  to  do  this  by  allowing  the 
municipalities  to  become  members  of  these  private  companies,  must  surely 
be  an  anomaly.*'  Whatever  may  be  a  public  purpose  for  a  municipality, 
partnership  in  private  corporations  is  not  included  in  the  list.  And  yet 
it  was  held,  in  Sweet  v,  Hubert,  15  Bart.  (N.  Y.),  312,  that  while  under 
the  decision  of  the  Court  of  Appeals,  in  Bank  of  Rome  v.  VJUage  of  Rome, 
18  N.  Y.,  38,  the  legislature  could  authorize  a  town  to  subscribe  to  the 
stock  of  a  railroad,  it  could  not  authorize  a  town  to  donate  money  to  a 
railroad.  This,  as  it  seems  to  us,  was  a  complete  reversal  of  legal  prin- 
ciples. 
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soning  totally  distinct  from  those  which  uphold  such 
ments. 

It  may  be  perfectly  true  that  a  gift  of  money  to  A  or 
r  C  is  not  a  public  purpose,  and  that  the  payment  of 
aey  to  an  individual  or  corporation  for  public  services 
public  purpose.  But  when  we  have  said  this  much  we 
e  not  said  that  the  only  public  purpose  conceivable  is 
payment  of  money  for  public  services. 
Now,  it  may  be  conceded  that  a  law,  to  be  a  law  at  all, 
st  be,  theoretically  at  least,  for  the  equal  benefit  of  the 
9le  people.  A  law  which  taxed  the  inhabitants  of  one 
nty  to  pay  the  debt  of  a  whole  State  would  be  uncon- 
utional,  because  for  the  special  benefit  of  the  rest  of  the 
nties.'  Just  as  an  attempt  of  the  legislature  to  raise 
public  funds  from  a  single  individual  would  be  legisla- 
t  robbery.*  We  see  the  recognition  of  this  rule  in  the 
nion,  which  is  frequently  advanced,  that  a  municipality 
not  invest  in  a  railroad  corporation,  because  a  railroad 
efiting  other  portions  of  the  State  besides  the  city,  the 
r  cannot  lend  its  aid  to  its  support."  And,  in  fact,  such 
islation  can  only  be  supported  on  the  ground  that  the 
^n  has  a  special  interest  in  the  railroad  passing  through 
just  as  it  has  a  special  interest  in  and  can  therefore 
late  money  to  a  school  house  erected  in  its  limits,  though 
the  people  in  the  State  may  theoretically  have  a  right 
ittend  it* 

^Sharpless  v.  Mayor  of  Philadelphia,  C.  J.  Bi«ack,  21  Pa.,  168. 
ridid. 

*Beck,  J.,  in  Hanson  v.  Vernon,  27  Iowa,  p.  77.  Opinion  of  Mr. 
ley  on  the  right  of  Philadelphia  to  subscribe  for  the  stock  of  the 
□a.  R.  R. 

♦C.  J.  Bi^ACK,  in  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.,  121. 
ugh  one  cannot  but  think  that,  however  sound  the  principle,  theleamed 
if  Justice  expanded  its  application  to  its  full  extent  when  he  sustained 
Ordinances  of  the  Councils  of  Philadelphia,  authorizing  the  Mayor  to 
icribe  for  the  stock  of  the  Heinpfield  road,  whose  eastern  terminus 
346  miles  west  of  Philadelphia,  simply  because  the  road  formed  a 
in  the  system  of  roads  leading  to  the  city. 

*  Merrick  v.  Amherst,  12  Allen,  501.  (See  also  Dorgan  v.  City  of 
:on,  12  Allen,  223.)  For  the  application  of  the  principle  that  the 
ial  interest  in  a  locality  in  a  general  public  object  is  sufficient  to  en- 
it  to  carry  out  that  object,  see  Barrett  v.  Brooks,  21  Iowa,  144; 
V.  Foutch,  21  Iowa,  119,  where  the  right  of  a  county  to  build  high- 
B  and  bridges,  to  be  used  by  all  the  people  in  the  State,  is  sustained. 
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>  might  well  be  said  to  be  unconstitutional;  but  Acts 

provide  for  the  erection  of  a  college  at  the  State 
,  though  undoubtedly  more  beneficial  to  the  inhab- 
of  the  capital  than  to  those  who  live  in  the  remote 
f  the  State,  are  hailed  as  a  wise  expenditure  of  public 

for  a  beneficial  public  purpose. 

he  conditions  which  must  be  fulfilled  before  the 
s  of  an  Act  can  be  enjoyed  by  an  individual,  how- 
nust  have  some  relation  to  the  general  public  pur- 
f  the  Act.  To  spend  public  money  to  pave  a  highway 
stitutional,  though,  practically,  only  ten  persons  in 
ate  used  the  samcj  but  no  one  would  defend  an  Act 
trict  the  highway  to  people  having  one  hundred 
;  apiece.  On  the  other  hand,  to  confine  its  use  to 
s  would  be  within  the  powers  of  government,  because 
ndition  has  some  relation  to  the  end  in  view — the 

use  of  the  highway.  All  people  who  fulfilled  the 
ion  of  having  wagons  could  .use  the  highway, 
o  carry  on  our  investigations  a  step  further :  The 
of  a  sum  of  money  to  B,  he  being  very  poor;  would 
[uestionably  bad.  The  general  purpose  of  equalizing 
►nditions  of  life  may  be  a  public  purpose,  but  the 
f  of  B,  as  B,  from  poverty,  is  not  a  public  purpose, 
theless,  an  Act  by  which  the  same  individual,  B, 
id  the  same  amount  of  money,  would  be  constitu- 

provided  that  all  poor  and  destitute  persons  could 
t  a  like  sum.  The  law  would  be  a  general  law, 
y  applicable  to  all  citizens  who  fulfilled  the  condi- 
)f  being  destitute,  and  B  had  fulfilled  that  condition. 
3int  which  we  learn  from  this  example  is  this:  That 
n  object  as  the  relief  of  the  destitute,  being  a  public 
»e,  it  could  be  carried  out  by  paying  public  money  to 
md  C,  provided  such  payments  were  made  under  a 
l1  law,  equally  applicable  to  those  who  fulfilled  its 
ions.  From  this  we  draw  four  conclusions  : 
irst. — That  because  A  or  B  or  C  is  destitute,  his 
f  from  distress  is  not  such  a  public  purpose  as  will 
t  a  direct  grant  of  money  for  his  sole  and  exclusive 
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In  the  Kansas  case  Mr.  Justice  Brewer  declared  un- 
constitutional a  law  of  that  State  which  provided  that  all 
persons  who  were  unable  to  buy  seeds  for  planting,  on 
account  of  a  recent  failure  of  crops,  could  obtain  seeds  on 
application  to  the  authorities.  The  reasoning  by  which 
the  conclusions  were  reached  in  all  these  cases,  however, 
would  apply  not  only  to  all  laws  of  a  similar  kind,  but  to 
all  laws  which  attempted  to  help  the  persons  injured  by  any 
disaster,  however  frightful,  which  did  not  leave  them 
absolutely  destitute.  The  reasons  advanced  seem  (except 
in  one  instance)  to  have  been  put  forward  without  consid- 
eration of  the  point  that  all  persons  fulfilling  the  condi- 
tions of  the  law  could  receive  its  benefit,  and  the  fact  that 
even  in  a  charity  an  Act  appropriating  money  to  specific 
individuals  would  be  invalid.  The  exception  is  Mr.  Jus- 
tice Gray.  Speaking  of  the  Boston  ordinance,  he  says : 
"The  general  result  may  indeed  be  thus  stated  collec- 
tively, as  a  single  object  of  attainment ;  but  the  fund 
raised  is  intended  to  be  appropriately  distributed,  by  sepa- 
rate loans  to  numerous  individuals,  each  one  of  which 
will  be  independent  of  any  relation  to  the  others,  or  to  any 
general  purpose,  except  that  of  aiding  individual  enter- 
prise in  matters  of  private  business.'"  Such  a  method  of 
dividing  up  legislation  would  be  fatal  to  all  laws.  A 
public  park  is  used  by  A.  If  we  do  not  consider  the 
whole  purpose  of  the  park,  and  simply  consider  his  use  of 
it,  the  Act  establishing  the  park  and  laying  out  the 
grounds  becomes  a  private  Act  for  the  benefit  of  A.  If 
the  feature  of  paying  public  money  to  the  individual  con- 
demns the  Act,  then  all  relief  of  the  destitute  by  the  State 
becomes  unconstitutional.  Applying  the  principles  recog- 
nized in  charities  to  other  cases,  and  we  can  say,  that  the 
general  purpose  of  a  law  being  2i  public  purpose  for  the  peo- 
ple, whose  government  passed  the  law,  and  if  every  citizen 
who  will  fulfil  its  conditions  has  an  equal  right  to  its  bene- 
fit, the  law  is  not  unconstitutional,  because  it  results  in 
paying  money  to  the  individual.  We  fail  to  see  that  there 
is  any  logical  difference  between  the  public  purpose  of 

^LoweU  V,  City  of  Boston,  in  Mass.,  472. 
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industries;  but  we  do  so,  not  because  government  has 
erest  in  the  industries  of  the  country,  but  because  we 
e  it  is  best  for  the  industries  to  leave  them  alone, 
;  is  a  common  error  with  our  lawyers — but  none  the 

error  because  of  its  being  common — ^to  fasten  uncon- 
ly  their  economic  ideas  on  our  constitution.  This  is 
itural  when  we  consider  how  firmly  imbedded  were 
1  economic  and  social  theories  concerning  the  advisa- 
of  the  non-interference  of  government  in  industrial 
jss.  The  proposition  that  government  could,  by 
)ry  law,  aid  industry  and  help  to  develop  the  country 
nany,  almost  inconceivable.  ^ 

ut,  in  spite  of  our  political  and  economic  beliefs,  the 
uestion  narrows  itself  down  to  this:  The  stimulation 
particular  industry  being  conceivably  within  the 
5  of  a  government  of  a  free  people,  is  it  within  the 
ice  of  our  Federal  Government,  as  constituted  under 
institution?* 
he  position  taken  by  Mr.  Chamberlayne,  in  this  part 

argument,  is  unconsciously  singularly  inconsistent 
hat  taken  when  he  speaks  of  the  impossibility  of  pre- 
gthat  a  free  government  could  pay  the  public  money 
private  purpose.     He  assumes,   what   we  all  must 

that  if  the  power  to  pay  sugar  bounties  is  not  found 
isly  or  impliedly  in  the  Constitution,  the  Federal 
nment  cannot  pay  such  bounties ;  but,  as  we  have 
d  out,  all  constitutions  must  be  regarded  in  the  light 

subjects  with  which  they  deal.  We  saw  that  our 
tutions  established  governments  of  a  free  people,  and 

dge  Redpiei^d,  in  12  Am.  Law  Reg.,  500,  and  Judge  Dii^i^on,  in 
V,  Vernon,  27  Iowa,  59.  And  yet  there  is  no  fundamental 
7hy  it  should  not  be  for  the  advantage  of  the  whole  people  to 
te  a  particular  industry,  or  why  government  violates  individual 
1  so  doing. 

V.nd  in  deciding  in  any  given  case,  whether  the  object  for  which 
e  assessed,  falls  upon  one  side  or  the  other  of  the  line  (public  pur- 
ley  (the  judges)  must  be  governed  mainly  by  the  course  and  usage 
•nment,  the  object  or  purposes  which  have  been  considered  neces- 
the  support  and  for  the  proper  uses  of  a  government,  whether 
National  or  Municipal.''  Per  Mr.  Justice  Mii.i:«ER,  in  Loan  Asso. 
iLa,  20  Wall,  664. 
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sissippi  Stimulate  the  growing  of  cotton  more  than  the 
growing  of  wheat,  just  as  the  tariflf  on  cotton  goods  stimu- 
lates their  manufacture  more  than  the  manufacture  of 
woolens.  If  the  sugar  bounties  are  unconstitutional,  simply 
because  they  stimulate  a  particular  industry,  then  every 
section  of  the  McKinley  Bill  is  unconstitutional.*  We 
have  no  sympathy  with  the  position  of  one  who  upholds  a 
protective  tariflF,  because  the  nominally  declared  intention 
of  the  Tariflf  Act  is  to  equalize  duties  while  condemning 
bounties.  Many  an  Act  of  the  State  legislatures,  nominally 
to  preserve  the  health  of  the  community,  has  been  declared 
unconstitutional,  because  its  evident  intention  was  to  regu- 
late commerce,*  and  we  do  not  see  why  the  courts  cannot 
apply  the  same  medicine  to  Congress.  If  bounty  legisla- 
tion is  unconstitutional,  so  is  a  tariflf.  Now,  however 
unwise,  as  an  economist,  I  may  possibly  consider  the  pro- 
tective tariflF,  or  the  bounty  system,  as  a  lawyer  I  must 
protest  against  an  attempt  to  make  the  Judiciary  fasten  a 
particular  economic  doctrine  on  the  people  of  the  United 
States ;  especially,  when  probably  the  majority  of  the 
people  distinctly  believe  in  a  diflferent  economic  policy. 
Such  a  construction  of  our  Constitution  would,  in  the  eyes 
of  the  majority,  make  the  Federal  Government,  as  at . 
present  constituted,  impotent  in  the  face  of  great  industrial 
needs  ;  and,  to  borrow  a  thought  from  a  great  publicist — 
Nothing  so  surely  leads  to  despotism  as  the  impotency  of 
government. 

*  Mr.  Chamberlayne*s  Article,  343. 

>  Minnesota  v,  Barbier,  136  U.  S.,  313;  Bremen  v,   Rebman,  138 
U.  S.,  78. 
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:icise  the  method  of  erection  and  the  workmanship,  but  not  to 
the  method  of  erection.  He  could  stop  the  trains,  however,  if  the 
was  unsafe.  His  subordinate,  who  had  the  same  powers,  was  on 
ot  every  day,  and  the  day  of  the  accident  had  but  just  left  the 
when  it  fell. 

1  the  workmen  were  engaged  and  paid  by  the  contractor,  and  the 
was  done  under  the  direction  of  his  foreman.  It  was  agreed 
in  the  parties  that  the  company's  trains  should  not  pass  over  the 
during  its  erection  until  the  signal  to  pass  should  be  given  by  the 
m.  At  the  time  of  the  accident  two  of  the  spans  were  complete ; 
id  not  been  touched,  and  the  fourth  was  incomplete,  the  old  work 
I  been  cut  away,  and  the  new  work  not  yet  sufficiently  braced  and 
thened.  The  foreman  gave  the  signal  to  cross  to  a  heavy  coal 
md  while  it  was  crossing  the  bridge  gave  way  and  fell,  in  conse- 
i  of  the  incomplete  condition  of  that  span,  and  caused  the  death 
plaintiflPs  intestate,  who  was  one  of  the  contractor's  workmen, 
id  in  the  erection  of  the  bridge. 

Opinion  of  the  Court. 

liCHARDSON,  J.  (after  stating  the  facts),  said  : 

[^he  question  presented  by  the  record  before  us  is  one 
5t  impression  in  this  State,  and  is  one  of  great  practi- 
iportance.  It  is  whether  a  railroad  company,  or  any 
a,  natural  or  artificial,  who  undertakes  the  erection  or 
•  of  a  building  or  other  work  for  his  own  benefit, 
ponsible  for  injuries  to  third  persons,  occasioned  by 
egligence  of  a  servant  of  the  builder  or  the  person 
s  actually  engaged  in  erecting  the  building  or  other 
under  an  independent  employment  or  a  general  con- 
for  that  purpose.  Such  is  the  general  scope  and 
ig  of  the  question  presented.  But  in  the  light  of  the 
iar  circumstances  of  the  case  in  hand,  the  question  is 
f  yet  more  special  significance,  and  may  be  stated 

Can  the  railroad  company  in  this  case  be  held  liable 
mages  for  the  death  of  the  plaintiff"* s  intestate,  the 

at  the  time  of  the  accident,  which  resulted  in  his 
^  being  the  employee  and  servant,  not  of  the  railroad 
my,  but  of  one  Fred.  H.  Smith,  who  was  at  the  time 
exercise  of  an  independent  employment,  and  engaged 
acting  the  bridge  over  Big  Otter,  under  a  contract 
said  company,  the  work  to  be  done  for  a  stipulated 
for  the  job  complete,  the  railroad  company  reserving 
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the  latter  undertakes  to  accomplish  a  given  result,  being  at 
liberty  to  select  and  employ  his  own  means  and  methods, 
and  the  principal  retains  no  right  or  power  to  control  or 
direct  the  manner  in  which  the  work  shall  be  done,  such  a 
contract  does  not  create  the  relations  of  principal  and 
agent  or  master  and  servant,  and  the  person  contracting 
for  the  work  is  not  liable  for  the  negligence  of  the 
contractor,  or  of  his  servants  or  agents,  in  the  performance 
of  the  work.  The  employment  is  regarded  as  indepen- 
dent when  the  person  renders  service  in  the  course  of  an 
occupation,  representing  the  will  of  his  employer  only 
as  to  the  result  of  his  work,  and  not  as  to  the  means  by 
which  it  is  accomplished."  And  the  author  further  says  : 
**The  independent  contractor  is  usually  paid,  in  the  com- 
mon parlance,  by  the  job;  but  the  fact,  that  he  is  paid  by 
the  day  does  not  necessarily  destroy  the  independent  char- 
acter of  his  employment.*'  **  This  rule  of  immunity  from 
liability,'*  says  the  author,  *'is,  however,  subject  to  cer- 
tain exceptions.  No  one  can  lawfully  delegate  to  another 
the  authority  to  do  an  unlawful  act,  nor  can  one  upon 
whom  the  law.  imposes  the  performance  of  a  duty  relieve 
himself  from  responsibility  for  its  non-performance  by 
committing  its  performance  to  a  substitute.  Thus,  if  the 
thing  to  be  done  is  in  itself  unlawful,  or  if  it  is  per  se  a 
nuisance,  or  if  it  cannot  be  done  without  doing  damage, 
he  who  causes  it  to  be  done  by  another,  be  the  latter 
servant,  agent  or  independent  contractor,  is  as  much  liable 
for  injuries  which  may  happen  to  third  persons  from  the 
act  done  as  though  he  had  done  the  act  in  person.'*  *'So 
it  is  the  duty,"  says  the  same  author,  *'of  every  person 
who  does  in  person,  or  causes  to  be  done  by  another,  an 
act  which  from  its  nature  is  liable,  unless  precautions  are 
taken,  to  do  injury  to  others,  to  see  to  it  that  those  precau- 
tions are  taken;  and  he  cannot  escape  this  duty  by  turning 
the  performance  over  to  a  contractor.  Of  the  same  nature 
is  the  duty  which  the  law  imposes  upon  every  person,  who, 
for  his  own  purposes,  brings  on  his  lands,  and  collects  or 
keeps  there,  anything  likely  to  do  mischief  if  it  escapes, 
to  keep  it  in  at  his  peril;  and,  if  he  does  not  do  so,  he  is 
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prima  facie  answerable  for  all  the  damage  which  is  the 
natural  consequence  of  its  escape.'' 

In  stating  the  first  branch  of  this  proposition,  the  author 
was  not  as  guarded  in  the  language  employed  as  he  might 
and  perhaps  should  have  been,  in  the  light  of  the  decided 
cases  upon  which  he  seems  to  have  based  his  statement  of 
the  principle.  The  language,  at  first  blush,  seems  to  be 
open  to  the  interpretation  that  every  person,  natural  or 
artificial,  who  does  in  person,  or  causes  to  be  done  by 
another,  work  which  from  its  nature  is  liable,  unless  pre- 
cautions are  taken,  to  do  injury  to  others,  must  see  to  it  in 
person  that  the  necessary  precautions  are  taken,  and  cannot 
escape  liability  for  the  non-performance  of  such  dqty  by 
turning  the  whole  performance  over  to  a  contractor,  although 
the  employer  has  exercised  proper  care  in  the  selection  of 
a  skilful  and  competent  person,  exercising  an  independent 
employment,  and  has  contracted  with  such  person  for  the 
execution  of  the  entire  work  by  the  means  and  methods  of 
his  own  selection.  Work  is  constantly  being  performed 
by  independent  contractors,  as  well  as  others,  which,  in  the 
nature  of  things,  may,  in  the  course  of  its  execution,  result 
in  injury  to  others ;  but  it  by  no  means  follows  that  an 
employer  in  any  such  case  must  personally  supervise  the 
work  and  see  that  the  necessary  precautions  are  taken,  and 
that  for  his  failure  to  do  so  he  must  be  held  liable  in  dam- 
ages for  injuries  to  other  persons  ;  for  if,  in  the  nature  of 
things,  the  mere  liability  of  the  work  to  result  in  injury  to 
some  one  be  made  the  test,  then  it  is  obvious  that  the  line 
of  distinction  becomes  shadowy  and  indistinct  between  acts 
which  are  unlawful  or  are  per  se  nuisances,  or  that  cannot 
be  done  without  doing  damage,  and  those  the  performance 
of  which  not  only  may,  but,  in  the  nature  of  things,  must, 
often  be  committed  to  others ;  as  in  the  case  with  a  railway 
company  in  the  construction  and  repair  of  its  roadway, 
bridges  and  other  structures.  This  view  seems  to  be  in 
unison  with  the  real  meaning  of  the  author  himself,  if  we 
are  to  judge  by  the  decided  cases  to  which  he  refers  ;  for 
immediately  in  connection  with  his  statement  of  the  dis- 
tinction now  under  consideration  he  makes  this  remark : 
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s  distinction  has  been  stated  in  a  recent  case,  as  fol- 
' '  referring  to  and  quoting  the  language  of  Powers,  J ., 
liley  V.  Railroad  Co./  where  it  is  said:  *'If  the  work 
done  is  committed  to  a  contractor  to  be  done  in  his 
vay,  and  is  one  from  which,  if  properly  done,  no  in- 
is  consequences  to  third  persons  can  arise,  then  the 
ictor  is  liable  for  the  negligent  performance  of  the 
If,  however,  the  work  is  one  that  will  result  in 
r  to  others  unless  preventive  measures  be  adopted,  the 
)yer  cannot  relieve  himself  from  liability  by  employ- 
contractor  to  do  what  it  was  his  duty  to  do  to  prevent 
injurious  consequences.  In  the  latter  case  the  duty 
conduct  one's  own  business  as  not  to  injure  another 
luously  remains  with  the  employer. ''     There  is  mani- 

a  broad  distinction  between  the  statement  of  the 
r  (Mechem)  and  that  of  the  judge  whose  language  is 
i,  as  illustrating  the  distinction  stated  by  the  former, 
i  former  the  author  makes  the  fact  that  the  act  to  be 
med  is,  in  its  nature,  liable  to  result  in  injury  to 
>,  the  test;  while  the  judge,  whose  language  is  quoted, 
is  as  the  test  the  fact  that  the  work  is  one  that  will 

in  injury  to  others  unless  preventive  measures  be 
ed.  But  we  find  the  principle  nowhere  more  justly, 
y  and  satisfactorily  stated  than  in  2  Wood,  Ry.  Law, 

pp.  IOI2,  1013,  where  the  author,  quoting  the  lan- 
:  of  Appleton,  J.,  in  Eaton  v.  Railway  Co.,*  says: 
en  the  contract  is  to  do  an  act  in  itself  lawful,  it  is 
tned  it  is  to  be  done  in  a  lawful  manner.  Unless, 
ore,  the  relation  of  master  and  servant  exist,  the  party 
icting  is  not  responsible  for  the  negligent  or  tortious 
f  the  person  with  whom  the  contract  is  made,  especially 
>e  acts  are  outside  of  the  contract  If  the  injury  was 
atural  result  of  work  contracted  to  be  done,  and  it 
not  be  accomplished  without  causing  the  injury,  the 
I  contracting  fordoing  it  would  be  held  responsible." 
ame  author  then  proceeds  to  say  :  **  If  the  company 
I  said  to  have  co-operated  in  the  act  which  produces 
jury,  it  is  liable ;  and  this  is  always  the  case  when 

Vt,  252.  «59Me.,  520. 
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be  equivalent  to  deciding  that  the  contractors — ^whose  ser- 
vant did  the  injury,  were  not  liable — a  proposition  which 
could  not  be  maintained.  Laugher  v.  Pointer,  supra^  was 
an  action  to  recover  damages  for  an  injury  done  to  a  horse 
of  the  plaint iflF,  by  the  negligence  of  another  person,  under 
these  circumstances ;  The  defendant  owned  a  carriage,  and 
hired  of  a  stable-keeper  a  pair  of  horses  and  a  driver,  to 
draw  it  for  a  day  or  a  short  time.  The  injury  for  which 
the  suit  was  brought  was  the  result  of  the  carelessness  of 
the  driver  while  the  defendant  was  riding  in  the  carriage. 
The  plaintiflF  brought  this  action  against  the  owner  of  the 
carriage.  The  judge  before  whom  the  case  was  tried 
non-suited  the  plaintiflf,  and  a  strong  attempt  was  made  for 
a  new  trial,  both  in  the  king's  bench  and  exchequer  cham- 
ber, which  failed,  on  account  of  a  disagreement  among  the 
judges  in  both  courts  as  to  the  question  whose  servant  the 
driver  was  that  did  the  injury — whether,  in  the  act  of 
driving,  he  was  the  servant  of  the  defendant,  who  was 
riding  in  the  carriage,  or  of  the  stable-keeper,  who  sent 
him  with  the  horses  to  draw  it.  In  this  case,  Little- 
DALE,  J.,  put  his  opinion  that  the  owner  of  the  carriage 
was  not  liable  for  the  injury  done  to  a  third  person  by  the 
negligence  of  the  driver,  on  the  ground  that  the  driver 
could  not  be  the  servant  of  both  the  stable-keeper  and  the 
owner  of  the  carriage ;  and  the  learned  judge  remarked 
that  the  driver  **  was  the  servant  of  one  or  the  other,  but 
not  the  servant  of  one  and  the  other  ;  that  the  law  did  not 
recognize  a  several  liability  in  two  principals.'' 

Quarman  v,  Burnett  *  is  the  case  of  Laugher  v.  Pointer 
over  again.  In  that  case  the  defendants,  who  were  the 
owners  of  the  carriage,  hired  a  pair  of  horses  from  another 
person,  and  a  driver  to  drive  them  to  the  carriage  for  a 
short  time,  during  which  an  injury  was  done  to  the  plain- 
tiflf's  horse  and  chaise  by  the  carelessness  of  the  driver,  for 
which  the  owner  of  the  horse  and  chaise  brought  his  action 
against  the  owners  of  the  carriage.  The  defendants  pleaded 
— Firsts  not  guilty ;  second^  that  the  carriage  and  horses, 
or  either  of  them,  was  not  under  the  care  of  the  defendants. 

i6Mees.  &  W.,  497- 
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Upon  the  trial  the  jury  found  a  verdict  for  the  plaintiflF, 
and  the  judge  reserved  the  right  to  move  tp  enter  a  non- 
suit. On  the  decision  of  this  motion  Baron  Parke  delivered 
the  opinion  of  the  Court,  which  was  that  the  defendants 
were  not  liable,  and  that  a  rule  be  made  absolute  to  enter 
a  verdict  for  them.  In  the  course  of  his  very  able  opinion, 
the  learned  Baron  says  that,  *'upon  the  principle  that  qui 
facit  per  aliutn  facit per  se^  the  master  is  responsible  for  the 
acts  of  his  servant ;  and  that  person  is  undoubtedly  liable 
who  stands  in  the  relation  of  master  to  the  wrongdoer, — 
he  who  had  selected  him  as  his  servant  from  the  knowledge 
of  or  belief  in  his  skill  and  care,  and  who  could  remove 
him  for  misconduct,  and  whose  orders  he  was  bound  to  re- 
ceive and  obey.  But  the  liability,  by  virtue  of  the  relation 
of  master  and  servant,  must  cease  when  the  relation  itself 
ceases  to  exist ;  and  no  other  person  than  the  master  of 
such  servant  can  be  liable,  on  the  simple  ground  that  the 
servant  is  the  servant  of  another,  and  his  act  the  act  of 
another.''  The  decision  in  Quarman  v,  Burnett  was 
approved  of  and  followed  in  Rapson  v,  Cubitt,^  and  in  the 
case  of  Reedie  v.  Railway  Co.,  supra^  and  in  a  great  many 
later  English  cases ;  and  the  doctrine  of  these  cases  was 
adopted  by  Judge  Story  in  his  **  Commentaries  on  the 
Law  of  Agency."*  And  the  same  principles,  especially  as 
laid  down  by  Lord  Tenterden  and  Littledale,  J.,  in 
Laugher  v.  Pointer,  and  by  Baron  Parke,  in  Quarman  v. 
Burnett,  were  recognized  and  followed  by  this  Court  in 
Muse  V.  Stem'  without  any  qualification  whatever.* 

Milligan  v.  Wedge,'  is  another  case  that  powerfully 
illustrates  the  propriety  of  the  rule  that  exempts  an  em- 
ployer from  liability  for  injuries  resulting  from  the  careless- 
ness of  an  independent  contractor  or  his  agents  or  servants, 
where  the  employer  has  exercised  due  care  in  the  selection 
of  a  competent  and  skilful  contractor,  who  employs  and 
pays  his  own  workmen,  who  are  subject  to  his  orders  only, 
and  who  does  the  work  by  means  and  methods  of  his  own 
selection.     In  that  case  the  rule  of  respondeat  superior  was 

J9Mee9.  &  W.,  709.  « (2d  Ed.)  ?  453*-  »82Va..  33. 

*Sce  opinion  of  Hinton,  J.,  in  that  case.        *  12  Adol.  &  E.,  737. 
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fully  and  ably  considered  upon  these  facts  :  The  defendant, 
who  was  a  butcher,  had  bought  a  bullock  at  Smithfield 
market,  in  the  city  of  London,  where  persons  who  drive 
cattle  for  others  are  required  to  be  licensed.  The  butcher 
employed  a  licensed  drover  to  drive  the  bullock  to  the 
slaughter-house,  which  was  within  the  bounds  of  the  city. 
The  drover  employed  a  boy  to  drive  the  ox,  who  conducted 
the  matter  so  negligently  that  he  permitted  the  ox,  as  he 
was  passing  by  the  plaintiflF's  show-room,  in  which  he  had 
marble  chimney-pieces,  etc.,  for  sale,  to  run  into  the  show- 
room and  break  the  chimney-pieces,  for  which  injury  the 
plaintiflF  sued  the  butcher.  The  judge  before  whom  the 
case  was  tried  was  of  opinion  that  the  boy  was  not  the  ser- 
vant of  the  defendant.  In  that  case  Williams,  J.,  said  : 
**The  diflSculty  always  is  to  say  whose  servant  the  person 
is  that  does  the  injury.  When  you  decide  that,  the  ques- 
tion is  solved." 

In  the  leading  New  York  case  of  Blake  z/.  Ferris,^  it 
was  held  that,  where  persons  having  a  license  or  grant  to 
construct  at  their  own  expense  a  sewer  in  a  public  street, 
engage  another  person  to  construct  at  a  stipulated  price  for 
the  whole  work,  they  are  not  liable  to  third  persons  for  any 
injury  resulting  from  the  negligent  manner  in  which  the 
sewer  may  be  left  at  night  by  the  workmen  employed  in  its 
construction;  that  the  immediate  employer  of  the  agent  or 
servant  through  whose  negligence  an  injury  occurs  is  the 
person  responsible  for  the  negligence  of  such  agent  or  ser- 
vant, and  that  to  him  the  principle  respondeat  superior  ap- 
plies. In  that  case,  the  opinion — ^a  very  able  one — was  de- 
livered by  Judge  MuLLETT,  in  the  course  of  which  he  says: 
'*The  rule  of  respondeat  superior^  as  its  terms  imply,  be- 
longs to  the  relation  of  superior  and  subordinate,  and  is 
ipplicable  to  that  relation  wherever  it  exists,  whether  be- 
tween principal  and  agent  or  master  and  servant,  and  to 
the  subjects  to  which  that  relation  extends,  and  is  co- 
extensive with  it,  and  ceases  when  the  relation  itself  ceases 
:o  exist.  It  is  founded  on  the  power  which  the  superior 
las  a  right  to  exercise  over  the  acts  of  his  subordinates. 

15N.  Y.,48. 
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Therefore  the  rule  cannot  be  applicable  to  cases  where  no 
such  power  exists.      The  absolute  and  direct  coincidence 
and  co-existence  of  the  rule  respondeat  superior  with  the 
relation  to  which  it  is  applicable,  and  to  the  subject-matter 
to  which  that  relation  extends,  is  an  important  proposition 
in  determining  the  applicability  of  the  rule;"  citing,  as  il- 
lustrations, all  the  cases  above  referred  to,  and  adding  the 
remark  that  all  of  these  cases  are  cited  with  approbation  by 
Mr.  Justice  Story  in  his  **  Commentary  on  Agency.''*  The 
American  authorities,  holding  substantially  the  same  doc- 
trine, are  too  numerous  for  convenient  citation  ;   some  of 
which  will  hereinafter  be  referred  to.     In  fact,  we  may 
safely  venture  the  remark  that,  upon  a  careful  examination 
of  all  the  authorities,  applying  to  them  the  tests  of  right 
reason  and  common  justice,  and  looking  at  them  in  the 
light  of  sound,  well-settled  principles,  no  well-considered 
case  will  be  found  holding  a  diflFerent  doctrine.      It  is  not 
claimed  that  there  is  that  uniformity  in  the  decided  cases 
which  is  always  so  much  to  be  considered.      On  the  con- 
trary, there  are  a  number  of  cases  in  irreconcilable  conflict 
with  each  other  and  with  the  cases  above  referred  to ;  but 
the  overwhelming  weight  of  authority  is  in  accord  with 
the  cases  above  referred  to.     It  is  safe  to  say  that,  while 
other  causes  have  contributed  to  this  conflict  in  the  decided 
cases,  it  originated  in  the  erroneous  and  monstrous  doc- 
trine held  in  the  old  English  case  of  Bush  v.  Steinman,*  in 
which  A,  having  a  house  by  the  roadside,  contracted  with 
B  to  repair  it  for  a  stipulated  sum.     B  contracted  with 
C  to  do  the  work;   C  with  D  to  furnish  the  materials. 
The  servant  of  D  brought  a  quantity  of  lime  to  the  house, 
and  placed  it  in  the  road,  by  which  the  plaintiff*' s  carriage 
was  overturned,  and  he  was  injured.     The  Court  held  that 
A,  the  owner  of  the  house,  was  answerable  for  the  damage 
sustained.    Thus  the  owner  of  the  property,  notwithstand- 
ing he  had  let  the  work  to  a  contractor,  was  held  liable  for 
absurdly  remote  and  inconsequential  damage.     But  for  the 
authoritative  report  of  the  case  it  could  scarcely  be  believed 

*  I  Bos.  &  P.,  404. 
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that  any  court  of  high  authority  ever  made  a  decision  so 
utterly  opposed  to  reason  and  justice.  But  that  case  was  de- 
cided nearly  one  hundred  years  ago,  when  many  crude 
doctrines  were  advanced  that  are  now  disregarded  as  un- 
sound, misleading  and  unjust.  The  doctrine  of  that  case, 
from  its  inception,  met  with  5tem  resistance  from  bench 
and  bar.  In  subsequent  English  cases  it  was  sometimes 
ur^ed  as  the  settled  law  of  that  country,  but  was  doubted 
and  avoided  by  the  English  judges;  in  others  it  was  not  re- 
ferred to  by  either  counsel  or  court ;  and,  finally,  after  a 
somewhat  equivocal  controversy,  lasting  some  fifty  years, 
it  was  entirely  overturned  and  repudiated  in  the  case  of 
Reedie  v.  Railway,  supra;  in  which  Baron  Rolfe  said 
that,  "according  to  the  modem  decisions.  Bush  v.  Stein- 
man  must  be  taken  not  to  be  law;  or,  at  all  events,  that  it 
cannot  be  supported  on  the  ground  on  which  the  judgment 
of  the  Court  proceeded."  The  contest  was  renewed  in  this 
country,  and  in  Hilliard  v,  Richardson,^  in  an  exceedingly 
able  opinion  by  Judge  Thomas,  expressing  the  unanimous 
opinion  of  the  Supreme  Court  of  Massachusetts,  all  the 
authorities,  American  and  English,  were  elaborately  and 
ably  reviewed,  and  the  doctrine  of  Bush  v,  Steinman  was 
repudiated  out  and  out,  it  being  demonstrated  that  the  case 
promulgated  a  doctrine  which  had  no  existence  in  England 
prior  to  that  decision,  and  that  it  was  not  law  in  either 
England  or  America  ;  and  the  Supreme  Court  of  Massa- 
.  chusetts  held  that  the  owner  of  land,  who  employs  a  car- 
penter, for  a  specific  price,  to  alter  and  repair  a  building 
thereon,  and  to  furnish  all  the  materials  for  this  purpose, 
is  not  liable  for  damages 'resulting  to  a  third  person  from 
boards  deposited  in  the  highway  in  front  of  the  land  by  a 
teamster  in  the  employ  of  the  carpenter,  and  intended  to  be 
used  in  such  alteration  and  repair.  This  case  of  Hilliard  v, 
Richardson  is  entitled  to  peculiar  weight  and  influence,  not 
only  by  reason  of  the  carefully  considered  and  able  opinion 
delivered  by  Judge  Thomas,  but  because  it  was  decided  by 
a  bench  of  judges  presided  over  by  that  eminent  jurist. 
Chief  Justice  Shaw. 

^3  Gray,  349. 
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The  character  of  the  decisions  in  conflict  with  those 
above  referred  to,  and  the  untenable  ground  upon  which 
they  rest,  may  be  well  illustrated  by  a  brief  comparison — 
Firsi^  of  two  English  cases^ — Hole  v.  Railway  Co., ^  and 
Butler  V.  Hunter  ;*  and,  second^  of  two  American  cases — 
Scammon  v.  City  of  Chicago,'  and  City  of  Chicago  v. 
Robbins.* 

Hole  V.  Railway  Co.  was  a  case  in  which  the  defen- 
dant company  was  authorized  by  Act  of  Parliament  to 
construct  a  drawbridge  across  a  navigable  stream  ;  the  Act 
providing  that  it  should  not  be  lawful  to  detain  any  vessel 
navigating  the  river  for  a  longer  time  than  was  necessary 
to  enable  any  carriages,  animals  or  passengers  ready  to 
traverse  to  cross  the  bridge,  and  for  opening  it  to  admit 
such  vessel.  The  defendant  company  employed  a  contrac- 
tor to  construct  the  bridge,  and  by  some  defect  -in  the  con- 
struction of  the  draws  the  bridge  could  not  be  opened, 
and  the  plaintiflPs  vessel  was  thereby  prevented  from  navi- 
gating the  river,  and  the  Court  held  that  the  defendant 
company  was  liable.  The  opinion  was  delivered  by  Pol- 
lock, C.  B. ,  who,in  the  course  of  his  opinion,  said:  '*  Where 
a  person  is  authorized  by  Act  of  Parliament,  or  is  bound 
by  contract  to  do  particular  work,  he  caunot  avoid  respon- 
sibility by  contracting  with  another  person  to  do  that 
work  ; "  quoting  the  remark  of  I/)rd  Campbell  in  Ellis  v. 
Gas  Co.,  suprUy  where  it  is  said:  *'  It  is  a  proposition  abso- 
lutely untenable  that  in  no  case  can  a  man  be  responsible 
for  the  act  of  a  person  with  whom  he  has  made  a  contract. 
I  am  clearly  of  the  opinion  that,  if  the  contractor  does  the 
thing  which  he  is  employed  to  do,  the  employer  is  respon- 
sible for  that  thing,  as  if  he  did  it  himself."  No  one  will 
controvert  the  accuracy  and  justness  of  this  remark  of  Lord 
Campbell,  for,  under  the  rule  above  laid  down,  if  a  man 
employ  anftther  to  do  an  unlawful  act,  or  an  act  that  isper 
se  a  nuisance,  he,  of  course,  as  well  as  the  person  who  was 
employed  and  did  the  act,  would  be  liable ;  otherwise  the 
act  to  be  done  was  in  itself  lawful,  and  the  injury  re- 

16  HurL  &  N.,  488.  .         '  7  Hurl.  &  N.,  82G. 

»  25  in.,  424.  *  2  Black,  418. 
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i  from  the  carelessness  of  the  contractor  of  his  agents 
servants.     But  the  learned  Chief  Baron  proceeds  to 
n  substance,  **  When  the  act  complained  of  is  purely 
:eral,  and  arises  incidentally  in  the  course  of  the  per- 
mce  of  the  work,  the  employer  is  not  liable  because 
cs  the  writer's]  he  never  authorized  that  act;  the  rem^ 
s  against  the  person  who  did  it.     But  when  the  con- 
is  to  do  a  particular  act,  the  doing  of  which  produces 
lief,  another  doctrine  applies."     What  other  doctrine 
we  ask,  that  then  applies  ?     None  other  than  what  is 
rehended  in  any  one  of  the  prominent  exceptions  to 
lie  above  laid  down  that  exempts  an  employer,  under 
in  circumstances,  from  liability  for  injuries  resulting 
the  carelessness  of  a  contractor  or  his  agents  or  ser- 
;  for  instance,  if  the  act  to  be  done  is  in  itself  unlaw- 
r  if  it  \%per  se  a  nuisance,  or  cannot  be  done  without 
ge  to  third  persons,  then,  in  either  event,  the  em- 
r  is  liable,  as  much  so  as  if  he  did  the  act  himself. 
^OLLOCK,  C.  B.,  proceeds  to  say;  **  Here  the  legisla- 
impowered  the  company  to  build  the  bridge.  In  build- 
lat  bridge  the  contractor  created  an  obstruction  to  the 
ation,  and  for  that  the  company  are  liable.  ...    So 
:t  was  the  duty  of  the  company  to  see  how  the  con- 
ir  was  about  to  construct  the  bridge.     They  ought  to 
taken  care  to  ascertain  what  he  was  about  to  do,  what 
ials  he  would  use,  and  to  have  seen  that  the  specifica- 
and  materials  were  such  as  would  insure  the  construc- 
►f  a  proper  and  eflBcient  bridge."     The  learned  Chief 
I  was,  however,  careful  to  add:  **ButIdo  not  rest  my 
lent  on  that  ground,  but  simply  on  this:  that  there 
istinction  between  mischief  that  is  collateral  and  that 
I  directly  results  from  the  act  which  the  contractor 
i  and  was  authorized  to  do."     This  reasoning  is  pal- 
unsound,  at  variance  with  the  remarks  of  Lord 
BELL,  quoted  by  the  learned  Chief  Baron,  and  wholly 
licable  to  the  case  under  consideration.     The  report 
\  case  shows  that  the  railway  company  let  the  work 
executed  according  to  the  requirements  of  the  Act  of 
iment,  and  that  the  injury  complained  of  occurred 
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during  the  erection  of  the  bridge,  and  before  it  was  com- 
pleted and  turned  over  to  the  company.  Though  the  re- 
port of  the  case  does  not  show  precisely  how  it  occurred 
that  the  draw  failed  to  open  on  that  occasion,  it  is  quite 
likely  that  for  some  unforeseen  cause  there  was  a 
mere  temporary  obstruction  to  the  navigation,  in  which 
case  common  fairness  would  dictate  a  liberal  construction 
of  the  statute  in  favor  of  the  company,  and  even  the  con- 
tractor, the  bridge  being  a  work  of  public  importance, 
superior  to  the  interest  of  the  private  ship-owner,  whose 
vessel  was  only  temporarily  detained.  But,  however  this 
may  have  been.  Chief  Baron  Poli<ock  puts  his  judgment 
upon  the  distinct  but  untenable  ground  that  the  mischief 
was  the  direct  result  of  doing  the  thing  which  the  con- 
tractor agreed  to  do  and  was  authorized  to  do,  when,  as 
before  stated,  the  company  let  the  work  to  the  contractor, 
to  be  executed  according  to  the  requirements  of  the  Act  of 
Parliatnent.  What  possible  reason  or  excuse,  then,  could 
there  have  been  for  the  ruling,  which,  in  effect,  held  that 
the  railroad  company  deliberately  employed  and  authorized 
the  contractor  to  do  an  unlawful  act  to  construct  the  bridge 
so  as  to  obstruct  the  navigation  of  the  river?  And  strang- 
est of  all  is,  that  the  Chief  Baron  quotes  with  approbation 
the  language  of  Lord  Campbell  in.Ellis  v.  Gas  Co.,  supra^ 
which  by  no  means  sustains  the  conclusion  arrived  at  in 
Hole  V.  Railway  Co.,  the  judgment  in  which  cannot  pos- 
sibly be  upheld  on  the  ground  upon  which  it  was  put,  nor 
upon  any  now  recognized  principle  or  rule  of  decision.  One 
year  later  the  same  learned  judge,  in  the  same  court,  de- 
cided the  case  of  Butler  v.  Hunter,  supra^  in  which,  upon 
principle,  he  practically  repudiated  the  doctrine  held  by 
him  in  the  former  case.  In  Butler  v.  Hunter  the  defend- 
ant employed  an  architect  to  repair  his  house,  and  it  became 
necessary  to  take  down  and  rebuild  the  front  thereof,  and 
the  work  was  let  to  a  builder.  The  plaintiff  was  the  owner 
of  the  adjoining  premises,  between  which  and  the  defend- 
ant's house  there  was  a  party-wall,  fourteen  inches  thick, 
and  in  front  of  the  defendant's  house  what  is  called  a 
'*brest-summerj'*  one  end  of  which  was  inserted  into  the 
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rty-wall  about  six  inches.  In  removing  the  front  of  the 
fendant's  house  the  contractor's  workmen  removed  the 
est-summer,  and,  not  having  shored  up  the  plaintiflf's 
use,  the  front  wall  thereof  fell,  and  he  was  considerably 
maged  thereby.  It  appeared  that  the  work  might  have 
en  do\ie  with  safety  if  the  wall  had  been  shored  up,  which 
LS  the  ordinary  and  usual  precaution  adopted  in  such 
ses,  and  the  Court  held  that  the  defendant  could  not  be 
Id  chargeable.  "I  think,''  said  Pollock,  C.  B.,  '*that, 
a  matter  of  fact,  if  a  person  gives  an  order  to  a  trades- 
in  to  do  some  work,  he  means  him  to  do  it  in  the  ordi- 
ry  and  tradesman-like  way,  and  the  employer  has  a  right 
presume  that  he  will  do  it  in  that  way  ;  and,  if  he  is 
ilty  of  no  negligence  in  the  selection  of  a  contractor,  he 
3 not  be  held  chargeable  because  he  did  not  personally 
i  to  it  that  the  work  was  done  so."  In  this  case,  too,  the 
sition  was  taken  and  ably  argued  by  the  plaintiff's  coun- 

that,  inasmuch  as  injury  might  result  from  a  careless 
ecution  of  the  work,  the  defendant  was  personally  bound 
see  to  it  that  such  precautions  were  taken  as  to  prevent 

but  the  Court  repudiated  the  doctrine,  and  held  ex- 
jssly  that  this  duty  was  only  imposed  where  the  injury 
s  consequent  upon  doing  the  work  in  the  ordinary 
►de ;  and  such  is  the. rule  established  by  the  decisions, 
th  in  England  and  in  this  country. 

Thus  stand  the  two  English  cases.  They  cannot  be 
onciled  upon  principle.  They  were  decided  by  the 
ne  judge.  In  the  one  case  he  said  it  was  the  duty 
the  railway  company  to  see  how  the  contractor  was 
)ut  to  construct  the  bridge  ;  that  it  was  the  duty  of  the 
npany  to  ascertain  what  he  was  about  to  do,  and  what 
terials  he  would  use,  and  to  have  seen  that  the  specifi- 
ions  and  materials  were  such  as  would  insure  the  con- 
iiction  of  a  proper  and  efficient  bridge,  though  the  judg- 
nt  Was  put  upon  an  entirely  different  ground.  In  the 
ler  case  he  expressly  held  and  based  his  judgment  upon 
I  ground  that  the  work  having  been  let  to  a  contractor, 
scted  with  due  care,  the  employer  had  a  right  to  pre- 
ne  that  the  work  would  be  done  in  the  ordinary  and 
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how  skilful  and  competent  he    may  be,   would 
the  mere  servant  of  his  employer.     Such,  in  eflFect, 
is  said  by  PoLLOCK,  C.  B.,  in  Hole  v.  Railway  Co., 
and   is  practically  what  is  contended  for  in  the 
case.     No  such  view  can  be  upheld  upon  either 
e  or  authority.     It  can  bat  be  obvious  to  every  im- 
mind  that  when  any  person,  natural  or  artificial, 
►ecially  the  latter,  has,  in  the  exercise  of  due  care 
ition,  selected  a  competent  and  skilful  contractor, 
committed  the  work  to  be  done  to  him,  at  a  stipu- 
ice,  and  to  be  done  in  the  approved  workmanlike 
d  the  work  be  lawful,  and  such  as  can  be  accom- 
without  injury  to  third  persons  if  done  in  the  usual 
inlike  way,  then  the  utmost  degree  of  care  and 
has  been  exercised  that  can  in  reason  and  justice  be 
I  of  any  employer.     This  view,  of  course,  is  con- 
cases  like  the  present,  and  has  no  application  to 
injury  to  passengers  or  to  employees  of  a  railroad 
y,  resulting  from  the  negligence  of  such  company; 
irill  be  presently  more  fully  shown,  in  the  present 
i  relation  of  master  and  servant  did  not  exist 
the  railroad  company  and  the  plaintiflPs  intestate, 
he  a  passenger  on  the  company's  road  ;  so  that  no 
)  a  recovery  can  be  based  upon  the  principles  ap- 
to  either  of  those  relations. 

et  us  compare  the  two  American  cases — Scammon 
)f  Chicago,  and  City  of  Chicago  v.  Robbins — above 
to.  In  the  first-named  case  the  Supreme  Court  of 
held,  reversing  the  court  below,  that  an  owner  of 
lo  contracts  with  a  skilful  party  to  erect  a  building 
and  who  for  that  puprose  surrenders  the  premises 
ses  of  the  contractor,  is  not,  during  the  erection  of 
ling,  answerable  in  damages  for  an  accident  which 
3  a  stranger  passing  by ;  that,  if  the  sufferer  has 
urse,  it  is  against  the  contractor,  or  the  corporation 
hich  the  property  is  situated ;  that  the  parties  who 
accused  of  negligence  under  such  circumstances 
:he  servants  of  the  owner  of  the  premises,  but  of 
ractor.     In  the  other  case  (City  of  Chicago  v.  Rob- 
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bins)  the  Supreme  Court  of  the  United  States,  reversing 
the  Federal  District  Court,  overruled  in  part  the  doctrine 
held  by  the  Supreme  Court  of  Illinois  in  the  first-named 
case  of  Scammon  v.  City  of  Chicago.  The  extent  to  which 
the  doctrine  so  held  was  disapproved  by  the  Supreme  Court 
of  the  United  States  appears  in  the  opinion  of  Mr.  Justice 
Davis,  where  he  says,  after  adverting  to  the  fact  that  the 
defendant's  counsel  had  cited  and  relied  on  Hilliard  v. 
Richardson,*  and  Scammon  v.  City  of  Chicago,*  that 
*' Hilliard  v.  Richardson  was  a  most  elaborate  and  able 
discussion  of  the  doctrine  of  respondeat  superior^  and  the 
authorities  in  this  country  and  England  were  fully  reviewed, 
and  we  see  no  reason  to  question  the  conclusion  at  which 
the  Court  arrived.  But  that  case  and  the  one  at  bar  were 
not  at  all  alike.  That  was  a  case  where  the  owner  of  a 
building  contracted  with  a  carpenter,  at  an  agreed  sum,  to 
repair  it ;  and  a  teamster,  who  was  employed  by  the  car- 
penter to  haul  boards,  left  them  in  the  street  in  front  of  the 
lot,  and  an  accident  happened.  The  teamster,  when  he 
placed  the  boards  in  the  street,  was  engaged  in  a  work  col- 
lateral to  that  which  the  owner  contracted  for — the  repair 
of  the  building — and  in  no  sense  can  the  injury  be  said  to 
happen  from  the  doing  of  that  defectively  which  the  owner 
directed  to  be  done.  The  owner  was  correctly  held  not 
liable,  and  one  of  the  grounds  on  which  the  Court  placed 
its  decision  was,  that  it  was  not  a  nuisance  erected  by 
the  owner  of  the  land  or  by  his  license,  to  the  injury  of 
another.*'  Such  is  the  comment  of  Mr.  Justice  Davis 
on  the  case  of  Hilliard  v.  Richardson,  in  which  he  ob- 
viously falls  far  short  of  recognizing  the  real  scope  of  the 
decision,  or  the  principles  upon  which  that  decision  rests. 
He  admits  it  to  be  a  most  elaborate  and  able  discussion  of 
the  doctrine  of  respondeat  superior^  in  which  the  authori- 
ties in  this  country  and  England  were  carefully  reviewed^ 
and  that  he  saw  no  reason  to  question  the  conclusion 
arrived  at  in  that  case.  But  he  says  that  case  and  the  one 
he  had  in  hand  (City  of  Chicago  v.  Robbins)  were  not  at 
all  alike.     Viewed  in  the  light  of  principle  and  reason^ 

I3  Gray,  349.  «a5lU.,424. 
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!s  is  a  somewhat  remarkable  distinction — a  distinction 
thout  a  difference.  In  both  cases  the  owner  let  the  work 
independent  contractors ;  in  both  the  mischief  resulted 
m  the  carelessness  of  the  servants  of  the  contractors.  In 
ler  words,  in  Hilliard  v,  Richardson,  the  contractor,  who 
i  undertaken,  at  an  agreed  price,  to  repair  the  house  of 
i  contractee,  employed  a  teamster  to  haul  boards,  and  the 
mster,  who  was  the  servant  of  the  contractor,  and  not  of 
\  owner,  left  the  boards  in  the  street  in  front  of  the  house, 

reason  whereof  the  mischief  occurred.  In  City  of 
icago  V,  Robbins — the  case  Mr.  Justice  Davis  was  con- 
ering — the  contractor  made,  at  an  agreed  price,  an  excava- 
n  or  pit  in  the  sidewalk  of  a  public  street  for  area  lights, 
i  his  servants  left  the  pit  insecurely  covered,  and  the  mis- 
ef  complained  of  was  the  result.  Now,  upon  principle, 
at  conceivable  difference  is  there  in  the  two  cases  ?  None 
it  we  can  perceive;  for,  if  negligence  there  was,  it  was, 
each  case,  the  negligence  not  of  the  owner  or  proprietor, 
t  of  the  servant  of  the  contractor,  for  which  the  con- 
ctor,  and  not  the  owner  of  the  property,  was  liable. 
Jut,"  says  Mr.  Justice  Davis,  ''the  teamster,  when  he 
ced  the  b6ards  in  the  street,  was  engaged  in  a  work  col- 
sral  to  that  which  the  owner  contracted  for — the  repair 
the  building — and  in  no  sense  could  the  injury  be  said  to 
ult  from  doing  defectively  that  which  the  owner  directed 
be  done;*'  and  the  owner  was  correctly  held  not  liable, 
is  reasoning  is  plainly  fallacious.  If  leaving  the  boards 
the  street  was  a  work  collateral  to  that  which  the  owner 
to  the  contractor,  by  reason  whereof  the  owner  was  ex- 
pt  from  liability,  the  same  was  essentially  true  of  the  act 
the  servants  of  the  contractor,  in  the  case  Mr.  'Justice 
VIS  was  deciding,  in  leaving  the  pit,  dug  in  the  street 

area  lights,  uncovered  and  unguarded.  In  each  case 
angerous  obstruction  was  placed  in  a  public  street,  and 
each  the  result  was  injury  to  a  third  person.  The 
;tructions  thus  created  could  be  said  to  differ  only  in  de- 
e.  But  what  possible  difference  could  it  make  to  a  man 
ether  an  injury  received  by  him  was  the  result  of  leav- 

a  pile  of  boards  or  other  material  in  a  public  street,  or 
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suit  of  leaving  a  hole  or  pit  thereii 
and  unguarded  ?  If,  on  princip! 
,  we  fail  to  perceive  it.  It  is  the 
I  each  case  the  mischief  resulted 
its  of  the  contractor,  it  necessaril> 
owner  or  proprietor  should  have 
it  was  not  pretended  that  the  worl 
rase  was  unlawful.  And  Mr.  Ju 
ng  on  the  case  of  Scammon  z/.  C 
rammon  p.  City  of  Chicago  is  sin 
o  the  case  he  had  under  conside 
7.  Robbins — and  is  decided  diffei 
to  the  decision  of  the  Supreme  C 
se,  he  says:  "That  Court  held,  a 
ance  necessarily  occurs  in  the  or 
work,  the  occupant  or  owner  is  1 
e  negligence  of  the  contractor  or  h 
alone  be  responsible.'  But  the 
omission  to  cover  the  opening  in 
y  occur  as  an  incident  to  the  pr< 
rule  to  which  we  cannot  assent, 
apposed  to  reason  and  authority.'' 
iiivocal  terms,  Mr.  Justice  Davis 
f  dissent  from  the  decision  in  Scat 
It  is  only  that  the  Illinois  Court 
to  cover  the  opening  in  the  area  < 
r  as  an  incident  to  the  prosecutioi 
and  this  only,  was  the  ground  oi 
jsented  from  is  in  exact  accord  wil 
sinbefore  referred  to  and  relied  up 
nciple,  as  well  as  sustained  by  a 
lat  conceivable  principle,  we  ask 
negligence  of  a  servant  of  an  ii 
n  the  prosecution  of  a  work  wi 
a  necessary  incident  to  such  worl 
trine  would  be,  in  effect,  to  hold, 
/.  Railway  Co.,  supra^  that  to  let 
id  skilful  contractor  is,  in  effect,  t 
on  on  the  part  of  the  employer  or 
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sibility  for  all  injuries  resulting  from  the  carelessness  of 
the  contractor,  his  agents  or  servants.  In  other  words,  it 
would  be  to  hold  that,  in  letting  to  contract  a  lawful  work, 
the  contractee,  owner  or  proprietor  becomes  necessarily  re- 
sponsible for  every  unlawful  or  careless  act  done  by  the 
contractor  or  his  servants  in  the  prosecution  of  such  work. 
To  uphold  any  sujch  doctrine  would  be  unjust  and  oppres- 
sive, and  opposed  to  both  principle  and  authority. 

We  have  thus  compared  the  two  English  cases — Hole 
V,  Railway  Co.  and  Butler  v.  Hunter.  Upon  both  principle 
and  authority  we  feel  constrained  to  reject  the  doctrine  laid 
down  in  the  former,  and  to  approve  that  in  the  latter  case. 
So  as  to  the  two  American  cases — Scammon  v.  City  of 
Chicago,  and  City  of  Chicago  v.  Robbins — we  can  but 
approve  the  decision  in  the  former,  as  resting  well  on  prin- 
ciple and  authority,  while  we  reject  the  latter  as  opposed  to 
both.  We  may  safely  venture  the  remark  that  a  careful 
examination  of  all  the  authorities,  American  and  English, 
will  show  that  all  the  decisions  which,  like  Hole  v.  Rail- 
way Co.  and  City  of  Chicago  v.  Robbins,  are  opposed  to 
the  conclusion  arrived  at  in  the  present  case,  have  an 
obvious  leaning  toward  the  unjust  and  oppressive  doctrine 
held  in  the  old  English  case  of  Bush  v.  Steinman,  supra^ 
which  was  long  ago  repudiated  in  both  England  and  this 
country. 

But  in  the  present  case  the  plaintiflF  relies  with  confi- 
dence on  the  case  of  City  of  Chicago  z/.  Robbins,  supra. 
That  case,  however,  can  have  no  application  to  the  case  in 
hand,  as,  in  addition  to  what  has  already  been  said,  the 
judgment  therein  was  distinctly  placed  upon  the  ground 
that  the  work,  which  was  left  unguarded,  became  a  nui- 
sance. In  the  course  of  his  opinion  in  that  case  Mr.  Justice 
Davis  said  :  "This  area,  when  it  was  begun,  was  a  lawful 
ivork  and,  if  properly  cared  for,  it  would  always  have  been 
[awful ;  but  it  was  suffered  to  remain  uncovered,  and 
:hereby  it  became  a  nuisance,  and  the  owner  of  the  lot,  for 
Arhose  benefit  it  was  made,  is  responsible."  This  is  just  the 
principle  upon  which  the  judgment  proceeded  in  Bush  v. 
Steinman.     But  however  this  may  be,  the  language  of  the 
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trains  on  the  bridge,  after  the  signal  was  given  to  cross. 
On  the  contrary,  it  is  a  fact  certified,  that  the  train  was 
moving  at  the  rate  of  three  or  four  miles  per  hour — a  rate 
of  speed  not  exceeding  that  of  an  ordinary  pedestrian  on  a 
common  country  road. 

In  the  light  of  the  facts  certified,  and  the  principles  of 
law  applicable  thereto,  it  is  obvious  that  the  rule  respondeat 
superior  has  no  application  in  the  present  case.  The  rela- 
tion of  master  and  servant  did  not  exist  between  the  rail- 
road company  and  Smith,  the  contractor,  by  the  negligent 
or  wrongful  act  of  whose  agent  or  servant  the  injury  was 
occasioned.  It  is,  therefore,  obvious  that  in  no  possible 
sense  can  it  be  said  that  the  railroad  company  stood  in  the 
relation  of  master  to  either  Smith,  the  contractor,  or  to  his 
foreman,  Englesby.  The  facts  of  this  case  incontestably 
show  that  Smith  was  an  independent  contractor  in  the 
broadest  sense  of  the  term.  He  was,  moreover,  an  engi- 
neer in  good  standing;  that  he  followed  an  independent 
calling,  had  had  extensive  experience  in  the  construction 
and^erection  of  iron  bridges,  and  was  a  professional  and 
practical  bridge-builder  of  repute,  and  had  recently  erected 
several  important  bridges  for  the  defendant  company  ;  that 
he  contracted  to  build  the  bridge  in  question,  according  to 
plans  and  specifications  previously  agreed  upon  ;  that  in  its 
construction  he  selected,  employed  and  paid  his  own  work- 
men, who  were  subject  to  his  orders  only,  and  he  was  to 
receive  a  fixed  price  for  the  work  complete;  and  that, 
while  the  company's  chief- engineer  and  his  assistants  had 
the  right  to  criticise  both  the  methods  and  workmanship, 
they  did  not  have  the  right  to  direct  the  methods  to  be 
employed  by  the  contractor  in  the  erection  of  the  bridge. 
There  is,  therefore,  no  possible  sense  in  which  it  could  be 
said  that  the  relation  of  master  and  servant  existed  between 
the  railroad  company  and  the  contractor,  or  between  it  and 
Englesby,  the  agent  or  servant  of  the  contractor ;  and,  in 
the  absence  of  such  relation,  there  can  be  no  liability  on 
the  company.  Yet  it  is  strenuously  contended,  on  behalf 
of  the  plaintiflFin  error,  that  Smith  was  not  an  independent 
contractor,  but  simply  an  agent  or  servant  of  the  railroad 
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mt ;  and  where  that  relation  does  not  exist  there  can 

0  ground  for  the  application  of  the  rule.  In  the 
int  case  it  has  been  shown  beyond  question  that  the 
m  who  occasioned  the  injury  was  the  agent  or  servant 
le  contractor,  and  not  of  the  railroad  company,  and 
the  latter  cannot,  in  reason  or  justice,  be  held  liable. 
The  proposition  that,  in  the  present  case.  Smith  was 
n  independent  contractor,  but  simply  the  agent  or  ser- 
of  the  company,  rests  on  several  grounds  of  conten- 

Let  us  now  briefly  exeimine  them, 
t.  It  is  contended  that  the  right  reserved  by  the  rail- 
company  to  run  its  trains  over  the  bridge  during  its 
ruction  destroyed  the  independency  of  the  contractor's 
oyment  Under  the  circumstances  of  this  and  like 
,  this  proposition  is  without  the  sanction  of  either 
n  or  authority,  and  must  be  rejected,  as  opposed  not 
to  reason  and  justice,  but  to  sound  legal  principles, 
st,  if  not  quite,  universally  recognized.  The  obvious 
that  lies  at  the  very  root  of  the  contention,  is  that  it 
es  the  indisputable  fact  that  Smith  was  an  indepen- 
contractor,  employed  and  paid  his  own  workmen,  who 
subject  to  his  orders  only,  and  that  he  stipulated  for 
vas  to  receive  a  fixed  price  for  the  work  complete;  ig- 
the  plain  and  universally  recognized  distinction  be- 

1  the  relation  of  contractor  and  contractee  and  that  of 
ipal  and  agent  or  master  and  servant,  and  rests  solely 

the  moral  assumption  that  the  reservation  by  the 
r  or  proprietor  of  any  use  or  enjoyment  whatever  of 
roperty  on  which  the  work  let  to  contract  is  to  be  done 
sarily  destroys  the  independency  of  the  contractor's 
oyment  In  other  words,  that  a  railroad  company  or 
te  individual  cannot,  in  one  case,  build  its  road  or 

structures,  or  repair  either;  and,  in  the  other,  the 
r  of  property  cannot  build  a  house  thereon,  or  re- 
)ne,  by  the  intervention  of  an  independent  contractor, 
)ut  the  entire  surrender  of  the  possession  and  use  of 
roperty  to  such  contractor;  and  that,  if  such  surrender 
t  made,  then  the  employer  is  liable  for  any  injury  to 
ler  resulting  from  the  negligent  or  tortious  act  of  any 
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cognized  in  the  leading  cases  of  Reedie  v.  Railway  Co., 
id  Blake  v,  Ferris,  si4pra.  In  Langher  v.  Pointer,  supra^ 
ITTLEDALE,  J.,  puts  his  Opinion  that  the  owner  of  the 
irriage  was  not  liable  for  the  injury  to  a  third  person  by 
le  negligent  driving  of  the  servant  of  the  stable-keeper 
cpressly  on  the  ground  that  the  driver  could  not  be  the 
rvant  of  both  the  livery  stable-keeper  and  the  person 
ding  in  the  carriage  \  and  he  added  that  he  **  was  the  ser- 
intof  the  one  or  the  other,  but  not  the  servant  of  one  and 
le  other  ;  that  the  law  did  not  recognize  a  several  liability 
L  two  principals." 

2.  It  is  contended  that  the  defendant  company,  in  its 
)ntract  with  Smith,  reserved  a  degree  of  control  over  the 
ork  to  be  erected,  which  is  inconsistent  with  the  idea  that 
mith  was  an  independent  contractor.  This  contention 
mnot  prevail.  In  Thomp.  Neg.,  p.  913,  it  is  said:  **The 
lere  fact  that  the  proprietor  retains  a  general  supervision 
/er  the  work,  for  the  purpose  of  satisfying  himself  that 
le  contractor  carries  out  the  stipulations  of  his  contract, 
3es  not  make  him  responsible  for  wrongs  done  to  third 
ersons  in  the  prosecution'  of  the  work ;  as,  where  a  rail- 
ay  company  employs  an  engineer  to  superintend  the  pro- 
ress  of  the  construction  of  its  road,  and  to  see  that  the 
ork  is  done  according  to  the  contract."  The  author  then 
ites,  per  contra^  the  case  of  Schwartz  v,  Gilmore,'  and 
ids:  **  This,  however,  is  not  the  sound  view  of  the  usual 
uilding  contract.  The  contractor  stipulates  to  deliver  to 
le  proprietor  certain  results.  He  is  responsible  to  the  pro- 
rietor  for  these  only.  The  proprietor  does  not  tfetain  con- 
ol  over  the  contractor  as  to  his  methods  of  proceeding 
ith  the  work.  He  could  not  do  so;  for  the  contractor  is 
enerally  skilled  in  the  business,  and  he  is  not.  No  con- 
•actor  could  safely  stipulate  to  do  a  job  at  a  fixed  price, 
ad  then  allow  the  proprietor  to  control  him  in  matters  of 
lethod  and  detail;  for  this  might  destroy  his  power  so  to 
rder  the  work  as  to  make  his  contract  a  profitable  one." 
Accordingly  it  has  been  held  that  a  contract  between  a 
lunicipal  corporation  and  a  contractor  for  the  construction 

»45I11m455. 
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m  for  injuries.  On  the  contrary,  it  had  expressly  stipu- 
:ed  that  it  would  assume  no  such  responsibility.  The 
ivilege  of  intervention  for  its  own  protection  was 
served,  but  the  neglect  of  one's  own  interest  is  no  wrong 

others.  Legal  wrongs  must  spring  from  neglect  of 
jal  duties;"  citing,  as  in  point,  Reedie  v.  Railway  Co.,' 
fore  referred  to.  This  view  of  Judge  COOLEY  is  pecu- 
rly  appropriate  to  the  case  in  hand,  so  much  so  that 
mment  is  unnecessary.     The  injury  in  that  case  was  to 

employee  of  the  contractors,  and  the  same  is  true  in  the 
esent  case.  But  in  this  case  it  is  a  singular  fact  that, 
lile  it  is  assumed  that  Englesby,  whose  negligent  and 
reless  act  caused  the  injury,  was  the  servant  of  the  rail- 
id  company,  yet  every  authority  relied  upon  presents  the 
se  of  an  injury  to  a  third  person  ;  not  a  single  case  is 
ed  by  the  plaintiflF  in  which  the  injury  was  to  an  em- 
>yee  of  the  contractor.  Obviously,  if,  as  insisted,  the 
Iroad  company  owed  to  the  plaintiflPs  intestate  the  duty 
protecting  him  against  injury,  it  could  be  on  no  other 
Dund  than  that  the  relation  of  master  and  servant  existed 
tween  them  ;  but  it  is  perfectly  clear  that  no  such  rela- 
n  existed.  It  is  equally  clear  that,  as  the  servant  of 
lith,  the  plaintiflPs  intestate  did  stand  in  the  relation  of 
"vant  to  him,  and  as  the  second  person  in  the  contract  for 
vices  to  be  rendered  by  him.  It  is  clear,  therefore,  that 
t  plaintift's  intestate  was  not  a  third  person  or  stranger, 
her  in  respect  to  the  railroad  company  or  Smith, 
t  contractor,  but  was  simply  one  of  two  persons  to  the 
itract  for  service  between  the  contractor  and  himself. 
;nce  the  authorities  respecting  injuries  to  third  persons 
1  have  no  application  to  this  case.  There  was  no  con- 
ct  relation,  express  or  implied,  between  the  railroad 
npany  and  the  employees  of  the  contractor,  or  either  of 
im ;  and,  as  between  said  company  and  the  plaintift's 
;estate  there  was  no  relation  whatever,  other  than  that 
lich  springs  from  the  common  bond  of  society,  as  ex- 
issed  in  the  maxim,  sic  uteri  tuo  ut  alienum  non  loedas^ 
lich  imposes  upon  every  man  the  duty  of  so  using  his 

i4Exch.,  244. 
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own  as  to  do  no  injury  to  his  fellow-man.  It  can  in  no 
just  sense  be  said  that  the  railroad  company  violated  this 
rule,  for  it  is  not  even  pretended  that  the  injury  was  the 
result  of  the  careless  manner  in  which  the  company  ran  its 
train  on  the  bridge.  On  the  contrary,  it  is  certified  that 
the  company  exercised  due  care  in  the  selection  of  the 
material  furnished,  and  that  it  was  sufficient  for  the  pur- 
poses for  which  it  was  intended  ;  that  the  bridge  gave  way 
and  fell  because  the  sway  braces,  lateral  braces  and  struts 
had  not  been  put  in  position.  And  it  clearly  appears  that 
the  mischief  was  the  result  of  the  wrongful  act  of 
Englesby,  the  contractor's  agent  or  servant,  in  ordering 
the  signal  for  the  train  to  pass  in  the  then  insecure  con- 
dition of  the  bridge. 

3.  And  it  is  also  contended  that  there  was  an  obliga- 
tion imposed  by  law  upon  the  railroad  company  to  see  that 
its  track  was  safe,  and  that  it  cannot  shift  this  obligation 
upon  an  independent  contractor.  If  the  plaintiff's  intestate 
had  been  either  a  passenger  on  the  ill-fated  train  or  an  em- 
ployee of  the  company,  then  this  insistence  would  have 
some  show  of  reason  ;  but  he  was  neither,  and  he  cannot 
avail  himself  of  the  principles  applicable  in  either  class  of 
cases. 

4.  But,  among  other  things,  it  is  certified  that  to  run 
a  ^in  of  coal  cars  upon  such  a  bridge,  in  such  a  condition, 
would  be  foolhardy ;  and  this  is  fastened  upon  as  a  con- 
clusive reason  for  holding  the  railroad  company  liable,  and 
upon  the  express  ground  that  the  defective  and  unsafe  con- 
dition of  the  bridge  was  open  and  obvious,  and  could  or 
ought  to  have  been  seen  by  the  company's  assistant 
engineer,  Maj.  Goodwin,  who  was  on  the  ground  at  the 
time  or  just  before  the  accident,  and  only  three  minutes 
before  had  left  the  bridge,  passed  to  the  rear  of  the  train, 
and  was  in  the  act  of  mounting  on  to  the  caboose  to  return 
to  Lynchburg,  when  he  heard  the  crash  and  desisted.  Is 
it  credible  that  he  would  thus  have  imperilled  his  life  by 
attempting  to  ride  over  the  bridge  in  the  caboose  attached 
to  the  very  train  under  which  the  bridge  fell  if  the  danger 
was  open  to  common  observation  ?    We  think  not     The 
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>tion  whether  the  span  which  fell  was,  in  any  particular 
e  of  its  progress,  safe,  was,  in  the  nature  of  things,  one 
e  determined  by  Smith  or  his  foreman,  Englesby,  by 
►m  he  acted.  This  is  well  illustrated  by  the  correspon- 
:e  between  the  parties,  leading  up  to  the  contract  in 
stion.  In  a  letter  written  by  Smith  to  Chief  Engineer 
^  dated  Baltimore,  December  9,  1886,  he  says  :  **  Reply- 
to  yours  of  the  ist  inst.,  I  write  that,  during  my  late 
mce  at  St.  Louis,  etc.,  my  best  draughtsman  worked 
the  drawings  for  the  removal  of  Big  Otter  bridge ;  and 
n  I  came  to  checking  them  up,  within  a  few  days, 
)und   that   the   premises  assumed   were  a  little   out, 

a  new  study  is  required.  This  will  probably  delay 
ters  a  few  days,"  etc.     Now,  was  it  competent  for 

assistant  engineer,  Maj.  Goodwin,  to  interfere  and 
y  the  work  until  he  could  study  the  situation  upon 
e  theory  of  his  own  ?  Certainly  not ;  for,  in  the  first 
:e,  he  had  no  such  right  under  the  terms  of  the  con- 
t ;  and,  in  the  second  place,  any  such  interference  could 
r  have  produced  confusion  and  delay,  and  would  have 
led  to  involve  his  company  in  liability  not  contemplated 
he  contracting  parties.  It  is  clear  that  the  danger  was 
open  to  common  observation,  and  that  the  plaintiff's 

has  no  support  in  the  fact  that  it  was  foolhardy  to  run 
train  on  the  bridge  in  its  insecure  condition.  The  con- 
tor,  acting  by  his  foreman,  knew,  or  ought  to  have 
wn,  the  condition  of  the  bridge.  He  reserved,  for  his 
lection,  the  right  to  have  the  signals  for  the  passage  of 
IS  given  when  his  foreman,  Englesby,  so  ordered.  The 
al  was  given  in  obedience  to  Englesby's  orders.  The 
ge  was  then  unsafe,  hence  the  disaster  that  followed,  and 
It  the  contractor.  Smith,  is  alone  liable.  This  case  has 
I  argued  for  the  plaintiflF  very  much  as  if  the  plaintift's 
state  was  a  common  day-laborer,  and,  in  the  simplicity 
lis  nature,  trusted  to  the  railroad  company  for  protec- 
.  The  facts  certified  warrant  no  such  conclusion,  but 
e  the  contrary.  In  a  telegram  to  Chief  Engineer  Coe, 
d  Baltimore,  January  13,  1887,  Smith  says:  **  Foreman 
>rts  James  River  bridge  finished,  and  he  awaiting  or- 
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owner  of  real  and  of  personal  property,  and  the  former  is 
held  to  no  stricter  liability  for  the  negligent  use  and  man- 
agement of  his  real  estate,  or  of  negligent  acts  upon  it  by 
others,  than  is  the  latter  as  to  a  similar  use  of  his  property. 
Such  is  the  true  doctrine,  and  we  adopt  it  as  the  only  doc- 
trine justly  applicable  to  the  present  and  all  similar  cases. 
There  is,  therefore,  no  just  ground  upon  which  the  plaintiff 
in  error,  the  plaintiff" below,  can  base  aright  of  recovery  in 
the  present  case.  We  are  of  opinion  that  there  is  no  error 
in  the  judgment  of  the  Court  below.  As  all  other  questions 
raised  are  dependent  upon  that  raised  by  the  plaintiff^  s  first 
and  most  material  bill  of  exceptions,  which  has  been  very 
fully  considered,  and  as  the  determination  thereof  on  the 
facts  and  law  of  the  case  will  probably  operate  as  a  final 
disposition  of  the  case  itself,  we  deem  it  unnecessary  to 
consider  the  questions  raised  by  other  exceptions  of  minor 
importance.  The  judgment  of  the  Court  below  is  correct, 
and  must  be  affirmed. 
Judgment  affirmed. 


Liability  of  the  Employer  for  the  Torts  of  an 
Independent  Contractor. 


I.  When  an  employer  has  placed 
the  execution  of  a  specified  work  in 
the  hands  of  a  competent  and  trust- 
worthy workman,  yielding  up  to 
him  the  entire  possession  and  con- 
trol of  the  premises  where  it  is  to  be 
carried  on,  and  reserving  to  himself 
no  direction  or  control  over  the 
manner  in  which  it  is  to  be  exe- 
cuted, he  will  generally  not  be  liable 
to  the  servants  of  the  contractor,  or 
to  a  stranger,  for  any  injury  which 
may  happen  through  the  negligence 
or  wrongdoing  of  the  contractor  or 
his  servants.  The  rule  of  respon- 
deat superior  has  no  application  to 
such  a  case ;  for  the  contractor  is 
in  no  sense  the  servant  of  the  em- 
ployer, except  as  to  the  results  of 
the  work.  The  manner  of  execut* 
ing  it  is  his  own,  and  cannot  be 


imputed  to  the  employer;  and  if 
that  manner  of  execution  produce 
a  faulty  result,  the  employer  is  not 
bound  to  accept  it  Until  accept- 
ance or  ratification  of  the  contrac- 
tor's acts,  then,  the  employer  cannot 
be  held  responsible  for  them.  This 
distinction  was  formerly  doubted ; 
and  Bush  v,  Steinman,  i  Bos.  &  P., 
404,  ruled  that  the  employer  was 
liable  for  the  negligence  of  not 
merely  a  contractor,  but  for  that  of 
the  servant  of  a  sub-sub-contractor. 
Chief  Justice  Eyrb  very  nattirally 
had  some  doubts  about  it,  and  de- 
clared that  he  could  not  state  the 
precise  psinciple  on  which  the  ac- 
tion was  founded ;  and  his  doubts 
have  since  been  amply  justified. 
Although  Bush  v,  Steinman  was 
followed  in  some  early  English  and 
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sr  of  directing  and  controlling 
vrork:  Andrews  v,  Boedecker, 
l.  App.,  213;  Chic.  City  Ry.  v, 
aessey,  16  111.  App.,  153;  Wil- 
V.  White,  71  Ga.,  506.  But 
t  tests  are  only  partial ;  and 
»est  definition  is  that  given  in 
5II  V,  Va.  Constr.  Co.,  88  Tenn., 

"An  independent  contractor 
e  who,  exercising  an  indepen- 
employment,  contracts  to  do  a 
i  of  work  according  to  his  own 
Lods  and  without  being  subject 
ntrol  of  his  employer,  except 
the  result  of  his  work.  *  *  This 
ides  all  the  others,  and  adds 
additional  requisite,  that  the 
actor  must  be  engaged  in  an 
3endent  employment  That 
is  a  necessary  qualification  is 
rent  from  the  fact  that  most 
nts  are  left  very  much  to  the 
om  of  their  own  will  in  the 
rmance  of  their  several  tasks, 
:hat  very  many,  especially  cor- 
;e  servants,  are  left  to  select 
workmen.  The  other  rules 
i  narrow  the  liability  of  the 
oyer  to  a  very  small  compass, 
accordance  with  the  rule  stated 
5,  any  one  who  follows  a  recog- 
independent  employment,  as 
of  a  slater,  McCarthy  v,  2d 
h  of  Portland,  71  Maine,  318 ; 
ilder,  Robinson  v.  Webb,  11 
(Ky.),  464;  a  manufacturer 
ingles,   Whitney  v.  Clifford,  46 

138;  State  V,  Emerson,  72 
e,  455  ;  an  architect,  Bedford 
ite,  30  Md. ,  1 79;  a  horse-trainer, 
nith  V.  Temple,  11  Bradw.,  39; 
imber,  Meany  v.  Abbott,  6 
..,  256;  a  licensed  drover,  Mil- 
V,  Wedge,  12  Ad.  &  El.,  737  ; 
used  public  carman,  McMul- 
.  Hoyt,  2  Daly  (N.  Y.),  271  ; 
ensed  public  drayman,  De- 
it  V.  Wright,  2  Mich., 368 ;  and 
edore,  Riley  v.  Steamship  Co., 


29  La.  An.,  791 ;  Burke  v.  Sugar 
Ref.  Co.,  II  Hun  (N.  Y.),  354; 
Dwyer  v.  Steamship  Co.,  17  Blatchf. 
C.  Ct.,  472 ;  The  Rheola,  19  Fed. 
Rep.,  926;  Linton  v.  Smith,  8  Gray 
(Mass.),  147;  Hass  v.  Steamship 
Co.,  88  Pa.,  269;  Murray  v.  Currie, 
6  L.  R.  C.  P.,  24 ;  Blaikie  v.  Stem- 
bridge,  6  C.  B.  N.  S.,  894  ;  is  to  be 
regarded  as  an  independent  con- 
tractor. But  a  yet  broader  rule  is 
given  in  Hexamer  v.  Webb,  10 1  N. 
Y.,  377 :  **  Where  a  person  is  em- 
ployed to  perform  a  certain  kind  of 
work,  in  the  nature  of  repairs  or 
improvements  to  a  building,  by  the 
owner  thereof,  which  requires  the 
exercise  of  skill  and  judgment  as  a 
mechanic,  the  execution  of  which 
is  left  entirely  to  his  discretion, 
without  any  restriction  as  to  its 
exercise,  and  no  limitation  as  to  the 
authority  conferred  in  respect  to 
the  same,  and  no  provision  is  espe- 
cially made  as  to  the  time  in  which 
the  work  is  to  be  done,  or  as  to  the 
payment  for  the  services  rendered, 
and  the  compensation  is  dependent 
upon  the  value  thereof,  such  per- 
son does  not  occupy  the  relation  of 
a  servant  under  the  control  of  the 
master,  but  is  an  independent 
contractor.**  This  has  much  to 
commend  it ;  and  it  will  go  far  to 
reconcile  the  apparently  conflicting 
cases  upon  the  subject:  Brackett  v. 
Lubke,  4  Allen  (Mass.),  138;  Con- 
ners  z/.  Hennessey,  112  Mass.,  96; 
Hunt  V.  Pa.  R.  R.,  51  Pa.,  475  ; 
Rankin  v.  Transp.  Co.,  73  Ga.,  229; 
Fink  V.  Furnace  Co.,  82  Mo.,  276  ; 
Mayhew  v.  Mining  Co.,  76  Maine, 
100;  Dillon  z/.  Sixth  Ave.  R.  R.  Co., 
48  N.  Y.  Super.  Ct,  283;  Schuler 
V.  Hudson  R.  R.  R.,  38  Barb.  (N. 
Y.),  653 ;  Corbin  v.  Am.  Mills,  27 
Conn.,  274 ;  Potter  v.  Seymour,  4 
Bosw.  (N.  Y.),  140;  Devlin  v.  Smith, 
89  N.  Y.,  470;  Darmstaetler  v,  Moy- 
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nahan,  27  Mich.,  188;  Tiffin  v. 
McConnack,  34  Ohio  St.,  638; 
Glickauf  v.  Maurer,  75  111.,  289 ; 
Morgan  v.  Bowman,  22  Mo.,  538 ; 
Detroit  v.  Corey,  9  Mich.,  165;  R. 
R.  V,  Reese,  61  Miss.,  581;  Mnmby 
V,  Bowden,  6  So.,  453;  Mill  v.  Coo- 
per, 30  N.  B.,  294 ;  Smith  v.  Bel- 
shaw,  26  Pac.  834;  McKepn  v, 
Bolton,  I  Ir.  C.  L.  Rep.,  377;  Sadler 
V.  Henlock,4El.  &Bl.,57o;  Johns- 
ton V.  Hastie,  30  Up.  Can.  Q.  B., 
232;  Beadleson  v.  Murray,  8  Ad.  & 
El.,  109;  Wood  V,  Cobb,  13  Allen 
(Mass.),  58;  Harrison  v,  Collins,  86 
Pa.,  153;  Ferguson  v.  Hubbell,  97 
N.  Y.,  507  ;  Wiggett  v.  Fox,  11 
Exch.,  832 ;  Johnson  v,  Lindsay 
<i89i),  App.  Cas.,371.  Themodeof 
payment,  and  the  fact  that  materi- 
als are  furnished  by  the  employer, 
although  entitled  to  consideration, 
have  but  little  weight  in  determin- 
ing whether  or  not  the  employee  is 
an  independent  contractor:  R.  R. 
V,  Reese,  61  Miss.,  581;  Fuller  i'. 
Bank,  15  Fed.  Rep.,  875;  Harrison 
V.  Collins,  86  Pa.,  153;  Mansfield 
Co.  V,  McEnery,  91  Pa.  185 ;  R.  R. 
V,  Grant,  46  Ga.,  417 ;  Hexamer  v. 
Webb,  loi  N.  Y.,  377.  It  may  be 
added,  that  if  the  contractor,  by  his 
conduct,  induces  another  to  believe 
that  a  sub-contractor  is  his  servant, 
he  will  be  estopped  from  denying 
that  relation  in  a  suit  brought 
against  him  for  the  negligence 
of  the  sub-contractor:  Johnson  v, 
Owen,  33  Iowa,  512. 

It  sometimes  becomes  an  impor- 
tant question  as  to  who  is  respon- 
sible for  the  acts  of  the  general  ser- 
vants of  one  party  who  are  at  the 
time  in  the  service  of  another.  The 
general  rule  is,  that  where  a  person 
is  under  the  entire  direction  and 
control  of  another,  he  is  to  be  con- 
sidered as  his  servant,  no  matter 
who  pays  him :  Ditbemer  v,  Rogers, 


66  How.  Br.  (N.  Y.),  35;  I,au^er  v. 
Pointer,  5  B.  &  C. ,  560;  Quarman  v. 
Burnett,  6  M.  &  W.,  497.  It  is  now 
fully  established  that  the  general  ser- 
vant of  one  party  may  become  the 
servant  of  another  for  a  special  ser- 
vice, and  while  engaged  in  that  ser- 
vice he  is  to  be  considered  as  the 
servant  of  the  latter:  Murphy  u, 
Caralli,  3  H.  &  C,  461;  Murray  v, 
Currie,  6  L.  R.  C.  P.,  24 ;  Rourket/. 
White  Moss  Colliery  Co.,  i  C.  P.  D., 
556  (S.  C.  2  C.  P.  D.,  205).  When  a 
railroad  company  agrees  to  furnish 
its  contractors  with  motive  power, 
and  provides  them  with  construction 
trains,  managed  by  its  servants, 
who  are  kept  on  the  pay-roll  of  the 
company,  bift  who  are  wholly  sub- 
ject to  the  control  of  the  contrac- 
tors, they  are  to  be  regarded  as  the 
servants  of  the  contractors:  Miller 
V,  Minn.  &  N.  W.  Ry.  Co.,  76  Iowa, 
655  (S.  C.39,  N-  W.,  188);  New  Or., 
Baton  Rouge,  Vicks.  &  Mem.  R.  R. 
V,  Norwood,  62  Miss.,  565;  Powell 
V,  Va.  Constr.  Co.,  88  Tenn.,  692. 
Contra:  Coyle  v.  Pierrepont,  37 
Hun.  (N.  v.),  379;  Burton  v.  R.  R., 
61  Tex.,  526.  Of  course,  when  a 
servant  of  the  contractor  is  injured 
by  the  negligence  of  a  servant  of 
the  railroad,  he  can  recover  against 
the  latter :  Young  v.  N.  Y.  Cent. 
R.  R.,  30 Barb.  (N.  Y.),  229;  Turner 
V,  Gt.  Eastern  Ry.  Co.,  33  L.  T.  N. 
S.,  431. 

III.  There  are  two  classes  of  ex- 
ceptions to  the  general  rule.  The 
first  consists  of  those  in  which  the 
employer  has,  by  his  interference 
with  the  operations  of  the  contrac- 
tor, by  directions  or  otherwise,  or 
by  the  reservation  of  powers  in  the 
contract,  nullified  his  independence 
and  reduced  him  to  the  level  of  a 
mere  servant.  Thus,  although,  as 
has  been  said,  the  emplo3rer  is  not 
liable  for  the  independent  acts  of  a 
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ictor,  yet  if  he  actively  inter- 
with  or  directs  the  work,  in 
a  or  by  agent,  he  will  be  re- 
ible  for  any  injury  which  may 
used  by  it:  Lowell  v.  R.  R., 
tk.  (Mass.),  24;  Linnahanz/. 
18,  137  Mass.,  123;  Erie  v, 
ins,  85  Pa.,  247  ;   Ardesco  Oil 

Gilson,  63  Pa.,  146 ;  Nevins 
3ria,  41  Ill»  502;  Palmer  z/. 
In,  5  Neb..  136;  Samyn  v.  Mc- 
ey,  2  Ohio  St.,  536;  Campbell 
isford,*3So.,  522;  Chic,  K.  & 

R.  R.  V.  Watkins,  43  Kans., 
[eifenuan  v.  Benkard,  i  Robt. 
.),  432  ;  Gourdier  v,  Cormack, 
X  Smith  (N.  Y.),  254;  Lacour 
iT.,  3  Duer  (N.  Y.),  406;  Jones 
verpool,  14  Q.  B.  D.,  890; 
by  V.  Ottawa,  13  Ont.  334 ; 
z/.Chantry,  4  T.  &  C.  (N.Y.), 
»hnston  v.  Hastie,  30  Up.  Can. 
,  232;  Mumby  v.  Bowdeu,  6 
53.     The  rule  of  the  civil  law 

same:     S^randat  z'.  Saisse,  i 
P.  C,   152,  and  authorities 

cited.  It  must  be  shown, 
7er,  that  the  directions  or  inter- 
re  of  the  employer,  not  the 
jence  of  the  contractor  or  his 
its,  was  the  cause  of  the  in- 

Palmer  v.  Lincoln,  5  Neb., 
Callahan  v.  Burl.  &  Miss.  R. 
\  Iowa,  562. 

t  employer  is  also  liable,  if  the 
ict  reserves  to  him  such  a 
r  of  supervision  or  control  of 
rork  as  will  destroy  the  free 
y  of  the  contractor,  whether 
lupervision  be  exercised  by 
blf,  or  by  persons  designated 
m:  Pack  v.  N.Y.,  8  N.  Y., 
Celly  z'.  N.  Y.,  II  N.  Y.,  432; 
I  V.  Mayor,  92  N.  Y.,  10; 
es  V,  R.  R.,  39  Ohio  St.,  466 ; 

V,  Willard,  57  Pa.,  374 ;  Erie 
Ikins,  85  Pa.,  274;  School  Dist. 
ess,  98  Pa.,  600;  Edmundson 
R.,   Ill  Pa.,  316;    McMasters 


V.  R.  R.,  3Pitte.,  i;  Gas  Co.  r.  Wil- 
kinson, I  Cent  Rep.,  637  ;  R.  R.  v. 
Hanning,  15  Wall,  649;  Cincinnati 
V.  Stone,  5  Ohio  St.,  38;  Harper  v. 
Milwaukee,  30  Wis. ,  365 ;  Chambers 
V.  Co.,  I  Dis.  (Ohio),  327;  Hannon 
V,  County  of  St.  Louis,  62  Mo.,  313; 
Chicago  V.  Joney,  60  111.,  383;  Chi-^ 
cago  V.  Dermody,  61  111.,  431;  Hart 
V.  Ryan,  6  N.  Y.  Suppl.,  921;  Camp 
V.  Church  Wardens,  7  La.  Ann., 
321;  Denver  v.  Rhodes,  9  Col.,  554; 
Seattle  r.  Busby,  3  Pac,  180;  Faren. 
V.  Sellers,  3  So.,  363;  Burgess  v. 
Gray,  i  C.  B.,  578;  Blake  v.  Thirst, 
2  H.  &  C,  20 ;  Brown  v.  Co.,  3  H- 
&  C,  511;  Sack  7'.  Ford,  13  C.  B.  N. 
S.,  90;  Dal  ton  v.  Bachelor,  i  F.  & 
F.,  15  &  17;  Stephen  v.  Com*r*s,  3. 
Ct.  of  Sess.,  Cas.  4th  Sen,  535; 
Steel  V,  R.  R.,  16  C.  B.,  550; 
Schwartz  z^  Gilmore,  45  111.,  455. 
When  a  contract  provides  that  all 
work  shall  be  done  under  the  direc- 
tion and  constant  supervision  of  the 
engineer  of  the  railroad,  and  the 
damage  complained  of  was  caused 
by  excavations  outside  of  the  right 
of  way,  which  the  engineer  could 
have  prevented,  the  railroad  is  li- 
able: Bechnel  v.  N.  O.,  Mob.  & 
Tex.  R.  R.,  28  La.  Ann.,  522.  Wheii 
a  railroad  keeps  possession  of  its- 
road  for  the  purpose  of  running 
trains  and  conveying  passengers,  it 
is  bound  to  see  that  its  track  is- 
guarded  against  obstructions,  and 
is  liable  for  any  injury  caused  by 
an  obstmctiotvmade  by  the  servants 
of  a  contractor:  Va.  Cent.  R.  R.  rv 
Sanger,  15  Gratt.  (Va.),  230.  An 
undertaking  by  the  employer  to 
furnish  necessarymaterial  will  make 
him  liable  for  an  injury  due  to  his 
failure  to  provide  it:  Gilbert  v. 
Beach,  5  Bosw.  (N.  Y. ),  447.  When 
a  mining  company,  entering  into  a 
contract  for  work  to  be  done  in  its 
mine,  reserves  the  right  to  make 
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tiich  the  employer,  while  leav- 
he  contractor  to  the  full  exer- 
of  his  own  discretion  in  the 
ation  of  the  contract  work,  has 
rtheless  made  the  act  corn- 
ed of  his  own,  either  by  directly 
prizing  it,  by  entering  into  a 
'act  which  would  necessarily 
to  it,  by  assuming  a  duty,  or 
^glecting  one  that  is  cast  upon 
by  the  law.  His  liability  in 
i  cases  does  not  depend  upon 
octrine  of  respondeat  superior. 
liable,  not  as  the  master  of  the 
actor,  but  as  9i'^6\xi\.  tort-feasor 
him.  Accordingly, the  employ- 
11  be  held  liable  if  the  injurious 
>mplained  of  was  contemplated 
le  contract:  Whitney  z\  Clif- 
46  Wis.,  138;  R.  R.  V.  Board, 
J.  M.  C,  174;  Leber  v.  Minn. 
.  W.  R.  R.,  29  Minn.,  156; 
ilton  V.  Fond  du  Lac,  40  Wis., 
L.  R.  V,  Drennan,  26  111.,  App., 
If  the  contract  work  is  neces- 
1  dangerous  or  harmful :  Mayor 
:cCary,  84  Ala.,  469;  CufFi'. 
u-k&N.  Y.  R.  R.,35N.J.  L., 
Wilson  V.  Wheeling,  i9W.Va., 
Circleville  v.  Neuding,  41  Ohio 
.65;  Doole}'  V,  Sullivan,  14  N. 
i66;  Haniford  <'.  Kansas,  103 
172;  Bailey  v.  Troy  &  Bost.  R. 
7  Vt.,  252;  Rylandzr.  Fletcher, 
R.  H.  L.,  330.  In  one  case, 
!ver,  it  was  held  that  the  erec- 
of  a  building  adjacent  to  a 
Bvay,  with  the  usual  and  neces- 
excavations,  and  consequent 
action  to  sidewalk  and  street, 
lot  such  an  inherently  danger- 
«rork  as  to  make  the  owner  of 
remises  liable:  Moline  v,  Mc- 
ie,  30  111.  App.,  419.  He  will 
be  liable  if  the  injury  is  the 
»ary  result  of  the  work  con- 
»d  for,  but  not  if  it  be  merely 
teral  to  the  contract,  and  be 
olely  to  the  negligence  of  the 


contractor  or  his  servants:  Hawx- 
hurst  V,  N.Y.,  43  Hun.  (N.  Y.),  588; 
McDonell  v.  Rifle  Boom  Co.,  38  N. 
W.,  681;  Vanderpool  v.  Husson,  28 
Barb.  (N.  Y.),  196;  Broadwell  v, 
Kansas,  75  Mo.,  213;  Williamson  v. 
Fisher,  50  Mo.,  198;  Lockwood  v. 
Mayor,  2  Hilt.  (N.  Y.),  66;  Palmer 
V,  Lincoln,  5  Neb.,  136;  Sewall  ?/. 
St.  Paul,  20  Minn.,  511;  Lacour  v. 
Mayor,  3  Duer  (N.  Y.),  406;  Baxter 
V,  Warner,  6  Hun.  (N.  Y.),  585; 
Booth  V.  R.  R.,  17  N.  Y.  Suppl., 
336;  Pitts  z/.  Highway  Board,  19  W. 
R.,  884;  Hilliard  v.  Richardson,  3 
Gray  (Mass.),  349;  Eno  v.  Del 
Vecchio,  6  Duer  (N.  Y.),  17;  King 
V.  Livermore,  9  Hun.  (N.  \\),  298; 
McCafferty  v,  R.  R.,  61  N.  Y.,  178; 
Earl  V.  Beadleston,  42  N.  Y.  Super. 
Ct.,  294;  Herrington  v.  Lansing- 
burgh  no  N.  Y.,  147;  Carman  v.  R. 
R.,  4  Ohio  St.,  399;  Tiffin  v.  Mc- 
Cormack,  34  Ohio  St.,. 638;  Joliet 
V.  Harwood,  86111.,  no;  Tibbetts^. 
R.  R. ,  62  Maine,  437;  Davie  v.  Levy, 
2  So.,  395;  Water  Co.  v.  Ware,  16 
Wall.,  566;  Hackett  ik  West  Un. 
Tel.  Co.,  49  N.  W.,  822.  WTien 
work  is  per  se  dangerous  and  the 
employer  does  not  stipulate  that  the 
contractor  shall  use  proper  precau- 
tions to  avoid  injury  to  others,  the 
employer  is  liable:  Matheny  v. 
Wolffs,  2  Duv.  (Ky.),  137.  Thus, 
when  a  builder  contracts  to  put  a 
new  roof  on  a  building,  but  the  con- 
tract does  not  bind  him  to  protect 
the  property  of  the  tenants  from  the 
weather,  the  owner  of  the  building 
is  liable  for  his  negligence  in  leav- 
ing the  roof  uncovered,  so  that  rain 
came  through  and  damaged  the  ^en- 
ant's  goods:  Sulzbacher  v.  Dickie, 
6  Daly  (N.  Y.),  469. 
'  When  the  work  contracted  for 
becomes  or  occasions  a  nuisance  in 
the  course  of  its  execution,  the  em- 
ployer is  liable,  if  it  be  not  due  to 
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the  sole  negligence  of  the  con- 
tractor. This  is  the  only  satisfac- 
tory rule  that  can  be  deduced  from 
the  multitude  of  conflicting  cases. 
Fuller  <'.  Bank,  15  Fed.  Rep.,  875  ; 
Storrs  V,  Utica,  17  N.  Y.,  104; 
Brusso  V.  Buflblo,  90  N.  Y.,  679; 
Hilliard  v,  Richardson,  3  Gray 
(Mass.),  349  ;  Allen  v.  Willard,  57 
Pa«.  374;  Reed  v,  Allegheny,  79 
Pa.,  300;  Smith  v.  Simmons,  103 
Pa.,  32  ;  Erie  v.  Caulkins,  85  Pa., 
247;  Conners  v.  Hennessey,  112 
Mass. ,  96  ;  Edmundaon  v.  R.  R. , 
III  Pa.,  316;  Homan  v,  Stanley, 
66  Pa. ,  464  ;  Creed  v  Hartman,  29 
N.  Y.,  591  ;  Osboni  z'.  Union  Ferry 
Co.,  53  Barb.  (N.  Y.).629;  Ryan  v, 
Curran,  64  Ind.,  345 ;  Wood  v. 
School  Dist,  44  Iowa,  27;  Kep- 
perly  v.  Ramsden,  83  111.,  354; 
Pfau  V.  Williamson,  63  111.,  16; 
R.  R.  c'.  Farver,  1 1 1  Ind.,  195  ;  Rob- 
inson r.  Webb,  11  Bush.  (Ky.  ), 
464  ;  Clark  v.  Fry,  8  Ohio  St.,  358 ; 
O'Rourke  v.  Hart.,  7  Bosw.  (N.  Y.), 
511  ;  Robbins  v.  Chicago,  4  Wall., 
657  (aff.  S.  C,  2  Black,  418) ;  Pet- 
tengill  t'.  Yonkers,  116  N.  Y.,  558  ; 
Walker  v.  MacMillan,  6  Can.  S.  C. 
R.,  241  ;  Knight  :'.  Fox,  5  Exch., 
721  ;  Overton  v.  Freeman,  11  C.  B., 
867  ;  Peachey  2'.  Rowland,  13C.  B., 
182  ;  Hole  V,  R.  R.,  6  H.  &  N., 
488  ;  Taylor  v,  Greenhalge,  9  L.  R. 
Q.  B.,  487.  A  municipal  corpora- 
tion, however,  cannot  exonerate 
itself  from  liability  for  injuries 
caused  by  a  dangerous  condition  of 
its  streets  and  highways,by  showing 
that  that  condition  was  due  to  the 
negligence  of  a  contractor  em- 
ployed by  it.  It  is  still  obliged  to 
see  that  the  streets  are  in  a  safe 
condition  for  travel:  Schweick- 
hardt  v,  St  Louis,  2  Mo.  App.,  571,; 
Kemper  v,  I/>uisville,  14  Bush 
(Ky.),  87;  Memphis  r.  Lasser, 
9  Humph.  (Tenn.),  760 ;  Mayor  v. 


O'Donnell,  53  Md.,  no;  Grant  v, 
Brooklyn,  41  Barb.  (N.  Y.),  381  ; 
Springfield  v.  LeClaire,  49  111.,  476 ; 
Mayor  v.  Brown,  9  Heisk.,  i ;  Mayor 
V.  Waldron,  49  Ga.,  316.  Contra: 
Pack  V,  N.  Y.,  8  N.  Y.,  222  ;  Kelly 
V.  N.  Y.,  II  N.  Y.,  432;  Wood  v, 
Watertown,  11  N.  Y.  Suppl.,  864; 
Painter  J'.  Pittsburgh,  46  Pa.,  213. 
It  makes  no  difference  that,  by  the 
contract,  the  contractor  has  stipula- 
ted to  be  responsible  for  all  damages 
that  may  be  caused  in  the  execution 
of  the  work:  Veazie  v.  R.  R.,  49 
Maine,  119;  Pettengill  v,  Yonkers, 
116  N.  Y.,  558;  McAllister  v.  Al- 
bany, 18  Oreg.,  426 ;  Smith  v.  St. 
Joseph,  42  Mo.  App.,  392.  Contra: 
Osbom  z'.  Union  Ferry  Co.,  53  Barb. 
(N.  Y.),  629.  Of  course,  when  the 
employer  has  himself  assumed  a 
personal  responsibility  for  damage, 
he  will  be  liable  for  the  acts  of  the 
contractor:  Water  Co.  v.  Ware, 
16  Wall,  566. 

The  owner  of  ground  will  be  lia- 
ble to  the  adjacent  owner  for  an 
injury  to  his  right  of  lateral  sup- 
port, caused  by  a  contractor  who 
makes  an  excavation  thereon: 
Brown  v,  Werner,  40  Md.,  15  ;  Ste- 
venson V.  Wallace,  27  Gratt.  (Va.), 
77  ;  Bowers  v.  Peate,  i  Q.  B.  D., 
321  ;  Leniaitre  v,  Davis,  19  Ch.  D., 
281  ;  Dal  ton  v.  Angus,  6  App.  Cas., 
740.  Contra:  Harrison  v,  Kiser,  4 
S.  E.,  320 ;  Myer  v,  Hobbs,  57  Ala., 
175.  But  the  right  must  first  be 
affirmatively  shown:  Gayford  v. 
Nichols,  9  Exch.,  702. 

Wlien  the  injury  conplained  of 
arises  out  of  the  exercise  by  the 
contractor  of  powers  derived  from 
the  charter  of  his  employer — powers 
which  he  would  have  no  right  to 
exercise  except  under  such  author- 
ity—the employer  is  liable.  This  is 
based  upon  the  double  ground  that 
such  acts  can  only  be  done  in  pur- 
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snance  of  the  dkectiou  of  the  em- 
ployer, and  that  the  State  having 
granted  these  powers  to  the  em- 
ployer, charges  it  with  the  duty  of 
seeing  that  they  are  pr<^)erly  exer- 
cised: Lasher  v,  Wab.  Nav.  Co., 
14  m.,  85;  Hinde  v.  Wab.  Nav. 
Co.,  15  111.,  72  ;  Chic,  St.  P.  &  Fond 
du  Lac  R.  R.  v.  McCarthy,  20  111., 
385 ;  ni.  Cent.  R.  R.  v,  Finnigan, 
21  111..  646 ;  Chic.  &  Rock  I.  R.  R. 
V.  Whipple,  22  111.,  105 ;  West  v, 
St.  L.,  V.  &  T.  H.  R.  R.,  63  ni., 
545 ;  Vt.  Cent.  R.  R.  z;.  Baxter,  22 
Vt.,  365.  Contra:  Clark  v,  Vt.  & 
Can.  R.  R.,  28  Vt.,  103. 

When  the  act  that  causes  the  in- 
jury is  done  without  proper  author- 
ity, or  in  violation  of  an  ordinance 
or  statute,  the  employer  will  be 
liable  for  the  negligence  of  the  con- 
tractor: Walker  z'.  McMillan,  6  Can. 
S.  C.  Rep.,  241 ;  Lawrence  v.  Ship- 
man,  39  Conn.,  586 ;  Baxter  v.  War- 
ner, -6  Hun.  (N.  Y.),  585;  Ullmau 
V,  Han.  &  St.  J.  R.  R.,  67  Mo.,  1 18  ; 
Cairo  &  St.  L.  R.  R.  v,  Woolsey,  85 
111.,  370 ;  Rockf.,  Rock  I.  &  St.  L. 
R.  R.  V.  Wells,  66  lU.,  321 ;  Brown 
V.  McLeish,  71  Iowa,  381 ;  Doran  v. 
Flood,  47  Fed.,  543. 

When  the  employer  undertakes 
the  duty  of  providing  machinery 
for  the  contractor,  he  is  bound  to 
see  that  it  is  safe  and  sufficient  to 
perform  the  work  ;  and  if  it  is  not, 
and  he  either  knew  or  might  have 
known  of  its  insufficiency,  he  will 
be  liable  for  any  injury  caused 
thereby  to  an  employee  of  the  con- 
tractor, or  to  a  third  person:  The 
Rheola,  19  Fed.  Rep.,  926 ;  Milchey 
V.  Rel.  Soc.,  125  Mass.,  487;  Con- 
Ion  V.  R.  R.,  135  Mass.,  195  ;  Riley 
V.  Steamship  Co.,  29  La.  Ann.,  791 ; 
Coughtry  v.  Globe  Co.,  56  N.  Y., 
124;  Larock  v,  Ogdensburgh  & 
Lake  Ch.  R.  R.,  26  Hun.  (N.  Y.), 
382 ;  Homer  v.  Nicholson,  56  Mo., 


220 ;  Samuelson  v.  Cleveland  Iron 
Co.,  49  Mich.,  164 ;  Johnson  v. 
Spear,  76  Mich.,  139;  Whitney  v, 
Clifford,  46  Wis.,  138  (S.  C.  47  N. 
W.,  835) ;  Heaven  z/.  Pender,  11  Q. 

B.  D.,  503.  Contra:  Burke  v.  Sugar 
Ref.  Ca,  II  Hun.  (N.  Y.),  354. 
When,  however,  the  employer  is 
under  no  duty  to  furnish  the  ma- 
chinery or  appliances,  but  merely 
permits  the  contractor  to  use  them, 
he  will  not  be  liable :  Barrett  v. 
Singer  Mfg.  Co.,  i  Sweeny  (N.  Y.), 
545.  And  wheiie  the  machinery 
becomes  defective  in  the  contrac- 
tor's hands,  the  employer  will  not 
be  responsible  :  King  z'.  R.  R.,  66 
N.  Y.,  i8r. 

V.  In  general,  the  employer  will 
be  liable  for  the  negligence  of  the 
contractor  whenever  there  is  a  duty 
resting  upon  him  in  regard  to  the 
subject-matter  of  the  contract,  either 
to  the  public  or  to  individuals :  Wy- 
man  v.  R.  R.,  46  Maine,  162; 
Veazie  r.  R.  R.,  49  Maine,  119; 
Mayhew  v.  Mining  Co.,  76  Maine, 
100 ;  Fink  v.  St.  Louis,  71  Mo.,  52 ; 
Speed  V.  Atl.  &  Pac.  R.  R.,  71  Mo., 
303  ;  P.  W.  &  B.  R.  R.  v,  Hahn,  12 
Atl.,  479  ;  Silvers  v.  Nerdlinger,  30 
Ind.,  53 ;  Sessengut  v.  Posey,  67 
Ind.,  408;  Allison  v.  R.  R.,  64  N. 

C,  382;  Wilkinson  v,  Detroit 
Works,  73  Mich. ,  405 ;  Pettengill 
V,  Yonkers,  116  N.  Y.,  558;  Turn- 
pike V.  Buffalo,  I  T.  &  C.  (N.  Y.), 
537  ;  Matthews  z/.  West  Lond.  Water 
Works,  3  Cam.,  403 ;  Sly  v.  Edgley, 
6  Esp.,  6;  Brazier  ^^  Inst,  i  F.  & 
F. ,  507  ;  Pendlebury  v,  Greenhalge, 
I  Q.  B.  D.,  36  ;  Bauer  v.  Rochester, 
12  N.  Y.  Suppl.,  418  (S.  C.  59  Hun., 
616)  ;  Dressell  v.  Kingston,  32 
Hun.,  533;  Groves  v.  Rochester, 
39  Hun.,  5  ;  Delmonico  r.  N.  Y.,  i 
Sandf.  Super  Ct.,  222 ;  Logansport 
t'.  Dick,  70  Ind.,  65  ;  and  when  a 
municipal    corporation    expressly 
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Pl«BADING    AT    COMMON    LAW    AND   UNDEK  THE    CODES.       [Reprinted 

from  the  American  and  English  Encycloi>sedia  of  I^aw.]  By  GftoRGB 
Wharton  Pbpper,  Fellow  of  the  Department  of  Law,  University  of 
Pennsylvania.    The  Edward  Thompson  Co.,  Northport,  L.  I.,  1891. 

This  excellent  treatise  opens  with  a  concise  historical 
review  of  pleading  in  England^  from  the  earliest  times  till 
the  present  day.  This  is  followed  by  an  account  of  the 
course  of  pleading  in  this  country,  indicating  how  far  the 
several  States  have  adhered  to  or  departed  from  the  present 
system.  The  writer  then  discusses  the  essential  features 
of  code  pleading.  These  topics  take  up  one-third  of  the 
book.  The  remaining  two-thirds  are  given  to  a  detailed 
examination  of  the  system  of  pleading  at  common  law. 

It  is  obvious,  from  this  distribution  of  the  subject- 
matter,  which  seems  to  us  judicious,  that  the  treatise  is 
.  addressed  chiefly  to  the  student  of  law.  With  some  reserve 
as  to  the  praise  bestowed  upon  code  pleading  in  its  present 
condition,  we  agree  with  the  following  remarks,  in  which 
the  writer  has  clearly  defined  his  own  views  in  regard  to 
pleading :  '*The  whole  system  of  code  pleading  is  the  pro- 
test of  an  era  of  practical  business-like  methods  against  the 
refinements  and  subtleties  of  an  earlier  age.  If  the  pleader 
could  be  trained  under  the  old  system,  in  accuracy  of 
thought  and  expression,  and  then  made  to  practice  under 
the  new,  code  pleading  would  be  found  to  be  an  ideal 
system.  But  it  is  clear,  that,  as  a  system,  code  pleading 
has  not  the  educational  value  which  belongs  to  pleading 
at  common  law,  and  it  may  be  doubted  whether  the  aver- 
age practitioner,  with  no  other  training  than  that  which 
the  letter  of  the  code  supplies,  is  competent  to  do  this 
system  justice." 

The  book  is  as  good  in  execution  as  in  plan.  The 
writer  has  not,  it  is  true,  addressed  himself  to  the  ex- 
tremely difficult  task  of  throwing  the  light  of  original 
historical  research  into  the  many  dark  corners  of  the  sub- 
ject ;  but  he  has  read  with  great  intelligence  everything 
of  value  written  by  his  predecessors,  and  has  stated  his 
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conclusions  in  a  style  admirably  clear  and  terse.  He  has 
convictions,  too,  which  he  has  not  hesitated  to  express. 
The  discussion  of  dilatory  pleas,  on  page  53,  and  the  ex- 
planation of  Reynolds  v.  Blackburn,  on  page  95,  are  good 
illustrations  of  the  author's  critical  faculty,  which,  in 
general,  seems  to  be  sound.  In  one  instance,  however,  he 
strikes  wide  of  the  mark.  On  page  65  he  finds  an  antago- 
nism between  Gibbons  v.  Pepper  and  Hall  v.  Feamley,  and 
ascribes  it  to  a  fallacious  distinction.  But  these  cases  seem 
rather  to  confirm  each  other.  In  the  former  case,  where 
the  horse  bearing  the  defendant  became  frightened  and  un- 
manageable and  ran  over  the  plaintiff,  **not  guilty"  was 
the  proper  plea,  because  the  horse,  and  not  the  defendant, 
was  the  actor.  In  the  other  case,  where  the  defendant 
drove  a  cab  over  the  plaintiflF,  who  carelessly  put  himself 
in  front  of  the  vehicle,  the  defendant  was  the  actor, 
although  an  excusable  actor.  His  defence  was,  therefore, 
to  be  taken  by  a  plea  in  confession  and  avoidance. 

For  reference,  and  as  an  aid  to  the  student  who  is 
grappling  with  the  cases  on  common  law  pleading,  this 
book  cannot  fail  to  be  of  great  value,  and  will  doubtless 
rank  with  the  best  of  the  monographs  in  the  very  useful 
Encyclopaedia  of  which  it  forms  a  part.  J.  B.  A. 
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A  New  Criterion  of  Contract. 


By  R.  C.  McMurtrie,  Esq. 


An  answer  to  an  inquiry  for  rate  of  transportation  makes  a  contract 
complete  on  delivery  of  the  goods  to  the  carrier,  so  that  the  actual  con- 
tract then  made  by  the  acceptance  of  the  bill  of  lading  is  a  nullity, 
and  the  contract  remains  as  if  the  carrier  had  accepted  the  goods  in 
silence. 

This  is  the  decision  of  the  highest  Court  of  the  greatest  commercial 
State  of  the  Union.  Jennings  v.  Grand  Trunk  R.  R.,  New  York  Court  of 
Appeals,  30  Am.  Law  Reg.,  638. 

The  necessary  corollary,  nay,  the  direct  decision  is,  that  the  exclu- 
sion of  perils  of  the  sea,  or  fire,  or  acts  of  the  public  enemy,  is  impossible, 
if  raUs  have  previously  been  given  in  reply  to  an  inquiry.  Apply  this  to 
policies  of  insurance — ^life  or  fire — to  sales  of  merchandise,  to  contracts 
for  hire  ! 

Plainly,  if  such  a  piece  of  folly  requires  analysis  for  exposure  it  lies 
here :  There  was  no  contract  until  acceptance  by  the  carrier.  No  one  is 
bound  to  sell  because  he  has  named  a  price  at  which  he  sells.  The  con- 
tract made  when  the  goods  were  delivered  would  have  included  the 
inference  of  a  contract  on  the  proposed  terms,  had  not  such  an  inference 
been  excluded  by  annexing  the  substituted  contract ;  and  if  it  was  not 
intended  that  the  substituted  contract  should  have  such  an  operation,  it 
was  the  duty  of  the  shipper  to  demand  acceptance  on  the  naked  promise 
to  carry  for  a  certain  rate.  If  the  New  York  rule  were  the  correct  canon 
for  construing  conduct  and  words,  it  undoubtedly  follows  that  there  was  no 
right  to  a  bill  of  lading  or  a  receipt,  or  any  acknowledgment.  If  that 
document  was  a  right,  it  was  because  the  intention  to  act  on  the  usual 
terms  of  shippers  and  carriers  was  implied  in  the  making  of  the  rate.  In 
truth,  there  was  no  contract  at  all,  but  for  a  rate — and  that  conditioned 
upon  the  delivery  and  acceptance  of  the  goods.  To  force  a  carrier  into  a 
contract  to  carry  when  there  was  no  correlative  obligation  to  ship,  i^ 
inconsistent  with  accuracy.  Common  sense,  it  may  be  said,  implies  such 
an  obligation  ;  but,  if  implied  at  all,  surely  it  must  be  upon  the  customary 
terms  of  bills  of  lading  and  other  similar  documents. 

If  A  asks  B  the  rate  for  cotton  or  sugar,  will  anyone  contend  that  by 
naming  a  rate,  B  is  bound  to  sell  whatever  A  demands — it  may  be  ten 
times  what  he  has  got  ?  A  man  cannot  but  be  amazed  that  anything  so 
elementary  has  been  overlooked  as  what  does  constitute  a  contract. 
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ABSTRACTS  OF  RECENT  CASES. 

Selected  from  the  current  of  American  and  English  Decisions. 

BY 

William  Wharton  Smith,         Horace  L.  Cheynky, 
Henry  N.  Smaltz,  Francis  Cope  Hartshorne, 

John  A.  McCarthy. 


Admiralty — Contributory  Negligence  —  Res  Adjudicata  — 
[Common  Law  Judgment. — A  judgment  in  favor  of  the  defendant,  in  an 
iction  at  law  against  the  owner  of  a  vessel,  does  not  operate  as  a  bar  to 
I  subsequent  proceeding  in  admiralty  against  the  vessel,  unless  it  appears 
liat  the  judgment  was^  based,  not  upon  the  contributory  negligence  of 
:he  plaintiff,  but  upon  the  absence  of  fault  upon  the  part  of  the  defend- 
mt :  City  of  Rome,  District  Court  of  the  United  States,  Southern  District 
)f  New  York,  November  21,  1891,  Brown,  J.  (49  Fed.  Rep.,  392.)-— 
H,  L.  C, 

Admiralty— Maritime  Lien— Insurance  Premiums.— Under  the 
^neral  maritime  law  no  lien  exists  upon  a  vessel  for  the  amount  of  pre- 
iiiums  due  upon  a  policy  of  marine  insurance  issued  to  the  owner  of  such 
vessel :  The  Hope,  District  Court  of  the  United  States,  District  of  Wash- 
ngton,  February  11,  1892,  Hanford,  J.  (49  Fed.  Rep.,  279).—//.  /,.  C. 

Bank— Insolvency — Set-off— Depositor.— In  a  suit  by  the  re- 
ceiver of  an  insolvent  national  bank  against  the  endorser  of  a  promissory 
lote,  held  by  the  bank  and  maturing  after  the  insolvency  thereof,  the 
iefendant  may  set-off  the  amount  of  his  deposit  in  the  bank  at  the  time 
>f  its  insolvency :  Yardley  v.  Clothier,  Circuit  Court  of  United  States, 
Eastern  District  of  Pennsylvania,  January  5,  1892,  Butler,  J.  (49  Fed. 
^ep.,  337.)—^.  /'.  C. 

Bank— Insolvency  of  Depositor— Set-off.— In  a  suit  against  a 
>ank,  by  the  assignee  of  an  insolvent,  to  recover  the  amount  of  a  deposit 
}i  the  insolvent,  the  bank  may  set-off  the  amount  of  a  note  held  by 
hem,  upon  which  the  insolvent  is  liable,  but  which  was  not  due  at  the 
ime  of  the  insolvency :  Nashville  Trust  Company  v.  Fourth  National 
Sank,  Supreme  Court  of  Tennessee,  March  8,  1882,  Pitts,  J.  (18  S.  W. 
iep..  822).—/^.  L.  C. 

Carriers — Lien  for  Freight — Mistake  in  Charge.— A  railroad 
:ompany  had  hung  in  its  freight  office  a  tariff-sheet  of  freight  rates  for 
he  information  of  shippers.  None  of  the  employees  had  authority  to- 
rive  any  rates  other  than  those  contained  in  the  tariff-sheet.  A  shipper 
isked  the  freight  cashier,  in  the  company's  freight  office  in  W.,  the  rate  of 
reight  to  B.;  the  cashier  did  not  know,  nor  was  it  his  duty  to  know,  the 
ute,  and  aaked  the  way-bill  clerk,  upon  whom  such  duty  devolved.  On 
icconnt  of  noise  caused  by  trains,  the  question  was  misunderstood,  and 
he  derk  erroneously  gave  the  rate  of  freight  to  M.  This  the  shipper 
Mid,  and  requested  shipment  of  his  goods  to  B.     Shortly  afterward  the 
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error  was  discovered,  aad  as  the  shipper  could  not  be  found,  the  goods 
were  forwarded  to  B.,  with  instructions  to  the  agent  at  B.  to  hold  them  for 
additional  charges  based  on  the  correct  rate,  which  was  fair  and  reason- 
able. Payment  of  the  additional  rate  was  refused,  and  upon  suit  brought 
against  the  railroad  company  for  conversion  of  the  goods.  Held :  That 
there  was  no  contract  of  shipment,  as  there  was  no  meeting  of  the  minds 
of  the  parties  on  account  of  the  misunderstanding,  and  the  defendant  was 
entitled  to  hold  the  goods  until  it  received  its  reasonable  charge  for  trans- 
portation :  Rowland  v.  New  York,  N.  H.  &  H.  R.  Co.,  Supreme  Court  of 
Errors  of  Connecticut,  August  5,  1891,  per  Torrence,  J.  (23  Atl.  Rep., 
755).-^.  N.  S. 

Constitutional  Law— Assessments  for  I^cai,  Improvements 
Against  Property  Benefited— Judgments  Against  Owners  of. — 
An  ordinance  of  Raleigh  provided  for  the  assessments  to  meet  the  ex- 
pense of  local  improvements  upon  abutting  properties,  and  that  personal 
judgments  could  be  rendered  against  the  property  owners.  Held :  That 
the  assessments  were  a  valid  exercise  of  the  taxing  power ;  but  that 
allowing  a  personal  judgment  against  the  property  owner,  subjected 
property  not  benefited  by  the  improvements  to  be  taken  and  violated 
the  prohibition  against  taking  property  without  compensation  :  Raleigh 
V,  Peall,  Supreme  Court  of  North  Carolina,  February  16,  1892,  Sheperd, 
J. ;  Merrimon,  C.  J.  and  Davis,  J.,  dissenting  as  to  first  proposition  (14 
Southeastern  Rep.,  521).— »^.  IV.  S, 

Constitutional  Law— State  Taxation—Obugation  of  Con- 
tracts.— The  fact  that  a  city  sells  to  a  street  railway,  for  a  large  sum  of 
money,  the  franchise  to  run  street-cars,  does  not  prevent  the  city,  in  the 
absence  of  an  express  stipulation,  from  subsequently  taxing  the  company 
in  the  form  of  a  gross  sum,  for  a  license  to  run  cars  :  New  Orleans  City 
Cab  Co.  V.  New  Orleans,  February  29,  1892  ;  Mr.  Justice  Gray  (143  U.  S., 
193)--IV,  D.  L. 

Corporations — Officers  of — When  their  Knowi,edge  is  the 
Knowi^edge  of  the  Corporation— Promissory  Note.— Plaintiff,  a 
bank  and  an  endorsee,  sued  on  a  promissory  note,  as  to  which  defendant, 
the  maker,  had  a  good  defence  as  against  the  payee.  The  person  present- 
ing the  note  was  vice-president,  a  director  and  member  of  the  discounting 
committee  of  the  plaintiff,  president  of  the  payee,  and  knew  of  the 
defence  on  the  note.  Held  :  That  his  knowledge  was  not  the  knowledge 
of  the  bank,  as  it  did  not  appear  that  he  acted  for  the  bank  in  the  trans- 
action :  Commercial  Bank  of  Danville  v,  Burgoyn,  Supreme  Court  of 
North  Carolina,  Sheperd,  J.,  February  23,  1892  (14  Southeast.  Rep.,  623). 
—  IV.  IV.  S. 

Corporation —Ultra  Vires  Act— Estoppel.— The  maker  of  a 
note,  given  to  a  corporation  for  money  loaned,  is  estopped  from  setting  up 
that  the  corporation  had  no  power  to  make  the  loan  :  Bond  v.  Turrell 
Cotton  Company,  Supreme  Court  of  Texas,  November  21, 1891 ;  Tarlton, 
J.  (18  Southwest.  Rep.,  691).—//.  L.  C. 
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Ai,  Law — Ii^LEGAi.  SAI.E  OP  Intoxicating  Liquor — Evi- 
5ai*b — Sufficiency. — In  a  trial  on  an  indictment  for  the 
of  intoxicating  liquor,  a  witness  for  the  State  testified  to 
les  by  the  defendant,  but  could  not  fix  the  date  of  any  sale. 
ifased  to  compel  counsel  for  the  State  to  elect  on  which  par- 
te would  demand  a  conviction.  Held  :  That  this  was  not  error : 
State,  Supreme  Court  of  Georgia,  per  Curiam,  January  11, 
theast  Rep.,  570).— JT.  IV,  S. 

riON  of  Streets.— The  use  of  a  private  street  by  the  public 
lis,  without  objection  on  the  part  of  the  owner  of  the  fee,  is 
show  a  dedication  :  Mason  v.  Sioux  Palls,  Supreme  Court  of 
a,  Aprils,  1892  (Corson,  J.,  51  Northwestern  Reporter,  770). 

ationai.  Law — Maritime  Seizdres— Writ  of  Prohibi- 
time  when  a  diplomatic  correspondence  was  going  on  between 
>tates  and  Great  Britain,  respecting  the  extent  of  the  jurisdic- 
brmer  in  the  waters  of  Behring  $ea,  a  libel  in  admiralty  was 
District  Court  of  Alaska,  alleging  a  seizure  by  the  United 
rities  of  a  vessel  *'  within  the  limits  of  Alaska  Territory,  and 
i  thereof  and  within  the  civil  and  judicial  District  of  Alaska, '* 
ce  of  killing  fiir  seals,  in  violation  of  Section  1956,  Revised 
Phe  seizure  was  effected  fifty-nine  miles  from  laud.  After 
lation  of  the  vessel,  the  owner  applied  to  the  Supreme  Court 
d  States  for  a  writ  of  prohibition  to  prevent  the  Alaska  Court 
ing  its  sentence.  Leave  was  granted  to  file  the  petition,  but 
leld,  that  prohibition  will  not  issue  after  judgment  and 
iless  want  of  jurisdiction  appears  on  the  face  of  the  pro- 
hough,  before  judgment,  the  Superior  Court  can  examine  not 
»cess  and  pleadings  technically  of  record,  but  also  the  facts 
e  upon  which  action  was  taken  ;  and  since,  in  this  case,  the 
tated  that  the  seizure  was  effected  "within  the  limits  of 
the  waters  thereof,'*  and  hence  within  the  jurisdiction  of  the 
rt,  the  Supreme  Court  could  not  go  behind  the  record  to 
ly  facts  which  might  operate  to  render  the  seizure  illegal 
violation  of  international  law.  Held,  also,  that  the  writ  of 
might,  in  this  case,  be  rightly  refused,  because  to  grant  it 
review  the  action  of  the  political  department  of  the  govem- 
a  question  pending  between  it  |and  a  foreign  power,  and  to 
hether  the  government  was  right  or  wrong  while  negotiations 
)ing  on  :  In  re  Cooper,  Chief  Justice  Fuli^ER,  February  29, 
S.,472).-i?. /?. 

3US  Prosecution— Probabi^e  Cause — Evidence.  —  Iron 
to  a  vendee  with  the  understanding  that  the  iron  was  not  to 
from  the  cars  until  paid  for.  Through  an  error,*the  iron  was 
the  railroad  before  it  was  paid  for,  and  was  used  by  the 
allowed  the  owners  of  the  iron  and  their  agent  to  remain  in 
the  fact  that  the  iron  was  no  longer  on  the  cars.     Vendees 
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jpeatedly  promised  to  pay  for  the  iron,  but  never  did  so.  When  at  last 
le  owners  of  the  iron  learned  that  the  vendees  had  used  it,  they  caused 
leir  arrest  for  fraudulently  contracting  a  debt.  In  an  action  brought  by 
le  vendees  for  malicious  prosecution.  Held :  That  probable  cause  for 
ich  prosecution  was  shown,  both  by  the  above  facts,  and  by  the  fact 
lat  the  writ  for  the  plaintifPs  arrest  was  issued  by  a  judge  having  full 
irisdiction,  who,  on  a  subsequent  hearing  of  testimony,  ordered  plain- 
flf*s  commitment:  Cooper  v.  Hart, ^/  a/.,  Supreme  Court  of  Pennsyl- 
inia,  March  21,  1892,  per  Green,  J.  (23  Rep.,  833). — H,  N.  S. 

Negligence— Conflict  of  Laws — Where  the  Law  of  the 

TATE   IN  WHICH   AN   ACCIDENT  OCCURS   DIFFERS  FROM  THE  LaW  OF 

aE  State  where  Suit  is  Brought. — Plaintiff,  an  employee  of  a 
ilroad  company,  the  defendant,  was  injured  while  working  in  Pennsyl- 
mia,  where  the  contract  of  employment  was  made,  and  was  to  be 
cecuted.  He  brought  a  suit  for  damages  in  Ohio,  where  he  could  have 
covered,  though  in  Pennsylvania  he  could  not  have  done  so.  Held  : 
bat  under  such  circumstances  he  could  not  recover  in  Ohio  :  Alexander 

Penna.  R.  R.  Co.,  Supreiiie  Court  of  Ohio,  Bradbury,  J.,  December 

1891  (30  Northeast.  Rep.,  69).—  ^.  W,  S. 

Negugence— Contributory— Trespassers  on  the  Track  of 
Railroad  Company — When  for  the  Jury. — Defendant's  train 
lied  a  child  between  4  and  5  years  old  on  its  track.  PlaintifPs  evidence 
nded  to  show  a  want  of  ordinary  care  on  the  part  of  defendant  in  keeping^ 
reasonable  look-out  for  obstructions  on  the  track,  and  that  the  child 
»uld  have  been  recognized  as  such  for  a  distance  twice  that  necessary 
r  stopping  the  train.  Held :  That  the  case  should  have  been  left  to  the 
ry.  Green  v.  Ohio  River  R.  R.  Co.,  Supreme  Court  of  Appeals  of 
'est  Virginia,  H01.T,  J.,  February  12.  1892  (14  Southeast.  Rep.,  465). — 

'.  jr.  S. 
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HISTORICAL  STUDIES  IN  ENGLISH  JURISPRU- 
DENCE. 

I. 

PROCEDURE  IN  EARLY  CRIMINAL  TRIALS, 


By  Hampton  L.  Carson,  Esq. 


In  the  study  of  history,  everything  that  has  influenced 
or  preserved  the  manifestations  of  human  thought  is  worthy 
of  attention,  and  among  many  objects  of  special  interest- 
the  laws  of  a  people  are  of  primary  importance,  as  exhibit- 
ing traits  of  character  nowhere  else  to  be  found.  It  is  a 
saying  of  Lord  Bacon,  *'that  as  streams  do  take  tinctures 
and  tastes  from  the  soils  through  which  they  flow,  so  do 
the  laws  partake  of  the  flavor  and  character  of  the  people 
who  enforce  them."  The  truth  of  this  remark  has  been 
amply  vindicated.  Statements,  customs,  law  reports,  rec- 
ords and  the  State  trials  can  be  studied  like  fossil  shells, 
as  faithful  memorials  of  the  past,  as  petrified  samples  of  the 
passions  and  principles  of  dead  centuries,  as  well  as  of  their 
prejudices  and  inconsistencies. 

In  considering  the  laws  of  England,  we  are  first  at- 
tracted to  a  standpoint  which  enables  us  to  realize  the  ex- 
24 
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tent  and  value  of  the  principles  of  freedom  which  are  im- 
bedded in  the  English  Constitution.  The  chief  character- 
istic of  Englishmen,  and  that  which  is  the  secret  of  their 
present  moral,  political  and  intellectual  independence,  is 
their  appreciation  of  the  dignity  of  human  nature,  and  of 
the  rights  which  belonged  to  freemen.  They  believed  in 
these  from  the  earliest  times,  and  these  they  inherited  from 
their  German  ancestors.  The  Teutons  were  a  hardy,  ener- 
getic, fearless  people,  warlike,  and  addicted  to  strong  drink, 
but  of  noble  dispositions  ;  earnest  and  faithful,  holding 
their  women  in.  high  esteem,  electing  their  chief  on  account 
of  his  valor,  and  determining  matters  of  public  importance 
by  the  suffrages  of  all.^  In  their  own  huts,  or  on  their  own 
lands,  they  were  their  own  masters,  and  were  strongly  at- 
tached to  the  idea  of  home.  These  principles  of  Teu- 
tonic government,  spreading  along  the  shores  of  the  Ger- 
man Ocean,  were  transplanted  into  England,  and  there 
took  deepest  root  and  soonest  attained  maturity.  Even  be- 
neath the  weight  of  Norman  tyranny  and  repression  they 
forced  their  way,  and  expanded  into  the  noble  maxims 
**  that  every  man's  house  is  his  castle,'*  and  that  **  no  free- 
man can  be  deprived  of  life,  liberty  or  property,  save  by 
the  judgment  of  his  peers  and  the  law  of  the  land  ;'*  max- 
ims  which  have  been  termed  '*  the  elixir  ajid  storehouse  of 
English  freedom." 

In  frank-pledges  and  trial  by  jury,  in  Magna  Charta, 
the  Petitions  of  Right,  the  Bill  of  Rights,  the  Habeas 
Corpus  Act,  and  the  Privileges  of  Parliament,  we  note  the 
sturdy  growth  of  liberty  into  fit  relations  to  law.  The  con- 
flicts of  the  kings  with  their  nobles,  the  growing  interests  of 
trade  and  commerce,  the  civil  wars  and  the  decisions  of 
Westminster  Hall,  had  alike  contributed  to  build  up  a  body 
of  jurisprudence  as  splendid  as  it  has  proved  to  be  imperish- 
able. The  maxims  of  the  law  even  in  very  ancient  times 
breathed  defiance  to  tyranny,  and,  when  enforced,  securely 
guarded  life  and  limb  ;  but  it  is  singular  to  mark  how  few 
were  the  actual  safeguards  thrown  about  a  criminal  on  trial, 
and  how  slight  was  the  value  set  by  our  ancestors  upon 

^  Tacitus,  De  Germania. 
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In  fact,  the  contrast  between  the  theory  and 
of  the  law  is  one  of  the  most  unexpected  of 
in  English  history. 

y  criminal  trial,  the  evidence  for  the  crown,  as 
tion  was  called,  was  given  under  the  solemnity 
which  in  superstitious  days  was  doubly  impres- 
^arbarous  rule  prevented  the  prisoner  from  call- 
ness  in  his  behalf.  Strange  as  it  may  seem,  it 
el-hearted  Mary  Tudor  who  changed  this  prac- 
rected  her  Chief  Justice  to  listen  to  whatever 
id  in  favor  of  the  subject.  Not  ijntil  the  reign 
>wever,  could  the  witnesses  summoned  for  de- 
orn.  In  felonies,  which  embraced  all  the  crimes 
lye,  the  law  denied  to  a  prisoner  a  copy  of  the 
upon  which  he  was  arraigned  as  well  as  a  copy 
of  jurors.  Thus  he  had  little  knowledge  of 
against  him,  and  none  whatever  of  the  men  by 
vas  to  be  tried.  The  names  of  the  witnesses 
I  were  also  withheld.  He  was  refused  the  as- 
counsel  to  advise  him  in  prison,  exqept  by 
e  of  court,  and  was  deprived  of  the  use  of  any 
m  up  by  counsel  to  prepare  him  for  trial.  He 
:  the  same  assizes,  generally  on  the  same  day 
idictment  was  found,  and  therefore  had  no  time 
lis  challenges  to  the  jury,  except  in  cases  of 
ti,  where,  it  is  said,  on  somewhat  doubtful  au- . 
t  fifteen  days  must  elapse  between  arraignment 
These  hardships,  or,  to  speak  plainly,  these 
istice,  were  subsequently  corrected  in  the  reigns 
HI  and  Anne.  At  common  law,  however,  the 
accused  was  measured  apparently  by  the  grav- 
large,  for  the  graver  the  charge  the  fewer  were 
;es  accorded  to  him,  and  the  more  hopeless  was 
defence.  It  was  little  less  than  a  mocking  in- 
m  thus  environed  by  difficulties  created  solely 
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ibold's  Criminal  Practice  and  PI.,  Pomeroy's  edition,  551 ; 
im.  Law,  407 — ^410 ;  Hawkins'  Pleas  of  the  Crown,  b.  2, 
!ter*s  Crown  Law,  231 ;  Hale's  Pleas  of  the  Crown,  256 ; 
>rney8-at-law,  sec.  184. 
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the  law,  to  be  told  that  the  benign  presumption  of  that 
N  was  in  favor  of  his  innocence.  How  significant  was 
e  exclamation  of  the  Duke  of  Norfolk  upon  his  trial  :  **  I 
low  that  one  suspected  is  more  than  half  condemned."* 
Without  entering  into  more  detail,  the  statements  just 
ven  are  sufficiently  precise  to  enable  us  to  realize  the 
rrible  danger  in  which  a  prisoner  stood  when  charged 
ith  crime.  In  almost  every  case  death  stared  him  in  the 
ce,  and  upon  trials  for  high  treason  the  axe  of  the  exe- 
itioner  was  laid  beside  him — a  dreadful  reminder  of  his 
ill-nigh  inevitable  fate.  The  prosecutions  were  conducted 
^  able,  experienced  and  sometimes  blood-thirsty  attomeys- 
ineral,  who  were  eager  to  command  the  applause  of  the 
ng,  who  had  elevated  them  to  office,  by  the  wholesale 
:tinction  of  those  who  by  legal  fiction  were  deemed  to  be 
s  enemies.  The  judges,  dependent  for  their  places  upon 
e  caprice  of  an  arbitrary  monarch,  and  unwilling  to  for- 
it  his  favor,  too  often  threw  the  weight  of  their  position 
to  the  scale  against  the  accused.  Juries  were  bullied 
id  browbeaten  into  verdicts  of  guilty,  or,  upon  their  re- 
sal  to  convict, were  imprisoned,  starved,  fined  or  attainted 
r  their  contumacy.  In  order  to  secure  a  fair  trial  the 
icessity  for  a  spirited  defence  by  eloquent  and  fearless  ad- 
)cates  seems  to  us  indispensable  ;  but  the  common  law, 
hich  has  been  so  highly  praised  for  its  humanity  and  its 
isdom,  denied  the  right  to  counsel  in  the  very  cases 
here  they  were  most  needed,  and  permitted  prisoners — 
norant  of  law,  poor  and  friendless,  feeble  in  body  and 
ind,  unaccustomed  to  public  assemblies,  dragged  to  trial 
most  immediately  after  their  arrest  and  arraignment, 
ithout  copies  of  the  indictment,  without  knowing  by  whom 
ley  were  to  be  confronted  or  by  whom  they  were  to  be 
ied,  without  a  right  to  have  their  witnesses  sworn — to 
ruggle  single-handed  against  the  overwhelming  influence 
id  tyranny  of  the  crown. 

Thus  were  the  fountains  of  justice  crimsoned  by  State 
-osecutions;  the  walls  of  prisons  were  pierced  by  the 
irieks  of  despairing  men  and  women,  hopelessly  doomed. 

1  I  state  Trials,  Howell's  edition,  965. 
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•Accusation  was  tantamount  to  conviction;  conviction  meant 
speedy  death. 

Upon  the  trial  of  Thomas  Howard,  Duke  of  Norfolk,in 
1 57 1,  for  high  treason  in  supporting  the  right  of  Mary, 
Queen  of  Scots,  to  the  throne  of  England,  the  prisoner 
made  a  vain  appeal  to  the  court  for  counsel  even  Upon 
questions  of  law.  **Iliave,"  he  said,  **had  very  short 
warning  to  provide  answer  to  so  great  a  matter;  I  have  not 
had  fourteen  hours  in  all,  both  day  and  night,  and  now 
I  neither  have  the  same  statute  alleged,  and  yet  I  am  put 
at  once  to  the  whole  herd  of  laws,  not  knowing  which 
particularly  to  answer  unto;  .  .  .  therefore,  with 
reverence  and  humble  submission,  I  am  led  to  think  I  may 
have  counsel.  ...  I  am  hardly  handled.  I  have 
had  short  warning  and  no  books."  Chief-Justice  Dyer  re- 
fused the  request  by  answering  that  counsel  could  not  be 
allowed  in  point  of  treason.* 

During  the  trial  of  that  pure  patriot,  Algernon  Sidney, 
whose  philosophical  speculations  anticipated  the  doctrines 
of  Locke  and  Jefferson,  application  was  made  by  him  for 
counsel,  and  he  contended  that  conspiring  to  levy  war  was 
not  treason  ;  when  he  objected  that  some  of  the  jury  were 
not  freeholders  of  the  county  in  which  the  venue  of  the 
indictment  was  laid,  he  was  answered  by  Chief-Justice 
Jeffreys:  *'Ifyou  assign  us  any  particular  point  oflaw,if  the 
Court  think  it  such  a  point  as  may  be  worth  debating^  you 
shall  have  counsel."  When  Sergeant  Bamfield  arose  as 
Amicus  CuricB^  and  suggested  in  arrest  of  judgment  that 
there  was  a  material  defect  in  the  indictment,  Jeffreys  coolly 
observed,  **  We  haye  heard  of  it  already;  we  thank  you  for 
your  friendship  and  are  satisfied."  He  then  sentenced  the 
illustrious  prisoner  to  death.* 

The  judges  in  the  time  of  the  Commonwealth  were  no 
less  arbitrary.  Their  behavior  toward  John  Tilburn,  on 
his  trial  as  a  traitor  for  publishing  criticisms  upon  the 
government  of  Cromwell,  was  more  decorous  in  tone  but 
none  the  less  severe  then  that  of  Justices  Foster  or  Scroggs. 
Time  and  time  again  he  besought  the    appointment  of 

» I  State  Trials,  965.  «  9  SUte  Trials,  834. 
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unsel,  and  was  always  refused.  Then,  bursting  out  with 
ng-suppressed  passion,  he  cried:  *'  Pray  let  me  have  fair 
ay,  and  not  be  wound  and  screwed  up  into  hazards  and 
ares.  ...  In  so  extraordinary  a  case  for  me  to 
J  denied  to  consult  with  the  counsel,  I  tell  you,  Sir,  it  is 
ost  unjust  and  the  most  unrighteous  thing  in  my  appre- 
msion  that  I  ever  heard  or  saw  in  all  my  life.  O  Lord  ! 
as  there  ever  such  a  pack  of  unjust  and  unrighteous 
idges  in  the  world  ?  .  .  .  I  would  rather  have  died  in 
is  very  court  before  I  would  have  pleaded  one  word  unto 
)U,  for  now  you  go  about  by  my  own  ignorance  and  folly 
make  myself  guilty  of  taking  away  my  own  life,  and 
erefore, unless  you  will  permit  me  counsel  upon  thislack, 
im  resolved  to  die.''  He  was  acquitted,  however,  by  the 
ry,  and  lived  to  be  tried  again  for  new  boldness  of  speech 
id  action— characteristics  which  had  won  for  him  the 
morable  title  of  Free-born  John."^ 

An  apology  for  this  harsh  rule  was  offered  in  the 
axim  that  the  judge  was  counsel  for  the  prisoner  ;  that  it 
sis  his  duty  to  see  that  the  proceedings  were  regular,  to 
:amine  witnesses  for  the  defendant,  to  advise  him  for  his 
inefit,  to  hear  his  defence  with  patience,  and  in  general 
take  care  that  he  was  neither  irregularly  nor  unjustly 
mvicted.  The  maxim  was  benevolent,  but  few  judges 
er  gave  the  slightest  heed  to  it  in  practice. 

When  Penn  and  Mead  were  tried  at  the  old  Bailey  for 
caching  to  a  seditious  and  tumultuous  assembly,  the 
ecorder  put  the  following  questions  : 

**  What  say  you,  Mr.  Mead,  were  you  there?" 

Mead:  **It  is  a  maxim  of  law  that  no  one  is  bound  to 

cuse  himself;  and  why  dost  thou  oflfer  to  ensnare  me  with 

ch  a  question?     Doth  not  this  show  thy  malice?    Is  this 

te  unto  a  judge  that  ought  to  be  counsel  for  the  prisoner 

the  bar?" 

Recorder:  '*Sir,  hold  your  tongue  ;  I  did  not  go  about 
ensnare  you."' 

In  some  instances  the  prisoners  were  quite  equal  to  the 
sk  of  self-defence,  and  were  more  than  a  match  in  wit 

I4  State  Trials,  1299.  «  5  state  Trials,  958. 
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diness  for  the  judges.  William  Penn,  then  a  youth 
ty-five  years  of  age,  desired  to  know  by  what  law  it 
iy  prosecuted  him,  and  upon  what  law  it  was  that 
inded  the  indictment.  The  Recorder  replied,  the 
a  law.  William  Penn  asked  where  that  law  was. 
corder  did  not  think  it  worth  while  to  run  over  all 
[judged  cases  for  so  many  years,  which  they  called 
1  law,  to  satisfy  his  curiosity.  Penn  replied,  if  the 
e  common  it  ought  not  to  be  so  hard  to  produce. 
Torder:  *'The  question  is,  whether  you  are  guilty 
indictment" 

m:  **The  question  is  not,  whether  I  am  guilty  of 
ictment,  but  whether  this  indictment  be  legal.  It 
reneral  and  imperfect  an  answer  to  say  it  is  the 
I  law,  unless  we  know  where  and  what  it  is ;  for 
here  is  no  law,  there  is  no  transgression ;  and  that 
ch  is  not  in  being  is  so  far  from  being  common 
$no  law  at  all." 

order:  ''Sir,  you  are  a  troublesome  fellow,  and  it 
I  the  honor  of  the  Court  to  suflFer  you  to  go  on." 
n:  '*I  have  asked  but  one  question,  and  you  have 
wered   me,  though  the  rights  and  privileges  of 
nglishman  are  concerned  in  it" 
order:  "If  I  should  suffer  you  to  ask  questions  till 
>w  morning,  you  would  be  never  the  wiser." 
\n:  "That  is  according  as  the  answers  are."^ 
I  grossest  violation  of  the  maxim   that  the  judge 
ttsel  for  the  prisoner,  and  the  darkest  spot  upon  the 
ained  ermine  of  an  English  judge,  was  the  behavior 
lys  upon  the  trial  of  Lady  Alice  Lisle.     She  was 
low  of  one  of  the  regicides,  of  more  than  seventy 

age,  and,  prompted  by  the  same  spirit  of  benevo- 
lat  filled  the  hearts  of  those  in  our  own  day  who 
d  the  fugitive  slave  as  he  groped  for  freedom  by  the 

the  North  star,  had  given  food  and  lodging  to  a 
ag  clergyman  named  Hicks,  who  had  been  with 
y  of  Monmouth.  The  indictment  charged  her  with 
ason  and  as  "moved  and  seduced  by  the  instigation 

ra. 
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;he  devil  '*  to  entertain  wicked  and  treasonable  designs. 
trt  was  no  proof  whatever  that  she  knew  that  the  man 
had. harbored  had  ever  been  with  the  rebel  army,  and 
jury  declared  that  they  were  not  satisfied  upon  this 
nt,  which  was  the  only  important  one  in  the  case.  The 
ge  usurped  the  functions  of  the  counsel  for  the  crown, 
,  like  a  wolf  ravening  for  prey,  pressed  a  reluctant  and 
scientious  witness  so  hard  as  to  '*  clatter  him  out  of  his 
ses."  Blasphemy,  ribaldry  and  the  most  horrid  jests 
I  imprecations  were  showered  upon  him  in  the  effort  to 
uce  him  to  say  something  that  would  convict  the  pris- 
r,  and  while  the  judge  thus  dragooned  the  witness,  the 
tie  prisoner,  with  a  conscience  void  of  offence  and  with 
altering  trust  in  God,  bowed  her  gray  head  upon  the 
k  and  slept  like  a  tired  child.  Three  times  did  the  jury 
ise  to  convict,  and  as  often  did  Jeffreys  remand  them, 
itrarily  declaring,  '*  there  is  as  full  proof  as  proof  can 
'*  and  finally  extorted  a  verdict  of  guilty  by  the  threat 
an  attaint.  He  then  sentenced  the  unhappy  lady  to 
burned  to  death,  but  she  escaped  this  terrible  fate  by  a 
imutation  of  the  sentence  into  death  by  hanging.  ^ 

Not  so  fortunate  in  the  manner  of  her  death  was 
zabeth  Grant,  a  sister  of  charity,  who,  ministering  to  the 
its  of  the  sick  and  poor,  had,  like  Alice  Lisle,  unwit- 
jly  entertained  a  hunted  fugitive  who  was  base  enough 
turn  informer  and  witness.  As  she  drew  the  fagots 
[  blazing  straw  about  her  to  hasten  her  death,  the  spec- 
)rs  burst  into  tears,  and  among  them  stood  the  great- 
led  William  Penn.  The  scene  was  not  without  its 
K)ns  for  him  and  its  results  for  us.  Well  may  we  ex- 
im  with  one  of  that  day  :  '*  This  was  not  justice,  it  was 
rage  !' ' 

The  rule  that  prisoners  tried  for  felony  should  not 
^e  counsel,  and  the  practice  under  it,  had  their  admirers. 
:d  Coke,  the  great  oracle  of  English  law,  declared  that 

reason  of  its  adoption  was  because  the  evidence  by 
ich  the  prisoner  was  to  be  condemned  ought  to  be  so 
y  evident  and  so  plain  that  all  the  counsel  in  the  world 

^  n  state  Trials,  322. 
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should  not  be  able  to  answer  it.^  Sir  John  Davys,  in  the 
preface  to  his  reports,  declared,  with  strange  perversity  of 
logic,  that  "our  law  doth  abhor  the  defence  and  mainte- 
nance of  bad  causes  more  than  any  other  law  in  the  world." 
Sergeant  Hawkins,  who  wrote  at  a  time  when  more  liberal 
views  ought  to  have  prevailed,  asserted  that  the  rule  was 
reasonable,  **as  every  one  of  common  understanding  may 
as  properly  speak  to  a  matter  of  fact  as  if  he  were  the  best 
lawyer."*  Of  a  truth  said  my  Lord  Coke  :  **The  reason 
of  the  common  law  is  not  man's  natural  reason." 

The  rule  did  not  pass  unchallenged.  The  seeds  of 
its  dissolution,  though  slow  in  development,  had  been 
early  sown.  As  far  back  as  the  reign  of  Edward  II,  the 
author  of  the  Mirror  of  Justice  had  declared  that  counsel 
learned  in  the  law  **were  more  necessary  for  the  defence 
of  indictments  and  appeals  of  felony  than  upon  other  venial 
cases."  The  venerable  Whitelock  assailed  it  in  debate; 
Sir  Robert  Atkins,  the  Attorney  General  of  Charles  I,  de- 
clared it  *'  a  severity,"  and  significantly  said  that  he  knew 
from  **  experience  what  the  maxim  meant  that  the  judge 
was  counsel  for  the  prisoner.''  Even  Jeffreys  declared 
that  it  was  "an injustice  that  a  man  should  have  counsel 
to  defend  a  two-penny  trespass,  but  that  in  defence  of  life 
he  should  have  none.  "* 

The  Bloody  Assizes  had  aroused  the  sleeping  justice 
of  the  nation,  and  in  1695  a  bill  was  passed  allowing  the 
prisoners  in  cases  of  high  treason  the  assistance  of  counsel 
not  exceeding  two.  Many  wiseacres  predicted  the  ruin  of 
the  State.  Bishop  Barret,  after  stating  that  the  bill  had 
passed  contrary  to  the  hopes  of  those  then  at  the  head  of 
affairs,  said  :  '*The  design  of  it  seems  to  be  to  make  men 
as  safe  in  all  treasonable  practices  as  possible. ' '  The  judges 
were  the  avowed  enemies  of  the  change.  The  act  was  to 
go  into  effect  on  the  25th  of  March,  1696.  On  the  24th  of 
March,  Sir  William  Parkyns,  a  wealthy  knight,  bred  to 
the  law,  was  put  upon  his  trial  for  having  been  concerned 
in  a  Jacobite  plot  to  assassinate  the  King.     He  prayed  that 

» Inst,  137.  «  2  Hawkins'  Pleas  of  C.  C,  39. 

*  See  the  learned  note,  5  State  Trials,  467. 
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►unsel  might  be  allowed  him,  and  cited  the  preamble  of 
le  statute  as  declaring  that  such  a  demand  was  reason- 
>le  and  just.  Lord  Holt,  one  of  the  greatest  of  English 
dges,  and  of  the  best  of  men,  replied:  *' God  forbid  that 
e  should  anticipate  the  operation  of  an  Act  of  Parliament 
^en  by  a  single  day."  The  prisoner  then  asked  that  the 
ial  be  postponed,  but  his  application  was  refused,  and  the 
ilucky  man  was  actually  convicted  and  executed  six 
)urs  before  the  bill  went  into  effect.  ^ 

It  was  a  long  time,  however,  before  counsel  were 
)ld  enough  to  defend  their  clients  with  spirit,  and  it  re- 
ained  for  Dunning  and  the  never- to-be-daunted  Erskine  to 
tablish  the  rights  of  the  Bar  ;  while  it  was  not  until  1836 
•though  we  in  this  country  had  enjoyed  the  right  from 
rly  colonial  days — that  prisoners  in  England,  indicted 
r  felony,  could  command  the  assistance  of  counsel.  In 
ises  of  misdemeanor  and  in  civil  actions  the  right  to  coun- 
1  had  always  existed  without  dispute. 


HE    PENNSYLVANIA    DEFEASANCE    ACT    OF 
JUNE  8,  1881,  AND  THE  CASE  OF  SANKEY 
V.  HAWLEY. 


By  C.  Stuart  Patterson,  Esq. 


Prior  to  the  enactment  of  the  Act  of  June  8,  1881,  it 
as  the  law  of  Pennsylvania  that,  as  the  essence  of  a  mort- 
ige  is  a  conveyance  of  land  as  security  for  the  payment  of 
debt,  a  deed  absolute  in  terms  accompanied  by  a  collateral 
jreement  for  a  loan  of  money  by  the  grantee  to  the  grantor 
>nstituted  in  equity  a  mortgage  ;'  and  that  it  could  be 
town  by  parol  that  a  deed,  though  in  terms  absolute,  was. 


I  fact,  a  mortgj^e.* 


*  13  state  Trials,  72. 

*  Friedley  v.  Hamilton,  17  S.  &  R.,  70  ;  Harper's  Appeal,  64  Pa.,  315. 

*  Heister  v.  Madeira,  3  W.  &  S.,  384 ;   Umbenhower  v.  Miller,    10 1 
,71. 
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It  was  also,  and  it  is  yet,  the  law  of  Pennsylvania, 
that  althongH  the  recording  statutes  declare  that  no  mort- 
gage shall  be  sufficient  to  pass  any  estate  unless  recorded  in 
accordance  with  the  statutes,  nevertheless  an  unrecorded 
mortgage  is  valid  and  enforceable  as  against  the  mortgagor 
and  his  heirs  and  assigns,  for  the  reasons  as  stated  by  Judge 
Sergeant,  *  that,  while  there  is  plausibility  in  the  argument 
that  the  strict  terms  of  the  statute  ought  to  be  enforced, 
and  that  nothing  should  be  allowed  to  dispense  with  the 
actual  recording  of  the  instrument,  yet  when  this  doctrine 
comes  to  be  applied  in  practice  it  is  found  to  be  too  strict 
to  be  insisted  upon  as  between  the  mortgagee  and  mort- 
gagor, for  summumjus  then  proves  to  be  summa  injuria^  and 
the  result  of  the  strict  construction  would  be  to  sanction 
injustice  and  to  reward  the  most  palpable  fraud  and  in- 
iquity; and  the  courts,  therefore,  in  the  exercise  of  equity, 
look  to  the  object  and  design  of  the  recording  acts  rdther 
than  to  their  dry  letter,  and,  therefore,  hold  that  the  re- 
cording of  a  mortgage  is  unnecessary  as  between  the  mort- 
gagor and  the  mortgagee.' 

It  was  also,  and  it  is  yet,  the  law  that  although 
the  Statute  of  Frauds  requires  conveyances  of  land  to  be  in 
writing  and  signed  by  the  parties,  nevertheless  a  parol  con- 
tract for  the  sale  of  lands  is  enforceable  as  between  the  par-' 
ties  where  a  court  of  equity  finds  the  parties  unequivocally 
in  a  position  different  from  that  in  which,  according  to 
their  legal  rights,  they  would  be  if  there  were  no  contract;' 
and  in  such  cases  the  defendant  is  charged,  not  upon  the 
contract,  but  upon  the  equities  resulting  from  the  acts  done 
in  execution  of  the  contract;  for  if  those  equities  were  ex- 
cluded, injustice  not  contemplated  by  the  statute  would  be 
done.* 

It  is,  of  course,  unnecessary  that  I  should  quote  any 
authorities  to  establish  the  recognition  by  the  Supreme 
Court  of  Pennsylvania  of  the  doctrine  of  part  performance. 

1  Jaqnes  v.  Weeks,  7  Watts,  269. 

*See  also  Txyon  v.  Munson,  72  Pa.,  250;  McLaughlin  v.  Ihmsen, 

85  id..  364. 

•  Dale  z/.  Hamilton,  5  Hare,  381. 

*  Maddison  v.  Aldersbn,  8  Appeal  Cases,  467 ;  per  Selbome,  L.  C. 


Digitized  by 


Google 


380  PENNSYLVANIA  DEFEASANCE  ACT. 

Such  being  the  state  of  the  law,  the  Act  of  June  8, 
1881/  was  passed.     That  act  is  as  follows  : 

**  That  no  defeasance  to  any  deed  for  real  estate  regu- 
lar and  absolute  upon  its  face,  made  after  the  passage  of 
this  act,  shall  have  the  effect  of  reducing  it  to  a  mortgage, 
unless  the  said  defeasance  is  made  at  the  time  the  deed  is 
made  and  is  in  writing,  signed,  sealed,  acknowledged  and 
delivered  by  the  grantee  in  the  deed  to  the  grantor,  and  is 
recorded  in  the  oflBce  for  the  recording  of  deeds  and  mort- 
gages in  the  county  wherein  the  said  lands  are  situated, 
within  sixty  days  from  the  execution  thereof ;  and  such 
defeasances  shall  be  recorded  and  indexed  as  mortgages  by 
the  recorder." 

The  Act  of  1881  seems  to  require  the  defeasance  (i) 
to  be  made  at  the  time  the  deed  is  made  ;  (2)  to  be  in  writ- 
ing ;  (3)  to  be  signed  by  the  grantee  or  mortgagee  ;  (4)  to 
be  sealed  ;  (5)  to  be  acknowledged  ;  (6)  to  be  delivered  by 
the  grantee  or  mortgagee  to  the  grantor  or  mortgagor  ;  (7) 
to  bj2  recorded  within  sixty  days  from  its  execution,  and  (8) 
to  be  indexed  as  a  mortgage.  Of  these  requirenlents  the 
second,  third,  fourth^  and  sixth  would  seem  to  be  the  only 
ones  which  can  be  of  any  possible  eflScacy  as  between  the 
mortgagor  and  the  mortgagee.  The  first,  the  contempora- 
'neous  execution,  would  seem  to  be  immaterial,  if  there  be 
a  subsequent  written  admission  by  the  mortgagee.  The 
fifth,  the  acknowledgment,  is  nothing  more  than  a  pre- 
requisite to  the  recording  ;  and  the  seventh,  the  recording, 
and  the  eighth,  the  indexing,  being  only  means  of  obtain- 
ing actual  notice,  and,  therefore,  constituting  in  themselves 
constructive  notice,  of  the  fact  that  the  transaction  is  a 
mortgage  and  not  a  sale,  could  be  of  no  practical  use  to  the 
mortgagor,  nor  to  a  mortgagee,  who  having  made  a  contract 
intended  honestly  to  perform  it ;  while,  on  the  other  hand, 
these  requisites,  if  held  to  be  essential  to  the  legal  validity 
of  the  paper  inter  partes^  might  be  used  as  a  means  of  fraud 
and  as  a  trap  to  catch  the  unwary.  The  fourth  requisite, 
sealing,  is  worse  than  useless,  for  under  Hacker's  Appeal*  a 
judge  is  permitted  to  recognize  as  a  seal  anything  which  he 

ip.  L.,  84.  *"i  Pa..  192. 
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chooses  to  regard  as  such.  The  second  requisite,  the  writ- 
ing, and  the  third,  the  signature  of  the  party  to  be  bound 
thereby,  are,  of  course,  justifiable  upon  the  reason  which 
supports  the  Statute  of  Frauds,  and  that  is,  that  a  written 
admission  is  preferable  to  oral  evidence,  because  the  latter 
may  by  mistake,  or  by  fraud,  misrepresent  the  transaction. 

The  Act  of  1881,  therefore,  so  far  as  regards  its  require- 
ments of  acknowledgment,  recording,  and  indexing,  would 
seem  to  be  nothing  more  than  a  recording  statute,  and  as 
such  requiring  the  construction  which  has  been  uniformly 
given  to  recording  statutes  ever  since  Levinz  v.  Will^ 
was  decided;  and  so  far  as  regards  its  requirements 
of  reduction  to  writing,  and  contemporaneous  execution 
by  signing,  sealing,  and  delivery  by  the  mortgagee, 
it  would  seem  to  be  nothing  more  than  a  statute  of  frauds 
and  as  such  requiring  aconstruction  in  accordance  with  the 
principles  of  equity. 

It  would  seem  also  that  the  Legislature  never  could 
have  intended  by  the  Actof  1881  to  make  acknowledgment, 
recording,  or  indexing  an  essential  requisite  to  the  legal 
validity  of  the  defeasance,  as  between  the  mortgagor  and 
mortgagee;  for  the  object  of  indexing  is  to  afford  an  easy 
means  of  finding  a  record;  the  object  of  recording  is  to  give 
notice  to  parties  who  otherwise  would  not  kno\<r  of  the  ex- 
istence of  the  instrument;  and  the  object  of  acknowledg- 
ment is  to  sufficiently  attest  a  paper  to  permit  it  to  be  re- 
corded; and  of  what  possible  use  could  either  the  indexing, 
or  the  recording,  or  the  acknowledgment,  be  to  a  mortgagee 
who  had  executed  the  written  defeasance,  or  to  a  mortgagor 
who  had  received  the  paper  from  the  mortgagee  ? 

In  1888,  the  case  of  Sankey  v.  Hawley'  came  before 
the  Supreme  Court  of  Pennsylvania.  The  facts  were 
these:  Samuel  K.  Sankey,  being  the  owner  of  a  lot  of 
ground  and  a  planing-mill  thereon  erected,  on  December 
17,  1883,  borrowed  from  Hawley  four  thousand  dollars, 
and  as  security  for  the  loan  executed  and  delivered  to 
Hawley  a  deed  in  fee.  Hawley  contemporaneously  exe- 
cuted and  delivered  to  Sankey  the  following  written  de- 
feasance: 

iiDaU.,  430.  «  118  Pa..  30. 
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**DuNCANNON,  Pa.,  December  17,  1883. 
**This  is  to  certify  that  S.  K.  Sankey  and  wife  have  this 
day  deeded  me  their  property  (see  Deed  Book  Q.,  Vol.  2, 
page  634,  etc.,  New  Bloomfield,  Pa.),  for  the  purpose  of  se- 
curing the  loan  of  four  thousand  dollars,  and  1  hereby  agree 
to  deed  the  above  property  back  to  S.  K.  Sankey,  in  fee 
simple,  with  all  tne  improvements  thereon  erected,  upon 
the  payment  of  the  four  thousand  dollars  above  referred  to. 
Redeemable  within  two  years. 

Witness,  JOSEPH  M.  Hawley. 

William  Bothwell.'* 

Subsequently  Samuel  K.  Sankey  paid  Hawley  one 
thousand  dollars  on  account  of  the  loan,  and  afterwards 
conveyed  the  land  to  his  father,  Jacob  Sankey,  against 
whom  Hawley  brought  ejectment 

At  the  trial,  the  admission  of  the  defeasance  in  evidence 
was  objected  to  because,  although  in  writing,  it  had  not  been 
acknowledged  and  recorded  in  accordance  with  the  Act  of 
1881,  and  the  judge  sustained  the  objection.  The  signa- 
tures of  Hawley  and  the  subscribing  witness  were  proved, 
and  no  objection  was  made  as  to  the  absence  of  a  seal. 
After  the  facts  as  above  stated  had  been  proved  by  parol,  a 
verdict  was  directed  for  the  plaintiff,  and  judgment  on  that 
verdict  was  affirmed  in  the  Supreme  Court,  Chief -Justice 
Gordon  delivering  the  opinion. 

That  judgment  in  favor  of  the  plaintiff  allowed  one  who 
had  loaned  four  thousand  dollars,  and  to  whom  one  thou- 
sand dollars  had  subsequently  been  repaid,  to  retain  without 
possibility  of  redemption  the  land  which  he  had  admitted 
over  his  own  signature  to  have  been  conveyed  to  him  only 
as  security  for  his  loan  of  four  thousand  dollars,  although 
one-fourth  of  the  loan  had  been  repaid,  and  although  his  ad- 
mission was  as  a  defeasance  so  far  in  strict  accordance  with 
the  requirements  of  the  Act  of  1881,  that  it  was  contem- 
poraneous with  the  deed,  that  it  was  in  writing,  and  that 
it  was  delivered  by  the  grantee  and  mortgagee  to  the  gran- 
tor and  mortgagor,  and  that  it  was  under  seal ;  for  as 
no  point  was  made  as  to  its  not  being  under  seal,  and  as 
the  report  of  the  case  is  silent  as  to  that,  it  must  be  taken  to 
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1  under  seal.  It,  therefore,  only  fell  short  of  a 
>liance  with  the  Act  of  1881  in  ttat  it  was  not 
dged,  recorded,  nor  indexed  as  a  mortgage, 
iture  to  think,  that  the  judge  at  the  trial  should 
cted,  not  a  verdict  for  the  plaintiff*,  but  a  condi- 
rdict  for  the  defendant  on  terms  of  repayment  of 
ce  of  the  loan  with  interest,  on  the  ground  that 
dant's  title  was  in  strict  accordance  with  the  Act 
i  so  far  as  that  Act  could  possibly  apply  as  between 
jagor  and  the  mortgagee. 

mistaken  conclusion  reached  by  the  Court  will 
)pear,  if  it  be  observed  that  if  Sankey's  deed  of  Il^'ir 

ce  to  Hawley  had,  like  Hawley*s  written  defea-  Jl!X:-x 

nained  unrecorded,  Hawley  could  have  recovered  ----Cr 

ent  against  Sankey  upon  the  unrecorded  deed  as 
te  conveyance,  while  he  prevented  the  admission 
ce  of  his  own  unrecorded  contemporaneous  defea- 
ich  solemnly  admitted  over  his  own  signature  that 
action  was  a  mortgage  and  not  a  sale.  C!*^^ 

)  deciding  Sankey  v.  Hawley,  a  court  of  equity  5^'T'!l* 

I  an  act  of  the  Legislature  to  be  used  as  a  means  **^; 

ig  a  fraud.    I  venture  to  think  that  in  so  doing  f^-.,. 

:  violated  established  equitable  principles, 
grounds  of  decision  stated  in  the  opinion  are  (i) 
\ct  of  1881  is  plain  and  positive  in  its  terms  ;  (2) 
not  a  recording  statute,  and  as  such  efficacious 
Ivor  of  purchasers  and  encumbrancers,  but  that  f*--^ 

bes  a  rule  of  evidence  which  prevents  a  court  of 
>m  permitting  an  absolute  deed  to  be  converted 
)rtgage  otherwise  than  by  all  the  evidence  pre- 
in  the  Act ;  and  (3)  that  the  Act  of  1881  would. 
Feet  be  given  inter  partes  to  each  and  every  of  its 
ents,  be  nugatory  and  merely  declaratory  of  the 
law. 

jply  to  these  reasons,  it  may  be  said :  (i)  the  Act 
no  more  *'  plain  and  positive  in  its  terms  "  than 
ecording  statutes  and  the  Statute  of  Frauds,  and 
ourts  have  consistently  refused  to  enforce  those 
inter  partes^  whenever  their  enforcement  would 
istice. 
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(2)  The  Act  of  1881  does  not  prescribe  a  rule  of 
idence  of  a  more  binding  and  stringent  character  than 
at  which  the  Statute  of  Frauds  prescribes,  and  yet,  as 
)rd  WESTBURYsaid  in  McCormick  v.  Grogan,*  **  the  Court 
Equity  has  from  a  very  early  period  decided  that  even 
'  act  of  Parliament  shall  not  be  used  as  an  instrument  of 
lud  ;  and  if  in  the  machinery  of  perpetrating  a  fraud  an 
t  of  Parliament  intervenes,  the  Court  of  Equity,  it  is 
le,  does  not  set  aside  the  act  of  Parliament,  but  it  fastens 
.  the  individual  who  gets  a  title  under  that  act  and  im- 
ses  upon  him  a  personal  obligation  because  he  applies 
e  act  as  an  instrument  for  accomplishing  a  fraud.  In 
is  way  the  Court  of  Equity  has  dealt  with  the  Statute 
Frauds,  and  in  this  manner,  also,  it  deals  with  the  Sta- 
te of  Wills." 

Even  if  it  were  held  that,  by  force  of  the  Act  of  1881, 
e  legal  estate  in  fee  vested  in  Hawley  by  Sankey's  deed 
uld  not  be  reduced  to  a  mortgage,  yet  a  court  of  equity 
Lght  to  have  seen  in  Hawley' s  written  defeasance,  in  San- 
y's  retention  of  possession  after  his  conveyance,  and  in 
s  subsequent  payment  of  one  thousand  dollars  to  Hawley, 
rcumstance  sufficient,  notwithstanding  the  Act  of  1881,  to 
nstitute  Hawley  a  trustee  for  Sankey  as  to  the  surplus  in 
lue  of  the  property  over  and  above  the  balance  of  princi- 
.1  and  interest  due  to  Hawley  on  his  loan.  A  court  which 
forces  the  doctrine  of  part  performance,  and  which,  in 
e  exercise  of  equitable  principles,  reforms  deeds,  ought 
►t  to  have  stopped  short  of  that  conclusion. 

If  the  rule  of  evidence  prescribed  by  the  Act  could  be 
garded  as  of  the  stringent  and  binding  character  which 
e  Court  attributes  to  it,  it  must  follow  that  each  one  of 
e  eight  requisites  is  of  equally  indispensable  efficacy,  and 
must  also  follow  that  a  written  and  sealed  contempora- 
ous  defeasance,  acknowledged,  delivered  and  recorded  in 
cordance  with  the  Act,  will  be  unavailing  inter  partes  if 
e  Recorder's  Clerk  shall  fail  to  index  the  mortgage ;  yet 
ich's  Appeal,  '  which  held  fatal  as  against  subsequent 
r chasers  a  failure  by  the  Recorder  to  record  a  mortgage 

1  L.  R.  4,  H.  L.,  97.  *  44  Pa.,  519. 
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in  the  proper  book  has  been  overruled  by  Glading  v. 
Frick/  and  Paige  v.  Wheeler.' 

(3)  It  is  not  an  accurate  statement  to  say  that  .the 
Act  of  188 1  would  be  merely  declaratory  of  the  existing 
law,  if  its  requirements  as  to  acknowledgment,  recording, 
and  indexing  are  not  held  to  be  applicable  inter  partes  ; 
for,  as  has  been  pointed  out,  that  statute  is  also  a  statute 
of  frauds  in  that  it  requires  the  defeasance  to  be  in  writing, 
and  signed  by  the  mortagee,  whereas  prior  to  its  enactment 
no  written  defeasance  was  necessary  inter  partes. 

It  is  also  to  be  noted  that  the  Act  of  1881  changes  the 
law  in  another,  and  an  important,  respect.  Prior  to  that 
Act  it  was  the  law,  that  while  a  deed  absolute  in  terms  but 
accompanied  by  a  collateral  agreement  for  a  loan  of  money 
by  the  grantee  to  the  grantor,  constituted  in  equity  a  mort- 
gage, yet  a  purchaser  for  value  and  without  notice,  taking 
a  deed  from  the  original  grantee,  at  any  time  subsequent 
to  the  recording  of  the  deed  to  that  original  grantee,  took  a 
good  title  as  against  the  original  grantor. •  Under  the  Act 
of  1881,  as  the  grantor  and  mortgagor  has  sixty  days  within 
which  to  record  the  defeasance,  it  follows  that  until  sixty 
days  from  the  date  of  any  deed  of  conveyance  shall  have 
passed,  no  one  can  purchase  from  the  grantee  therein  with- 
out encountering  the  risk  of  having  his  title  defeated  by 
the  recording  of  a  defeasance  and  by  its  conversion  of  his 
vendor's  apparently  absolute  deed  into  a  mortgage.  If  the 
Act  were,  in  any  respect,  judicious  legislation,  the  clause 
giving  sixty  days  in  which  to  record  the  defeasance  would 
yet  be  objectionable  because  it  is  inconsistent  with  the 
policy  of  recent  legislation,  as  evidenced  by  the  Act  of  May 
25th,  1878,*  which,  probably,  gives  to  purchase- money  mort- 
gages in  Philadelphia  a  lien  only  from  the  date  of  their 
record,  and  because  it  opens  the  door  to  fraud. 

*  88  Pa.,  460.  2^2  Pa.,  282. 

•  Manufacturers'  Bank  v,  the  Bank  of   Pennsylvania,  7  W.  &  S., 
555  ;  Jaques  v.  Weeks,  7  Watts,  261. 

♦P.L.,  151. 
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Taylor  v.  Murphy. 


Syllabus. 

Mechanics*  Liens^Righi  o/Sub-Contractor  to  file  Lien, — The  decision 
in  Shroeder  v.  Galland,  134  Pa.,  277,  that  where  the  contractor  has  stip- 
ulated that  no  lien  shall  be  filed,  the  sub-contractor  is  bound  by  the  stip- 
ulation and  has  no  right  of  lien,  approved.  Such  an  agreement  violates 
no  rule  of  public  policy.  A  statute  that  should  disregard  its  obligation 
and  authorize  the  entry  of  a  lien  for  work  or  materials  in  violation  of  its 
terms  would  seem  to  be  within  the  prohibition  of  the  Constitution  of 
Pennsylvania,  Art.  i,  ?  17,  which  declares  that  no  law  impairing  the  obli- 
gation of  contracts  shall  be  passed.  It  might  also  be  within  the  limita- 
tion on  the  powers  of  the  several  States,  found  in  Art.  i,  {  10,  of  the  Con- 
stitution of  the  United  States. 

But  there  is  no  waiver  of  the  right  to  enter  a  lien  or  covenant  that 
none  shall  be  entered,  where  the  contractor  has  merely  agreed  **to  re- 
lease and  discharge  the  said  houses  from  the  operation  of  all  liens,  either 
for  materials  furnished,  or  work  done  in  the  construction  of  the  same.*' 

It  is  no  defence  against  the  lien  of  a  sub-contractor  that  the  building 
was  erected  under  a  written  contract,  in  which  the  contractor  was  bound 
to  provide  all  materials  and  labor  and  complete  the  building,  for  a  fixed 
sum,  to  be'  paid  when  the  building  was  finished ;  and  that  he  did  not 
finish  it. 

A  sub-contractor  or  material-man  is  entitled  to  a  lien  for  what  his 
materials  or  labor  are  reasonably  worth,  although  the  aggregate  of  the 
liens  against  the  building  is  greater  than  the  contract  price. 

A  general  allegation  in  an  affidavit  of  defence  in  a  suit  on  a  mechan- 
ics' lien,  that  the  materials  for  which  the  lien  is  filed  were  not  such  as 
the  contract  required,  is  insufficient 

Statement  of  the  Case. 

A  set.  fa,  having  been  issued  on  the  lien  filed  by  the 
plaintiffs,  who  had  furnished  materials  for  the  house  in 
question  upon  the  order  of  the  contractor,  the  owner  filed 
an  affidavit  of  defence,  which  the  Court  below  held  insuffi- 
cient and  entered  judgment  for  the  plaintiffs.  Defendant 
appealed,  specifying  for  error  this  action  of  the  Court. 

The  other  facts  sufficiently  appear  in  the  opinion.* 

1  Reported  in  30  Weekly  Notes,  27 ;  i  Adv.  Rep.,  540. 
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Opinion  of  the  Court. 

Williams,  J.,  April  11,1892. — The  plaintifiF furnished 
lumber  and  manufactured  woodwork,  for  the  erection  of 
defendant's  dwelling-house,  on  the  order  or  direction  of 
Christy,  the  contractor.  The  mechanic's  lien,  on  which 
the  writ  of  scire  facias  in  this  case  is  issued,  was  entered  for 
the  amount  of  material  so  furnished.  The  defendant  in- 
terposed an  aflSdavit  of  defence,  in  which  several  reasons 
were  urged  as  sufficient  to  prevent  the  entry  of  a  judgment 
and  carry  the  case  to  a  jury  for  trial.  These  may  be  stated 
as  follows: 

(i)  That  the  house  was  erected  under  a  written  contract, 
in  which  Christy  was  bound  to  provide  all  material  and 
labor,  and  complete  the  house,  for  the  sum  of  $3,750,  to 
be  paid  when  the  building  was  finished;  that  he  did  not 
finish  it,  and  for  that  reason  nothing  was  due  to  him  or 
to  a  sub-contractor  under  him. 

(2)  That  the  aggregate  amount  of  the  liens  entered 
against  the  building,  together  with  the  cost  of  completing 
it,  would  exceed  the  contract  price,  and  that  the  liens,  if 
sustained,  should  abate  proportionably,  in  order  to  bring 
the  total  cost  down  to  the  contract  price. 

(^)  That  no  liens  could  be  entered,  under  the  express 
stipulations  of  the  contract  with  Christy,  the  builder. 

(4)  That  the  material  furnished  was  not  such  as  the 
contract  required,  and,  in  consequence  of  its  defective 
character,  the  house  was  worth  $125  less  than  it  otherwise 
would  have  been,  for  which  sum,  at  least,  there  was  a  good 
defence. 

It  is  urged  that  the  principle  announced  in  Schroeder 
V.  Galland*  is  broad  enough  to  cover  all  the  propositions 
contained  in  the  affidavit,  and  makes  a  reversal  of  the 
judgment  entered  in  the  Court  below  necessary.  In 
Weaver  v.  Sheeler,'  we  held  that  all  persons  furnish- 
ing labor  or  materials  for  the  erection  of  a  building 
were  bound  to  take  notice  of  the  title  of  the  apparent 
owner.     If  he  was  an  intruder  without  right,  the  lien  of 

» 134 Pa.,  277.  «ii8  Pa.,  634. 
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ontractor  and  sub-contractor  must  alike  fall.  If  he  held  an 
quitable  title  only,  the  lien  would  bind  such  title  as  he 
ad,  and  no  more.  In  Schroeder  v.  Galland,  we  went  a 
tep  further,  and  held  that,  where  the  contractor  had  stipu- 
ated  that  no  lien  should  be  filed,  he  could  not  confer  a 
ight  upon  his  sub-contractor  that  he  did  not  possess.  The 
ontract  between  the  owner  and  the  contractor  is  the 
ource  from  which  the  right  of  the  sub- contractor  is  derived 
inder  the  provisions  of  the  law,  and  it  is  self-evident  that 
L  stream  cannot  rise  higher  than  its  source.  The  agree- 
nent  of  the  builder,  to  provide  all  the  labor  and  materials 
or  the  erection  of  a  building,  and  look  for  his  security 
olely  to  the  personal  responsibility  of  the  owner,  leaving 
he  building  unincumbered  by  liens,  is  a  valid  and  binding 
me.  It  violates  no  rule  of  public  policy.  A  statute  that 
ihould  disregard  its  obligation,  and  authorize  the  entry  of 
I  lien  for  work  or  materials,  in  violation  of  its  terms,  would 
leem  to  be  within^'the  prohibition  of  the  Constitution,  Art. 
c,  section  17,  which  declares  that  no  law  impairing  the 
)bligation  of  contracts  shall  be  passed.  It  might  also  be 
jvithin  the  limitation  on  the  powers  of  the  several  States, 
found  in  Art.  i,  section  10,  of  the  Constitution  of  the 
United  States.  We  are  thoroughly  satisfied,  therefore, 
^ith .  Schroeder  v.  Galland,  and  our  only  inquiry  is, 
B^hether  this  case  falls  within  the  rule  there  laid  down. 

The  third  ground  of  defence,  stated  in  the  affidavit, 
puts  the  case  in  the  precise  condition  of  Schroeder  v. 
Salland;  but,  on  turning  to  the  clause  in  the  contract  re- 
lied on  to  raise  the  question,  it  will  be  seen  that  it  is  in- 
sufficient. It  contains  the  express  promise  of  the  con- 
tractor, **  to  release  and  discharge  the  said  houses  from  the 
operation  of  all  liens,  either  for  materials  furnished,  or 
work  done  in  the  construction  of  the  same."  This  is  not 
a  waiver  of  the  right  to  enter  a  lien, or  a  covenant  that  none 
shall  be  entered.  It  is  merely  a  promise  to  release  and 
discharge  **such  liens  as  may  be  entered,  prior  to  the  day 
when  payment  in  full  shall  be  made  to  the  contractor.'*  He 
cannot  demand  the  payment  of  the  balance  due  upon  his 
contract  until  he  has  performed  the  undertaking  to  release 
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and  discharge  the  liens  that  niay  have  been  entered  against 
the  building.  This  does  not  fall  within  the  rule  invoked. 
Neither  do  the  first  and  second  grounds  of  the  defence. 

It  would  be  unreasonable  to  require  one  who  was  Called 
on  to  furnish  material  for  the  foundation  or  walls  of  a 
house,  to  anticipate  the  cost  of  all  the  materials  to  be 
furnished  by  others,  and  of  all  the  labor  to  be  done,  in 
order  to  the  full  completion  of  the  structure.  He  can 
know,  and  he  must  take  notice,  as  we  have  seen,  of  the 
title  of  the  apparent  owner,  and  of  the  general  character  of 
the  agreement  under  which  the  contractor  is  proceeding  to 
build.  He  can  know,  and  must  take  notice  of  the  general 
character  of  the  building,  and  of  the  materials  and  labor 
proper  to  be  used  in  its  construction.  He  must  see  to  it 
that  the  materials  he  supplies  are  such  as  may  be  reason- 
ably needed  for,  and  used  about,  such  a  building,  both  as  to 
their  quantity  and  quality;  but  here  his  responsibility  ends. 
Subject  to  these  qualifications  and  conditions  he  may  bind 
the  building  for  what  his  materials  or  labor  may  be  reason- 
ably worth. 

This  brings  us  to  the  last  position  taken  by  the  de- 
fendant, viz.,  that  he  is  entitled  to  set  ofi'the  sum  of  $125 
upon  the  plaintiflPs  demand,  for  the  reason  that  the  ma- 
terials were  not  such  as  the  contract  required.  The  only 
provision  in  the  contract  on  which  this  averment  can  rest, 
is  that  which  follows:  **The  construction,  workmanship 
and  materials  furnished  are  to  be  similar  to  that  used  and 
performed  in  construction  of  house  No.  139  Lafayette  Street, 
German  town.*'  The  materials  furnished  by  the  plaintiff 
included  doors,  sash,  shutters  and  ornamental  woodwork, 
as  well  as  flooring, shingles,  joists  and  other  rough  lumber, 
amounting  in  the  aggregate  to  nearly  $900.  If  the  afiidavit 
had  alleged  a  deficiency  in  the  quality  of  the  doors,  or  any 
other  portion  of  the  materials  furnished,  as  compared  with 
similar  materials  used  in  No.  139  Lafayette  Street,  a 
different  question  would  have  been  raised.  As  it  is,  the 
allegation  of  a  deficiency  in  quality  relates  to  the  mate- 
rials generally,  and  the  extent  of  the  deficiency  is  measured, 
not  by  a  difference  in  the  value  of  the  articles  furnished  as 
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compared  with  those  contracted  for,  but  by  an  alleged 
diflFerence  in  the  value  of  the  house  as  a  whole,  on  account 
of  defectiveness  in  the  material  generally.  The  Court  below 
was  right  in  treating  this  averment  as  altogether  too 
general. 

'Judgment  aflSrmed. 


Mechanics'  Liens. 


The  Penna.  Act  of  June  i6th, 
1836,  P.  L.,  696;  Purdon,  1157, 
enacts  that  **  every  building  erected 
....  shaU  be  subject  to  a  lien  for 
the  payment  of  all  debts  contracted 
for  work  done,  or  materials  fur- 
nished for  or  about  the  erection  or 
construction  of  the  same.  *  *  •  *  Every 
person  entitled  to  such  lien  shall 
file  a  claim  or  statement  of  his  de- 
mand, in  the  office  of  the  protbono- 
tary  of  the  court  of  common  pleas 
of  the  county  in  which  the  building 
may  be  situate;*'  which  claim  must 
set  forth,  inter  alia,  **  the  n^mes  of 
the  party  claimant  and  of  the  owner 
or  reputed  owner  of  the  building, 
and  also  of  the  contractor,  architect 
or  builder,  where  the  contract  of  the 
claimant  was  made  with  such  con- 
tractor, architect  or  builder;  '*  also, 
**  the  amount  or  sum  claimed  to  be 
due,  and  the  nature  or  kind  of  the 
work  done,  or  the  kind  and  amount 
of  materials  furnished,  and  the  time 
when  the  materials  were  furnished, 
or  the  work  was  done,  as  the  case 
may  be.**  There  is  no  provision 
for  the  filing  or  •recording  of  the 
contract  between  the  owner  and  the 
general  contractor  ;  nor  any  state- 
ment that  the  claims  of  the  mater- 
ial-man or  sub-contractor  shall  in 
any  way  be  8ubj*t  to  the  terms  of 
the  contract  between  the  owner 
and  the  general  contractor. 

Probably  in  consequence  of  the 
decision    in  Haley    v.    Prosser,    8 


W.  &  S.,  154,  that  a  special  agree- 
ment under  all  circumstances  de- 
prives the  party  of  his  lien,  and 
that  it  is  only  wheq  there  is  no 
agreement  in  which  the  terms  of 
the  bargain  are  particularly  stated 
that  the  mechanic  is  supposed  to 
contract  on  the  basis  of  the  law  and 
rely  upon  the  lien  for  his  security, 
the  Act  of  April  i6th,  1845,  P.  L., 
538,  Purdon,  page  11 60,  pi.  19,  was 
passed,  which  eracts  as  follows: 
**It  is  hereby  declared  that  the 
provisions  of  the  Act  approved  June 
i6th,  1836,  entitled  *an  Act  relating 
to  the  lien  of  mechanics  and  others 
upon  buildings'  according  to  the 
true  intent  and  meaning  thereof, 
extend  to  and  embrace  claims  for 
labor  done  and  materials  furnished 
and  used  in  erecting  any  house  or 
other  building,  which  may  have 
been  or  shall  be  erected  under  or 
in  pursuance  of  any  contract  or 
agreement  for  the  erection  of  the 
same,  and  the  provisions  of  the  said 
Act  shall  be  so  construed  ;  and  no 
claim,  which  has  been  or  may  be 
filed  against  any  house  or  other 
building  or  the  lien  thereof,  or  any 
proceedings  thereon  shall  be  in  any 
manner  affected  by  reason  of  any 
contract  having  been  entered  into 
for  the  erection  of  such  building, 
but  the  same  shall  be  held  as  good 
and  valid  as  if  the  building  had 
not  been  erected  by  contract." 
In  Young  v,  Lyman  in  9  Pa.  St., 
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449,  decided  in  1848,  Yoang  filed  a 
lien  against  Lyman  for  work  done 
under  a  written  contract  for  the 
erection  of  certain  houses,  in  which 
contract  there  was  a  clause  as  fol- 
lows: '*A11  materials  to  be  paid 
for  four  months  after  the  com- 
pletion of  the  job,  and  Young  to 
give  security  in  feoo  that  no  lien 
shall  be  entered  on  the  houses  ;'* 
which  stipulation  the  Court  ruled 
to  be  **that  no  other  person  or 
sub-contractor  shall  file  a  lien,*' 
and  that  Young  was  therefore  en- 
titled to  his  lien.  In  1880,  in  the 
case  of  Long  v,  Caffery,  93  Pa.  St., 
526.  Long  expressly  stipulated 
'*  that  no  mechanic's  or  other  li^n 
shall  be  entered  against  said  build- 
ing by  the  said  Long  or  the  material 
contractor,  or  workmen."  The 
court  decided  that  Long  had  waived 
his  right  of  lien,  and  that  this 
agreement  on  his  part  was  not  de- 
pendent upon  a  covenant  by  the 
owner  to  insure  the  building  and 
assign  the  policy  of  insurance  to 
Long  as  collateral  security.  In 
1888  the  case  of  Scheid  v.  Rapp, 
121  Pa.  St,  593,  came  before  the 
Court.  Here  the  contract  con- 
tained the  following  provision : 
"  And  the  said  Dionis  Rapp  hereby 
for  himself,  his  heirs,  executors 
and  administrators  (covenants)  that 
he  will  not  suffer  or  permit  to  be 
filed  in  the  Court  of  Common 
Pleas  of  Lancaster  County  any 
mechanics'  lien  or  liens  against 
the  said  building  for  the  period  of 
six  months  after  its  completion.'* 
It  was  argued  that  under  the  decis- 
ion of  Young  V,  Lyman,  sufmi, 
Rapp  had  not  waived  his  right  of 
lien  ;  but  the  Supreme  Court  held 
that  he  had,  saying:  "The  sole 
question  is  whether  the  contractor 
by  his  covenant  waived  the  right  to 
file,  or  authorize  a  lien  to  be  filed. 


in  his  own  favor.  We  think  he 
did.  Wbile  the  phraseology  of  the 
stipulation  is  different  from  that 
of  Long  z/.  Caffery,  93  Pa. ,  526,  ihe 
legal  effect  of  both  is  the  same. 
The  lien  under  consideration  was 
necessarily  filed  by  the  plaintiff 
below,  himself,  or  by  his  sufferance 
or  permission.  In  either  case,  it 
was  as  clearly  a  violation  of  his 
covenant  as  if  he  had  suffered  or 
permitted  any  mechanic  or  mate- 
rial-man to  file  a  lien."  Young  v, 
Lyman  was  not  cited  by  the  Court, 
but  may  be  considered  to  have  been 
overruled  by  this  decision. 

The  case  of  Campbell  v.  Schaife 
was  decided  by  the  District  Court 
of  Allegheny  County,  in  1851,  and 
is  reported  in  i  Phila.,  187.  In  this 
case  a  lien  was  filed  by  sub-contrac- 
tors, and  the  owners  filed,  inter  alia  ^ 
a  plea  '*That  the  debt  claim  ought 
not  to  be  levied  on  said  house,  be- 
cause the  plaintiffs  were  sub- con- 
tractors under  one  James  Millinger 
(impleaded  with  the  owners),  who 
had  undertaken  to  erect  said  house 
for  the  owners,  and  to  furnish  ma- 
terials, and  to  receive  payment 
therefor  partly  in  merchandise  and 
partly  in  money,  in  one,  two  and 
three  years  after  the  completion  of 
the  building ;  concluding  with  an 
averment  of  readiness,  verification 
and  prayer  for  j  udgment,  etc. ' '  The 
Court  decided  that  this  plea  was 
vicious  in  not  stating  specifically 
the  amounts  to  be  paid  in  goods  and 
money  respectively,  and  the  kind 
of  goods  and  times  of  payment ; 
and  that  it  was  "a  plea  in  bar  and 
not  in  suspension  of  the  remedy ; 
that  it  should  have  been  a  plea  in 
abatement,  postponing  the  right  to 
a  sci,  fa,  on  the  lien ;  the  Court  say- 
ing :  *'  The  best  position  in  which 
the  owners  of  the  building  can  ask 
to  be  placed,  is  to  consider  them  as 
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having  made  the  contract  them- 
selves with  the  sub- contractor,  as 
to  the  time  and  mode  of  payment. 
Surely  the  lien  law  is  broad  enough 
in  its  terms  to  allow  a  lieu  even  with 
a  stipulated  mode  of  payment.  The 
lien  law  then  stands  as  security  for 
the  payment  m  this  mode:  and  not 
until  a  failure  thus  to  pay,  does  the 
party  acquire  a  right  to  the  remedy 
by  set.  fa. ^  and  then  he  may  claim 
a  judgment  for  the  payment  in 
money.  .  .  .  Even  on  a  lien, 
payable  by  instalilients,  part  of 
which  may  not  be  due,  I  see  no 
great  difficulty  in  framing  the  plead- 
ings, verdict,  and  judgment  in  such 
a  manner  that  the  contract  shall  be 
enforced  according  to  its  terms. 
Nor  does  the  difficulty  seem  insur- 
mountable where  part  of  the  sus- 
pended payments  are  to  be  made  in 
goods."  LowRiE,  J.,  further  ^id, 
that  as  the  informality  of  the  plea 
might  readily  be  amende^!,  and  the 
counsel  had  discussed  the  question 
which  would  have  to  be  decided  if 
it  were  a  plea  in  abatement,  he 
would  take  up  that  question:  *'  Are 
sub-contractors  in  the  erection  of  a 
house  affected,  as  to  the  time  and 
mode  of  payment,  liy  the  contract 
made  between  the  owners  and  the 
builder? 

"The  law  creates  a  lien  for  all 
debts  contracted  for  work  done  and 
materials  furnished  for  the  erec- 
tion of  the  house;  and  this  phraseol- 
ogy proves  that  this  lien,  like  all 
analogous  liens,  ^  founded  on  con- 
tract express  or  impli ed.  And  here, 
contrary  to  the  jule  as  to  other 
liens,  the  law,  in  another  clause, 
g^ves  a  lien  even  in  favor  of  a  sub- 
contractor. On  what  principle  is  it 
founded  ? 

"  It  must  be  on  contract  with  the 
owner,  either  directly  or  indirectly; 
for  it  is  only  thus  that  one  man  can 


ever  acquire  a  claim  upon  the  prop- 
erty of  another.  And  in  this  way 
the  connection  is  plain.  The  owner 
contracts  with  a  builder  to  erect  a 
house  on  certain  terms,  and  the 
builder  makes  a  sub-contract  with 
a  material-man  to  supply  the  mate- 
rials. The  claim  of  relationship 
consists  of  but  two  links,  the  second 
of  which  hangs  by  the  first,  and  will 
bear  no  greater  weight  The  sub- 
contractor comes  in  by  reason  of  his 
direct  contract  relation  to  the  build- 
er, and  the  right  of  lien  of  the 
former  for  his  claim,  is,  f>ro  tanto, 
substitutionary  to  that  of  the  latter. 
As  against  the  owner,  the  terms  of 
the  principal  contract,  and,  as 
against  the  builder,  the  terms  of 
the  sub-contract,  limit  and  qualify 
the  lien  of  the  sub-contractor,  so  as 
to  prevent  his  claim  fromabatingthe 
terms  of  either  contract.  And  it  is 
because  the  lien  of  the  sub-contrac- 
tor is  by  way  of  ^abrogation  to  the 
right  of  the  builder,  that  the  latter 
is  made  a  party  to  the  proceeding. 

"  The  justice  of  this  limitation  of 
the  right  of  the  sub-contractor  is 
very  plain ;  for,  if  it  were  otherwise, 
no  man  could  ever  build  a  house 
with  any  certainty  as  to  the  cost  of 
it,  unless  he  employed  all  the  work- 
men, and  purchased  all  the  materi- 
als himself.  He  might  find  it  built 
of  an  entirely  different  character 
from  that  contracted  for,  and  yet 
have  to  pay  the  sub-contractor, 
though  the 'builder  could  have  no 
claim  upon  him.  He  might  con- 
tract for  a  house  at  |i,ooo  and  find 
liens  established  against  it  for 
|2,ooo. 

**  If  such  were  the  case,  no  pru- 
dent man  would  make  a  contract  to 
have  a  house  erected,  except  with  a 
builder  who  had  ample  means  to 
secure  him  against  liens,  and  such 
men  only  could  obtain  the  most  de- 
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sirable  contracts.  The  allowance 
of  any  lien  at  all  to  a  sub-contractor 
is  a  special  privilege,  granted  only 
in  case  of  buildings ;  and  it  is  not 
unreasonable  to  require  him  to  look 
to  the  principal  contract,  to  ascer- 
tain whether  it  is  such  as  to  justify 
him  in  becoming  a  contractor  under 
it. 

**The  argument  that  the  law  and 
the  principal  contract  make  the 
builder  the  agent  of  the  owner, 
proves  nothing.  Suppose  the  fact 
to  be  so ;  still  his  agency  is  only 
special,  limited  by  the  terms  of  the 
contract  He  is  to  employ  men  to 
build  the  house  in  the  manner  and 
on  the  terms  there  indicated.  For 
anything  beyond  that  he  exceeds 
his  authority  and  does  not  bind  his 
principal.  If,  under  a  contract  to 
build  a  brick  dwelling-house,  he 
erects  a  wooden  stable,  I  do  not 
see  how  he  or  his  sub-contractor 
can  claim  any  lien.  Yet  the  latter 
could  do  so,  if  the  sub-contract  were 
not  dependent  on  the  principal  one. 

**  To  construe  the  law  as  is  con- 
tended for  by  the  plaintifis,  would 
be  to  place  the  owner  in  the  rela- 
tion of  a  protector  to  all  those  who 
contribute  to  the  erection  of  the. 
house.  But  the  law  treats  every 
man  as  capable  of  taking  care  of 
himself.  It  constitutes  no  relation 
of  protection  or  dependence  among 
men  who  have  arrived  at  legal  dis- 
cretion. It  looks  only  to  their  con- 
tract relations,  and  adapts  its  reme- 
dies to  the  enforcement  of  these  ; 
and,  if  necessary  for  this  eud,  it 
takes  hold  of  the  debtor*s  effects  in 
the  hands  of  other  persons.  In 
cases  like  the  present  it  does  more; 
for  it  gives  a  contingent  lien  on 
those  efiects  in  advance  of  their 
being  earned.'/ 

This  case  was  not  cited,  it  is  be- 
lieved, in  any  opinion  of  the  Su- 


preme Court  until  1890,  in  the  case 
of  Schroeder  v,  Gallend,  hereafter 
referred  to.  In  Mr.  Miller's  edition 
of  Sergeant's  Mechanics'  Lien  Law, 
page  75.  the  decision  is  spoken  of 
in  this  way:  ''If  this  decision  be  the 
law,  it  establishes  a  most  important 
doctrine.  Every  person  employed 
by  a  contractor  is  presumed  to  have 
seen  his  contract,  and  as  against  the 
owner  and  his  house,  his  claim 
cannot  ris&beyond  it,  or  depart  from 
its  terms.  We  believe,  however, 
that  this  decision  is  not  regarded  in 
practice  or  usage." 

In  the  case  of  Odd  Fellows'  Hall 
V.  Masser,  -24  Pa.  St.,  507  (1855), 
the  Court  laid  down  inUr  alia  the 
following  propositions : 

( 1 )  *  *  That  where  materials  for  the 
construction  of  a  building,  con- 
tracted for  in  good  faith,  are  deliv- 
ered to  the  contractor  for  the  build- 
ing, a  lien  for  the  price  of  the  ma- 
terials may  be  filed  against  the 
building,  although  the  materials 
were  not  used  in  the  construction, 
nor  were  of  the  right  quality  for  a 
specific  use,  if  that  fact  was  un- 
known to  the  seller,  and  they  were 
of  such  a  character  as  to  justify 
their  use  in  the  construction  gen- 
erally. 

(2)  "That  where  the  materials 
furnished  are  of  the  kind  that  would 
induce  a  careful,  prudent  and  skil- 
ful man,  acquainted  with  the  build- 
ing, to  believe  that  they  could  be 
used  in  its  erection,  and  if  they 
could  in  fact  be  usefully  employed 
in  its  construction,  then  the  ma- 
terial-man is  not  bound  to  inquire 
into  the  character  of  the  materials 
which  the  contractor  had  agreed 
with  the  owner  of  the  building  to 
use  in  its  construction." 

In  Given  v.  The  Bethlehem 
Church,  II  W.  N.  C,  371,  the  Court 
of  Common  Pleas  No.  4,  Philadel- 


Digitized  by 


Google 


394 


MECHANICS'    LIENS. 


phia  County,  in  an  opinion  by  Ei^- 
COCK,  J.,  held  that  where  a  sub- 
contractor had  gone  on  the  bond  of 
indemnity  of  the  principal  con- 
tractor to  the  owner  against  all 
claims  and  liens  for  work  and  labor 
done  and  materials  furnished,  he 
could  not  himself  file  a  lien ;  to 
this  extent  the  opinion  goes,  al- 
though the  decision  was  only  that 
there  had  been  error  in  the  rejec- 
tion of  the  bond  when  offered  in 
evidence;  and  the  opinion  also 
says  that  a  breach  of  the  condition 
of  the  bond  would  be  a  set-oflF  and 
good  defence  to  the  sci,fa,  on  the 
lien. 

Attention  is  called  to  the  language 
of  TiLGHMAN,  C.  J.,  in  the  case  of 
Hinchman  z/.  Graham,  2  S.  &  R., 
169,  where  he  decided  that  lumber 
Aimished  for  a  building,  but  deliv- 
ered at  the  carpenter  shop,  at  a  dis- 
tance from  it,  and  not  used  in  it, 
gave  a  lien.  "  I  was  once  inclined 
to  think  that  the  lien  might  be  re- 
strained to  the  materials  actually 
used  in  the  building.  But,  on  re- 
flecti  m,  I  find  that  such  a  construc- 
tion is  not  warranted  by  the  words 
of  the  law,  and  would  operate  un- 
justly on  those  who  furnished  the 
materials;  for  how  can  they  tell 
the  exact  quantity  that  the  building 
will  require,  or  what  control  have 
they  over  the  purchaser  after  de- 
livery?** 

In  the  opinion  in  Haley  v.  Pros- 
ser,  supra,  the  Court  said:  **The 
object  originally,  in  the  contempla- 
tion of  the  Legislature,  was  to  se- 
cure those  who  furnished  labor  or 
materials  to  a  mere  builder,  with- 
out knowing  the  owner ,  or  having 
the  opportunity  to  secure  them- 
selves.** 

It  has  been  decided,  under  the 
Act  of  1845  above  quoted,  that  one 
who  does  not  contract  directly  with 


the  owner  must  furnish  the  par- 
ticulars as  to  the  nature  or  kind  of 
the  work  done,  and  the  kind  and 
amount  of  materials  furnished,  as 
required  by  the  12th  Section  of  the 
Act  of  1836,  supra;  although  one 
contracting  directly  with  the  owner 
need  not  give  tiiese  particulars 
when  the  claim  is  filed  on  a  special 
contract  under  the  Act  of  1845: 
Russell  V,  Bell,  44  Pa.  St.,  47 ;  Lee 
V,  Burke,  66  Pa.  St.,  336.  A  like 
decision  was  rendered  in  Gray  v. 
Dick,  97  Pa.  St.,  142,  in  regard  to 
the  similar  act  of  March  24,  1849, 
P.  L..675. 

Such  was  the  current  of  decision 
when  the  case  of  Schroeder  v.  Gal- 
land,  134  Pa.  St.,  277,  came  before 
the  Supreme  Court  in  1890.  In  this 
case  the  plaintiff  was  a  sub-con- 
tractor under  Olmsted,  the  general 
contractor.  In  the  written  contract 
between  Olmsted  and  the  husband 
of  the  owner,  made  with  her  con- 
sent, Olmsted  agreed  that  he  would 
erect  **  and  deliver  over  to  the  party 
of  the  first  part,  free  of  all  liens 
and  encumbrances,  or  any  claims 
whatever  that  might  arise  under 
•any  action  of  the  party  of  the  sec- 
ond part,  or  his  legal  representa- 
tives, under  this  contract,  a  base- 
ment, two-story  and  steep-roof  resi- 
dence,** etc.  The  contract  con- 
tained also  the  following  stipula- 
tions: "These  payments  (on  the 
estimates  of  the  architect),  by  the 
party  of  the  first  part,  are  to  be 
made  to  the  party  of  the  second 
part,  provided  the  wages  of  all  arti- 
sans and  laborers,  and  all  those 
employed  by  or  furnishing  materi- 
als to  the  said  party  of  the  second 
part,  on  account  of  this  contract, 
shall  have  been  paid  and  satisfied ; 
the  party  of  the  second  part  hereby 
agreeing  to  furnish  such  evidence 
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of  payment  and  satisfaction  if  re* 
quired  so  to  do,  by  the  party  of  the 
first  part,  prior  to  each  payment 
.  .  .  In  case  the  party  of  the 
second  part  fails  to  pay  and  satisfy 
all  and  every  legal  claim  and  de- 
mand as  aforesaid  against  the 
building,  the  said  party  of  the 
first  part  may,  if  he  deems  proper 
so  to  do,  retain  from  the  moneys 
due,  if  any,  to  the  party  of  the  sec- 
ond pait,  enough  to  satisfy  such 
claims  and  demands,  and  if  there 
be  not  enough  due  or  coming,  then 
the  said  second  party  covenants  and 
agrees  to  pay  the  same.  Said  sec- 
ond party  also  agrees  to  pay  sub- 
contractors and  parties  furnishing 
materials  on  account  of  this  con- 
tract, pro  rata,  at  each  estimate/* 

The  Supreme  Court  held  that  the 
plaintiff  was  not  entitled  to  a  lien. 

In  the  opinion,  Grbbn,  J.,  said  : 
**  A  sub-contractor  for  construction 
is  certainly  bound  to  know  the  kind 
of  building  that  is  to  be  erected, 
the  materials  of  which  it  is  to  be 
built,  the  price  to  be  paid  for  it, 
and  the  manner  and  times  of  pay- 
ment. He  cannot,  under  a  con- 
tract for  the  erection  of  a  building 
at  a  cost  of  |i,ooo,  furnish  work  and 
materials  to  the  amount  of  |5,ooo. 
He  cannot  furnish  wood  as  mate- 
rial for  the  erection  of  a  building  to 
be  built  of  marble,  or  stone,  or 
bricks.  Nor  can  he  /umish  unsuit- 
able materials,  even  of  a  kind  de- 
manded by  the  contract,  and  entitle 
himself  to  a  lien  therefor. 

"  Of  course,  it  cannot  be  ques- 
tioned for  a  moment  that  a  sub- 
contractor who  undertakes  the  con- 
struction, in  whole  or  in  part,  of  a 
building,  under  a  contract  with  the 
principal  contractor,  is  absolutely 
bound  by  all  the  plans  and  specifi- 
cations expressed  in  the  original 


contract  of  the  owner  with  the 
builder.  He  must  conform  to  the 
original  contract  in  all  matters  and 
in  the  minutest  detail,  precisely  as 
the  builder  would  be  obliged  to  do. 
It  is  most  obvious  that  he  cannot 
depart,  in  any  respect,  either  from 
the  designs,  the  dimensions,  the 
materials,  the  plans,  shapes  and 
sizes  that  are  expressed  in  the  origi- 
nal contract ;  and  the  reason  is 
most  manifest:  He  is  the  repre- 
sentative of  the  builder.  He  under- 
takes to  perform  the  contract  of  the 
latter  with  the  owner,  either  in 
whole  or  in  part,  and  of  course  he 
must  conform  to  that  contract  in 
every  particular.** 

'*  There  is  no  hardship  to  sub- 
contractors in  enforcing  a  provision 
prohibiting  liens  against  them,  be- 
cause they  are  bound  to  know,  by 
necessity,  all  the  terms  of  the  con- 
tract made  by  their  principal  in  any 
event,  and  they  therefore  know  of 
the  prohibition.  But  the  owner 
has  no  opportunity  of  protecting 
himself,  because  he  cannot  .know 
to  what  persons  the  contract,  or 
portions  of  it,  may  be  sub-let.  He 
has  done  all  he  could  do  by  pro- 
hibiting liens,  in  plain  terms,  in  his 
written  contract ;  and  of  that  pro- 
hibition all  sub-contractors  are 
bound  to  know,  and  may  abstain 
from  contracting  on  such  terms  if 
they  choose.  We  know  of  no  good 
reason  for  giving  such  an  extraor- 
dinary privilege  to  sub-contractors 
as  the  right  to  repudiate  one  of  the 
most  important  terms  to  which 
their  contracts  are  subject,  or  of 
taking  away  from  an  owner  the 
right  to  insist  upon  the  performance 
of  his  contract  according  to  its  lit- 
eral terms.  We  take  away  houses 
and  lands  from  tbeir  owners  by 
means  of  some  secret  lien  or  trust 
of  which  they  know  nothing,  by 
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plying  the  doctrine  of  construct- 
i  notice  ;  and  it  would  be  passing 
ange  for  us  to  hold  that  the  right 

a  sub-contractor  for  part  of  a 
ilding  is  of  so  sacred  a  character 
at  it  shall  not  be  bound  by  the 
press  limitations  of  a  written  con- 
ict,  under  which,  and  by  force  of 
lich,  his  own  contract  must  be 
rformed.     His  right  of  lien  has 

existence  at  common  law  or  in 
uity.  It  is  a  creature  of  statute 
)ne ;  but  the  statute  confers  upon 
tn  no  special  prerogative  to  tran- 
snd  the  most  familiar  principles 
the  law,  and  to  claim  privileges 
lich  are  denied  to  all  other  citi- 
tis  in  the  determination  of  their 
ntract  rights.  Let  it  be  granted 
at  a  contractor,  as  well  as  the 
mer,  has  power  to  bind  the  build- 
e;  by  a  lien  for  work  and  mate- 
ils ;  we  have  never  yet  held  that 

may  confer  that  right  upon  a 
sre  sub-contractor  under  him 
len,  by  the  terms  of  his  own  con- 
LCt,  he  does  not  possess  the  right 
mself.  The  question  is  one  of 
St  impression.  Heretofore  it  has 
ver  been  before  us.     It  is  with 

now,  and  we  are  at  liberty  to 
cide  it  in  accordance  with  our 
*ws  of  right  and  justice,  and  with 
ose  principles  of  the  interpreta- 
m  and  administration  of  contracts 
tween  citizens  which  we  unfail- 
;ly  apply  in  all  other  cases." 
The  following  cases  have  been 
Id  to  be  within  the  rule  laid  down 
Schroeder  v.  Gal  land  : 
Benedict  v.  Hood,  134  Pa.  St, 
9.  While  this  case  might  have 
en  wholly  rested  upon  the  decis- 
a  in  Scheid  v,  Rapp,  supra,  the 
►urt  expressly  put  it  upon  the 
se  of  Schroeder  v.  Galland.  Here 
e  material  clauses  of  the  agree- 
^nt  were  as  follows:  *'And  it  is 
rther  agreed  that  the  party  of  the 


first  part  will  not  at  any  time  suffer 
or  permit  any  lien,  attachnjent  or 
other  encumbrance,  under  any  law 
of  this  State  or  otherwise,  by  any 
person  or  persons  whatsoever,  to 
be  put  or  remain  upon  the  building 
or  premises  into  or  upon  which  any 
work  is  done  or  materials  are  fur- 
nished under  this  contract,  for  such 
work  and  materials,  or  by  reason 
of  any  other  claim  or  demand 
against  the  party  of  the  first  part ; 
and  that  any  such  lien,  attachment 
or  other  encumbrance,  until  it  is 
removed,  shall  preclude  any  and  all 
claim  and  demand  for  any  payment 
whatsoever  under  or  by  virtue  of 
this  contract.  .  .  . 

"  And  further,  the  last  instal- 
ment shall  not  be  payable,  unless, 
in  addition  to  the  architect's  cer- 
tificate, a  full  release  of  all  claims 
and  liens  against  the  said  building 
and  its  appurtenances  and  the  said 
lot  of  ground,  for  all  work  done  and 
all  materials  furnished  in  or  about 
the  construction  and  erection  of 
said  building,  has  been  delivered 
by  the  party  of  the  first  part,  knd 
unless  the  architect  shall  certify 
that  all  damages  or  allowances 
which  should  be  paid  or  made  by 
the  party  of  the  first  part  have  been 
deducted  from  the  said  instalment, 
and  also  a  certificate  from  the  party 
of  the  first  part  that  all  claims  and 
demands  for  extra  work  or  other- 
wise under  or  in  connection  with 
this  contract  have  been  presented 
to  the  architect.  .  .  . 

"  The  payment  shall  be  made  by 
the  party  of  the  second  part  in 
instalments,  when,  and  in  the 
amounts  approved  by  the  archi- 
tect: Provided,  That  no  instal- 
ment shall  be  less  than  three  hun- 
dred dollars,  and  that  a  margin  of 
twenty  per  cent,  shall  always  re- 
main for  the  final  instalment ;  that 
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is,  there  shall  at  all  times  be  at  least 
twenty  per  cent,  of  the  work  done 
which  is  nnpaid  for.  And  the  sub- 
contractors, mechanics  and  mate- 
rial-men, except  those  who  have 
executed  the  bond  of  Joseph  C. 
Pharoh,  as  sureties  for  this  contract, 
shall  first  g^ve  a  release  of  lien  for 
all  work  done  and  material  supplied 
by  them  up  to  date  of  such  pay- 
ment." 

Dersheimer  v*  Maloney,  143  Pa. 
St ,  532.  This  was  a  lien  filed  by  a 
sut>-contractor.  The  contract  be- 
tween the  owner  and  the  principal 
contractor  contained  the'  following 
provisions : 

*•  (2)  .  .  .  .  Eighty-five  per  cent 
will  be  paid  as  the  work  progresses 
on  labor  and  materials,  in  monthly 
payments,  according  to  and  upon 
the  estimate  of  the  architect.  The 
proprietor  reserves  the  right  to  pay 
bills,  deducting  fifteen  per  cent, 
until  completion:  Provided^  That 
in  each  case  of  payment  a  certifi- 
cate shall  be  obtained  from  the 
architect;  ....  SiXi^y provided 
further f  That  in  each  case  a  certifi- 
cate shall  be  obtained  by  the  con- 
tractor from  the  clerk  of  the  office 
where  liens  are  recorded,  signed 
and  sealed  by  the  clerk,  that  he  has 
carefully  examined  the  records  and 
finds  no  liens  or  claims  recorded 
against  said  work  ;  neither  shall 
there  be  any  legal  or  lawful  claims 
against  the  contractor  in  any  man- 
ner, from  any  source  whatever,  for 
work  or  materials  furnished  on  said 
works." 

•*  (7)  The  proprietor  will  not,  in 
any  manner,  be  answerable  or  ac- . 
countable  for  loss  or  damage  that 
shall  or  may  happen  to  said  work 
or  any  part  or  parts  thereof  respec 
tively,  or  for  any  of  the  materials 
or  other  things  used  and  employed 
in  finishing  and  completing  said 


works  ;  or  for  injury  to  any  person 
or  persons*  either  workmen  or  the 
public,  or  for  damages  to  adjoining 
property.*'  .... 

Tebay  &  Klingensmith  v,  Kil- 
patrick  &  Company,  Limited,  i 
Adv.  Rep. ,  66.  Here  the  contract 
between  the  owner  and  principal 
contractor  provided- that  the  con- 
tractor should  '^not  sub-let  the 
work,  or  any  part  thereof,  vbithout 
consent  in  writing  of  the  proprie- 
tors," or  owners ;  and  also  that 
said  owners  should  **not  in  any 
manner  be  answerable  or  account- 
able for  .  .  .  any  of  the  materials 
or  other  things  used  and  employed 
in  finishing  and  completing  said 
works." 

Wilkinson  v.  Brice,  i  Adv.  Rep., 
481.  Here  the  agreement  con- 
tained a  clause  identical  in  lan- 
guage with  that  first  quoted  from 
Benedict  v.  Hood,  supra. 

Bolton  V,  Hey,  i  Adv.  Rep., 
608.  In  this  case  paragraph  IX 
of  the  contract  provided  for  pay- 
ment to  the  contractor  upon  the 
certificate  of  the  architect  "and 
upon  sufficient  evidence  that  all 
claims  upon  the  building  for  workor 
material  up  to  the  time  of  each  and 
every  payment  are  discharged,  or  if 
the  party  of  the  first  part  shall  re- 
quire it,  either  a  full  or  partial  re- 
lease, at  the  option  of  and  satisfac- 
tory to  the  said  party  of  the  first  part, 
of  all  liens  against  said  premises  on 
the  part  of  all  persons,  if  any,  who, 
up  to  that  time,  have  delivered 
materials  for  use  id,  or  performed 
work  upon,  the  said  building,  and 
before  the  final  payment  hereafter 
specified  shall  become  due,  to  fur- 
nish to  the  said  party  of  the  first 
part,  a  full,  complete  and  perfect 
release  of  all  liens  which  may  lie 
against  the  building  or  premises  on 
account  of  work  done  or  materials 
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rnished  thereto,  including  the 
ns  of  the  said  party  of  the  second 
rt" 

A.  supplemental  agreement,  also 
writing  and  executed  at  the  same 
tie,  provided : 

"It  is  further  agreed  that  the 
Id  building  shall  be  built,  fin- 
led  and  delivered  over  to  the 
rty  of  the  first  part  free  of  all 
ns  and  encumbrances,  or  any 
lims  whatever  that  might  arise 
ider  any  action  of  the  party  of  the 
:ond  part,  or  his  legal  represen- 
Lives  under  this  contract,  and  that 
e  provisions  of  the  ninth  section 
said  contract  shall  not  be  taken 
subject  the  said  building  to  any 
ibility  for  the  payment  for  labor 
materials  furnished  in  and  about 
e  erection  thereof,  or  the  said 
rty  of  the  first  part  to  any  lia- 
lity  therefor,  other  than  the  pay- 
ent  of  the  contract  price  to  the 
id  party  of  the  second  part  as 
erein  provided.*' 

Besides  the  principal  case,  the 
[lowing  cases  have  been  held  not 
be  within  the  rule  of  Schroeder 
id  Galland.  Murphy  v,  Morton, 
9  Pa.,  345,  where  the  contract 
is :  * '  The  said  party  of  the  second 
rt  .  .  .  .  will  deliver  the  said 
)uses,  so  completed,  to  the  party 
the  first  part,  free,  clear  and  dis- 
arged  of  and  from  all  claims, 
;ns  of  mechanics  and  material- 
en,  and  from  any  and  all  charges 
latsoever ;  and,  to  insure  on  his 
rt  the  performance  of  this  part 

the  contract,  the  party  of  the 
cond  part  hereby  agrees  to  fur- 
sh  to  the  owner,  at  each  payment 
ter  the  first  payment,  satisfactory 
ceipts,  showing  that  the  proceeds 

all  preceding  payments  have 
en  devoted  exclusively  to  paying 
r  materials  and  workmanship  used 
the  construction  of  the  said  pair 


of  houses ;  and,  before  the  last  or 
final  payment  shall  be  due  or  pay- 
able, the  party  of  the  second  part 
shall  furnish  the  party  of  the  first 
part  with  releases  from  sub-con- 
tractors and  material-men,  and 
from  any  and  all  persons  having  a 
right  of  lien  or  action  against  the 
said  houses,  or  the  property  on 
which  they  are  located,  for  any 
work  or  materials  furnished  and 
used  in  their  construction." 

Loyd  &  Company  v,  Krause  & 
Sons,  I  Adv.  Rep.,  240.  Here  the 
contract  contained  the  following 
clause :  *'  Neither  shall  there  be  any 
legal  or  lawful  claims  against  the 
party  of  the  first  part  (the  general 
contractor)  in  any  manner,  from 
any  source  whatever,  for  work  or 
materials  furnished  on  said  work." 
In  the  preceding  part  of  the  same 
section  of  the  contract,  there  was  a 
provision  that  the  last  payment  of 
the  contract  price  need  not  be  made 
until  "a  complete  release  of  liens 
shall  have  been  furnished  by  the 
party  of  the  first  part." 

Willey  V,  Topping,  i  Adv.  Rep., 
241.  Here  the  contractor,  subse- 
quent to  his  contract,  but  before 
the  sub-contractor  furnished  the 
material  for  which  he  claimed  a 
lien,  had  released  his  right  to  file 
a  lien. 

It  is  respectfully  submitted  that 
these  cases  are  not  reconcilable  with 
each  other.  Take  the  leading  case 
on  each  side,  Shroeder  v,  Galland 
and  Murphy  v,  Morton  ;  what  es- 
sential difference  is  there  in  the 
language  of  the  contracts? 

It  will  be  noticed  that  the  doc- 
trine of  Shroeder  v.  Galland  is 
largely  built  upon  the  theory  that 
the  sub-scontractor  is  presumed  to 
know  all  the  details  of  the  contract 
between  the  owner  and  the  general 
contractor,  and  is  bound  by  all  the 
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t  contract.  In  the 
t,  wliile  the  facts  are 
ning  it  within  Schroe- 
And,  yet  the  doctrine 
r  and  Galland  is  ez- 
gnized  and  affirmed; 
ist  paragraph  but  one 
lion  the  reasoning  on 
)eder  and  Galland  is 
irtcd  from.  The  Court 
iays  that  the  sub-con- 
bsolutely  bound  by  all 
md  specifications  ex- 
ile original  contract  of 
with  the  builder.  He 
rm  with  the  original 
all  matters  and  in  the 
iail,  precisely  as  the 
Id  be  obliged  to  do.  It 
ous  that  /le  cannot  de- 
respeci  either  from  the 
dimensions,  the  mate- 
lans,  shapes  and  sizes 
pressed  in  the  original 
The  Court  now  says, 
low,  and  he  must  take 
\  have  seen,  of  the  title 
rent  owner,  and  of  the 
"ucter  of  the  agreement 
I  the  contractor  is  pro- 
build.  He  can  know, 
ike  notice  of,  the^^ff- 
pr  of  the  building,  and 
rials  and  labor  proper 
1  its  construction.  He 
It  that  the  materials  he 
such  as  may  be  reason- 
for  and  used  about  such 
>oth  as  to  their  quantity 
but  here  his  responsi- 
Subject  to  these  quali- 
d  conditions  he  may 
Iding  for  what  his  ma- 
bor  may  be  reasonably 
lis  sounds  like  a  return 
lows'   Hall  V,  Masser, 

Murdock,  36  Cal.,  298, 
V.  Wadsworth,  38  Cal., 


356,  are  cited  in  Schroeder  v.  Gal- 
land as  deciding  "  that  the  right  of 
the  sub-contractor  to  a  lien  is  Con- 
trolled by  the  terms  of  the  original 
contract,  and  he  is  presumed  to 
have  notice  of  the  terms  of  that 
contract.'*  These  decisions  were 
both  made  under  the  (California 
Act  of  April  26,  1862,  P.  L.,  384, 
which  Act,  in  its  first  section,  pro- 
vides that  the  lien  given  under  it 
shall  only  be  **  to  the  extent  of  the 
original  contract  price;"  and,  in 
Section  5,  that  •*  whenever,  by  the 
provisions  of  the  original  contract, 
the  payments  to  an  original  con- 
tractor are  to  be  made  by  instal- 
ments," those  claiming  a  lien  must 
give  notice  to  the  owner  before  the 
instalment  becomes  due  to  entitle 
them  to  any  payment  out  of  it ;  and, 
under  Section  10,  the  owner  cannot 
anticipate  any  payment  to  the 
prejudice  of  the  lien  claimants. 
The  point  decided  in  Shaver  v, 
Murdock  was  that  the  owner  could 
not  vary  his  original  agreement 
with  his  contractor  so  as  to  affect 
the  interests  of  a  material-man, 
without  timely  notice  to  the  ma- 
terial-man. Henley  v,  Wadsworth 
decided  that  the  owner  who  paid 
his  contractor  by  instalments,  in 
accordance  with  the  contract  be- 
tween them,  and  without  any  notice 
from  lien  claimants,  was,  under  the 
Act,  protected  in  so  doing.  It  is 
evident  that  neither  of  these  cases 
support  the  decision  in  Schroeder 
V,  Galland. 

But  in  Bowen  v,  Aubrey,  22  Cal., 
566,  it  is  distinctly  ruled  that  a  sub- 
contractor cannot  claim  a  right  of 
lien  where  such  right  has  been 
waived  by  the  original  contractor. 
Crocker,  J.,  on  page  570,  says : 
*•  When  an  owner  of  property  has 
contracted  with  another  to  erect  a 
building,  or  other  superstructure,  or 
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do  any  other  work,  or  furnish  ma- 
terials therefor,  all  sub-contractors 
and  parties  agreeing  to  furnish 
labor  or  materials  to  such  original 
contractor  do  so  with  reference  to 
such  original  contract,  in  subordi^ 
nation  to  its  provisions  and  to  the 
rights  o^  the  respective  parties 
thereto,  so  far  as  they  relate  to  the 
liability  of  the  owner  or  the  prop- 
erty, or  so  far  as  they  rely  on  such 
liability ;  and  any  agreement  such 
parties  may  make  with  such  origi- 
nal contractor  is,  so  far  as  relates 
to  the  owner  or  the  property,  sub- 
ject to  all  the  terms,  agreements, 
conditions  and  stipulations  of  such 
original  contract;  and  the  own^ 
or. the  property  cannot  be  held 
liable  or  bound  to  any  extent  be- 
yond the  terms  of  the  original  con- 
tract, or  such  new  or  further  con- 
tract as  he  may  make  with  the 
original  contractor  or  the  sub-con- 
tractors.** 

This  case  was  decided  under  the 
California  Acts  of  April  19,  1856, 
and  April  22,  1858,  which,  like  the 
subsequent  Act  of  1862,  seem  to 
contemplate  that  the  oiVner  can 
only  be  called  upon  to  pay  the  un- 
paid balance  of  his  contract  price, 
and  that  the  sub-contractor  must 
know  what  this  is  and  the  terms  of 
payment  See  Phillips  on  Mech. 
Liens,  J  272. 

See  also  Henry  v.  Rice,  18  Mo., 
App.,  497  (overruled  in  Henry  & 
Coatsworth  Co.  v,  Evans,  97  Mo., 
47);  Shaw  V.  Stewart,  43  Kan.,  572  ; 
Bardwell  v.  Mann,  46  Minn.,  285, 
289. 

The  statute  which  is  undoubtedly 
referred  to  in  the  opinion  in  the 
principal  case,  and  indicated  there- 
in to  be  unconstitutional,  is  the 
Act  of  June  8,*  1891,  P.  L.,  225, 
which  was  passed  with  the  idea  of 


restoring  the  law  to  what  it  had 
been  supposed  to  be  before  the  de- 
cision in  Schroeder  v.  Gal  land. 
The  two  sections,  of  which  thts 
Act  consists,  are  as  follows : 

•*  Section  i.  Be  it  enacted,  etc. 
That  no  contract  which  shall  here- 
after be  made  for  the  erection  of 
the  whole  or  any  part  of  a  new 
building  with  the  owner  of  the  lot 
on  which  the  same  shall  be  erected, 
shall  operate  to  interfere  with  or  to 
defeat  tne  right  of  a  sub-contractor 
who  shall  do  work  or  shall  furnish 
materials  under  agreement  with  the 
original  contractor  in  aid  of  such 
erection,  to  file  a  mechanics'  lien 
for  the  amount  which  shall  be  due 
for  the  value  of  such  work  or  ma- 
terials furnished,  unless  such  sub- 
contractor shall  have  consented  in 
writing  to  be  bound  by  the  provi- 
sions of  such  contract,  with  the 
owner,  in  regard  to  the  filing  of 
liens.  ■  Without  such  written  con- 
sent of  the  sub-contractor  all  con- 
tracts between  the  original  contrac- 
tor and  the  owner,  which  shall 
expressly  or  impliedly  stipulate 
that  no  such  lien  shall  be  filed, 
shall  be  invalid  as  against  the  right 
of  such  sub-contractor  to  file  the 
same. 

**  Section  2.  All  persons  contract- 
ing with  the  owner  of  groimd  for 
the  erection  or  construction  of  the 
whole  or  any  part  of  a  new  building 
thereon,  shall  be  deemed  the  agent 
of  such  owner  in  ordering  work  or 
materials  in  and  about  such  erection 
or  construction , and  any  sub-contrac- 
tor doing  such  work  or  furnishing 
such  materials  shall  be  entitled  to 
file  a  mechanics*  lien  for  the  value 
thereof  within  six  months  from  the 
time  the  said  work  was  completed 
by  said  sub-contractor,  notwith- 
standing any  stipulations  to  the 
contrary  in  the  contract  between 
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the  owner  and  the  contractor,  un- 
less snch  stipulation  shall  have  been 
consented  to  in  writing  by  such 
sub-contractor.*' 

It  is  suggested  by  Wii^WAMS,  J., 
that  this  statute  is  within  the  pro- 
hibition of  Article  i,  J  17,  of  the 
Constitution  of  Pennsylvania;  and 
that  it  might  also  be  within  the  pro- 
hibition of  Article  i,  ?  10,  of  the  Con- 
stitution of  the  United  States.  On 
examining  the  sections  of  the  Con- 
stitutions referred  to,  it  is  evident 
that  the  only  clause  which  could 
have  been  in  the  mind  of  the  Judge 
is  the  one,  in  identical  language  in 
both  Constitutions,  prohibiting  the 
State  from  passing  any  *  *law  impair- 
ing the  obligation  of  contracts." 
But  it  needs  but  a  moment's  con- 
sideration of  the  Act  in  question  to 
see  that  it  cannot  be  held  unconsti- 
tutional on  this  ground,  as  the 
Act,  by  its  terms,  is  only  applicable 
to  contracts  made  after  its  passage 
and  the  inhibitions  of  the  constitu- 
tions only  protect  contracts  made 
before  the  passage  of  the  law  which 
seeks  to  impidr  them.  See  Lehigh 
Water  Company  r.  Easton,  121  U. 
S.,  388;  Hare  on  Constitutional 
Law,  page  676. 

The  question  then  arises,  is  the 
Act  iu  question  unconstitulional 
on  any  other  ground  ?  It  will  here 
be  necessary  to  consider  for  a 
moment  the  general  nature  of 
mechanics'  lien  laws.  They  are 
purely  statutory.  They  have  been 
accepted  as  reasonable  by  the  peo- 
ple, because  they  seem  like  little 
more  than  an  extension  of  the  com- 
mon law  lien,  which  anyone  has 
who  adds  to  the  value  of  a  chattel 
in  his  possession  by  expending  his 
labor  upon  it.  Legally  their  va- 
lidity does  not  seem  to  have  been 
often  called  into  question.  The 
principle  upon  which,  when  at- 
26 


tacked,  they  have  been  supported 
is  well  expressed  by  Chief  Justice 
Shaw,  in  Donaghy  v,  Klapp,  12 
Cjish.,  440:  *•  Before  the  year  1851, 
no  one  cotdd  create  such  a  lien  by  a 
building  contract,  except  the  owner 
or  person  having  an  interest  there- 
in, to  the  extent 'of  such  interest. 
But  by  that  statute  one  who  had 
contracted  with  the  owner  to  erect 
a  building  had  power,  by  his  sub- 
contract with  another  for  the  whole 
or  part  of  the  work,  to  create  a  sim- 
ilar lien  on  the  estate  in  favor  of 
such  sub-contractor.  .  .  .  Be- 
fore that  statute  took  effect  as  law, 
the  contract  gave  a  lien  to  Hilt  (the 
original  contractor)  only,  which 
was  the  act  of  the  owner  charging 
his  own  estate.  But  under  the  oper- 
ation of  that  statute,  a  precisely 
similar  contract  by  the  owner  of 
land  wotild  gfive  the  contractor  a 
power  to  bind  the  estate  by  other 
liens  in  favor  of  sub- contractors  for 
labor  thereon.  Such  liens  in  favor 
of  such  sub-contractors,  would 
equally  bind  the  estate  by  consent 
of  the  owner ;  because  such  a  con- 
tract, by  force  of  the  existing  law, 
when  it  was  made,  of  which  the 
owner  is  presumed  to  be  conusant, 
gives  his  irrevocable  power  to  his 
contractor  to  charge  and  bind  his 
estate;  and  when  such  power  is 
executed  by  the  actual  making  of 
such  sub-contract  for  labor,  it  is  in 
law  the  act  of  the  owner  hypothe- 
cating his  own  estate  to  the  extent 
of  the  price  of  such  labor."  See 
also  Phillips  on  Mechanics'  Liens, 
\  65,  and  Laird  z/.Moonan,  32  Minn. , 
358.  The  contractor  is  made  the 
general  agent  of  the  owner,  with 
authority  to  bind,  not  the  owner 
personally,  but  the  building,  in  fa- 
vor of  a  sub-contractor,  by  a  lien, 
for  reasonable  and  suitable  materi- 
als, although  (in  the  absence  of 
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cpress  statutory  provision)  the 
?gate  of  the  sub-contractors* 
exceeds  the  contract  price, 
powers  are,  under  the  law,  im- 
.  to  have  been  given  to  the 
•actor  by  the  owner.  But  where 
3wner  in  his  contract  has  ex- 
»ly  stated  that  he  gave  the  con- 
:>r  no  such  powers,  can  the 
ilature  declare  that  the  Con- 
or shall,  nevertheless,  as  to  sub- 
ractors  and  material-men,  be 
to  have  such  powers?  And 
even  where  the  sub-contractor 
ictual  notice  and  full  knowl- 
of  this  provision  in  the  con- 
between  the  owner  and  the 
nal  contractor;  for,  in  the  sta- 
in question,  the  only  way  in 
h  the  sub-contractor  can  be 
by  such  a  provision  in  the 
nal  contract  is  by  his  consent 
lo  in  writing. 

e  constitutional  provisions  nn- 
Fhich  this  Act  will  most  prob- 
be  attacked,  are  the  clause  of 
P'ifth  Amendment  to  the  Con- 
ion  of  the  United  States,  which 
ides  that  **  No  person  shall  be 
ved  of  life,  liberty  or  property, 
>ut  due  process  of  law;**  and 
irst  Section  of  the  First  Article 
i  Constitution  of  Pennsylvania, 
h  classes  among  the  inherent 
nde feasible  rights  of  all  men, 
' '  of  acquiring,  possessing  and 
<:ling  property. ' '  Certainly  it 
be  argued  with  considerable 
that  the  effect  of  this  Act  will 
» limit  the  owner's  enjoyment 
al  estate  ;  and  to  put  it  out  of 
ower  to  make  the  ordinary  and 
il  improvements  to  his  property 
3ut  subjecting  himself  to  the 
of  having  it  burdened  with 
;  which  he  did  not  personally 
act,  for  improvements  for 
h  he  has  fully  paid,  and  which 
I  were  made  a  lien  upon  the 


property  by  the  acts  of  one  to  whom 
he  had  expressly  refused  to  give  any 
power  to  pledge  the  property  for  the 
payment  of  these  debts,  and  of 
which  refusal  the  persons  to  whom 
the  debts  are  owing  had  full  knowl- 
edge when  they  contracted  them. 
This  seems  like  carrying  the  doc- 
trine of  implied  agency  beyond  all 
proper  limits. 

But  why  invoke  the  doctrine  of 
agency  at  all  ?  Cannot  the  Legisla- 
ture say  that  every  building  erected 
with  the  authority  of  the  landowner 
shall  be  subject  to  a  lien  for  work 
and  materials  in  favor  of  those  who 
furnish  them,  which  lien  they  alone 
can  waive?  "As  soon  as  owners 
of  lots  ceased  to  be  their  own 
builders,  they  put  it  in  the  power 
of  the  persons  employed  by  them 
to  occasion  losses  to  mechanics  and 
material-men  which  they  ought  not 
to  bear;  and  it  was  to  remedy  this 
mischief  that  the  Legislature  estab- 
lished the  principle  that  materials 
and  labor  are  to  be  considered  as 
having  been  furnished  on  the  credit 
of  the  building,  and  not  of  the  con- 
tractor. The  principle  is  not  only 
a  just  but  a  convenient  one. 
Whether  the  builder  be  the  agent 
of  the  owner  or  an  independent 
contractor y  his  appointment  to  the 
job  creates  a  confidence  in  him 
which  was  not  had  before ;  and  the 
consequences  of  a  false  confidence* 
ought  not  to  be  borne  by  those  who 
had  no  hand  in  occasioning  it.*' 
Gibson,  C.  J.,  in  White  v.  Miller, 
1 8  Pa.  St.,  52.  This  case  is  well 
worth  careful  reading. 

Probably  the  Act  would  be  free 
from  objection  if  it  had  provided 
that  the  lien  in  favor  of  the  sub- 
contractor should  not  exist  where 
the  original  contract  stipulated 
against  such  liens  and  was  filed  or 
recorded  in  some  public  office.    See 
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Kellog  V,  Howes,  81  Cal.,  170.  But  be  good  public  policy.  If  the  Court 
under  the  statute  as  it  reads,  there  considered  that  the  lieu  of  the  me- 
is  no  possible  way  for  the  owner  to  chanic  is  something  to  which  he 
prevent  liens  attaching,  except  by  is  reasonably  entitled,  and  which 
obtaining  the  written  consent  of  teUds  to  the  well-being  of  the  corn- 
persons  who  may  be  absolutely  un-  munity,  the  statute  will  probably 
known  to  him  until  after  the  mis-  be  upheld  :  Henry  &  Coatsworth 
chief  has  been  done.  Co.  v,  Evans,  97  Mo., 47  ;  Merrigan 
Whether  or  not  such  an  Act  will  v.  English,  5  L.  R.  A.,  37;  Colpetzer 
be  held  constitutional,  it  seems  v.  Trinity  Church,  24  Neb.,  113; 
to  the  writer,  must  depend  very  Albright  z/.  Smith,  51  N.  W.,  590. 
much  upon  what  the  Court  before  Contra^  Spry  Lumber  Co.  v.  Trust 
whom  the  Act  comes  shall  deem  to  Co.,  77  Mich.,  199. 

Benjamin  H.  Lowry,  Philadelphia, 


EDITORIAL  NOTES. 


By  W.  D.  L. 


•  The  New  Jurisdiction  of  the  Supreme  Court 
OVER  Politics.  —  Boyd  v.  Nebraska  ex  rel.  Thayer, 
decided  by  the  Supreme  Court  of  the  United  States  on  the 
first  of  last  February,  and  digested  in  our  abstracts  of 
cases  for  this  number,  excited  considerable  interest  on 
account  of  the  political  importance  of  the  result,  since  the 
decision  involved  the  question  of  who  had  the  right  to  the 
Governorship  of  Nebraska,  It  will  probably  be  remem- 
bered, however,  not  on  this  account,  but  because  it  meets 
and  decides  for  the  first  time  an  important  question  relating 
to  the  jurisdiction  of  the  Supreme  Court  The  facts  of  the 
case  were  briefly  these  : 

The  Constitution  of  the  State  provided  that  no  one 
was  eligible  to  hold  oflBce  in  the  State  who  had  not  been 
for  two  years  previous  to  his  election  a  citizen  of  the 
United  States.  James  A.  Boyd  received  the  highest  num- 
ber of  votes  at  the  fall  election  of  1890,  but  after  his 
inauguration  he  was  ousted  from  his  office  by  the  Supreme 
Court  of  the  State  on  the  ground  that  he  had  not  been  for 
the  two  years  previous  to  his  election  a  citizen  of  the 
United  States.  Boyd  then  appealed  to  the  Supreme  Court 
of  the  United  States.     The  Chief  Justice,    Mr.  Justice 
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Field  dissenting,  delivered  the  opinion  of  the  Court,  and 
upheld  the  jurisdiction  on  the  ground  that  a  right  claimed 
under  a  statute  of  the  United  States  is  drawn  in  question, 
and  that  the  decision  of  the  State  Court  had  been  adverse 
to  the  claimant.  He  says  :  **  Each  State  has  the  power  to 
prescribe  the  qualifications  of  its  oflScers  and  the  manner  in 
which  they  shall  be  chosen,  and  the  title  to  oflBces  shall  be 
tried,  whether  in  the  judicial  court  or  otherwise.  But 
when  the  trial  is  in  the  courts,  it  is  *a  case,'  and  if  a 
defence  is  interposed  under  the  Constitution  or  laws  of  the 
United  States,  and  is  overruled,  then,  as  in  any  other  case 
decided  by  the  highest  court  of  the  State,  this  Court  has 
jurisdiction  by  writ  of  error."*  The  Court  here  simply 
follows  the  opinion  of  Mr.  Justice  Brown  in  the  case  of 
Missouri  v,  Andriano.'  In  that  case  the  question  in  dispute 
was  the  right  to  act  as  SheriflF  of  a  county  in  Missouri. 
Under  the  law  of  the  State  no  one  but  a  citizen  of  the 
United  States  could  hold  oflSce  in  the  State.  The  Supreme 
Court  of  the  State,  reversing  the  court  below,  held  that  the 
respondent,  whose  citizenship  was  in  question,  was  a  citizen 
of  the  United  States,  and,  therefore,  entitled  to  the  office. 
The  decision  being  in  favor  of  the  right  claimed,  the 
Supreme  Court  of  the  United  States  dismissed  the  writ  of 
error,  but  Mr.  Justice  Brown  distinctly  said  that,  had  the 
decision  of  the  Supreme  Courts  of  the  State  been  against 
the  right  claimed,  they  would,  without  question,  have  had 
jurisdiction. 

The  text  of  the  dissent  of  Mr.  Justice  Field  in  the 
Nebraska  Governorship  case  has  not  yet  been  published, 
and  we  are  unable  to  state  the  exact  grounds  on  which  it 
is  placed. 

The  question  presented  is  one  of  great  interest,  and  we 
cannot  but  regret  that  the  Court  did  not  go  more  fully  into 
the  grounds  of  their  decision.  The  argument  against  the 
jurisdiction  which  will  occur  to  every  one  is  briefly  this : 
The  State  alone  has  the  right  to  prescribe  the  qualifica- 
tions necessary  to  hold  public  office  under  the  State  gov- 

1 143  U.  S.,  160. 

^  138  u.  s.,  496, 499. 
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ernment  This  right  is  exclusively  in  the  State  Legisla- 
ture. To  say  that  the  interpretation  of  Jaws  relating  to  the 
qualifications  of  office-holders  in  the  State  can  by  any  pos- 
sibility involve  the  construction  of  a  law  of  Congress,  is 
impossible.  When  the  State  Constitution  says  that  one  of 
the  qualifications  for  holding  office  in  the  State  shall  be 
citizenship  of  the  United  States,  it  impliedly  adopts  the 
naturalization  laws  of  Congress  as  part  of  its  laws  relative 
to  those  qualifications.  The  construction  of  the  laws  of 
Congress  by  the  State  Courts  in  a  case  involving  the  right 
of  one  to  hold  office  in  the  State,  is  not  nor  cannot  be 
the  construction  of  the  laws  of  the  United  States,  but  of 
the  State.  To  put  an  illustration  of  this  argument :  A 
State  passes  a  law  which  requires  the  Governor  of  the  State 
to  have  the  qualifications  which  are  necessary  for  one  to  be 
President  of  the  United  States.  Would  a  decision  by  the 
State  Courts,  that  A.  B.,  who  had  received  the  highest 
number  of  votes,  was  thirty-four  years  old,  and,  therefore, 
ineligible  to  hold  the  office  of  Governor,  be  reviewable  in 
the  Supreme  Court  of  the  United  States?  Would  not  the 
law  requiring  the  Governor  to  be  thirty-five  years  of  age 
be  a  law  of  the  State;  and  its  interpretation  and  application 
the  exclusive  province  of  the  State  Judiciary  ? 

The  argument  in  favor  of  the  jurisdiction  of  the  Su- 
preme Court  appears  to  us  to  be  necessarily  somewhat  as 
follows  :  The  State,  in  requiring  the  same  qualifications  for 
its  ofiice-holders  as  are  required  in  order  that  one  may  be- 
come a  citizen  of  the  United  States,  places  a  qualification 
for  office  which  can  only  be  determined  by  the  Federal 
Courts.  Thus  the  question  whether  Boyd  was  entitled  to 
the  Governorship  of  the  State  of  Nebraska  could  only  be 
determined  by  first  ascertaining  the  fact,  to  wit :  Was  he  a 
citizen  of  the  United  States  ?  The  Federal  Courts  alone  are 
competent  for  the  final  and  authoritative  ascertainment  of 
this  fact.  To  leave  its  determination  to  a  State  tribunal 
would  be  to  deprive  the  citizens  of  the  State  and  of  the 
United  States  of  the  equal  protection  of  the  laws,  because 
it  would  be  to  say  that  anyone  whom  the  judges  of  the 
State  thought  was  not  eligible  for  office,  could  not  hold 


Digitized  by 


Google 


Ik. 


406  EDITORIAL  NOTES. 

office.  In  other  words,  the  State,  by  making  as  one  of 
their  qualifications  for  holding  office  the  fact  that  one  has 
complied  with  the  laws  of  the  United  States,  has  neces- 
sarily surrendered  to  the  Federal  Courts  the  jurisdiction  of 
the  question  whether  any  individual  has  complied  with 
the  law. 

The  importance  and  far-reaching  consequences  of  the 
decision  cannot  be  overestimated.  There  is  not  a  State  in 
Union  which  does  not  require  its  office-holders  to  be  citi- 
zens of  the  United  States.  The  decision,  therefore,  brings 
into  the  Supreme  Court  a  great  many  political  controver- 
sies concerning  rights  to  a  political  office  in  a  State.  Con- 
cerning the  soundness  of  the  decision  we  do  not  venture  an 
opinion.  But  anything  which  adds  to  the  possible  num- 
ber of  the  political  controversies  in  the  Supreme  Court,  and 
especially  State  political  controversies,  is,  from  a  practical 
standpoint,  to  be  sincerely  regretted. 


A  New  State  Tax. — No  sooner  is  one  system  of  State 
taxation  on  the  subjects  beyond  its  jurisdiction,  or  on  inter- 
state commerce,  upset,  then  another  scheme  is  concocted  by 
the  members  of  the  bar,  or  the  committees  of  State  legis- 
latures. One  of  the  most  ingenious  ever  devised  is  em- 
bodied in  the  State  tax  law  of  North  Carolina.  The  laws 
of  that  State,  which  have  been  upheld  as  constitutional 
both  by  the  Federal  Court  for  the  Northern  District  of  North 
Carolina,  and  the  Supreme  Court  of  the  State,  tax  all  gro- 
cers, druggists,  etc.,  on  the  gross  purchases  made  by  them 
of  certain  articles,  whether  within  or  without  the  State. 
The  tax  is  called  a  License  Tax  for  the  permission  to  carry 
on  the  drug  or  other  business.  The  Supreme  Court  of 
North  Carolina  upholds  the  tax  on  the  ground  that  it  is  one 
on  the  drug  business  which  is  carried  on  wholly  within  the 
State.  It  may  be  objected,  however,  that  the  fact  that  a 
business  is  carried  on  wholly  within  the  State  does  not  pre- 
vent it  from  being  part  of  interstate  or  foreign  commerce.. 
A  shopkeeper  must  buy  or  make  before  he  can  sell.  No 
one  would  pretend  that  one  can  be  taxed  on  all  that  he 
makes  outside  the  State,  before  he  brings  his  products 
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Within  the  State.  Can  he  be  taxed  on  what  he  brings  in 
for  the  purpose  of  sale?  Brown  v,  Maryland,  and  Low  v. 
Austin  completely  answer  that  question  in  the  negative. 
By  what  ingenuity  of  logic  then  can  a  State  tax  the  value 
of  those  things  purchased  for  sale  in  the  hands  of  him  who 
has  purchased  them,  even  before  he  has  imported  them  ? 
It  may  be  said  that  the  tax  is  on  the  man,  not  on  the  goods. 
But  it  may  be  asked,  what  better  way  to  tax  goods,  than  to 
tax  the  owner,  as  in  this  case,  according  to  the  value  of  the 
goods  as  gauged  by  the  amount  of  money  he  paid  for 
them? 


The  Question  of  Negligence  and  the  Appellate 
Courts. — In  the  case  of  the  Grand  Trunk  Railway  Co. 
V,  Ives  ^  the  Supreme  Court,  through  Mr.  Justice  Lamar, 
has  made  a  very  careful  review  of  the  subject  of  the 
negligence  and  contributory  negligence.  The  law  of  neg- 
ligence is,  or  ought  to  be,  simple.  There  are  two,  and  only 
two,  fundamental  principles.  First,  that  where  there  are 
two  persons,  and  one  is  acting  with  ordinary  care,  and  the 
other  is  not,  and  as  a  result  of  such  a  lack  of  care  he  hurts 
the  former,  he  is  responsible  for  the  damage.  Second,  if 
both  were  in  fault,  that  is  if  neither  observed  ordinary 
care,  neither  can  recover  from  the  other.'  It  is  evident 
that  what  is  ordinary  care  varies  with  each  case.  Ordinary 
care  in  a  child  would  not,  though  in  exactly  similar  cir- 
cumstances, be  ordinary  care  for  a  man.'  One  set  of  facts 
can  never  be  a  precedent  for  the  determination  of  any  other 
set  of  facts.  '*  Ordinary  care"  in  any  particular  instance 
is  a  fact,  and  not  a  law  relating  to  those  facts.* 

If,  therefore,  there  is  one  thing  which  one  would  im- 
agine that  under  our  system  of  jurisprudence  would  be  a 
fact  for  a  jury,  and  not  law  for  the  court,  it  would  be  the 
determination  of  whether  there  was  "ordinary  care" — 

1 144  U.  S.,  408,  decided  April  4,  1892. 

•  Bntterfield  v,  Forrester,  1 1  Bast,  60. 

•  Robinson  v.  Cone,  22  Vt,  213  ;  Amer.  &  Eng.  Ency.  of  Law,  Vol. 
16,  p.  398 ;  Title  Negligence,  3. 

•  What  constitutes  due  care  must  depend  upon  the  circumstances  of 
the  case:  Coi,T,  J.,  in  Gaynor  v.  Old  Colony  R.  R.,  100  Mass.,  p.  214. 
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the  peculiar  circumstances  of  the  case— exercised  by 
idant  charged  with  negligence.  Yet  we  constantly 
\iBt  negligence  is  a  mixed  question  of  law  and  fact, 
is  meant  by  this  does  not  always  seem  to  be  clear  in 
inds  of  those  who  employ  the  term.^  The  term  itself 
leading.  It  is  employed  in  reference  to  negligence 
►  ways.  Stepping  on  a  railroad  track,  not  at  a  cross- 
as  been  presumed  to  be  contributory  negligence  by 
Durt*  Just  as  in  some  States,  not  complying  with 
>ry  regulations  for  the  running  of  trains  through  the 
;  in  law  presumed  to  be  negligence,  *  though  as  applied 
articular  road  or  a  particular  crossing,  no  one  would 
at  common  prudence  required  one  not  to  go  on  the 
after  inspecting  the  road,  or  to  run  at  a  slow  rate  of 
And  yet  if  either  of  these  facts  appear  in  evidence 
se  would  have  been  taken  from  the  jury  by  the  court, 
ourt  is  not  supposed  to  consider  whether  the  action 
her  party  was  per  se  neligence.  The  term  **  mixed 
on,"  therefore,  is  very  inapplicable.  It  is  no  more 
id' '  than  any  other  application  of  law  to  facts.  Again, 
cond  sense  in  which  this  term  is  used  is  where  it  is 
led  to  convey  the  idea  that  the  court  must  first  decide 
er  there  is  suflScient  evidence  for  the  jury  to  say 
er  there  is  negligence  on  the  part  of  the  plaintiff  or 
lant,  before  allowing  the  jury  to  decide  whether  there 
ligence.  As  in  the  former  case  there  is  no  ques- 
f  fact,  so  in  the  latter  case  there  is  no  question  of 
The  court,  in  taking  a  case  from  the  jury  because 
is  not  evidence  enough  to  warrant  a  jury  in 
g^  negligence  or  ordinary  care,  simply  decides  aques- 
F  fact,  acting  as  a  thirteenth  and  supervising  juror, 
^he  use  of  the  word  "  mixed"  is,  and  always  has  been, 
dng,  and  it  is  not  extraordinary  that  it  does  not  appear 
n  the  opinion  of  the  Supreme  Court  in  the  case  we 

^  op.  of  ChrisTiancy,  Ch.  J.,  in  Lake  Shore  and  Mich.  R.  R.  Co. 

jr,  25  Mich.,  p.  299. 

:ulhessin  v.  Delaware  R.  R.  Co.,  81  Pa.  St.,  366. 

:hlereth  v.  Missouri  Pac.  Ry.,  96  Mo.,  509  ;  Virginia Ry.  Co.  v, 

84  Va.,  498. 
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have  referred  to.  On  the  other  hand,  Mr.  Justice  Lamar 
gives  a  very  clear  explanation  of  the  principles  which 
should  govern  a  court  in  deciding  when  to  leave  a  question 
of  negligence  to  a  jury.  When  a  given  statement  is  such 
that  reasonable  men  may  fairly  differ  upon  the  question  as 
to  whether  there  was  negligence  or  not,  the  determination 
of  the  matter  is  for  the  jury.  It  is  only  where  the  facts  are 
such  that  all  reasonable  men  must  draw  the  same  conclu- 
sion from  them,  that  the  question  of  negligence  is  even  con- 
sidered to  be  one  of  law  for  the  court*  It  is  necessary  that 
courts  should  exercise  some  control  over  the  findings  of  a 
jury.  When  the  verdict  is  such  that  all  men  of  common 
sense  would  agree  that  the  verdict  is  against  the  weight  of 
evidence,  then  it  is  the  duty  of  the  court  to  set  that  verdict 
aside  and  grant  a  new  trial.  Surely,  then,  there  is  much  to 
be  said  in  favor  of  the  position  taken  by  Mr.  Justice  Field, 
that  where  if  the  jury  brought  in  any  but  one  verdict,  the 
court  would  be  obliged  to  set  that  verdict  aside  ;it  is  then  a 
matter  for  the  court's  discretion,  whether  they  shall  direct 
a  verdict  for  the  defendant.* 

The  only  diflSculty— and  it  is  a  serious  one — in  allow- 
ing a  judge  to  direct  a  jury  on  the  evidence  to  bring  a  spe- 
cific verdict,  is  the  fact  that  the  evidence  is  seldom  plain  and 
undisputed.  It  may  be  the  province  of  the  trial  judge  to  act 
as  a  thirteenth  juror  in  drawing  a  conclusion  of  fact  from  the 
facts  in  evidence,  but  there  is  no  apparent  necessity  for  his 
acting  in  that  capacity  to  assist  the  jury  in  determining 

1  Op.,  p.  417. 

»  Op.  in  North  Penn.  R.  R.  v.  Com.  Bk.,  223  U.  S.,  p.  733.  He  says  : 
"  It  would  be  an  idle  proceeding  to  submit  the  evidence  to  the  jury  when 
they  could  justly  find  only  one  way. "  Citing  Anderson  County  Commis- 
sioners V,  Beal,  113  U.  S.,  227,  271,  Ch.  J.  Christiancy  in  Lake  Shore  & 
Mich.  R.  R.  Co.  v.  Miller,  25  Mich.,  p.  292,  puts  the  same  thought  in  a 
slightly  different  way  when  he  says:  **The  laws  of  nature  and  of  the 
human  mind,  at  least  such  of  them  as  are  obvious  to  the  common  com- 
prehension of  mankind,  as  well  as  the  more  obvious  dictates  of  common 
sense  and  principles  of  human  action  -  which  are  assumed  as  truths  in 
any  process  of  reasoning  by  the  mass  of  sane  minds— constitute  part  of 
the  law  of  the  land,  and  may,  and  must,  be  assumed  by  the  court,  without 
being  found  by  a  jury;  indeed,  the  finding  of  a  jury  which  should  clearly 
disregard  them,  should  itsell  be  disregarded  by  the  court.*' 
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what  facts  are  in  evidence.  Therefore,  if  binding  instruc- 
tions on  questions  of  the  proper  conclusion  of  fact  from  the 
facts  in  evidence  are  given  by  the  judge,  he  should  put  the 
:ase  in  a  hypothetical  manner:  *'That  if  the  jury  believe, 
etc."^ 

Negligence  is  a  question  of  fact,  but  like  all  other 
questions  of  that  character,  while  properly  a  question  for 
the  jury,  they  should  not  be  allowed  to  disregard  reason 
ind  common  sense. 

Admitting,  therefore,  the  duty  of  the  trial  judge  to  re- 
fuse to  receive  a  verdict  against  reason  and  common  sense, 
or  even  to  direct  the  verdict  of  the  jury  where  only  one  ver- 
dict can  be  given  from  the  undisputed  evidence,  it  'does  not 
make  the  question  of  negligence  any  less  a  question  of  fact. 
A.nd  if  negligence  or  ordinary  care  is  a  pure  question  of  fact 
with  absolutely  no  legal  test  of  what  is  negligence  or  ordi- 
nary care  in  a  particular  case,  why  make  the  refusal  of  a 
judge  to  grant  a  new  trial,  because  the  appellant  thinks  the 
v^erdict  was  against  the  evidence,  and  that  only  one  verdict 
— the  one  in  his  favor — could  have  been  rendered  by  rea- 
sonable men,  the  subject  of  a  writ  of  error  to  a  higher 
court  ? 

Such  an  appeal  can,  confessedly,  solve  no  question  of 
law.  The  discussion,  while  burdening  the  reports,  as  the 
innumerable  accident  cases  do,  can  only  reiterate  the  long- 
settled  fundamental  principles  of  the  law  of  negligence,  but 
can  never  shed  a  ray  of  light  on  the  decision  of  any  other 
case.  The  reason  for  this  is  evident  It  is  a  question  of 
fact,  not  of  law,  which  has  been  appealed.  The  Supreme 
Court  retry  the  case  on  the  record,  a  task  for  which,  having 
failed  to  hear  the  evidence  given,  they  are  by  no  means  as 
well  fitted  as  the  trial  judge. 

The  purpose  of  an  appellate  court  is  not  to  delay  justice, 
but  to  settle  the  law,  and  to  see  that  inferior  tribunals  act 
in  accordance  with  the  law.  And  yet  where,  perhaps,  the 
trial  judge  has  made  no  error  in  law,  the  appellate  tribunal 
is  asked  to  go  over  the  evidence  given  in  the  case,  because 
the  appellant's  view  of  the  evidence  is  not  the  same  as  the 

'  See  op.  Wewh,  J.,  in  Marietta  Rd.  Co.  v,  Pecksley,  24  O.,  654. 
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jury's.  The  result  is  that  every  accident  case,  whiclj  is  not 
compromised,  is  appealed  in  the  hope  that  an  appellate  retrial 
of  the  facts  of  the  case  will  result  in  a  reversal  of  the  judg- 
ment. Thus  a  plaintifiF  is  kept  from  the  enjoyment  of  the 
fruits  of  his  verdict  without  any  corresponding  gain  to  the 
community  arising  from  the  likelihood  of  a  more  just  result. 
No  matter  how  able  the  judge  who  tried  the  case,  there  is  cer- 
tain to  be  an  appeal ;  which  the  appellate  court  must  take 
time  to  listen  to,  because  it  demands  a  review  of  all  the 
evidence.  This  invariable  delay  for  the  purpose  of  delay 
throws  a  contempt  on  the  administration  of  justice. 

But,  to  the  legal  mind,  perhaps  the  most  serious  con- 
sequence of  allowing  appeals  in  questions  of  fact,  is  the 
tendency  observable  in  all  the  courts,  except  such  carefully 
selected  tribunals  as  the  Supreme  Court  of  the  United 
States,  and  some  of  our  State  Supreme  Courts,  to  regard 
questions  of  negligence  in  particular  cases  as  questions 
consisting  mainly  of  legal  presumptions.  In  every  appeal 
the  briefs  of  counsel  are  burdened  with  cases  whose  facts 
are,  or  are  claimed  to  be,  somewhat  similar  to  the  facts  of 
the  case  argued  and  in  which  certain  decisions  were  made. 
The  courts  in  their  turn — the  habit  of  looking  to  precedents 
being  strong — in  their  opinions  cite  their  prior  opinions 
in  cases  with  approval,  or  distinguish  their  former  opinions 
from  the  one  before  them;  so  that  what  was  at  one  time  a 
mere  opinion  as  to  the  proof  in  a  particular  case,  tends  to 
become  a  settled  legal  presumption  and  part  of  a  so-called 
law  of  negligence.  It  may  be  affirmed  with  confidence 
that  nothing  so  surely  tends  to  defeat  justice  as  to  clog  the 
determination  of  the  question  of  whether  A.  B.  or  C.  in 
peculiar  circumstances  used  ordinary  eare  or  reasonable 
care^  as  a  text-book  full  of  arbitrary  legal  presumptions  of 
what  is  ordinary  and  what  is  reasonable  care.  It  is  only 
the  obsolete  system  of  the  schoolman  of  the  middle  ages 
reinstated. 
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Fbdkrai,  Power  over  Commerce.  By  Wii,wam  Draper  Lewis, 
LrL.D.,  OF  THE  Phii,adei,phia  Bar.  University  of  Pennsylvania 
Press,  Philadelphia,  1892. 

The  writer  of  this  monograph  takes  the  ground  that  the 
int  of  the  constitutional  power  of  Congress  to  regulate 
imerce  among  the  several  States  can  only  be  determined 
m  examination  of  the  decisions  of  the  Supreme  Court 
;he  United  States  interpreting  the  commerce  clause  of 
Constitution;  and  the  book  itself  is  an  excellent  though 
ipendious  review  of  those  decisions,  particularly  so  far 
hey  define  the  word  '*  commerce,"  the  nature  of  the 
eral  power  over  it,  the  effect  of  the  commerce  clause 
n  the  general  legislative  power  of  the  States,  their  right 
axation,  and  their  police  power.  Each  branch  of  the 
eral  subject  is  considered  historically,  and  the  whole  is 
>wed  by  a  most  convenient  index  of  decisions,  in  which 
cases  are  classified  according  to  their  dijBferent  subjects. 
The  commerce  clause  of  the  Constitution  has  perhaps 
m  rise  to  more  litigation  than  any  other,  except  that 
ning  the  judicial  power  of  the  Federal  Government, 
that  inhibiting  States  from  passing  laws  impairing  the 
gation  of  contracts.  While  the  general  limits  of  this 
^er  may  be  regarded  as  conclusively  settled,  there  is 
much  uncertainty  with  respect  to  the  authority  of  the 
tes  over  commerce  not  wholly  internal,  particularly  in 
>ect  to  their  police  power,  and  their  power  to  tax  the 
iects  of  interstate  commerce.  Even  since  this  book  was 
lished,  and  during  the  term  which  has  just  closed,  sev- 
important  cases  have  been  decided,  which  are  claimed 
»pme  to  qualify  to  a  certain  extent  the  principles  laid 
m  in  prior  cases.  Thus  in  Maine  v.  Grand  Trunk 
1  way  Co.,  142  U.  S.,  217,  it  was  held,  though  by  a  bare 
ority  of  the  Court,  that  a  State  statute  requiring  every 
road  within  the  State  to  pay  an  annual  tax  for  its  fran- 
;e,  to  be  determined  by  the  amount  of  its  gross  trans- 
lation receipts ;  and  further  providing  that,  when  ap- 
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plied  to  a  railroad  lying  partly  within  and  partly  without 
the  State,  the  tax  shall  be  equal  to  the  proportion  of  the 
gross  receipts  in  the  State,  did  not  conflict  with  the  Con- 
stitution of  the  United  States.  In  this  case  Mr.  Justice 
Bradley  made  his  last  public  utterance  from  the  bench  in  a 
strong  dissent,  concurred  in  by  three  other  Justices,  taking 
the  position  that  the  laying  of  a  tax  upon  the  gross  receipts 
of  a  company,  including  receipts  for  interstate  and  inter- 
national transportation,  was  substantially  a  taxation  of  the 
revenues  derived  from  interstate  commerce,  which  had 
been  held  in  many  previous  decisions  to  be  unconstitu- 
tional ;  citing  Philadelphia  Steamship  Co.  v.  Pennsyl- 
vania, 112  U.  S.,  3:56,  and  several  other  cases.  The  ma- 
jority of  the  Court,  however,  was  of  the  opinion  that  this 
was  an  excise  tax  upon  the  corporation  for  the  privilege 
of  exercising  its  franchises  within  the  State,  and  that  the 
rule  of  apportioning  the  charge  to  the  receipts  was  reason- 
able, and  likely  to  produce  the  most  satisfactory  results 
both  to  the  State  and  the  corporation  taxed.  A  distinction 
was  drawn,  which  to  the  minority  of  the  Court  seemed  to  be 
unsound,  between  a  levy  upon  the  receipts  themselves,  and 
a  reference  to  them  simply  as  a  means  of  ascertaining  the 
value  of  the  privilege  conferred. 

In  the  Horn  Silver  Mining  Co.  v.  New  York,  143  U. 
S.,  305,  it  was  held,  Mr.  Justice  Harlan  alone  dissenting, 
that  a  statute  of  New  York  imposing  a  tax  upon  the  cor- 
porate franchise  or  business  of  every  corporation  organized 
under  a  law  of  any  other  State,  to  be  computed  by  a  per- 
centage upon  its  whole  capital  stock,  was  not  an  unconsti- 
tutional interference  with  interstate  commerce,  when  ap- 
plied to  a  manufacturing  corporation  organized  under  the 
laws  of  Utah,  and  doing  a  greater  part  of  its  business  out 
of  the  State  of  New  York,  but  doing  a  small  part  of  its 
business  within  such  State. 

The  principle  involved  in  the  case  of  Munn  v.  Illinois, 
94  U.  S.,  113,  which  has  given  rise  to  so  much  controversy, 
was  carefully  reconsidered  and.  adhered  to  in  the  case  of 
Budd  V.  New  York,  143  U.  S.,  517,  although  in  this  case, 
as  in  the  Munn  case,  there  was  a  dissent  by  three  of  the 
Justices. 
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In  Ficklen  v.  The  Taxing  District,  unreported,  a 
statute  of  Tennessee,  imposing  upon  brokers  a  tax  measured 
by  the  amount  of  capital  invested  or  used  in  their  business, 
was  held  to  be  proper,  although  the  business  done  by  the 
broker  in  question  was  in  the  purchase  of  cotton  for  cus- 
tomers residing  outside  of  the  State.  The  gist  of  the 
decision  was,  that  as  the  State  has  the  right  to  tax  occu- 
pations, where  a  resident  citizen  engaged  in  such  business, 
the  fact  that  the  business  done  chanced  to  consist  wholly 
or  partly  in  negotiating  sales  between  resident  and  non- 
resident merchants,  did  not  necessarily  make  the  tax  one 
upon  interstate  commerce.  The  case  was  distinguished 
from  Robbins  v,  Shelby  County  Taxing  District,  120  U. 
S. ,  489,  in  the  fact  that  the  tax  }n  that  case  was  imposed 
upon  drummers  and  all  persons  not  having  a  regular 
licensed  house  of  business  in  the  district,  and  it  was  held 
as  against  non-resident  drummers  to  be  an  unlawful  inter- 
ference with  interstate  commerce. 

In  the  Lehigh  Valley  R.  R.  Co.  v.  Pennsylvania,  a  tax 
upon  receipts  for  transportation  between  places  in  Pennsyl- 
vania, over  lines  partly  in  Pennsylvania  and  partly  in  an- 
other State,  that  is  to  say,  passing  out  of  Pennsylvania 
into  other  States,  and  back  again  into  Pennsylvania  in 
course  of  transportation,  was  lawful.  In  this  case  the 
Lehigh  Valley  Company  operated  a  line  from  Mauch 
Chunk  to  Philadelphia,  by  the  way  of  a  line  entering  New 
Jersey  at  Phillipsburg,  and  running  thence  by  way  of 
Trenton  to  Philadelphia.  This  was  held  to  be  internal  com- 
merce only,  and  the  fact  that  a  part  of  a  continuous  trans- 
portation was  performed  outside  of  the  State  did  not  aflfect 
the  character  of  the  traflSc. 

Finally,  in  the  Interstate  Commerce  Commission  v. 
B.  &  O.  R.  R.  Co.,  the  Supreme  Court  entered,  for  the  first 
time,  upon  the  consideration  of  the  Interstate  Commerce 
law,  a  statute  which  is  likely  to  be  fruitful  of  litigation,  and 
held  that  the  practice  of  issuing  a  single  ticket  for  the 
transportation  of  ten  or  more  persons  at  a  reduced  rate 
from  the  ordinary  passenger  fare  was  not  an  **  unjust  dis- 
crimination" or  **  an  undue  or  unreasonable  preference," 
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within  the  meaning  of  Sections  2  and  3  of  the  Interstate 
Commerce  law,  and  was,  therefore,  legal.  This  practice 
originated  with  the  issuing  of  tickets  to  the  managers  of 
theatrical  and  operatic  companies  for  the  transportation  of 
their  entire  troupes,  and  has  become  general  throughout  the 
country.  The  decision  was  strictly  within  the  line  of  the 
construction  given  to  the  English  traffic  acts  by  the  courts 
of  the  United  Kingdom,  and  the  Court  carefully  excluded 
the  question  of  discrimination  as  applied  to  the  transpor- 
tation of  freight  Curiously  enough,  this  decision;is  seized 
upon  by  a  portion  of  the  newspaper  press  as  indicating  the 
hostility  of  the  Court  to  the  Interstate  Commerce  law,  when 
nothing  could  be  further  from  this  than  the  language  of  the 
opinion. 

The  difficulties  surrounding  the  interpretation  of  the 
commerce  clause  of  the  Constitution  are  apparent,  not  only 
from  the  number  of  decided  cases,  and  the  multiplicity  of 
questions  dependent  upon  this  clause,  but  from  the  fact 
that  the  members  of  the  Court  itself  have  never  been,  and 
in  the  nature  of  things  probably  never  will  be,  entirely 
harmonious  in  their  views.  Rarely  has  an  important  case, 
involving  the  construction  of  this  clause,  been  decided  with- 
out a  dissent  from  one  or  more  members  of  the  Court,  and 
the  most  that  can  be  hoped  for  is  the  determination  of  each 
question  as  it  arises,  and  the  gradual  settlement  of  princi- 
ples as  they  can  be  extracted  from  these  cases. 

The  book  of  Mr.  Lewis  contains  an  accurate  statement 
of  these  principles  so  far  as  they  can  be  considered  settled 
by  the  adjudications  of  this  tribunal. — H.  B.  Brown. 


Corporations  m  Pennsylvania.  By  Walter  Murphy,  author  of 
*' Partnerships,  etc.,  in  Pennsylvania."  Two  volumes.  Phila- 
delphia, 1891.    Rees  Welsh  and  Company. 

In  these  two  volumes  Mr.  Murphy  presents  to  the  pro- 
fession a  digest  of  Pennsylvania  decisions  on  the  law  of 
corporations,  as  well  by  County  Courts  as  by  the  Supreme 
Court  of  the  State.  The  work  includes  an  elaborate  index, 
which  is  in  itself  a  digest,  for  it  includes  under  the  appro- 
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iate  headings  a  summary  of  the  matter  set  forth  at  greater 
igth  in  the  text  One  of  the  most  valuable  features  of 
is  index  is  the  chronological  list  of  Acts  of  Assembly  from 
13  to  1890,  the  date  of  each  act  serving  as  a  caption  of  a 
ragraph  of  a  summarized  decision  in  construction  of  the 
Uute.  In  his  preface  the  author  expresses  the  hope  that 
5  work  may  be  useful.  There  is  no  doubt  that  this  hope 
11  be  realized ;  with  Mr.  Murphy's  digest  in  hand  the 
wyer  will  have  little  diflSculty  in  finding  what  the  courts 
ve  said  on  a  given  point.  The  system  of  references  and 
3ss-references  is  reasonably  good,  and  the  division  of 
pics  is  on  the  whole  satisfactory.  What  we  call  *'Cor- 
ration  Law ''  is  as  yet  a  heterogeneous  mass,  and  it  would 
unfair  to  criticise  the  maker  of  a  digest  on  the  ground 
at  his  classification  is  not  always  logical.  There  is  in  this 
)rk  perhaps  too  strong  a  tendency  to  place  implicit  reli- 
ce  in  the  syllabus  of  our  reported  cases  as  a  faithful  ex- 
nent  of  the  decisions.  An  examination  reveals  a  few 
stances  in  which  the  opinion  of  the  Court  in  a  digested 
se  does  not  fully  sustain  the  reporter's  syllabus. 

On  the  whole  the  digest  is  a  good  one.  It  is  convenient 
size  and  the  general  * '  make-up ' '  of  the  book  is  excellent. 
It  the  book  is  only  a  digest ;  we  cannot  assent  to  the 
thor's  statement  that  it  **  possesses  all  the  qualities  apper- 
ning  to  a  treatise  or  text-book  on  the  subject  of  corpora- 
ls.''  It  contains  the  materials  for  a  treatise,  but  then, 
),  the  census  tables  contain  materials  for  an  essay  on 
pulation.  ^        G.  w.  P. 


\DiNG  Cases  Simplified.  A  Collection  of  the  Leading  Cases 
OF  CoMMpN  Law,  Leading  Cases  in  Equity  and  Constitu- 
tional Law,  and  Leading  Cases  on  Criminal  Law.  Three 
volumes  in  one.  By  Professor  John  D.  Lawson.  Bancroft, 
Whitney  Company,  San  Francisco,  1892. 

This  is  not  a  new  edition  of  Professor  Lawson's  book, 
le  three  volumes  in  which  the  work  originally  appeared 
t  now  bound  together  and  sold  as  one  volume.  This 
iders  the  whole  more  convenient  to  handle  and,  we  pre- 
ne,  eflfects  a  reduction  in  the  price.     The  change  in  form, 
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if  not  in  substance,  renders  it  fitting  that  something  should 
be  said  concerning  the  work  itself.  In  his  preface  to  the 
first  volume  the  author  sets  forth  his  objects  as  follows  : 
**In  this  little  book  I  have  aimed  at  these  results :  (i)  To 
give  the  student  a  collection  of  the  acknowledged  leading 
cases  on  the  common  law.'*  (Subsequently  the  author  has 
added  Equity,  Constitutional  and  Criminal  Law.)  (2)  **To 
present  these  in  a  style  which  shall  arrest  his  attention  and 
render  it  possible  for  him  to  acquire  their  principles  readily, 
and  fix  those  principles  in  his  mind  unincumbered  by  un- 
important and  sometimes  unintelligible  facts." 

Of  the  last  object  it  may  be  said  that  no  praise  is  too 
high  for  the  many  merits — there  are  few  defects — of  Prof. 
Lawson's  style.  Though  the  cases  are  presented  in  as  hu- 
morous a  light  as  possible,  to  use  the  author's  own  w6rds, 
**  humor  has  never  been  indulged  in  at  the  expense  of 
truth." 

Since  the  publication  of  the  '*  Comic  Blackstone,"  the 
idea  that  the  dry  statements  of  law  can  be  presented  to  the 
student  coated  with  the  sugar  of  absurdity,  is  very  preva- 
lent, .and  Mr.  Lawson's  book  is  partly  a  justification  for  it. 
He  has  shown  that  many  cases  can  be  made  funny  without 
sacrificing  either  the  statement  of  the  facts  or  the  principles 
of  law.  Of  course  all  discussion  of  the  merits  and  defects 
of  a  principle  is  necessarily  eliminated.  But  his  reports^ 
also  prove  that  the  facts  of  many  cases  are  invariably  dry. 
It  is  seldom  that  the  (humorous?)  report  of  any  case  on  con- 
stitutional law  will  raise  a  smile  on  the  most  risible.  lu 
those  cases  which  are  really  funny  the  humor  will  be  appre- 
ciated much  more  by  a  lawyer,  who  thoroughly  knows  the 
cases,  and  therefore  requires  no  effort  to  grasp  the  principles, 
than  by  a  layman,  who  reads  for  the  purpose  of  self- improve- 
ment. In  fact,  one  may  venture  to  predict  that  the  value 
of  the  work  is  chiefly  as  an  aid  to  one  desiring  to  review, 
and  fix  in  his  mind,  the  principles  of  the  law  originally 
learned  in  the  lecture-room,  through  text-books,  or  from 
the  reports.  For  this  purpose,  it  is  well  worth  reading,  not 
only  by  the  student  who  desires  to  prepare  for  an  examina- 
tion, but  by  the  lawyer  who  wants  to  refresh  his  memory 
27 
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the  easiest  and  pleasantest  way,  of  those  cases  which 
)t  illustrate  the  principles  of  law. 

Prof.  Lawson  has  published  the  Six  Carpenters  Case 
1  other  reports  in  rhyme  by  the  ** Apprentice  of  Lincoln's 
1."  This  fact  alone  would  render  the  book  well  worth 
ning. 

Concerning  the  author's  first  object,  it  may  be  said  that 
re  are  two  ways  in  which  a  student  can  obtain  a  knowl- 
fe  of  the  principles  of  law  :  Through  a  direct  examina- 
tt  of  the  principles  themselves  as  stated  in  the  text- 
)ks,  or  through  a  review  of  the  reports  of  cases  which 
istrate  those  principles.  A  mixture  of  these  two  ways 
he  method  which  has  been  adopted  by  most  compilers 
'*  Leading  Cases."  A  case  is  given,  and  then  the  prin- 
le,  together  with  its  modifications,  is  discussed.  Con- 
ning the  merits  of  the  system  nothing  need  here  be  said, 
tids  are  not  all  cast  in  the  same  mould.  To  many  the 
es  on  Smith's  '*  Leading  Cases  "  have  proved  a  mine  of 
jrmation,  to  others  a  hopeless  labyrinth  of  confused 
jwledge.  Prof.  Lawson  has  adopted  a  radically  different 
aciple  in  his  "  Leading  Cases." 

The  reader  will  not  only  find  the  fifty  or  sixty  cases 
ich  are  ordinarily  spoken  of  as  leading,  simply  because 
y,  or  the  notes  which  commentators  have  written  to 
m,  are  constantly  referred  to  in  the  opinions  of  the 
rts,  but  some  two  hundred  and  fifty  additional  and  care- 
y  selected  cases.  In  fact,  many  of  the  cases  reported, 
ecially  from  the  American  courts,  can  hardly  be  called 
ling,  in  the  sense  that  they  are  widely  known  by  the 
fession.  This,  however,  does  not  detract  from  the 
rits  of  the  work,  which  is  rather  a  collection  of 
?s  in  illustration  of  the  leading  principles  of  law,  than 
ply  a  collection  of  acknowledged  leading  cases.  The 
re  number  of  cases  enables  the  compiler  not  only  to  illus- 
:e  a  principle,  but  often  to  show  its  leading  modifica- 
is  without  resorting  to  notes.  Thus,  in  illustrating  the 
of  contracts  we  have,  under  the  head  of  '*Considera- 
i,"  not  only  the  rule  that  forbearance  to  sue  is  a  sufB- 
it  consideration,  shown  by  the  case  of  Hockenbery  v. 
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Meyers,'  but  the  modification  that  there  must  be  a  legal 
cause  of  action  is  illustrated  by  the  report  of  Palfrey  v. 
Portland  R.  R.  Co.*  In  several  instances  two  or  three 
cases  illustrating  the  same  rule  are  given.  Thus,  under 
the  head  of  *' Contracts  by  Post,"  are  reported  Adams  v, 
Lindsell,*  Taylor  v.  Merchants'  Fire  Ins.  Co./  and  House- 
hold Fire  Ins.  Co.  v.  Grant* 

Though  there  is  only  one  note  in  the  report  of  sixty 
odd  cases  on  contracts,  one  who  fixes  these  cases  in  his 
mind  will  have  a  very  fair  idea  of  the  subject.  The  whole 
affords,  we  believe,  a  much  clearer  view  of  the  law  than 
could  possibly  be  gained  from  reading  elaborate  notes  to  a 
smaller  number  of  reported  cases. 

But  all  branches  of  the  law  are  not  capable  of  such 
simple  illustration.  The  cases  illustrating  the  judicial 
interpretation  of  the  Statute  of  Frauds,  for  instance,  give 
one  but  an  inadequate  idea  of  the  confusion  of  thought 
which  has  resulted  from  the  attempt  to  construe  what  ought 
to  have  been  made  a  part  of  the  law  of  evidence,  as  a  codi- 
fication of  the  substantive  law  of  contracts. 

In  reporting  equity  cases.  Prof.  Lawson  seems  to  have 
given  up  the  attempt  to  give,  through  the  reports  of  de- 
cisions, an  adequate  outline  of  the  law.  Thus,  in  the  very 
commencement,  under  the  head  of  Uses  and  Trusts,  in  the 
attempted  report  of  TyrrePs  case*  he  says:  **The  facts 
need  not  be  given  here,  for  it  is  suflScient  for  the  student 
to  remember  only  the  important  principle  it  decides. 
.  .  .  There  cannot  be  a  use  upon  a  use.^^  Then  fol- 
lows a  note  on  the  Statute  of  Uses  and  the  doctrine  of 
Trusts.  In  the  same  way,  it  has  been  found  necessary  to 
add  a  note  to  almost  every  equity  case  in  order  to  give  the 
reader  any  conception  of  the  law  at  all.  It  may  be  said 
that  the  value  of  the  work  falls  in  proportion  to  the 
increase  in  the  number  of  the  notes.  More  cases  and  less 
notes  would  have  been  advisable. 

Dealing  with  Constitutional  law,  Prof.  Lawson  seems 

>  34  N.  J.  L.  ,346.  M  Allen,  55. 

»  Bam  &  Aid.,  681.  *  9  How.,  390. 

*  4  Ex.  Div.,  216.  •  Dyer,  155  a. 
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to  find  the  same  difficulty  of  illustrating  the  law  as  it  exists 
to-day  through  concise  reports  of  cases.  It  may  be  sug- 
gested that  one  of  the  principal  reasons  for  this  is  the  fact 
that  in  this  branch  the  same  care  in  selection  of  cases,  which, 
with  accuracy,  conciseness  and  clearness  of  statement,  is 
the  chief  merit  of  the  rest  of  the  work,  has  not  been  dis- 
played. Constitutional  law  has  undergone  so  many  modi- 
fications of  late  years,  that  many  cases,  once  justly  called 
leading,  no  longer  illustrate  the  present  position  of. the 
Court. 

From  the  fact  that  the  report  of  the  case  of  New  York 
V,  Miln*  and  the  report  of  the  License  Cases*  are  both 
retained,  it  is  evident  that  the  work  has  not  been  revised 
since  1882,  when  the  last  volume  was  published.  Such 
a  revision  would  have  eliminated  these  two  cases,  as  it  is 
extremely  doubtful  whether  the  former  expresses  the  law 
as  it  exists  to-day,  and  the  latter  has  been  expressly  over- 
ruled.* The  logical  arrangement  of  the  subject,  however, 
largely  redeems  this  part  of  the  work  from  these  serious 
defects.  w.  d.  l. 


A  Treatisb  on  thb  Laws  of  Insurance  ;  Firb,  Life,  Accident, 
Marine  ;  with  a  Selection  of  Leading  Illustjeiative  Cases, 
AND  AN  Appendix  of  Statutes  and  Forms.  By  George  Rich- 
ards, OF  THE  New  York  Bar,  and  Lecturer  on  Insurance 
Law  in  the  School  of  Law  of  Columbia  College.  New  York 
and  Albany  :  Banks  &  Brothers,  1892. 

This  is  a  book  of  peculiar  interest  and  importance. 
It  is  an  admirable  work  to  put  into  the  hands  of  students, 
for  whose  use  it  is  primarily  designed.  It  will  also  be  of 
service  to  the  profession,  as  well  on  account  of  its  clear 
statement  of  important  principles,  as  by  reason  of  its  satis- 
factory discussion  of  the  law  applicable  to  standard  fire  and 
other  policies  now  in  common  use.  It  may,  therefore,  justly 
be  called  an  important  book,  and  it  is  an  unusually  inter- 
esting book,  because  it  represents  *'  the  result  of  an  eflFort 
to   combine  the   advantages  of  the  two  more   prominent 


» II  Pet,  102.  2^  How.,  504. 

•Leisy  v,  Hardin,  135  U.  S.,  100. 
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methods  in  use  for  teaching  law,  commonly  known  as  the 
text-book  and  case  systems,  the  comparative  merits  of  which 
have  recently  aroused  widespread  and  thoughtful  atten- 
tion." Such  is  the  author's  own  statement  in  the  opening 
lines  of  his  exceptionally  thoughtful  and  well-reasoned  pre- 
face. Mr.  Richards  contrasts  the  treatise  or  text-book 
system  of  instruction  with  the  case-book  system,  character- 
izing them  as  follows  :  **  The  former  method  is  more  syn- 
thetic and  abstract,  the  latter  more  inductive  and  concrete. 
The  former  is  more  theoretical,  and,  in  a  sense,  more  scien- 
tific; the  latter,  while  embracing  a  narrower  range  of  decis- 
ions, is,  with  respect  to  the  particular  adjudications  and 
principles  which  it  includes,  more  definite,  practical  and 
thorough."  Believing  that  each  of  these  methods  ** pos- 
sesses points  of  superiority  over  the  other,"  Mr.  Richards 
has  endeavored  in  this  work  to  combine  the  advantages  of 
both  systems,  with  the  hope,  as  we  suppose,  that  as  a 
result  of  the  combination  the  disadvantages  of  both  will 
be  eliminated.  Accordingly,  the  second  part  of  the  book 
consists  of  a  reprint  from  the  original  report  of  leading  cases 
illustrative  of  the  principles  discussed.  These  cases,  be- 
tween fifty  and  sixty  in  number,  are  carefully  selected  and 
are  grouped  under  chapter  headings  corresponding  with 
those  in  the  first  part  of  the  work.  When  these  cases  are 
read  in  connection  with  the  chapters  to  which  they  corres- 
pond, the  advantages  of  Mr.  Richards'  method  of  combina- 
tion become  evident  The  dangers  and  disadvantages  of  the 
text-book  system  are,  to  a  great  extent,  avoided,  while  the 
greatest  objection  urged  against  the  case  system,  that  the 
student  is  induced  **  to  pin  his  faith  to  isolated  decisions," 
is  altogether  overcome. 

On  the  other  hand,  the  combination  method,  as  exhib- 
ited in  this  book,  does  not  do  full  justice  to  the  case  system. 
It  is  impossible,  in  the  nature  of  things,  that  the  most 
characteristic  advantages  of  that  system  should  be  here  ex- 
hibited. The  reader  does  not  see  the  law  grow  before  his 
very  eyes  as  he  does  when  he  peruses  ^  larger  volume  of 
well-selected  cases  arranged  in  chronological  order.  He 
cannot,  under  the  combination  method  any  more  than  un- 
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r  the  text-book  system,  study  the  pasl  of  the  law  in  the 
y  in  which  he  is  compelled  to  study  its  present.  We 
ve  no  option  as  to  the  way  in  which  we  shall  keep  pace 
th  the  present  development  of  legal  principles  ;  we  must 
id  such  cases  as  we  deem  important  as  fast  as  they  are 
:ided — day  after  day — year  after  year.  It  is,  indeed,  true 
it  we  cannot  say  with  certainty  of  a  given  case,  **  This 
vision  will  be  law  a  century  hence  " — while  we  can  assert, 
thout  hesitation,  of  many  a  case  a  century  old  that  it  is 
t  law  to-day.  But  the  accuracy  of  our  judgment  respect- 
l  a  new  decision  will  approach  certainty  if  our  legal 
owledge  has,  so  to  speak,  **  grown  up  with  the  law  " — 
by  watching  the  development  and  evolution  of  principles 
:  have  become  imbued  with  the  genius  of  the  law.  By 
ians  of  the  case  system  we  become  familiar  with  the 
ithods  by  which  results  are  reached  as  well  as  with  the 
;ults  themselves.  We  can  not  only  survey  the  completed 
ucture,  but  we  can  mark  the  progress  of  the  work 
d  scrutinize  the  process  of  fitting  stone  to  stone;  and  it  is 
be  observed  that  the  stones  which  the  builders  have  re- 
jed  possess  an  educational  value  as  well  as  those  which 
ve  been  accepted  ;  so  that  overruled  cases  are  only  less 
itructive  than  those  which  represent  the  law  to-day. 

The  advocate  of  the  text-book  system,  and  even  Mr. 
CHARDS  himself,  might  reply  to  these  observations  in  the 
iguage  of  a  very  eminent  English  judge  of  our  own  day. 
the  introduction  to  his  Digest  of  the  Law  of  Evidence, 
R  James  Fitzjames  Stephen  uses  the  following  Ian- 
age : 

**  Lord  Coke  wrote,  *  It  is  ever  good  to  rely  upon  the 
oks  at  large;  for  many  times  Compendia  sunt  dispendia^ 
d  Melius  est  peter e  fontes  quam  sectari  rivulos.'^  Mr. 
fiTH  chose  this  expression  as  the  motto  of  his  *  Leading 
ses,'  and  the  sentiment  which  it  embodies  has  exercised 
mense  influence  over  our  law.  It  has  not,  perhaps,  been 
65ciently  observed  that  when  Coke  wrote,  the  *  books  at 
ge',  namely  the  *  Year  Books'  and  a  very  few  more 
)dem  reports,  contained  probably  about  as  much  matter 
two,  or  at  most  three,  years  of  the  reports  published  by 
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the  Council  of  Law  Reporting;  and  that  the  ^compendia  (such 
books,  say,  as  Fitzherbert's  *  Abridgment')  were  merely 
abridgments  of  the  cases  in  the  *  Year  Books'  classified  in 
the  roughest  possible  manner,  and  much  inferior  both  in 
extent  and  arrangement  to  such  a  book  as  Fisher's  *  Digest' 
In  .our  own  days  it  appears  to  me  that  the  true  fontes  are 
not  to  be  found  in  reported  cases,  but  in  the  rules  and  prin- 
ciples which  such  cases  imply,  and  that  the  cases  them- 
selves are  the  rivuli^  the  following  of  which  \s2i  dispendtum. 
My  attempt  in  this  work  has  been  emphatically  petere 
fontes^  to  reduce  an  important  branch  of  the  law  to  the  form 
of  a  connected  system  of  intelligible  rules  and  principles." 
To  this  reply  may  be  made  that  if  any  such  work  could  be 
completely  successful, Mr.  Justice  Stephen's  Digest  would 
be.  But  a  most  thorough  test  of  that  truly  wonderful  book, 
made  within  the  writer's  own  observation,  has  demon- 
strated that  a  student  who  has  thoroughly  mastered  its 
clear  and  concise  statement  of  principles  is,  nevertheless, 
incapable  of  applying  them  successfully  to  the  solution  of 
a  case  stated,  unless  he  has  studied — not  merely  syllabus- 
examples,  like  those  which  Mr.  Justice  Stephen  appends 
to  his  text — not  merely  *' illustrative  cases,"  like  those 
which  Mr.  Richards  prints-^but  the  very  cases,  in  their 
chronological  order,  from  which,  as  from  a  fons  splendid- 
tor  vitro^  Mr.  Justice  Stephen  has  deduced  the  principles 
themselves. 

But,  after  all,  even  if  such  a  criticism  has  validity,  it 
amounts  to  nothing  but  this — that  **  Richards  on  Insur- 
ance" is  not  a  perfect  book,  because  it  does  not  possess  all 
the  advantages  of  every  conceivable  method  of  teaching 
law  and  avoid  all  the  disadvantages  of  those  methods.  The 
fact  is,  as  a  most  thorough  examination  has  convinced  us, 
that  the  book  is  a  careful  and  scholarly  presentation  of  the 
subject.  It  is  clear  and  concise,  and  even  the  more  ab- 
struse questions  discussed  are  treated  in  such  a  way  that  they 
will  be  readily  understood  by  the  merest  tyro.  It  is  to  be 
regretted  that  the  work  is  not  provided  with  an  index. 
T^he  table  of  contents,  though  full,  does  not  take  its  place, 
and  the  value  of  the  treatise  as  a  book  of  reference  is  some- 
what impaired  by  the  omission.  g.  w.  p. 
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ABSTRACTS  OF  RECENT  CASES. 

Selected  from  the  current  of  American  and  English  Decisions. 

BY 

William  Wharton  Smith,  Horacb  L.  Chryney, 

Hbnry  N.  8MALTZ,  Francis  Cope  Hartshorns, 

John  A.  McCarthy. 


Banks— iNsoi^vENCY— Check  for  Coi.i.kction— Rights  of  De- 
positor.—Certain  checks,  marked  "for  deposit,"  were  deposited  with  a 
bank  and  were  regularly  credited  upon  the  pass-book  of  the  depositor. 
There  was  no  agreement  that  checks  when  deposited  should  be  considered 
as  cash,  or  that  the  depositor  could  draw  on  them  before  collection,  but  it 
was  the  custom  of  the  bank  after  the  dose  of  each  day's  business  to 
credit  all  deposits  at  their  face  value,  and  in  case  a  check  should  be  re- 
turned from  the  clearing-house  uncollected,  to  charge  the  depositor  with 
the  check  and  thus  cancel  the  credit.  It  was  also  the  practice  of  the 
bank  to  allow  depositors  to  draw  against  checks  deposited  before  they 
were  actually  collected,  but  this  depositor  had  never  done  so  except  in  a 
few  special  instances,  when  a  special  agreement  was  made  by  which  the 
bank  agreed  to  advance  certain  specified  sums  of  money  on  the  depositor's 
checks  in  excess  of  his  deposits.  It  was  held  that  under  these  facts  the 
title  to  the  checks  would  have  passed  to  the  bank,  and  the  relation  of  the 
depositor  to  it  would  have  been  that  of  cre<litor,  but  as  the  bank  was,  at 
the  time  the  deposit  was  made,  insolvent,  and  its  doors  were  closed  fifteen 
minutes  afterward,  the  title  to  the  checks  did  not  pass  from  the  depositor 
to  the  bank :  City  of  Somerville  v.  B6al,  Receiver,  Circuit  Court  of  the 
United  States.  District  of  Massachusetts,  March  14,  1892,  Colt,  J.  (49 
Fed.  Rep.,  791).-/^.  L.  C 

CoNFucT  OP  Laws— Formalities  in  Execution  of  Contract 
— Limited  Partnership. — A  contract  made  in  Louisville,  between  the 
agent  of  a  limited  partnership,  organized  under  the  laws  of  Pennsylvania, 
and  a  Kentucky  corporation,  was  not  executed  with  the  formalities  re- 
quired by  the  laws  of  Pennsylvania  in  contracts  of  such  partnerships. 
Held :  That  the  question  of  the  validity  was  to  be  determined  by  the 
laws  of  Kentucky,  where  the  contract  was  made,  and  not  by  the  laws  of 
Pennsylvania :  Park  Bros.  &  Co.  v.  Kelly  Axe  Manufacturing  Company, 
Circuit  Court  of  Appeals  of  the  United  States,  Sixth  Circuit,  January  16, 
1892,  Jackson,  J.  (49  Fed.  Rep.,  618).— //I  L,  C, 

Constitutional  Law -Interstate  Commerce.—- The  act  of  the 
legislature  of  a  State,  regulating  the  planting  and  taking  of  oysters  in  the 
waters  of  the  State,  and  making  it  unlawful  for  any  person,  not  a  resident 
of  the  State,  to  take  or  transport  oysters  from,  in  or  through  any  of  the 
waters  of  the  State,  or  for  any  person,  whether  a  citizen  of  the  State  or 
of  any  other  State  or  country,  to  ship  beyond  the  limits  of  the  State  any 
oysters  taken  from  the  waters  of  the  State  while  the  same  are  in  shells, 
is  not  a  violation  of  the  provisions  of  Const  U.  S.,  Art  i,  §  8,  as  a  regu- 
lation of  interstate  commerce :  State  v.  Harrub,  Supreme  Court  of  Ala- 
bama, April  5,  1892,  per  Coleman,  J.  (10  So.  Rep.,  752).—^.  A^.  S, 
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CONSTITUTIONAI,   LaW  —  INTBRSTATB    COMMERCE  —  TAXATION    OF 

Merchandise  Brokers. — Cap.  96,  Sec.  9,  of  the  Tennessee  laws  of  1881, 
provides  that  every  person  or  firm  dealing  in  any  article  whatever, 
whether  as  factor,  broker,  buyer  or  seller,  on  commission  or  otherwise, 
shall  pay  a  privilege  tax  of  I50  a  year,  and  in  addition  ten  cents  on  every 
hundred  dollars  of  capital  invested ;  but  if  no  capital  be  invested,  then 
2%  per  cent,  of  their  gross  yearly  commissions,  charges  or  compensa- 
tion, for  which  they  shall  give  bond  at  the  time  of  taking  out  the  {50 
license.  The  complainants  rented  a  room  within  the  taadng  district  of 
Shelby  County,  where  they  exhibited  samples  and  carried  on  correspond- 
ence with  their  respective  principals,  but  handled  no  goods,  doing  the 
same  business'as  commercial  drummers,  the  only  difference  being  they 
were  stationary.  They  took  out  a  license  to  do  a  general  merchan- 
dise brokerage  business,  paying  the  $50  and  giving  bond  to  return 
their  gross  commissions.  All  the  sales  negotiated,  however,  were  ex- 
clusively for  non-resident  firms,  and  all  the  merchandise  so  sold  was  in 
other  States  than  Tennessee,  where  the  sales  were  made,  and  was  shipped 
into  Tennessee.  Complainants  filed  a  bill  to  restrain  the  collection  of 
the  2%  per  cent,  tax  on  their  gross  commissions,  a  demurrer  to  which 
bill  was  sustained  by  the  Supreme  Court  of  Tennessee.  Held:  That 
under,  the  circumstances  the  complainants  were  liable  for  the  tax.  What 
position  they  would  have  occupied  if  they  had  not  undertaken  to  do  a 
general  merchandise  business,  and  had  taken  out  no  license  therefor,  but 
had  simply  transacted  business  for  non-resident  principals,  not  decided  : 
Ficklen  v.  Taxing  District  of  Shelby  County,  Supreme  Court  of  the 
United  States,  Fuller,  C.  J.,  Harlan,  J.,  dissenting,  April  11,  1892.— 
F,  C  H. 

Constitutional  Law— Interstate  Commerce— Police  Regula- 
tion—Invalidation OF  Contract. — A  company  had  been  formed  in 
Indiana  for  the  purpose  of  piping  natural  gas  from  wells  in  Indiana  to 
Chicago  ^d  other  points  in  Illinois,  and  had  made  a  contract  with  a  con- 
struction company  for  the  erection  of  the  necessary  works,  consisting  of 
the  pipe-line  and  pumping  machinery  sufficient  to  create  a  pressure  of 
420  lt>s.  to  the  square  inch,  the  pressure  necessary  to  make  the  gas  flow 
through  the  entire  length  of  pipe.  Before  the  completion  of  the  works 
the  State  of  Indiana  passed  an  act  making  it  unlawful  to  transport 
natural  gas  at  a  greater  pressure  than  300  lbs.  to  the  square  inch.  A 
stockholder  of  the  parent  company  thereupon  filed  a  bill  against  both 
companies  to  restrain  the  further  execution  of  the  contract  between  them 
on  account  of  its  illegality,  and  to  restrain  the  parent  company  from 
continuing  the  transportation  of  the  gas  at  a  pressure  exceeding  300  lbs. 
to  the  square  inch,  whereby  it  was  incurring  heavy  penalties.  The 
decree  of  the  Court  below,  sustaining  a  demurrer  to  the  bill,  was  reversed : 
Jamieson  v,  Indiana  Natural. Gas  Co.,  Supreme  Court  of  Indiana,  June 
22,  1891,  Elliott,  C.  J.,  Olds,  J.,  dissenting  (3  Interstate  Com.  Rep.,  613). 

The  same  Court  decided  in  State  v,  G.  &  O.  O.  G.  &  M.  Co.,  2  Int 
Com.,  758,  that  a  State  statute  which  prohibited  piping  or  otherwise  con* 
veying  natural  gas  or  petroleum  out  of  the  State  was  void.— ^.  C,  H, 
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Constitution  A  I.  Law— Interstate  Commerce — Sale  of  Oleo- 
margarine-Original Package. —A  Statle  act  prohibiting  the  manu- 
facture and  sale  of  oleomargarine,  and  declaring  that  the  manufacture, 
selling,  or  having  in  possession  with  intent  to  sell,  any  substance  the 
manufacture  of  which  is  hereby  prohibited,  shall  be  subject  to  the 
penalty  of  |ioo,  applies  to  a  sale,  within  the  State,  of  oleomargarine 
manufactured  outside  of  the  State  ;  and  such  an  act  is  a  valid  exercise  of 
the  police  power  of  the  State  for  the  protection  of  the  public  health,  and 
is  not  unconstitutional  as  an  interference  with  interstate  commerce,  in  so 
far  as  it  prohibits  the  sale  of  oleomargarine  in  the  State  from  a  broken 
original  package  brought  from  another  State.  Nor  is  a  sale  of  two 
pounds  from  a  ten-pound  package  brought  from  another  State  protected 
as  a  sale  in  the  original  package,  as  the  contents  of  the  ten-ponnd 
package,  which  is  broken  after  having  been  brought  into  the  State, 
became,  by  such  breaking,  a  part  of  the  common  mass  of  property  within 
the  State  and  subject  to  its  laws :  Commonwealth,  to  use  of  Philadelphia 
County  etaL,  v.  Paul  et  al,,  Supreme  Court  of  Pennsylvania,  April  i8, 
1892,  per  curiam  (24  Atl.  Rep.,  78).—//^.  N.  S, 

Constitutional  Law— Interstate  Commerce— State  Statute 
Requiring  Prompt  Shipments. — Civil  action  brought  to  recover  a 
penalty  imposed  by  Sectio'n  1967  of  the  Code  of  North  Carolina,  for 
neglecting  to  forward  freight  for  more  than  five  days  after  delivery  for 
shipment  vrithout  consent  of  shipper.  The  goods  had  been  consigned 
by  a  shipper  in  Wilmington,  N.  C,  to  a  consignee  at  a  station  on 
defendant's  line  in  South  Carolina.  The  Court  below  granted  a  non-suit, 
holding  the  act  unconstitutional  as  to  interstate  shipments.  Reversed. 
Such  a  statute  does  not  regulate  interstate  commerce  in  the  constitutional 
sense  and  tends  to  promote  rather  than  burden  it :  Bagg  v.  W.  C.  &  A.  R. 
R.  Co.,  Supreme  Court  of  North  Carolina,  Avery,  J.  (3  Inter.  Com.  Rep., 
803).— F.  C.  H. 

Corporations— Acts  of  a  Majority  op  the  Stockhplders— 
When  Regarded  as  the  Acts  of  the  Corporation — Ultra  Vires- 
Public  Policy— "  Trust  "  Combinations.— The  Standard  Oil  Co.  of 
Ohio  was  a  corporation  whose  stock  was  divided  into  35,000  shares.  The 
owners  of  34.993  of  these  shares  transferred  their  stock  to  certain 
trustees,  in  consideration  of  an  agreement  made  between  themselves  and 
the  stockholders  of  other  corporations  and  the  members  of  limited  part- 
nerships engaged  in  the  same  business  as  was  the  Standard  Oil  Co. 
In  return  for  the  stock  the  stockholders  were  to  receive  from  the  trus- 
tees trust  certificates  of  the  same  par  value  as  was  the  stock.  The  trus- 
tees were  empowered,  under  the  agreement,  as  the  apparent  owners  of 
the  stock,  to  elect  directors  of  the  several  companies  and  thereby  control 
their  affairs  in  the  interest  of  the  trust,  and  to  receive  all  dividends  made 
by  the  seveial  corporations  and  limited  partnerships,  from  which  divi- 
dends were  to-  be  paid  by  them  to  the  holders  of  the  trust  certificates. 
The  remaining  seven  shares  of  stock  continued  to  be  held  by  certain 
stockholders  of  the  Standard  Oil  Co.  Held  :  (i)  That  the  fiction  that  a 
corporation  has  a  separate  entity  apart  from  the  existence  of  the  natural 
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persoDs  composing  it,  is  not  to  be  regarded  when  an  act  done  by  a 
majority  of  the  stockholders*  is  not  within  the  reason  and  policy  of  the 
corporation  ;  (2)  That  the  agreement  in  the  present  case  resulted  in  the 
creation  of  a  monopoly,  that  monopolies  are  opposed  to  the  public  policy 
of  the  State  of  Ohio,  and  that,  therefore,  in  the  present  case  the  action 
of  the  stockholders  was  to  be  regarded  as  the  act  of  corporation,  and 
ultra  vires  of  the  corporation,  and  could  be  challenged  as  such  by  the 
State  in  a  proceeding  in  quo  warranto:  State  v.  Standard  Oil  Co.,  Su- 
preme Court  of  Ohio,  Minshai^l,  J.,  March  2,  1892  (30  Northeast,  Rep., 

Corporations — Ewgibility  of  Directors — Elections.— The 
general  corporation  laws  of  Kansas  provide  that  in  all  elections  for 
directors  of  a  corporation  created  by  or  existing  under  the  laws  of  Kansas, 
at  least  three  of  those  chosen  must  be  citizens  and  residents  of  Kansas. 
At  an  election  held  by  the  stockholders  of  such  a  corporation,  eleven 
non-resident  directors  were  elected,  though  three  resident  stockholders 
were  voted  for.  The  presiding  officer  of  the  meeting  then  declared  that, 
agreeably  to  the  laws  of  Kansas,  the  three  citizens  of  Kansas  voted  for 
were  elected,  and  that  of  the  other  gentlemen  voted  for,  eight  of  the  non- 
residents voted  for  were  elected.  The  directors  so  declared  elected  duly 
qualified  and  entered  upon  the  discharge  of  their  official  duties.  The 
three  non-resident  stockholders,  who  received  a  large  majority  of  the 
votes  cast,  but  had  not  been  declared  elected,  brought  a  proceeding  in  quo 
warranto  to  obtain  possession  of  the  offices  held  by  the  three  resident 
directors.  It  was  held  they  could  not  maintain  the  action  and  were  not 
entitled  to  the  relief  they  sought :  Horton  v.  Wilder,  Supreme  Court  of 
Kansas,  March  5,  1892,  Johnston,  J.  (29  Pacific  Reporter,  566).—/. 
A,  McC, 

Corporation -Insolvency— Unpaid  Subscription  to  Stock- 
Set-off. — ^Upon  the  bankruptcy  of  a  corporation,  a  stockholder  owes  to 
the  corporation  only  such  portion  of  his  unpaid  subscription  as  may  be 
necessary,  with  the  other  assets  of  the  corporation,  to  satisfy  the  claims 
of  its  creditors ;  and  the  payment  of  such  portion  can  be  enforced  only 
when  the  amount  necessary  for  the  stockholder  to  pay  has  been  approxi- 
mately ascertained.  Where  a  stockholder  is  also  a  judgment  creditor  of 
the  corporation,  he  cannot  be  compelled  to  set-off  the  amount  of  his 
unpaid  subscription  against  the  amount  of  his  judgment :  Gilchrist  v, 
Helena,  Hotspring  and  S.  W.  R.  Co.,  Circuit  Court  of  the  United  States, 
District  of  Montana,  February  25,  1892,  Knowles,  J.  (49  Fed.  Rep., 
519).-^.  L.  C. 

Corporations  —  Receivers  —  Conflicting  Appointments  by 
State  and  Federal  Courts. — In  cases  of  conflicting  appointments  of 
receivers  of  a  railway  company  by  State  and  Federal  Courts,  the  question 
is  to  be  determined,  not  by  which  action  was  first  commenced,  but  by 
which  Court  first  acquired  jurisdiction  over  the  property.  Service  of  pro- 
cess gives  jurisdiction  of  the  person,  seizure  gives  jurisdiction,  of  the 
property,  and  until  it  is  seized  the  Court  does  not  have  jurisdiction. 
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East  Tennessee  V.  &  G.  R.  Co.  v,  Atlanta  and  F.  R.  Co.,  Circuit  Court 
the  United  States,  Southern  District  of  Georgia,  February  24, 1892,  SpbB 
J.  (49  Fed.  Rep.,  608).—//;  Z.  C 

Corporations — ^Transfer  of  Stock— Negligence. — An  executr 
held  capital  stock  of  a  corporation  in  trust  for  the  children"  of  the  test 
tor,  with  power  to  sell  the  same  at  her  discretion.  The  corporation  w 
the  custodian  of  the  stock  thus  held,  and  had  knowledge  of  the  trust  ai 
of  the  power  to  sell.  The  request  of  the  lawfully  constituted  attorney 
the  trustee,  that  part  of  the  said  stock  should  be  transferred  to  a  nation 
bank  and  part  to  F.,  *' cashier,"  was  granted  by  the  corporation.  Tl 
transfers  were,  in  fact,  by  way  of  pledge  to  secure  the  attorney's  indivi 
ual  indebtedness,  and  were  made  without  authority  and  in  fraud  of  tl 
rights  of  the  cestui  que  trust.  The  corporation  had  no  knowledge  of  tl 
attorney's  wrongful  act.  Held :  That  the  corporation  was  not  guilty  of  at 
negligence  in  permitting  the  transfer,  as  it  had  a  right  to  presume  that  tl 
act  of  the  trustee's  attorney  was  in  pursuance  of  the  trustee's  right  to  sel 
The  fact  that  the  transfers  were  made  to  a  national  bank,  which  has  x 
power  to  purchase  such  stock,  or  to  the  cashier  of  such  a  bank  in  his  ofi 
cial  capacity,  cannot  be  held  to  put  the  corporation  upon  notice  of  tl 
fraud  upon  the  rights  of  the  cestui  que  trust  by  the  executrix,  who  had  r 
power  under  the  will  to  make  such  pledge,  as  her  duties  in  administerin 
the  estate  had  ended,  and  the  stock  was  held  by  her  as  trustee :  Peck  ( 
al.  V.  Providence  Gas  Co.  et  al,,  Supreme  Court  of  Rhode  Island,  Jan uai 
23,  1892,  per  TiLLiNGHAST,  J.  (23  Atl.  Rep.,  967 ).—//!  N,  S, 

Ei*EVATED  Railroads  ~  Damages  for  Injuries  to  Propbrt 
Committed  bv — Measure  of  Inconvenience  Caused  by  Noise. - 
Plaintiff,  the  owner  of  property  abutting  on  a  street  along  which  an  el< 
vated  road  was  built,  brought  an  action  for  damages  against  the  road  f< 
injuries  done  his  property,  none  of  which  was  taken  by  the  defendan 
Held  :  That  in  estimating  the  permanent  or  fe^  damage,  the  plaintiff  wi 
entitled  to  recover  for  the  injury  to  his  easements' of  light,  air  and  acoe 
only,  and  that  the  noise  of  the  operation  of  the  road  should  not  be  take 
into  account:  American  Bank  Note  Co.  v,  N.  Y.  El.  R.  Co.,  Court  < 
Appeals  of  N.  Y.,  Finch,  J.,  Ruger,  C.  J.,  and  Peckham  and  O'Brien 
J.  J.,  dissenting,  December  15,  1891  (29  Northeast.  Rep.,  302). —  U^,  JV,  1 

Ei<EVATED  Railroads— Damages  for  Injuries  to  Propbrt 
Committed  by— Measure  of  Interference  with  Privacy— Noisb- 
Interception  of  View.— Plaintiff,  the  owner  of  .property  abutting  o 
a  street  along  which  an  elevated  railroad  had  been  built,  brought  a 
action  against  the  railroad  company  for  injuries  done  his  property,  non 
of  which  was  taken  by  the  defendant.  The  structure  of  the  road  wa 
illegal.  Held :  That  in  estimating  the  rental  value  it  was  proper  to  tak 
into  account  the  annoyance  which  plaintiff  suffered  from  interferenc 
with  his  privacy  in  the  occupation  of  his  premises,  from  the  noise  c 
operating  the  road,  and  the  interception  by  the  road-structure  of  th 
view  of  the  premises  by  persons  passing  along  the  other  side  of  th 
street:  Messenger  v,  Manhattan  Ry.  Co.,  Court  of  Appeals  of  Neh 
York,  Eari<,  J.,  January  20,  1892  (29  Northeast.  Rep.,  955).— W^.  W^.  S, 
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Embezzi^embnt  by  Servant— What  Constitutes— Larceny. — 
A  man  employed  to  sell  liquor  in  a  store  placed  some  money  in  the 
drawer  of  a  cash  register  intending  to  appropriate  it.  He  placed  it  in  the 
drawer  simply  for  his  own  convenience  in  Jteeping  it.  He  did  not  regis- 
ter the  sale,  and  directly  took  the  money  out  again.  Held  :  That  he  was 
guilty  of  embezzlement  and  not  of  larceny.  Commonwealth  v,  Ryan, 
Supreme  Judicial  Court  of  Massachusetts,  Holmes,  J.,  February  24,  1892 
(30  Northeast.  Rep.,  364).—  W,  W,  S, 

Habeas  Corpus— Interstate  Extradition— Federal  Courts.— 
The  issuance  of  a  warrant  of  rendition  by  the  Executive  of  a  State  is 
prifna  Jade  evidence  only  that  the  person  whose  surrender  is  demanded 
is  a  fugitive  from  justice,  and  the  action  of  the  Executive  may  be  re- 
viewed by  the  Federal  courts  upon  habeas  corpus  at  any  time  before  the 
removal  of  the  prisoner.  The  issuance  of  the  warrant  of  rendition  is, 
however,  sufficient  to  justify  removal  until  the  presumption  is  overthrown 
by  contrary  proof.  But  where  the  act  of  rendition  has  been  consum- 
mated by  the  delivery  of  the  prisoner  to  the  demanding  State,  the  Fed- 
eral process  has  spent  its  force ;  the  custody  of  the  prisoner  is  controlled 
by  the  writs  of  the  demanding  State,  and  no  Federal  question  is  involved  : 
Jn  re  Cook,  Circuit  Court  of  the  United  States,  Eastern  District  of  Wis- 
consin, April  4,  1892,  Jenkins,  J.  U9  Fed*  Rep.,  833).—//^  Z.  C, 

Homicide— Expert  Testimony.— On  the  trial  of  a  defendant  for 
murder  it  was  error  to  allow  a  witness,  who  claimed  to  be  a  physician  and 
'  who  had  two  years'  experience  in  attending  to  gunshot  wounds,  to  testify 
that  the  muzzle  of  the  defendant's  pistol  was  about  four  feet  from  the 
body  of  the  wounded  man,  so  far  as  the  witness  could  tell  from  the 
nature  of  the  wound.  A  physician  is  not  an  expert  as  to  matters  of  com- 
mon knowledge  or  observation.  It  is  of  universal  knowledge  that 
where  the  flesh  is  burned  from  a  pistol  wound,  that  the  pistol  must  have 
been  close  to  the  body :  People  v,  Lemperle,  Supreme  Court  of  Cali- 
fornia, March  26, 1892,  Tempi<e,  C.  (29  Pacific  Reporter,  709).—/.  A.  McC, 

Insurance — Forfeiture  of  Policy. — Though  a  policy  expressly 
stipulates  on  its  face  that  it  will  be  forfeited  unless  payments  are  made  on 
specified  days,  nevertheless,  if  the  company,  by  accepting  payments  after 
a  specified  day  has  passed,  leads  the  insured  to  expect  that  this  condition 
in  the  policy  will  not  be  enforced,  it  is  a  waiver  of  the  condition  on  the 
part  of  the  company,  and  the  company  cannot  take  advantage  of  a  delay 
in  payment  to  forfeit  the  policy  :  Hartford  Life  Ann.  Ins.  Co.  v.  Unsell, 
April  4,  1892,  Mr.  Justice  Harlan  (143  U.  S.,  439).—  W,  D.  L, 

Maritime  Liens- Wages— Collision— Priority.  —  A  maritime 
lien,  arising  out  of  damage  done  in  a  collision  caused  by  negligent  navi- 
gation, is  entitled  to  priority  over  the  lien  of  wages  of  the  crew  of  the 
ofifending  vessel,  accruing  prior  to  the  happening  of  the  collision ;  but 
wages  accruing  after  that  time  are  entitled  to  priority,  as  the  service  of 
the  crew  preserves  the  res  for  subjection  to  the  lien  of  the  damage 
claimant.  The  F.  H.  Stanwood,  Circuit  Court  of  Appeals  of  the  United 
States,  Seventh  Circuit,  March  8,  1892,  Jenkins,  J.  (49  Fed.  Rep.,  577).— 
H.  L,  C 
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Married  Wombn— Sbparatb  Estate— Construction  of  Trust 
Deed. — A  conveyance  of  property,  executed  by  a  husband  and  wife  to  a 
trustee  to  pay  over  the  rents  and  profits  to  the  wife  for  her  sole  and  sepa- 
rate use  during  Her  life,  contained  a  provision  that  if  ^ the  wife  survived 
the  husband,  the  trustee  should,  if  requested  by  her  after  the  husband*s 
decease,  **and  being  discovert,"  transfer  the  trust  property  to  the  wife 
for  her  own  benefit.  The  husband  died,  and  the  wife  requested  the 
trustee  to  reconvey  the  trust  property  to  her,  which  he  refused  to  do,  as 
he  alleged  he  had  no  direct  knowledge  of  the  husband's  death.  A  bill 
was  filed  to  compel  him  to  convey,  and  pending  the  suit  the  complainant 
remarried.  Held :  That  the  wife  was  unquestionably  entitled  to  a  re- 
conveyance of  the  trust  property  discharged  of  the  trust,  upon  her  hus- 
band's death ;  nor  was  her  right  defeated  by  her  second  marriage. 
Whether  a  separate  use  trust  shall  continue  through  several  marriages  is 
wholly  a  matter  of  intention,  to  be  discovered  from  the  instrument  creat- 
ing the  trust.  At  the  time  of  execution  of  the  instrument  in  this  case, 
the  contingency  of  a  second  marriage  by  the  wife  was  not  contemplated ; 
its  whole  purpose  was  to  protect  the  wife's  estate  from  the  mismanage- 
ment of  her  then  husband :  Winchester  et  aL  v,  Machen  ^/  al.,  Court  of 
Appeals  of  Maryland,  March  i6,  1892,  per  McSherry,  J.  (23  Atl.  Rep., 
956,)-//.  N,  S, 

Master  and  Servant — Evidence. — In  an  action  against  a  railroad 
company  for  the  negligent  killing  of  an  employee,  it  is  competent  for 
the  defendant  to  ofifer  in  evidence  that  it  was  the  custom  to  run  its  switch 
engines  at  a  rate  faster  than  that  allowed  by  a  city  "statute,  and  that  de- 
ceased knew  it,  as  bearing  on  the  extent  of  the  risk  which  decedent 
voluntarily  assumed  by  remaining  in  its  employ,  with  knowledge  of  the 
fact  that  switch  engines  were  run  at  an  illegal  rate  of  speed :  Abbot  v, 
McCadden,  Supreme  Coiut  of  Wisconsin,  March  22,  1892,  WiNSi^ow,  J. 
(51  Northwest.  Reporter,  1081).— /.  A,  McC, 

Mechanics'  Liens — Rights  of  Sub-Contractors. — A  contractor 
agreed  in  his  contract  that  the  building  should  be  built  and  delivered  free 
of  all  liens  and  incumbrances.  On  a  set, /a.  sur  mechanics'  lien,  filed  by 
a  sub-contractor  against  the  property,  held,  that  he  could  have  no  such 
lien,  as  he  presumed  to  have  notice  of  the  terms  of  the  original  contract 
and  is  bound  thereby:  Bolton  v.  Hey  W<i/.,  Supreme  Court  of  Pennsyl- 
vania, March  28,  1892,  per  curiam  (23  Atl.  Rep.,  973).—/^.  N,  S. 

Mortgagee  in  Possession— For  What  Accountable.— While  a 
mortgagee  who  enters  into  possession  of  the  mortgaged  premises  is  ac- 
countable to  the  mortgagor  for  the  profits  derived  therefrom,  he  cannot 
be  held  liable  for  profits  which  a  shrewder  business  man  might  have 
made.  Therefore,  when  the  defendant  entered  into  possession  of  a  hotel 
on  which  he  held  a  mortgage,  and  leased  it  to  a  third  person,  he  cannot 
be  held  liable,  because  he  might  have  leased  it  for  saloon  purposes  and 
thereby  derived  a  larger  income,  it  having  been  shown  that  he  acted  in 
good  faith :  Sheldon  v,  Curtis,  Supreme  Court  of  Michigan,  April  22, 
1882,  Grant,  J.  (51  Northwest.  Reporter,  1057).—:/.  A,  McC, 
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Negugknck— Injury  to  Empix>yee — Feli^ow-Skrvant.— Plain- 
tiff was  employed  by  a  stevedore  hired  to  unload  defendant's  vessel, 
defendant  furnishing  steam-power  and  a  man  to  run  the  winch.  The 
latter  failed  to  obey  an  order  of  the  plaintiff  while  hoisting  out  the  cargo, 
in  consequence  of  which  plaintiff  was  injured.  Held :  That  the  defendant 
was  liable,  as  the  winchman,  though  receiving  from  the  plaintiff  orders 
when  to  hoist  and  when  to  lower,  was  not  a  fellow-servant :  Johnson  v, 
Netherlands  American  Steam  Nav.  Co.,  Court  of  Appeals  of  New  York, 
Haight,  J.,  Foi<LETT,  C.  J.,  PARKER  and  Laudon,  J.  J.,  dissenting, 
March  22,  1892  (30  Northeast  Rep.,  505).—  IV,  W,  S, 

NEGI4GENCE — ^When  QUESTION  OP  FOR  JURY. — ^The  terms  ''ordi- 
nary care,"  "reasonable  prudence,"  and  similar  terms,  have  a  relative 
significance,  depending  upon  the  special  circumstances  and  surroundings 
of  the  particular  case.  When  a  given  state  of  facts  is  such  that  reason- 
able men  may  fairly  differ  upon  the  question  as  to  whether  there  was 
negligence  or  not,  the  determination  of  the  matter  is  for  the  jury  ;  but 
where  the  facts  are  such  that  all  reasonable  men  must  draw  the  same 
conclusion  from  them,  the  question  of  negligence  is  one  of  law  for  the 
court.  The  running  of  a  railroad  train  within  the  limits  of  a  city  at  a 
greater  speed  than  is  permitted  by  the  city  ordinances  is  a  circumstance 
from  which  negligence  may  be  inferred  in  case  an  injury  is  inflicted  upon 
a  person  by  the  train.  In  an  action  against  a  railroad  company  to 
recover  for  injuries  caused  by  the  negligence  of  its  servants,  the 
determination  of  the  fact  of  whether  the  person  injured  was  guilty  of 
contributory  negligence  is  a  question  of  fact  for  the  jury.  No  conclusive 
presumption  of  law  that  the  defendant  railroad  company  is  not  guilty  of 
negligence  can  be  drawn  from  the  circumstance  that  the  railroad  com- 
mission which  had  authority  to  require  the  railroad  company  to  erect 
gates  at  grade-crossings  had  not  required  the  company  to  erect  gates  at 
the  crossing  where  the  plaintiff's  intestate  was  killed :  Grand  Trunk  Ry. 
Co.  V,  Ives,  Mr.  Justice  Lamar,  April  4,  1892  (144  U.  S.,  408). 

PARTifERSHiP— What  Constitutes.— Where  three  or  more  persons 
sign,  acknowledge  and  file  articles  of  incorporation  under  the  general 
laws  of  Oregon,  for  the  formation  of  corporations,  and  do  nothing  toward 
completing  the  organization,  they  cannot  be  held  liable  as  partners, 
because  one  of  their  number,  independently  of  the  others,  engages  in  the 
corporate  business  alone,  under  the  corporate  name,  and  who  fails  to  com- 
ply with  material  conditions  annexed  by  said  law  to  the  management  of 
corporations.  In  order  to  be  constituted  partners  such  persons  must 
engage  actively  in  the  business  management  of  the  concern,  or  allow  their 
name  to  be  used  as  partners  or  managers  in  the  business.  But  it  is  a  pri- 
mary condition  to  their  being  partners  at  all,  that  the  organization  of  the 
corporation  be  defective.  Rutherford  v.  Hill  ei  aL,  Supreme  Court  of 
Oregon,    April   5,   1892,    Strahan,   C.  J.   (29  Pacific  Reporter,   546). 

Promissory  Note— Order  on  Executors— When  a  Promissory 
Note  Rather  than  a  Testamentary  Paper.— A  debtor  executed  and 
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delivered  to  plaintiff  the  following  writing:  *'One  year  after  my  death  I 
hereby  direct  my  executors  to  pay  J.  (the  plaintiff),  his  heirs,  executors  or 
assigns,  the  sum  of  |i  ,976. 90,  being  the  balance  due,  etc."  Held :  That  the 
writing  was  a  promissory  note  and  not  a  testamentary  paper.  Hegeman 
V,  Moon,  Court  of  Appeals  of  New  York,  Pbckham,  J.,  March  15,  1892 
(30  Northeast.  Rep.,  487).—  ^.  W,  S, 

Propertv  Rights— In  System  op  .Advertising— Implied  Con- 
tract FOR  Use  of.— Plaintiff,  to  induce  defendant  to  employ  him, 
communicated  to  him  a  valuable  system  of  advertising  in  confidence, 
without  any  agreement  -as  to  compensation  therefor.  Defendant  refused 
to  employ  plaintiff,  but  used  the  system  of  advertising.  Held :  That  the 
plaintiff  was  not  entitled  to  recover  for  such  use :  Bristol  v.  Equitable 
Life  Assurance  Society  of  United  States,  Court  of  Appeals  of  New  York, 
LrAUDON,  J.,  March  22,  1692  (30  Northeast.  Rep.,  506).— W^.  W,  S. 

Tr.usts— 1/OSS  OF  Investment— Apportionment. — A  fund  was 
bequeathed  by  a  testator  to  his  executors  in  trust  for  the  benefit  of  his 
widow  for  life,  and  the  principal,  at  her  death,  to  his  residuary  legatees. 
Amoug  the  investments  of  the  trust  fund  was  a  mortgage  on  unimproved 
lands  which  the  trustees  were  forced  to  buy  in  at  a  loss  at  a  foreclosure 
sale.  The  widow  died  before  the  sale,  and  interest  due  her  had  accrued 
up  to  the  time  of  her  death.  When  the  executor  and  trustee  filed  his 
account,  a  question  arose  as  to  the  proportion  in  which  the  fund  realized 
by  the  sale  should  be  distributed  between  the  representatives  of  the  life 
tenant  and  the  remainder-men.  Held  :  That  when  a  fund  is  held  in  trust 
for  the  benefit  of  one  person  for  life,  and  another  in  remainder,  and  a 
part  of  that  fund  is  lost  because  of  the  insecurity  of  a  particular  invest- 
ment, such  loss  is  to  be  apportioned  between  the  life  tenant  and  the  re- 
mainder-man in  the  proportion  which  the  principal  sum  involved  in  the 
insufficient  security  bears  to  the  interest  due  upon  it  at  the  time  when  the 
security  iti  realized  upon,  and  the  amount  of  the  loss  is  determined :  In  re 
Tuttle,  Prerogative  Court  of  New  Jersey,  April  21,  1892,  per  McGill, 
Ord.  (24  AU.  Rep.,  i).-//.  N,  S. 
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THE  DISTINCTION  BETWEEN  LEGISLATIVE 
AND  JUDICIAL  POWER. 


By  WlIfLIAM  HAMIIfTON  COWLES,   ESQ. 


The  eager  study  of  early  institutions,  which  is  a  marked 
characteristic  of  the  last  two  or  three  decades,  has  made  it 
clear  that  at  one  time  all  the  functions  of  government  were 
exercised  by  what  was  primarily  a  council  of  war,  com- 
posed of  chief,  head-men  and  people.  Legislation  consisted 
merely  in  agreeing  on  certain  resolutions  which  the  legis- 
lators themselves  were  forthwith  to  carry  into  eflFect.  If  a 
man  was  not  strong  enough  to  avenge  his  private  injuries 
himself,  his  grievances  were  heard  and  redressed  by  the 
whole  assembly;  but  fighting  in  Court  was  only  slowly  de- 
veloped as  a  substitute  for  fighting  in  the  field.  ^  Such  a 
form  of  government  would  obviously  meet  the  needs  of  only 
a  very  primitive  community.  Everywhere  some  one  of  the 
three  elements  of  the  council  gained  power  at  the  expense 
of  the  others,  and  the  government  tended  accordingly 
toward' monarchy,  oligarchy,  or  democracy.     In  England 

*  See,  for  example,  Spencer,  Political  Institutions,  Ch.  XIII ;  Maine, 
Early  History  of  Institutions,  Lect  IX  and  X. 
28 
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?  monarchic  tendency  prevailed.  The  king  became  not 
ly  the  maker  and  enforcer  of  the  laws,  but  the  fountain 
justice  as  well.  He  was  himself  the  judge,  and  his 
lourf  was  wherever  he  was.  But  this  concentration  of 
wer  became  in  turn  unsuited  to  the  times;  despotism  be- 
ne less  necessary,  and  the  increasing  complexity  of  in- 
ests  rendered  it  impossible  for  the  most  benevolent  despot 
do  what  was  required.  The  former  tendency  was  re- 
rsed,  and  from  the  days  of  King  John  the  struggle  of 
ad-men  and  people  to  recover  their  lost  share  in  the  gov- 
iment  has  met  with  increasing  success.  The  head-men 
it,  and  afterward  the  people,  have  gained  the  upper  hand, 
3  have  at  last  made  England  a  democracy. 

It  seems  now  very  obvious  that  the  remedy  at  once  for 
t  despotism  and  for  the  overwhelming  accumulation  of 
siness  was  a  division  of  labor.  And  so  it  was  gradually 
irked  out.  The  nobles  insisted  first  that  they  have  a  hand 
passing  tax  laws,  and  that  the  king  should  not  inflict 
nishment  by  his  arbitrary  fiat,  but  by  the  regular  admin- 
ration  of  law  in  the  courts.  These  things  being  con- 
Jed,  they  were  able  to  enforce  their  demands  for  an  ever- 
:reasing  share  in  the  legislative  power.  The  people  be- 
n  to  demand  representation  in  this  law-making  body,  and, 
ce  admitted,  they  have  usurped  the  whole  power.  The 
to  was  the  last  remnant  of  the  king's  legislative  power,, 
d  it  is  gone.  The  House  of  Lords  steadily  lost  power, 
d,  at  least  since  they  rejected  the  Reform  Bill  and  then 
racked  down"  under  the  popular  displeasure,  their  share 
legislation  has  been  a  wholly  Subordinate  one.  The 
fislative  power  in  England  is  in  the  House  of  Commons, 
le  disallowance  of  the  king's  claim  to  act  in  person  as 
ige  was  followed  by  a  denial  of  his  right  to  appoint  the 
Iges  to  hold  at  hts  pleasure  merely.  Then  tenure  during 
od  behavior  was  supplemented  by  security  of  income, 
d  the  judiciary  was  independent  except  for  the  king's 
wer  of  appointment  and  of  pardon  and  the  Commons' 
wer  of  impeachment.  Yet  when  Montesquieu,  from  his 
idy  of  the  English  government  before  the  evolution  had 
^gressed  quite  so  far,  drew  the  conclusion  that  legislative. 
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executive  and  judicial  powers  ought  not  to  be  in  the  same 
hands/  it  struck  even  Englishmen  as  a  remarkable  and  im- 
portant discovery  in  the  science  of  government.  He,  if 
not  in  fact  the  first  to  distinctly  apprehend  this  as  the  essen- 
tial characteristic  of  the  British  Constitution,  was  emphati- 
cally the  man  who  gave  it  vogue,*  and  in  America  his  Spirit 
of  Laws  was  a  very  gospel  of  politics  in  the  last  half  of  the 
eighteenth  century. 

This  brief  allusion  to  a  very  long  process  will  serve  at 
least  to  suggest  where  the  maxim  concerning  the  division 
of  the  powers  of  government  came  from,  and  so  prepare 
the  way  for  finding  out  what  it  means.  In  the  first  place,  it' 
appears  that  it  has  resulted  from  a  slow  analysis  and  differ- 
entiation of  a  congeries  of  powers  once  wholly  unclassified 
and  not  even  recognized  as  having  distinctive  charac- 
teristics. There  is  no  ground  for  assuming  that  the  diflfer- 
entiation  is  complete,  or  for  expecting  to  find  the  distinc- 
tions so  clearly  drawn  that  every  function  of  government 
<:an  be  assigned  to  its  place  in  the  scheme  as  unhesitatingly 
as  a  botanist  would  classify  a  plant.  In  the  second  place, 
it  is  clear  that  no  one  has  ever  proposed  to  apply  the  maxim 
so  rigidly  as  to  secure  the  absolute  separation  of  the  three 
departments  of  government.*  A  system  of  **  checks  and 
balances"  depends  precisely  on  not  placing  all  legislative, 
or  all  executive,  or  all  judicial  power  in  one  department, 
and  this  must  be  regarded  as  a  practically  contemporaneous 
modification  of  the  maxim  which  further  detracts  from  its 
definiteness. 

When  the  Declaration  of  Independence  gave  the  col- 
onies a  free  rein  in  determining  how  they  would  be  gov- 
erned, most  of  them  promptly  framed  written  constitutions 
with  this  maxim  as  the  very  foundation,  and  the  Conven- 
tion of  1789  followed  them  in  this  respect.*  The  great 
merit  of  these  constitution-makers  as  constructive  states- 
men consists  in  the  fact  that  they  devised  a  means  of  mak- 
ing checks  and  balances  practically  eflfective  by  making  the 


1  Spirit  of  Laws,  Bk.  XI,  Ch.  VI. 

*  Madison,  Federalist,  No.  47. 

*  HaM1i«ton,  Federalist,  No.  81. 


First  published  in  1748. 

*  Madison,  Federalist,  No.  47. 
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aiy  department  strictly  co-ordinate  with  the  others 
ndependent  of  them.  Nearly  all  the  State  constitii- 
have  provided  in  varying  terms  that  the  powers  of 
Qment  shall  be  vested  in  three  separate  and  distinct 
tments.*  Massachusetts  words  the  provision  as  follows: 
'  In  the  government  of  this  Commonwealth  the  legis- 
department  shall  never  exercise  the  executive  and 
al  powers,  or  either  of  them;  the  executive  shall  never 
ise  the  legislative  or  judicial  powers,  or  either  of  them; 
dicial  shall  never  exercise  the  executive  or  legislative 
s,  or  either  of  them;  to  the  end  that  it  may  be  a  gov- 
?nt  of  laws  and  not  of  men."* 

^his  is  retained  from  the  Declaration  of  Rights  of  1780, 
n  its  time  must  have  been  very  striking  language, 
ler  somewhat  typical  form  of  the  statement  is  that 
in  the  Constitution  of  Indiana:' 
'  The  powers  of  the  government  are  divided  into  three 
ite  departments:  the  legislative,  the  executive,  includ- 
be  administrative,  and  the  judicial ;  and  no  person 
ed  with  official  duties  under  one  of  these  departments 
exercise  any  of  the  functions  of  another,  except  as  in 
Constitution  expressly  provided."  The  Constitutions 
t  United  States  and  of  the  States  of  New  York,  Penn- 
tiia,  Delaware,  Ohio,  Wisconsin,  Kansas  and  North 
ta  have  no  formal  provision  of  this  sort,  but,  like  all 
ist,  their  principal  articles  begin  with,  ''The  legisla- 
ower  shall  be  vested,"  **The  executive  power  shall 
5ted,"  *'  The  judicial  power  shall  be  vested  ; "  and  it 
ir,  both  on  reason  and  authority,  that  this  enjoins  the 
ition  of  the  departments  just  as  imperatively  as  the 
ss  mandate.  It  may  be  taken  as  settled  in  American 
tutional  law  that  all  legislative  power  is  vested  in  the 
iture,  and  all  judicial  power  in  the  courts,  except  as 
^ise  expressly  provided  in  the  several  constitutions.* 

or  citations,  see  i  Stimson,  American  Statute  lyaw,  39. 

declaration  of  Rights,  Art.  XXX.        »  Art  III,  Sec.  i. 

rctters  of  Jay,  C.  J.,  and  others,  to  President  Washington,  printed 

all.,  410  n.  ;  Marbury  v,  Madison,  i  Cranch,  p.  67;  Kilboumz/. 

son,  103  U.  S.,  168;  Cooley,  Constitutional  Limitations,  No.  88, 

^* 
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DiflBculties  arise  not  so  much  in  construing  the  con- 
stitutional exceptions  to  the  principle  as  in  determining 
what  acts  are  legislative  and  what  are  judicial.  Formal 
definitions  are  numerous  enough,  but  not  very  satisfying 
where  the  question  is  doubtful. 

*'  A  marked  diflference  exists  between  the  employment 
of  judicial  and  legislative  tribunals.  The  former  decide 
upon  the  legality  of  claims  and  conduct,  and  the  latter  make 
rules  upon  which,  in  connection  with  the  Constitution, 
those  decisions  should  be  founded.  It  is  the  province  of 
judges  to  determine  what  the  law  is  upon  existing  cases. 
In  fine,  the  law  is  applied  by  the  one  and  made  by  the  other. 
To  do  the  first,  therefore,  to  compare  the  claims,  of  the 
parties  with  the  law  of  the  land  before  established,  is,  in  its 
nature,  a  judicial  act.  But  to  do  the  last,  to  pass  new  rules 
for  the  regulation  of  new  controversies,  is,  in  its  nature,  a 
legislative  act."^ 

**  The  difference  between  the  departments  undoubtedly 
is  that  the  legislative  makes,  the  executive  executes,  and 
the  judiciary  construes  the  law."* 

*'  The  distinction  between  a  judicial  and  a  legislative 
act  is  well  defined.  The  one  determines  what  the  law  is, 
and  what  the  rights  of  the  parties  are,  with  reference  to 
transactions  already  had  ;  the  other  prescribes  what  the  law 
shall  be  in  future  cases  arising  under  it."^ 

*'The  legislative  power  we  understand  to  be  the  au- 
thority under  the  Constitution  to  make  laws  and  to  alter 
and  repeal  them.  Laws,  in  the  sense  in  which  the  word  is 
here  employed,  are  rules  of  civil  conduct,  or  statutes  which 
the  legislative  will  has  prescribed.  On  the  other  hand,  to 
adjudicate  upon,  and  protect  the  rights  and  interests  of  in- 
dividual citizens,  and  to  that  end  to  construe  and  apply  the 
laws,  is  the  peculiar  province  of  the  judicial  department."* 

^MerriU  v.  Sherburne,  i  N.  H.,  204. 

•  Marshai«l,  C.  J.,  in  Wayman  v.  Southard,  10  Wheat.,  p.  46. 

»  FiBi^D,  J.,  dissenting,  in  Sinking  Fund  Cases,  99  U.  S  ,  p.  761. 

^  CoOLHV,  Constitutional  Limitations,  No.  90.  For  other  definitions  of 
like  tenor,  see  Ratcliffc  v.  Anderson,  31  Gratt.,  p.  107  ;  Smith  v,  Strother, 
'  68  Cal.,  p.  196 ;  Denny  v,  Mattoon,  2  AH.,  p.  361 ;  Shepard  v.  Wheeling, 
3oW.Va.,  p.  482, 
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It  is  said,  in  an  early  Vennont  case,  that  '*  no  power 
can  be  properly  a  legislative  and  properly  a  judicial  power 
at  the  same  time  ;  and  as  to  mixed  powers,  the  separation 
of  the  departments  in  the  manner  prescribed  by  the  Con- 
stitution precludes  the  possibility  of  their  existence.*'^ 
This  may  be  true  theoretically,  but  it  seems  to-imply  some- 
thing more  a  priori  and  artificial  than  what  we  know  our 
constitutions  to  be,  and  it  will  be  found  difficult  to  apply. 
The  conclusion  of  a  California  court  that  there  is  a  multi- 
tude of  minor  duties  of  a  nondescript  character  which  are  not 
strictly  legislative,  or  strictly  executive,  or  strictly  judicial,* 
is  equally  true.  And  dubbing  these  ' '  administrative ' '  does 
not  much  mend  the  matter,  for  it  is  at  once  obvious  that 
this  does  not  make  a  fourth  department,  but  merely  gives 
a  name  to  a  group  of  duties  taken  from  the  legislative  and 
executive  departments.  Since  the  legislative  department 
is  the  broadest  in  scope,  and  perhaps  corresponds  most 
nearly  to  the  original  depositary  of  all  the  powers,  it  seems 
logical  to  leave  to  it  the  residuum,  and  say  that  everything 
not  clearly  executive  or  clearly  judicial  is  legislative.  And, 
in  general,  it  is  to  be  borne  in  mind  that  the  question  al- 
ways is,  not  what  is  the  etymological  meaning  of  legisla- 
tive and  judicial,  but  what  were  in  fact  the  functions  of 
legislature  and  courts,  respectively,  at  the  time  the  Consti- 
tution in  question  was  framed.* 

It  will  be  more  profitable  to  ascertain  what  is  the  prac- 
tical interpretation  given  to  the  terms  in  cases  where  the 
courts  have  been  obliged  to  determine  whether  the  principle 
of  the  division  of  powers  has  been  violated.  There  was  at 
first  a  tendency  to  run  to  the  legislature  for  a  special  dispen- 
sation in  the  way  of  an  appeal  or  a  new  trial,  or  a  suspen- 
sion of  a  troublesome  statute,  when  existing  laws  seemed  to 
have  left  a  *'hard  case"  stranded,  and  it  took  some  time 
to  make  it  thoroughly  understood  that  any  such  dispensa- 
tion was  wholly  inconsistent  with  the  co-ordinate  position 
of  the  judiciary.     Soon  after  the  organization  of  the  Federal 


>  Bates  V,  KimbaU,  2  Chip.,  77.        *  People  v,  Provines,  34  Cal.,  520. 
'  Shepard  v.  Wheeling,  30  W.  Va.,  p.  482 ;  Copp  v,  Henniker,  55  N.  H., 
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Supreme  Court",  a  case  came  to  it  from  Connecticut  in  which 
a  statute  granting  an  appeal  out  of  time  was  attacked  as 
unconstitutional.^  It  was  held  that  the  act  was  not  ex  post 
facto  or  otherwise  repugnant  to  the  Constitution  of  the 
United  States,  and  it  was  pointed  out  that  while  it  was  an 
exercise  of  judicial,  not  of  legislative  authority,  Connecti- 
cut was  still  acting  under  her  old  charter,  and  judicial  power 
was  not  forbidden  to  the  legislature.  The  same  question 
was  raised  early  in  Maine' and  Vermont',  and  it  was  decided 
that  granting  an  appeal  in  a  special  case  is  an  encroachment 
on  the  power  of  the  judiciary,  and  is  forbidden  to  the  legis- 
lature. The  other  departments  of  the  government  have 
no  control  over  judgments  of  the  courts,*  save  such  as  may 
be  given  them  by  the  constitutional  provisions  concerning 
pardons. 

And  interference  with  the  course  of  pending  cases,  be- 
fore judgment,  is  equally  forbidden.  As  has  been  said  in  a 
Massachusetts  case:*  ''  If,  for  example,  the  practical  opera- 
tion of  a  statute  is  to  determine  adversary  suits  pending 
between  party  and  party,  by  substituting  in  the  place  of  the 
well-settled  rules  of  law  the  arbitrary  will  of  the  legislature, 
and  thereby  controlling  the  action  of  the  tribunal  before 
which  the  suits  are  pending,  no  one  can  doubt  that  it  would 
be  an  unauthorized  act  of  legislation,  because  it  directly 
infringes  on  the  peculiar  and  appropriate  functions  of  the 
judiciary.  It  is  the  exclusive  province  of  the  courts  of  jus- 
tice to  apply  established  principles  to  cases  within  their 
jurisdiction,  and  to  enforce  their  decisions  by  rendering 
judgments  and  executing  them  by  suitable  process.  The 
legislature  has  no  power  to  interfere  with  this  jurisdiction 
in  such  manner  as  to  change  the  decision  of  cases  pend- 
ing before  the  courts,  or  to  impair  or  set  aside  their  judg- 
ments, or  take  cases  out  of  the  settled  course  of  judicial 
proceeding." 

Curative  statutes,  so-called,  frequently  give  rise  to  very 

1  Calder  v.  BuU,  3  DaU.,  p.  398. 

8  Lewis  V.  Webb,  3  Greenl.,  298.    •  Bates  v.  KimbaU,  2  Chip.,  77. 

*  Story,  Constitution,  Sec.  1587  ;  Ratcliffe  v,  Anderson,  31  Gratt,  105. 

*  Denny  v,  Mittooa,  2  All.,  3S1. 
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a  decree  shall  be  granted  accordingly,  and  it  is  annexed. 
In  the  case  of  the  City  of  Burlington  v.  Leebrick/  the 
constitutionality  of  the  act  was  drawn  in  question,  but  the 
Court  held  that  there  were  definite  issues  presented  and 
that  the  determination  of  them  was  so  far  judicial  in  char- 
acter that  it  might  be  referred  to  the  courts.  Nebraska 
has  a  similar  statute,  following  a  little  more  closely  the 
usual  forms  of  litigation  by  providing  for  personal  service 
on  defendants  by  the  sheriflf,  instead  of  notice  by  publica- 
tion as  in  Iowa,  and  the  decision  in  City  of  Burlington  v. 
Leebrick  has  been  followed,* 

Kansas  has  a  statute*  providing,  less  formally,  that  a 
city  of  the  second  class,  desiring  to  annex  unplatted,  adja- 
cent territory,  may  present  a  **  petition"  to  the  judge  of 
the  district  court,  describing  the  territory  *'and  asking 
said  judge  to  make  a  finding  as  to  the  advisability  of  add- 
ing said  territory  to  said  city."  **Upon  said  petition 
being  presented  to  said  judge,  with  proof  that  notice  of 
the  time  and  place  said  petition  shall  be  so  presented  has 
been  published  for  three  consecutive  weeks  in  some  news- 
paper published  in  said  city,  he  shall  proceed  to  hear  testi- 
mony as  to  the  advisability  of  making  such  addition;  and 
upon  such  hearing,  if  he  shall  be  satisfied  that  the  adding  of 
such  territor)'  will  be  to  its  interest,  and  will  cause  no  man- 
ifest injury  to  the  persons  owning  real  estate  in  the  terri- 
tory sought  to.be  so  added,  he  shall  so  find;  and  thereupon 
the  city  council  of  said  city  may  add  such  territory  to  said 
city  by  an  otdinance  providing  for  the  same.*'  This  was 
attacked  as  conferring  legislative  power  on  the  judiciary, 
but  the  court  balanced  oiF  the  authorities  on  the  point  and 
said,  as  it  had  been  held  both  ways,  the  action  could  not 
be  so  clearly  unjudicial  as  to  warrant  them  in  overthrowing 
the  statute.* 

Kansas  also  has  a  statute,*  providing  that  when  a  city 


1431a.,  252(1876). 

*  City  of  Wahoo  v,  Dickinson,  23  Neb.,  426  (18 
»  Compiled  Laws,  1889,  Sec.  884. 

*  CaUen  v.  City  of  Junction  City,  42  Kan.,  627  (1890). 

*  CompUed  Laws,  1889,  Section  552. 
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of  the  first  class  desires  to*  enlarge  its  limits  it  shall 
describe  the  proposed  new  boundary  by  ordinance,  and, 
within  twenty  days,  publish  it  in  the  official  city  paper; 
and  the  mayor,  at  the  next  term  of  the  district  court,  shall 
present  to  said  court  a  copy  of  the  ordinance  with  proof  of 
publication.  **  Thereupon  said  court  shall  determine 
whether  said  publication  has  been  made  as  herein  required, 
and  shall  then  consider  said  ordinance,  and  by  its  judgment 
either  approve,  disapprove  or  modify  the  same,  first  hear- 
ing all  objections,  if  any,  and  proofs,  if  any,  offered  by 
said  city  or  persons  affected  by  said  ordinance.  Should 
said  ordinance  be  approved  or  modified  by  said  court,  then 
the  limits  or  area  of  said  city  shall  be  enlarged  or  extended, 
as  therein  designated,  from  the  date  of  such  approval  or 
modification.  But,  should  it  be  disapproved  entirely,  then 
the  limits  or  area  of  the  city  shall  remain  unaffected  by 
such  proceedings;  but  should  the  same  be  approved  en- 
tirely, or  modified  and  approved,  the  judgment  of  said 
court  shall  stand,  and  the  limits  of  such  city  shall  be  ex- 
tended, as  is  in  said  judgment  specified,  and  the  determi- 
nation of  the  matter  thus  submitted  to  said  court  shall  be 
final,-  and  all  the  courts  of  the  State  shall  take  judicial 
notice  of  the  limits  or  area  of  such  city,  as  thus  enlarged 
and  extended,  and  of  all  the  steps  in  the  proceedings  lead- 
ing thereto. ' '  This  was  also  challenged  as  unconstitutional 
on  the  same  ground,  but  it  was  held  that  the  power  therein 
conferred  on  the  district  court  is  **judicial,"  within  the 
decision  in  the  preceding  case,  and  that  the  statute  is  valid.* 
The  point  was  again  raised,  and  again  decided  the  same 
way  and  on  the  same  ground,  the  last  decision  not  even 
being  referred  to.*  Nor  in  any  of  these  cases  was  any 
notice  taken  of  an  early  Kansas  decision,  in  which  the 
Court  went  a  little  out  of  its  way  to  hold  that  similar , 
authority,  then  conferred  on  the  probate  court,  was  judi- 
cial.' The  precise  question  as  to  whether  such  functions, 
if  delegated  by  the   Legislature,   could   be  delegated  to 

*  Ruling  V.  City  of  Topeka,  44  Kansas,  577  (1890). 
a  Hurla  V.  City  of  Kansas  City,  27  Pac.  Rep.  (1891). 
8  Kirkpatrick  v.  State,  5  Kansas,  673  (1868). 
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courts,  was  not  very  distinctly  raised  and  no  authority  was 
cited  on  the  point.  The  first  Kansas  case  did  cite,  in  addi- 
tion to  the  Iowa  and  Nebraska  decisions,  as  supporting  the 
conclusion  there  reached,  Blanchard  v.  Bissell,^  Kayserz/. 
Trustees  of  Bremen,*  and  Borough  of  Little  Meadows*.  Of 
these  the  first  is  not  in  point  at  all,  because  there  the  council 
petitions  the  county  commissioners,  whose  functions  are 
primarily  political.  The  others  are  briefly  and  unsatisfac- 
torily reported,  but  it  appears  from  the  Missouri  case  that  a 
petition  was  presented  to  the  Court,  and  if  it  found'certain 
facts  to  be  as  therein  set  forth,  the  town  was  to  be  declared 
incorporated,  regardless  of  the  Court's  personal  opinion  as 
to  the  expediency  of  it.  This  proceeding  is  said  to  be 
judicial.  From  the  Pennsylvania  case  it  appears  that  it 
was  the  practice  to  refer  the  petition  for  incorporation  to 
the  Grand  Jury,  who  reported  to  the  Court  of  Sessions  as 
to  the  truth  of  the  facts  alleged  therein,  and  the  Court 
confirmed  the  report  if  favorable.  In  that  particular  case 
it  was  held  simply  that  the  corporation  laws  did  not 
authorize  the  Court  to  include  several  farms  with  a  strag- 
gling hamlet  and  call  it  a  village,  and  the  question  as  to 
whether  courts  could  rightfully  exercise  such  functions  in 
any  case  was  not  at  all  considered.  Moreover,  thje  **  Court 
of  Sessions"  in  that  State  seems  to  designate  ''the  tribu- 
nal transacting  county  business,"  and  to  be,  like  the 
Board  of  County  Commissioners  of  other  States,  rather  an 
administrative  than  a  judicial  body. 

These  three  cases,  therefore,  seem  not  to  afford  a  very 
secure  foundation  for  a  decision  that  needs  authority  to  rest 
on,  and  it  seems  safe  to  assume  that  the  Iowa,  Nebraska 
and  Kansas  decisions  will  be  generally  regarded  as  out  of 
harmony  with  the  principles  heretofore  laid  down  as  settled. 
The  real  nature  of  the  proceedings  is,  perhaps,  more  appar- 
ent in  the  Kansas  cases,  because  they  masquerade  less  in 
the  guise  of  an  ordinary  lawsuit.  What  really  determines 
the  action  of  the  Court  in  all  the  cases  is  the  judge's  per- 
sonal opinion  as  to  the  expediency  of  including  certain 
territory,  for  the  future,  in  a  particular  political  subdivision. 

1 II  O.*  St,  96.  «  16  Mo.,  88.  »  35  Pa.  St.,  335. 
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ndings  as  to  platting,  and  contiguity,  and  notice,  are 
i  preliminary.  If*  the  conditions  under  which  annex- 
s  allowable  are  not  present,  the  Court  cannot  act  at 
it  if  the  necessary  conditions  are  shown  to  exist,  they 

at  all  control  the  action  of  the  Court.     This  phase 

matter  receives  comparatively  little  notice  in  the 
ns,  while  the  preliminary  findings  are  emphasized  as 
courts  were  sure  that  so  much,  at  least,  is  judicial, 
lid  in  the  Iowa  case  "  that  it  is  not  the  sole  province 
rts  to  determine  what  the  existing  law  is  in  relation 
le  existing  thing  already  done  or  happened.  It  is  as 
a  judicial  act  to  determine  what  are  the  facts  of  a 
alar  case,  and  whether  they  bring  the  case  within  the 
ion  of  a  recognized  principle  of  the  existing  law." 
mough  ;  but  that  is  not  the  same  thing  as  saying  that 
judicial  act  to  determine  what  are  the  facts  of  a  par- 
:  case,  and  whether  they  make  it  advisable  to  enact  a 
Lw.  Determining  facts  is  judicial  only  as  it  is  a  neces- 
Lcident  to  rendering  judgment  according  to  an  existing 
There  is  nothing  judicial  about  determining,  as  an 
ct  question,  when  Columbus  discovered  America,  or 
srmining  it  for  the  purpose  of  enabling  Congress  to 
:  when  the  World's  Fair,  in  commemoration  of  the 

ought  to  begin.  One  required  to  ascertain  the  facts 
irticular  case  without  the  power  to  render  a  judgment 
II  reviewable  only  according  to  established  law,  is  a 
issioner,  not  a  judge,  however  closely  he  may  follow 
il  forms.  ^ 

nd  it  is  an  abuse  of  terms  to  call  the  question  whether 
^  and  equity  require  the  annexation  of  certain  terri- 
L  judicial  one  because  it  calls  for  judgment  and  dis- 
1.  All  legislative  and  most  executive  acts  require 
me.*  Besides,  it  is  only  the  political  department  of 
ivemment  that  has  the  privilege  of  considering  the 
ct  justice  and  equity  of  its  acts.  ''Justice  and  equity," 
e  courts,  mean  merely  conformity  to  law,  and  one 

easily  fail  to  realize  how  radical  a  departure  from 

nited  States  v.  Ferreira,  13  How.,  40 ;  i  Kent,  297  n. 
uditor  V,  A.  T.  &  S.  F.  R.  R.  Co.,  6  Kan.,  500. 
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Anglo-Saxon  methods  it  is  to  leave  the  determination  of 
them  in  any  other  sense  to  the  judges.  It  is  throwing  away 
the  fruits  of  a  victory  which  it  took  a  thousand  years  to 
win,  and  abandoning  the  attempt  to  secure  a  government 
of  laws  and  not  of  men. 

The  determination  of  how  the  State  shall  be  subdivided 
for  the  purposes  of  local  government  is  pre-eminently  legis- 
lative. The  warrant  for  delegating  it  to  political  officers, 
like  county  commissioners  and  city  councils,  is  in  many  con- 
stitutions slender  enough.  It  is  frequently  implied,  rather 
than  expressly  stated,  local  self-government  being  appar- 
ently so  fundamental  an  assumption  that  it  did  not  occur 
to  anyone  as  being  necessary  to  insert  in  the  Constitution  a 
formal  declaration  that  it  is  to  be  retained.^  But  there  is 
no  ground  for  implying  any  kind  of  local  management 
except  such  as  was  then  customary,  and  certainly  a  legisla- 
ture must  find  express  warrant  to  justify  it  in  requiring  the 
judiciary  to  pass  on  the  expediency  of  incorporating  terri- 
tory. Clearly  a  mere  veto  power  is  legislative  in  character, 
but  the  courts  in  the  cases  in  hand  have  much  more  than 
this.  The  matter  rather  comes  before  them  in  the  shape  of 
a  committee  report,  which  they  may  adopt,reject,  or  amend 
to  suit  themselves. 

In  the  Nebraska  case,  and  in  the  first  of  the  three  recent 
Kansas  decisions,  the  courts  make  much  of  the  fact  that  the 
eflFect  of  the  proceeding  is  to  anticipate  litigation  and  avoid  a 
multiplicity  of  suits.  It  is  said  in  the  latter,  for  example  : 
*'To  avoid  separate  suits  of  this  character  by  individual 
landowners,  and  before  property  interests  are  affected  and 
perplexing  complications  arise,  this  section  provides  for  a 
determination  of  the  rights  of  all  the  parties  in  one  action. 

'*  The  practical  effect  of  this  statute  is  to  submit  to  the 
district  judge,  in  advance  of  its  enactment,  the  question  of 
the  legality  of  the  city  ordinance.''* 

The  novelty  of  this  very  desirable  consummation  might 
well  have  aroused  some  misgivings  as  to  its  regularity.  To 
allow  the  judiciary  a  decision  on  the  validity  of  a  law  before 

^  CooLBY,  Constitutional  Limitations,  No.  191. 
*  CaUen  v.  City  of  Junction,  43  Kan.,  p.  633. 
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it  has  involved  a  wrong  to  any  would  give  the  judiciary  an 
absolute  veto  upon  the  legislature/  and  the  people  no  more 
want  the  judiciary  than  the  legislature  supreme.  In  fact 
the  supremacy  of  the  judiciary  would  be  much  the  worse 
evil ;  for  the  people  might  in  a  few  months  undo  the  results 
of  legislative  mistake  or  perversity,  while  the  decfees  of  a 
judicial  oligarchy  might  be  remediless.*  Moreover,  neither 
the  legislature  nor  individuals  are  at  liberty  to  take  up  the 
time  of  the  courts  with  mere  legal  conundrums,  and  judi- 
cial deliverances  on  matters  not  in  litigation  settle  them, 
if  at  all,  not  by  furnishing  a  proper  precedent,  but  by  com- 
mitting the  judge.' 

The  findings,  then,  as  to  justice  and  equity,  as  the 
terms  are  used  in  these  statutes,  could  not  be  '*  judicial '' 
under  any  circumstances,  and  the  findings  as  to  platting, 
contiguity  and  notice  are  not  judicial  in  these  cases,  because 
they  are  not  made  with  a  view  to  determining  "  whether 
they  bring  the  case  within  the  operation  of  a  recognized 
principle  of  the  existing  law.*' 

If  these  conclusions  are  sound  in  theory,  they  are  also 
abundantly  supported  by  authority.  A  similar  statute 
came  before  the  Supreme  Court  of  Illinois  in  the  case  of 
City  of  Galesburg  v.  Hawkinson,*  and  that  Court  said  : 
"  Whether  cities,  towns  or  villages  should  be  incorporated, 
whether  enlarged  or  contracted  in  their  boundaries,  presents 
no  question  of  law  or  fact  for  judicial  determination.  It 
is  purely  a  question  of  policy  to  be  determined  by  the  legis- 
lative department."  It  was  further  pointed  out  that  while 
courts  may  deterinine  what  are  the  corporate  limits  already 
established,  whether  they  are  as  claimed,  whether  authority 
has  been  exceeded,  etc.,  all  this  implies  an  existing  law  ; 
but  here  the  question  presented  is,  what  shall  the  law  be 
as  to  boundaries,  and  the  decree  is  the  answer.  A  legisla- 
ture may  not  set  aside  a  judgment,  but  no  one  would  deny 
that  it  might  the  next  moment  change  city  boundaries  as 
fixed  by  such  a  decree. 

*  MuLFORD,  The  Nation,  205. 

*  Woodbury,  J.,  dissenting,  in  L/Uther  v,  Borden,  7  How.,  p.  52. 

*  CooLEY,  Principles  of  Constitutional  Law,  139. 

*  75  111.,  152  (1874). 
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the  Courts.  Annulling  ordinances  made  contrary  to  law 
superficially  bears  more  resemblance  to  judicial  action  than 
passing  ordinances  in  the  first  instance,  but  they  are  alike 
legislative  acts.  To  apply  the  doctrine  of  this  case  to  the 
annexation  of  territory:  if  it  would  be  legislative,  on  the 
petition  of  ten  taxpayers  having  no  special  grievance  to 
annul  an  annexation  ordinance  made  contrary  to  law,  a 
fortiori  is  it  legislative,  on  petition  of  a  city  not  claiming 
any  infraction  of  its  rights  under  existing  laws,  to  enact 
what,  if  passed  in  the  same  terms  by  a  legislative  body, 
would  be  an  annexation  ordinance. 

This  case  also  calls  attention  to  a  common  misappre- 
hension as  to  the  effect  of  a  judicial  decision  as  to  the  con- 
stitutionality of  a  law.  Courts  are  frequently  said  to  declare 
laws  unconstitutional  andvoid^  and  their  language,  it  must 
be  admitted,  frequently  takes  that  form.  But,  as  is  here 
pointed  out,  what  they  really  do  is  to  ignore  a  statute  that  is 
considered  unconstitutional,  and  decide  the  case  in  hand  as 
if  the  statute  did  not  exist.  The  Act  is  not  stricken  from 
the  statute  book,  and  it  is  not  superseded,  revoked,  or  an- 
nulled. If  the  courts  afterward  change  their  minds,  as  did 
the  Supreme  Court  of  the  United  States  in  the  legal  tender 
cases,  the  statute  is  just  as  effective  as  if  it  had  never  been 
pronounced  unconstitutional.  As  was  said  in  an  Ohio  case : 
*'The  general  and  abstract  question,  whether  an  act  of  the 
legislature  be  unconstitutional,  cannot  with  propriety  be 
presented  to  a  court ;  the  question  must  be  whether  the 
act  furnishes  the  rule  to  govern  the  particular  case.!'^  For 
this  reason  it  is  eminently  appropriate  that  the  legislature, 
if  it  acquiesces  in  the  decision,  should  repeal  such  acts,  as 
was  in  fact  sometimes  done*  when  for  the  courts  to  hold  laws 
unconstitutional  was  a  new  thing. 

It  has  been  held  in  Tennessee  that  the  creation  of  cor- 
porations is  a  legislative  matter  which  could  not  be  dele- 
gated to  the  courts  even  if  the  Constitution  were  silent  in 
regard  to  it.*    As,  however,  their  Constitution  authorizes 

*  Foster  v.  Commissioners,  9  O.  St.,  543;  Relation  of  the  Judidaty 
to  the  Constitution,  19  American  Law  Review,  175. 
3  19  American  Law  Review,  p.  i88. 
»  State  V.  Armstrong,  3  Sneed,  634. 
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the  legislature  to  grant  to  the  inferior  courts  such  powers 
with  regard  to  private  and  local  affairs  as  may  be  deemed 
expedient,  they  may  be  empowered  to  ^^  organize  ^^  corpora- 
tions ;  but  they  then  act  ministerially,  not  judicially,  and 
no  appeal  lies  from  a  refusal  to  organize/  These  rulings 
are  with  immediate  reference  to  business  corporations,  but 
the  reasoning  would  seem  to  apply  with  even  greater  force 
to  municipal  corporations. 

It  would  seem,   therefore,  that  the  considerations  of 
reason  and  policy  in  favor  of  placing  the  regulation  of 
municipal  boundaries  in  the  hands  of  the  judiciary,  ought 
to  be  more  weighty  than  we  have  found,  in  order  to  justify 
a  court  in  passing  by  these  authorities  to  follow  the  Iowa, 
Nebraska  and  Kansas  decisions.     Moreover,  the  statutes 
there  passed  upon  are  not  so  nearly  alike  as  they  appear  to 
have  been  considered.     In  Iowa  there  is  no  provision  for 
the  enactment  of  an  ordinance  by  the  council  at  any  stage 
of  the  proceedings  ;  under  the  Kansas  statute  last  men- 
tioned, an  ordinance  is  the  first  thing,  but  from  an  exam- 
ination of  the  statute  as  a  whole,  it  is  clear  that  the  '*  judg- 
menf  of  the  court,  not  the  ordinance,  is  ultimately  to 
determine    the    status    of  the  territory  concerned.      In 
Nebraska,  on  the  other  hand,  and  in  Kansas  under  the 
second-class  city  act,  the  annexation  is  consummated  by  an 
ordinance  to  be  passed  after  it  has  received  judicial  approval. 
It  is  not  impossible  that  these  ordinances  might  be  held 
efiFective  to  annex  the  territory,  even  if  the  action  of  the 
Court  in  the  matter  were  held  to  be  unauthorized  and 
wholly  nugatory.     No  notice  is  taken  of  the  distinction  in 
any  of  the  cases,  and  the  opinions  show  .that  it  was  the 
intention  to  go  the  whole  length  in  sustaining  the  action  of 
the  courts  as  judicial.     An  appeal  is  provided  for  in  both 
instances.     But  in  the  Kansas  statute  it  is  from  the  judge 
of  the  District  Court  to  the  District  Court,  and  as  in  that 
State  the  District  Court  consists  of  one  judge,  this  seems  to 
give  a  right  rather  less  valuable  than  an  '*  appeal  from 
Philip  drunk  to  Philip  sober  ;'*  for  in  this  instance  Philip  is 
presumably  sober  on  bbth  occasions,  and  there  is  no  pro- 

*  Ex  parte  Burns,  i  Tenn.,  Ch.  83  ;  ^.r/ar/^  Chad  well,  j</.,  95. 
29 
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on  as  to  what  would  be  the  reward  of  a  successful  appeal 
n  the  meantime,  the  council  had  passed  its  ordinance, 
'act  an  appeal  is  an  absurdity  where  the  question  is  as  to 
opinion  of  an  individual  as  to  the  advisability  of  annex- 
territory.  In  the  nature  of  things  it  can  not  be  tried, 
s  suggests  the  query  whether  leaving  to  the  arbitrary 
of  a  judge  interests  of  citizens  so  important  as  the  sub- 
ion  of  their  property  to  the  burdens  of  city  government 
lid  be  '*  due  process  of  law  "  and  the  '*  equal  protection 
bie  laws"  which  everyone  may  claim,  even  if  leaving 
matter  to  a  judge  were  otherwise  objectionable.^ 
The  Iowa  case  was  decided  with  only  the  inconclusive 
nsylvania  decision  previously  referred  to  before  it ;  the 
►raska  judges  ignored  the  Michigan  case  of  Shumway  v. 
nett  because  the  statutes  were  diflferent,  and  deliberately 
)wed  City  of  Burlington  v.  lycebrick  in  preference  to 
'  of  Galesburg  v.  Hawkinson.  Probably  there  was  no 
argument  in  any  of  the  Kansas  cases,  and  none  of 
Q  purport  to  go  very  fully  into  the  majtter  as  an  original 
ition. 

There  are  numerous  decisions  of  a  miscellaneous  char- 
r,  which  further  illustrate  the  relation  between  legisla- 
s  and  courts;  but  in  considering  these  it  is  to  be  noted 
in  many  constitutions  there  is  express  provision  for 
lin  mixed  tribunals,  in  some  of  which  the  judicial,  and 
others  the  administrative  element  is  the  more  prom- 
t.  Thus,  some  of  the  lower  courts  may  be  authorized 
xercise  some  non-judicial  functions ;  or  the  board  of 
ity  commissioners,  or  supervisors,  or  whatever  the  cor- 
3nding  officers  may  be  called,  may  be  vested  with  some 
:ial  powers.  It  is  only  decisions  that  do  not  seem  to 
on  any  peculiar  provision  of  this  sort  that  will  be  val- 
e  on  the  general  question. 

A  statute  authorizing  the  parties  to  agree  upon  a  mem- 
>f  the  bar  of  the  Supreme  Court  to  try  a  case  in  which 
judge  is  interested,  is  void.  The  attorney  selected 
Id  not  be  a  judge,  and  the  legislature  cannot  vest  judi- 

See  Yick  Wo  v,  Hopkins,  ii8  U.S.,  356  ;  Shumway  v,  Bennett,  29 
,  451. 
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cial  power  in  any  one  else.^  **  It  is  as  incompetent  for  the 
legislature  to  confer  the  power  to  tax  upon  the  judiciary  as 
upon  the  executive."*  The  legislature  cannot  require  the  . 
Supreme  Court  to  give  its  opinions  in  writing,  because 
writing  out  the  reasons  for  their  decisions  is  not  judicial,' 
or  require  it  to  prepare  the  syllabi  for  the  reports,*  or  re- 
quire courts  to  appoint  surveyors.*  It  seems  that  it  may 
provide  for  commissioners  to  * 'assist"  the  Supreme  Court, 
taking  care  not  to  authorize  them  to  decide  anything.*  On 
the  other  hand,  legislative  divorces  seem  to  be  bad  on  prin- 
ciple. Decisions  the  other  way  generally  proceed  on  an 
established  usage  which  it  is  scarcely  practicable  to  over-  ^ 

throw.  ^  u 

There  is  a  dictum  in  a  recent  Pennsylvania  case  to  the  t 

eflFect  that   admitting  attorneys  to  practice  is  a  judicial  ^ 

matter,  and  that  the  Legislature  may  not  order  admission  J 

on  compliance  with  certain  requirements.®    A  recent  New  t 

York  law  provides  that  the  Supreme  Court  or  county  judge  ^ 

may,  on  the  application  of  the  local  authorities,  order  a  L 

flagman  or  a  gate  to  be  maintained  at  railroad  crossings,  \ 

first  giving  notice  to  the  company  ;  and  the  Supreme  Court  T* 

has  held,  one  judge  dissenting,  that  this  is  a  mere  provision  r 

for  determining   the  necessity,    and  not  a  delegation  of  Jr 

legislative  power.*    One  is  inclined  to  say  that  the  former  Jj 

case  is  probably,  and  the  latter  certainly,  wrong,  unless  *" 

they  have  some  special  constitutional  warrant  not  referred  t 

to  in  the  opinions. 

It  was  said  in  a  Kansas  case  that  the  action  of  the 
Board  of  County  Commissioners,  in  rejecting  a  claim  against 
the  county,  is  so  far  judicial  that  an  appeal  may  be  taken, 

^  Van  Slyke  v.  Insurance  Co.,  39  Wis.,  390. 

•  Munday  v.  Rah  way,  43  N.  J.  L. ,  p.  348,  quoting  CooLBV,  Taxation,  34. 

•  Houston  V,  WiUiama,  13  Cal.  ,24.    In  a  very  emphatic  opinion  by 
Justice  FiBU>. 

•  Ex  parte  Griffiths,  Ind.,  83. 

^  Houseman  v,  Kent,  58  Mich.,  364. 

•  People  V,  Hayne,  83  Cal.,  iii  ;  Railroad  Co.  v,  Abilene  Town  Site 
Co.,  42  Kan.,  104.     State  v.  Noble,  118  Ind.,  350,  is  contra, 

^  Cooi^BY,  Constitutional  Limitations,  No.  113. 

•  Petition  of  Splane,  123  Pa.  St,  527. 

•  People  V,  Railroad  Co.,  12  N.  Y.  Sup.,  41. 
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t  not  SO  far  judicial  as  to  make  the  matter  res  judicata 
the  appeal  is  not  taken/  It  has  since  been  held  that  the 
ion  is  not  judicial,  but  the  appeal  is  still  allowed.*  Since 
\  statute  giving  the  "appeal"*  provides  for  notice  to  the 
mty,  possibly  it  may  be  said  that  appeal  is  not  used  in 
\  technical  sense,  and  this  is  merely  a  special  **way  of 
ting  into  court."  It  is  clear  that  appeals,  in  the  proper 
ise  of  the  term,  lie  only  from  the  action  of  a  tribunal 
thed  with  judicial  authority,  and  acting  in  a  judicial 
>acity.*  A  statute  also  provides  for  an  appeal  from  the 
nmissioners'  award  of  road  damages,  to  be  taken  *'  upon 
\  same  terms,  in  the  same  manner,  and  with  like  eflFect 
in  appeals  from  judgments  of  justices  of  the  peace  in 
il  cases."*  The  language  here  excludes  any  fiction 
>ut  a  special  way  of  getting  into  court,  and  if  the  ap- 
llee.was  not  already  in  court,  there  is  no  provision  for 
vice  at  all.  The  judiciary  article  of  the  Constitution 
thorizes  the  legislature  to  create  courts  inferior  to  the 
preme  Court,*  and  the  legislative  article  provides  that 
he  legislature  may  confer  upon  tribunals  transacting  the 
mty  business  of  the  several  counties  such  powers  of  local 
^islation  and  administration  as  it  shall  deem  expedi- 
t."'^  But  both  the  language  and  the  position  of  this 
use  seem  to  forbid  reading  into  it  authority  to  confer 
iicial  power  on  the  tribunal  transacting  the  county  busi- 
5S,  and  it  would  seem  that  an  express  permission  of  this 
•t  is  indispensable  to  justify  making  a  political  body  also 
burt  under  the  other  section.  Calling  the  action  of  county 
cnmissioners  in  such  cases  **  quasi-judicial"  *  is  not  meet- 
y  the  point,  and  as  an  original  question,  it  would  seem  that 
ire  is  no  authority  for  vesting  judicial  power  in  the  com- 
ssioners  in  any  case,  and  that  therefore  their  decisions  are 
t  appealable. 

^  Commissioners  v,  KeUer,  6  Kan.,  307. 
'  GiUett  V,  Commissioners,  18  Kan.,  410. 

*  Compiled  Laws,  1889,  Sec.  1649. 

*  story.  Constitution^  1761.        ^Compiled  Laws,  1889,  Sec.  5480. 
«  Art.  Ill,  Sec.  i.  '  Art  II,  Sec.  21. 

*  County  of  Leavenworth  v.  Brewer,  9  Kan.,  p.  319 ;  Fulkerson  v, 
mmissioners,  31  Kan.,  126. 
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There  remains  the  question  whether  non-judicial 
functions,  which  may  not  be  imposed  on  the  courts  as  such, 
may  yet  be  imposed  on  the  judges  as  individuals.  The 
question,  of  course,  does  not  arise  where,  as  is  frequently 
the  case,  the  Constitution  provides  expressly  that  persons 
exercising  functions  properly  pertaining  to  one  department 
shall  not  exercise  those  pertaining  to  any  other.  And  it  is 
difficult  to  discover  any  justification  for  such  a  subterfuge 
where  this  is  not  done.  It  does  not  at  all  avoid  the  reasons 
of  policy  which  dictate  the  separation  of  the  duty  of  mak- 
ing laws  from  that  of  expounding  them.  To  litigate  the 
constitutionality  of  a  law  before  the  legislature  which 
passed  it,  or  before  a  judge  who  had  given  it  his  approval 
before  its  enactment,  would  be  unsatisfactory,  not  because 
of  anything  that  pertains  to  the  officers  as  such,  but  be- 
cause of  what  pertains  to  them  as  men.  Yet  when,  in  1793, 
the  United  States  Circuit  Courts  were  directed  to  examine 
into  pension  claims  and  report  to  the  departments,  while 
all  agreed  that  the  duties  required  were  not  judicial,  and 
therefore  could  not  be  performed  by  them  as  courts,  yet 
there  was  some  diflference  of  opinion  at  first  as  to  whether 
the  judges  might  not,  outside  their  judicial  duties,  per- 
form the  services  as  commissioners.  The  first  case  under 
the  Act  went  oflF  on  the  ground  that  this  was  an  unwar- 
rantable construction  of  the  statute,^  but  a  little  conference 
between  the  judges  led  them  to  the  conclusion  that  the 
Constitution  would  not  warrant  it,  if  the  statute  did. 

Long  afterward  the  appointment  of  supervisors  of  con- 
gressional elections  by  the  circuit  judges,  on  a  petition 
from  voters,  was  opposed  by  certain  citizens  of  Cincinnati 
as  unconstitutional  on  this  ground,  but  the  duty  was  held 
to  be  judicial.*  The  judge  added  that  if  the  Act  directed 
him  to  act  personally  as  supervisor,  he  would  decline  to 
obey  it  It  was  also  pointed  out  that  the  Constitution  of 
the  United  States  authorizes  Congress  to  vest  the  appoint- 
ment of  subordinate  officers  in  the  courts  of  justice,*  and 
the  statute  was  construed  as  giving  the  power  to  the  Court. 

^Haybam*sCase,  2  Dall.,  409,  41011. 

'  In  re  Citizens  of  Cincinnati,  2  Flip.,  228.        •  Art.  II,  Sec.  2. 
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The  action  seems  not  to  be  judicial  except  in  the  sense  that 
it  is  thus  authorized  to  be  performed  by  a  court;  and  under 
a  similar  State  law  it  was  held  in  Massachusetts  that  the 
court  could  not  act  because  the  appointment  was  not  judi- 
cial, and  the  judges  could  not  act  because  the  Constitution 
expressly  forbids  them  to  hold  such  an  office.'  But  these 
decisions  do  not  go  very  far  toward  determining  whether 
they  might  make  such  appointments  under  a  Constitution 
which  does  not  forbid  them  to  perform  other  than  judicial 
duties  except  by  assigning  the  powers  of  government  to 
a  legislature,  an  executive  and  a  judiciary. 

It  has  been  said  in  California  that  a  police  judge  may 
be  made  ex  officio  police  commissioner,  because  the  three 
departments  which  the  Constitution  requires  shall  be  kept 
separate  are  the  departments  of  the  State  government,  and 
the  legislature  may  mix  powers  in  the  local  government, 
which  it  is  to  establish,  as  much  as  it  pleases.*  This  is 
certainly  untying  the  knot  by  cutting  it  The  whole  his- 
tory of  the  doctrine,  and  the  whole  practical  application  of 
it  elsewhere,  forbids  such  an  interpretation.  There  seems 
to  be  nothing  peculiar  in  the  Constitution  of  California  to 
justify  it,  and  it  does  not  reassure  one  as  to  the  correctness 
of  the  decision  to  find  that  it  calls  the  appointment  of 
policemen  a  judicial  act,  or  if  not  strictly  so,  not  so  clearly 
executive  or  legislative  as  to  be  forbidden  to  the  judiciary 
department. 

It  has  been  held  allowable  from  early  days  in  Kansas 
to  impose  other  than  judicial  duties  on  the  Probate  Judge. 
In  passing  upon  a  portion  of  the  liquor  law  of  that  State, 
which  provides  for  the  issue  of  "druggists'  permits"  by 
the  Probate  Judge,  the  correctness  of  these  decisions  was 
questioned,  but  it  was  thought  then  the  less  evil  to  follow 
them.'  It  is  said  that  the  eflfect  of  the  statute  is  to  create 
the  office  of  commissioner  of  licenses,  and  provide  that  it 
shall  be  filled  by  the  person  occupying  the  position  of  Pro- 
bate Judge.     It  is  also  suggested  that  the  earlier  decisions  * 


^  Case  of  Supervisors,  114  Mass.,  247. 

*  People  V,  Provines,  34  Cal.,  520. 

B  Intoxicating  Liquor  Cases,  25  Kan.,  751. 
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are  somewhat  countenanced  by  the  fact  that  the  judges  of 
the  Supreme  and  District  Courts,  but  not  the  judges  of  the 
Probate  Courts,  are  expressly  forbidden  by  the  Constitution 
to  hold  other  offices  of  trust  or  profit.  If,  however,  this 
would  be  forbidden  without  an  express  prohibition,  the 
omission  of  a  prohibition  cannot  amount  to  a  grant  In 
an  earlier  case  there  is  an  enumeration  of  the  somewhat 
curious  jumble  of  duties  at  that  time  given  to  the  Probate 
Court  or  Probate  Judge,  with  a  caveat  as  to  the  constitution- 
ality of  such  as  had  not  been  adjudicated,  and  a  dictum  to 
theeffisct  that  the  non-judicial  functions  could  not  be  forced 
on  the  judge  against  his  will.'  To  allow  him  to  act  or  not, 
as  he  chose,  would  not  be  very  satisfactory  as  a  practical 
matter,  and  it  would  be  anomalous  for  any  one  in  the  State 
to  be  at  liberty  to  disregard  a  law  unless  it  is  void. 

But  there  is  a  class  of  cases  much  more  satisfactory 
than  any  of  these,  which  negatives  completely  the  right  of 
a  legislature  to  impose  extra-judicial  duties  on  the  incum- 
bents of  judicial  offices,  without  express  constitutional  war- 
rant These  arc  the  decisions  in  regard  to  the  right  of  the 
other  departments  of  government  to  call  for  the  opinions 
of  the  justices  of  the  Supreme  Court  on  questions  of  law. 
The  practice,  so  far  as  it  prevails  here,  is  obviously  modelled 
on  that  of  the  English  House  of  Lords,  in  accordance  with 
which  the  judges  are  called  upon  to  give  the  House  their 
opinion  on  feigned  cases,  and  nothing  is  clearer  than  that 
these  opinions  are  not  binding,  and  therefore  not  judicial. 
About  the  tfme  the  Federal  judges  had  under  consideration 
the  question  as  to  their  duty  under  the  Pension  Act  before 
referred  to.  President  Washington  made  a  formal  request 
for  the  opinion  of  the  justices  of  the  Supreme  Court  on 
various  questions  of  international  and  maritime  law,  and 
they  finally  declined  to  give  them,*  taking  the  ground  that 
under  the  Constitution  "neither  the  legislative  nor  execu- 
tive branches  can  constitutionally  assign  to  the  judicial 
any  duties  but  such  as  are  properly  judicial,  and  to  be  per- 

^  In  r^  Johnson,  12  Kan.,  p.  104. 

>  For  an  account  of  this  correspondence,  see  4  American  Torist,  293. 
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ned  in  a  judicial  manner."*  The  case  of  the  United 
tes  V.  Todd*  is  a  decision  going  practically  to  this  length, 
1  it,  with  the  refusal  of  the  justices,  has  been  accepted  as 
ling  the  matter  under  the  Federal  Constitution.  That 
ler  such  circumstances  the  judges  act  merely  as  advisers 
he  other  departments  is  the  natural  inference  from  the 
fin  of  the  practice,  and  such  has  generally  been  the  con- 
sion  of  the  State  as  well  as  the  Federal  judges.*  Some 
f  dozen  States  have  provisions  in  their  constitutions 
horizing  the  other  departments  to  call  on  the  judiciary 
such  opinions.  New  York,  Vermont  and  Minnesota 
^e  statutes  purporting  to  give  like  authority,  but  Minne- 
\  has  held  hers  unconstitutional,*  and  one  would  expect 

same  decision  with  regard  to  the  others  if  they  were 
[tested. 

The  conclusion  seems  to  be  that  the  definitions  which 
tned  so  meagre  and  insufficient  are  both  accurate  and 
iplete.  The  Federal  Constitution  describes  the  judicial 
irer  of  which  it  speaks,  as  extending  to  all  cases  in  law 
[  equity.*  Now,  "  a  case  is  a  controversy  between  par- 
\  which  has  taken  shape  for  judicial  decision,"  •  and  it 
the  whole  of  ''judicial  power,"  as  the  words  are  used 
the  constitutions,  to  hear  and  determine  litigated  cases^ 
jept  as  other  matters  may  be  strictly  incidental  to  that, 
lundred  years  of  exposition  has  merely  confirmed  Ram- 
on's original  view  of  the  matter.     He  says:'^ 

"Xlie  executive  not  only  dispenses  the  honors,  but 
ds  the  sword  of  the  community.  The  legislature  not 
y  commands  the  purse,  but  prescribes  the  rules  by 
ich  the  duties  and  rights  of  every  citizen  are  to  be  reg- 

1  Letter  of  Jay,  C.  J.,  ax^d  others,  to  President  WitSHiNGTON,  concem- 
tbe  pension  matter,  2  Dall.,  410  n.  '  13  How.,  52  n. 

*  Replj  of  the  Judges,  33  Conn.,  586 ;  a  paper  on  the  Duty  of  Judges 
Constitutional  Advisers,  24  American  Law  Review,  369,  collects  the  de- 
[>ns,  also  collating  in  a  note  the  questions  submitted  in  the  various 
es. 

♦  Application  of  the  Senate,  10  Minn.,  78.        *  Art  III,  Sec.  2. 

8  John  Marshall,  in  a  speech  in  Congress,  reported  in  5  Wheat 
K,  16 ;  also  in  Osbom  v,  U.  S.  Bank,  9  Wheat,  p.  819. 
^  Federalist,  No.  78. 
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ulated.  The  judiciary,  on  the  contrary,  has  no  influence 
over  either  the  sword  or  the  purse  ;  no  direction  either  of 
the  strength  or  of  the  wealth  of  the  society,  and  can  take 
no  active  resolution  whatever.  It  may  be  truly  said  to 
have  neither  force  nor  will^  but  merely  judgment,  and 
must  ultimately  depend  upon  aid  of  the  executive  arm  for 
the  eflScacious  exercise  even  of  this  faculty. 

**  This  simple  view  of  the  matter  suggests  several  im- 
portant consequences:  it  proves  incontestably  that  the 
judiciary  is,  beyond  comparison,  the  weakest  of  the  three 
departments  of  power ;  that  it  can  never  attack  with  success 
either  of  the  other  two ;  tod  that  all  possible  care  is 
requisite  to  enable  it  to  defend  itself  against  their  attacks. " 

With  a  full  appreciation  of  the  fact  that  enabling  the 
judiciary  to  defend  itself  against  the  attacks  of  the  other 
departments  was  the  crowning  feature  of  the  Constitution 
he  was  commending,  he  called  the  courts  of  justice  the 
bulwarks  of  a  limited  Constitution  against  legislative  en- 
croachments,'and  pointed  out  the  subordinate  condition 
of  the  judiciary  department  as  the  defect  which  elsewhere 
has  left  constitutional  limitations  to  the  mercy  of  the  legis- 
lature. That  system  which  best  preserves  the  inde- 
pendence of  each  department  approaches  nearest  to  the 
perfection  of  civil  government  and  the  security  of  civil 
liberty.*  The  courts  are  commissioned  by  the  people  to 
maintain  this  independence  as  completely  as  the  nature 
of  society  and  the  imperfections  of  human  institutions 
will  permit,  and  to  this  end  they  must,  with  firmness,  but 
with  all  due  courtesy  and  forbearance,  resist  all  legislative 
intrusion  into  their  field,  and  with  equal  firmness  and 
courtesy  must  they  decline  to  exercise  forbidden  power 
when  it  is  oflFered  them.  Encroachments  from  either  side 
alike  obscure  the  lint,  and  no  encroachment  is  so  easy  to 
oppose  as  the  first 

Topeka^  Kansas. 

^  Federalist,  No.  78.  «  Ratcliffe  v.  Anderson,  31  Gratt.,  105. 
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HISTORICAL  STUDIES  IN  ENGUSH  JURISPRU- 

DENCE. 

II. 

CRIMES  AND  THEIR  PUNIskMENT. 


By  Hampton  L.  Carson,  Esq. 


Having  considered  some  of  the  rules  of  practice  relat- 
ing to  criminal  trials,  and  the  method  of  procedure,  we 
now  turn  to  the  crimes  themselves,  in  order  to  form  an  ade- 
quate idea  of  the  nature  of  the  English  criminal  code.  It 
is  shocking  to  find  how  severe  and  indiscriminate  was  the 
punishment  visited  upon  all  classes  of  offenders.  As  we 
dwell  upon  some  strange  provisions,  we  shall  be  tempted  to 
doubt  that  such  a  system  ever  could  have  prevailed  among 
a  people  who  loudly  boasted  in  the  ears  of  Europe  that  they 
were  governed  by  laws  of  benign  and  gentle  sway. 

The  most  comprehensive  division  of  crimes  is  into 
felonies  and  misdemeanors.  Felonies  embraced  all  offences 
that  were  punished  by  death  by  custom,  and  included  all 
the  crimes  of  highest  grade,  from  treason  and  murder  to 
robbery  and  breach  of  prison.  The  punishment  attached 
to  felonies,  where  the  offender  could  not  claim  the  benefit 
of  clergy  (which  was  an  exemption  from  temporal  punish- 
ment on  the  ground  that  the  offender  was  in  holy  orders,  of 
which  the  test  in  early  days  was  ability  to  read),  was  death 
by  hanging,  forfeitufe  of  lands  and  goods  and  corruption  of 
blood.  The  benefit  of  clergy  was  not  permitted  to  high 
treason  nor  to  misdemeanors,  and  in  the  former  the  death 
punishment  was  added  to  by  the  sentence  that  the  felon 
should  be  drawn  and  quartered.  The  phrase  '*  felony  with- 
out benefit  of  clergy  "  practically  meant  a  crime  punishable 
by  instant  death. 

Misdemeanors  embraced  all  the  lower  grades  of  crime, 
from  assaults  and  batteries  to  perjury  and  libel.  The  pun- 
ishment was  generally  by  fine  and  imprisonment,  some- 
times by  transportation  for  life  or  years. 

In  addition  to  these  there  were  many  offences  falling 
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within  one  class  or  the  other  by  special  legislative  enact- 
ment. 

The  Common  Law,  or  that  great  body  of  customs 
which  owed  their  validity  to  the  antiquity  of  their  observ- 
ance, and  not  to  a^y  solemn  enactment  of  Parliament,  was 
not  a  savage  or  a  bloody  code,  considering  its  ancient  ori- 
gin and  the  barbarism  of  the  tribes  among  whom  it  pre- 
vailed. In  Saxon  times  human  life  was  rarely  forfeited,  as 
blood  could  be  atoned  for  by  money,  and  each  man,  accord- 
ing to  his  station,  had  his  price.  As  time  went  on,  and 
civilization  increased,  and  wealth  and  commerce  grew,  the 
government  or  Court  party,  or  whatever  party  held  the 
xeins  of  power,  became  more  and  more  cruel.  Crimes  pun- 
ishable by  death  were  created  by  the  score,  until  the  cata- 
logue became  an  appalling  one  both  as  to  the  number  and 
character  of  the  oflfences.  The  marvel  is  that  one  genera- 
tion never  repealed  the  laws  of  their  predecessors;  and  so 
the  mass  went  rolling  on  from  century  to  century,  augment- 
ing in  bulk,  black  with  terror,  heartsickening  in  its  atroci- 
ties. The  bigotry  of  kings,  the  avarice  of  queens,  the  am- 
bitious plans  of  the  nobles,  the  fanaticism  of  the  clergy, 
the  selfish  pleasures  of  the  rich,  the  jealousies  of  land- 
owners, the  brutality  of  sheriffs,  the  greed  of  gaolers,  and 
the  interests  of  scheming  monopolists,  alike  demanded  vic- 
tims and  cried  out  for  blood.  Whether  a  man  purveyed 
victuals  without  warrant,  or  imported  ' '  false  and  evil  coin, ' ' 
whether  he  stole  a  falcon  or  concealed  a  hawk,  or  exported 
wools,  leather  or  lead,  the  laws  of  Edward  I,  Edward  III 
and  Richard  II  inflicted  upon  these  offenders  the  frightful 
punishment  of  death.  Yet  two  of -these  kings  were  men 
who,  fired  by  holy  zeal,  caught  up  their  arms  to  battle  with 
the  Saracen  for  the  sepulchre  of  Him  who  taught  ''peace 
on  earth  and  good  will  towards  men." 

In  a  statute  of  Henry  IV  we  have  a  singular  instance 
of  royal  avarice  making  war  upon  the  ignorance  of  the 
alchemists,  who  vainly  pretended  to  transmute  all  metals 
into  gold.  The  law  provided  that  *'  none  from  thenceforth 
shall  use  to  multiply  gold  or  silver,  nor  use  the  craft  of 
multiplication,  and  if  any  do  he  shall  incur  the  pain  of 


Digitized  by 


Google 


d 


O     HISTORICAL  STUDIES  IN  ENGLISH  JURISPRUDENCE. 

ony.*'  It  is  stranger  still  to  see,  at  a  much  later  day,  the 
umph  of  knowledge  over  credulity  still  tainted  with 
pidity;  for  when  it  was  found  that  smelters  feared  to  ex- 
cise their  art  of  refining  metals,  lest  they  should  incur  the 
nalties  of  Henry's  law,  William  and*MARY  repealed  the 
itute  with  this  proviso,  *' that  the  gold  or  silver  extracted 
'  the  art  of  smelting  should  be  carried  to  the  Tower  of 
)ndon,  for  the  making  of  monies,  and  be  not  otherwise 
sposed  of." 

In  the  reign  of  Elizabeth,  if  any  one  forged  a  deed  or 
ill  with  the  intent  to  defeat  the  interest  of  any  person  in 
ids,  he  was  to  be  placed  upon  the  pillory,  have  both  his 
rs  cut  oflf,  his  nostrils  slit  and  seared  with  a  hot  iron,  to 
;  imprisoned  all  his  life  and  forfeit  all  the  profits  of  his 
tids.  As  late  as  the  days  of  GEOR.GE  II,  one  Japhet  Croke, 
tas  Sir  Peter  Stranger,  was  convicted  of  forging  a  deed, 
id  suffered  all  the  penalties  of  the  Act. 

No  new  felonies  were  created  in  the  reign  of  Cha;rles  I. 

reviewing  the  succeeding  reigns  we  can  only  select 
stances  here  and  there  to  show  the  spirit  and  temper  of 
e  times.  The  following  are  some  of  the  offences  which 
iglish  kings  and  queens,  lords  and  commons,  thought 
^rthy  of  the  death  penalty:  to  maliciously  bum  stacks  of 
rn  or  kill  cattle  in  the  night;  to  personate  bail;  to  coun- 
rfeit  lottery  tickets,  stamps,  exchequer  bills  or  the  seal  of 
e  Bank  of  London;  to  blanch  copper  and  mix  it  with 
Iver;  to  assault  a  privy  counsellor  in  the  execution  of 
s  office;  to  steal  a  pump  from  any  ship;  to  burn  a  wood 
coppice;  to  return  from  transportation;  to  take  a  reward 
r  helping  to  the  recovery  of  stolen  goods;  to  tear,  spoil 
burn  the  garments  of  any  one  in  the  street,  or  to  engage 
smuggling. 

What  rich  material  is  here  awaiting  the  historian  and 
e  moralist !  What  livid  colors  for  the  brush  of  some  lite- 
ry  Turner! 

In  1736,  in  the  reign  of  GEORGE  II,  the  list  had  grown 
Qger  and  blacker.  To  appear  in  disguise  in  any  forest, 
rk,  road  or  heath,  and  wound  or  kill  a  red  deer;  to  rob  a 
irren  of  rabbits;  to  steal  fish  out  of  any  river  or  pond; 
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to  cut  down  a  tree  in  any  avenue  or  orchard;  to  set  fire  to 
any  house  or  barn — these  acts  were  punished  by  death. 
This  was  the  famous  Black  Act.  To  send  threatening 
letters,  anonymous  or  signed  by  fictitious  names,  demand- 
ing money,  venison  or  other  valuable  thing;  to  break  down 
turnpike  gates  or  fences;  to  steal  lead  or  iron;  to  damage 
Westminster  bridge;  to  enlist  in  the  service  of  any  foreign 
prince  without  His  Majesty's  leave;  to  steal  sheep  or  cattle; 
to  hold  correspondence  with  the  sons  of  the  Pretender;  to 
steal  linen,  fustian  or  cotton  goods  from  bleaching  fields; 
to  cut  or  destroy  velvet  in  the  loom,  or  to  destroy  any  tools 
used  in  the  weaving  of  velvet;  to  counterfeit  any  stamp 
used  in  the  duty  on  hats;  to  forge  any  debenture  bond 
relating  to  the  duties  of  excise  upon  beer  and  cider,  hides, 
skins,  and  the  drawbacks  on  wines,  sweets  and  ale 
licenses,  and  to  steal  from  the  person  to  the  value  of  five 
shillings — all  these  were  punished  by  the  dreadful  penalty 
of  death. 

Yet  this  was  the  England  of  Shakespeare  and  Phiup 
Sidney,  of  Hale  and  Milton,  of  Addison  and  Pope,  of 
Burke  and  Wilberforce  and  Hannah  More  ! 

In  the  year  1810 — within  the  lifetime  of  many  now 
alive — Lord  Holland,  in  a  debate  in  the  House  of  Lords, 
declared  that  no  less  than  three  hundred  and  thirty-four 
offences,  among  the  variety  of  actions  that  men  were  daily 
liable  to  commit,  were  punishable  by  death.  These  laws 
had  been  rigidly  enforced.  The  State  trials  are  filled  with 
the  despairing  shrieks  of  thousands  of  legally-butchered 
men  and  women.  In  the  time  of  Henry  VI  more  persons 
were  executed  in  England  in  one  year,  for  highway  robbery 
alone,  than  the  whole  number  executed  in  France  in  seven 
years.  In  the  reign  of  Henry  VIII  seventy-two  thousand 
thieves  were  hanged,  at  the  rate  of  about  two  thousand  a 
year.  In  the  year  1685 — that  awful  year,  which  reddens  in 
the  sight  as  that  of  the  Bloody  Assizes — the  pitiless  and  fero- 
cious Jeffreys  executed  hundreds  of  men  and  women 
against  the  law  and  the  evidence.  Whole  counties  were  cov- 
ered by  the  gibbeted  remains  of  human  beings,  the  air  was 
poisoned  by  the  stench  of  rotting  limbs,  and  belated  trav- 
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ellers,  hurrying  o'er  the  heaths,  were  startled  at  each  lonely 
crossroad  by  swaying  bodies  hung  in  chains  and  glisten- 
ing in  the  moonlight  with  ghastly  horrors  !  In  1763  fre- 
quent mention  is  made,  in  the  books,  magazines  and  news- 
papers, of  the  bodies  of  malefactors,  conveyed  after  execu- 
tion to  Black  Heath,  Finchley  and  Kennington  Commons  or 
Hounslow  Heath,  for  the  purpose  of  being  there  permanently 
suspended.  "In  those  days,''  says  a  recent  writer,  **the 
approach  to  London  on  all  sides  seems  to  have  lain  through 

serried  files  of  gibbets,  growing  closer  and  more  thronged 

■^^tJi  as  the  distance  from  the  city  diminished,  till  they  and  their 

;2S  occupants  arranged  themselves  in  rows  of  ghastly  and 

;^^3  grinning  sentinels  along  both  sides  of  the  principal  avenues. 

And,  by  way  of  a  high  temple  of  the  gallows,  in  a  central 
point  toward  which  all  these  ranges  might  be  supposed  to 
t^",  '"  converge — like  the  temple  at   Luxor  amid   its  avenue  of 

Sphinxes,  or  rather,  like  the  blood-stained  shrine  of  Mex- 
t-y.^  itli,  in  the  centre  of  the  capital  of  Montezuma — stood 

f«gj  Temple  Bar  with  its  range  of  grinning  skulls,  beneath 

**  which,  when  the  gory  heads  were  first  stuck  up,  Horace 

f   """  Walpole  saw  the  industrious  idle  of  the  city  lounging  with 

ample  store  of  spy-glasses,  through  wliich  passengers  were 
allowed  to  peep  at  them  for  the  small  charge  of  one-half 
penny." 

In  1785,  in  the  reign  of  George  IH,  no  less  than  ninety, 
seven  persons  were  executed  in  London  for  the  oflfence  of 
shop-lifting;  and  in  1816,  at  the  very  time  when  Sir  Samuel 
ROMILLY  was  pleading  for  the  repeal  of  this  sanguinary  law, 
there  was  a  child  in  Newgate  Prison,  not  ten  years  of  age, 
under  sentence  of  death  for  stealing.  The  Recorder  of  Lon- 
don was  reported  to  have  said  that  '*it  was  intended  to 
enforce  the  law  strictly  in  the  future,  to  interpose  some 
check,  if  possible,  to  the  increase  of  youthful  depravity." 
English  conservatism  was  strongly  stubborn,  and  re- 
sisted for  years  all  movements  of  reform.  The  scalding  tears 
and  flowing  blood  of  thousands  of  unhappy  victims  had 
failed  to  thaw  the  frozen  heart  of  justice.  We  hfive 
not  the  space  within  the  limits  of  this  paper  to  trace  the 
history  of  the  amelioration  of  the  criminal  code.    Humanity 
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triumphed;  the  self-sacrificing laborsof  Howard,  the  caustic 
wit  of  Sydney  Smith,  the  eloquence  of  Brougham,  the 
white-souled  philanthropy  of  Romilly,  acting  on  the  quick- 
ened intelligence  and  sensitive  conscience  of  the  nineteenth 
century,  prevailed  at  last,  and  this  barbarous  code,  with 
all  its  attendant  horrors,  passed  into  history,  fit  only  to  be 
compared  to  that  regulation  of  the  Inquisition  which  denied 
to  suspected  heretics  the  assistance  of  the  law. 

We  now  go  back,  in  point  of  time,  to  glance  at  a  few 
laws  that  owed  their  .origin  to  horror  of  the  black  arts. 
To  no  other  source  can  be  attributed  the  statutes  against 
rogues  and  vagabonds;  for  to  be  found  in  the  company  of 
those  calling  themselves  Egyptians,  though  nothing  more 
than  gypsies,  for  the  space  of  one  month,  was  visited  by 
death.  The  language  of  the  statute  of  32d  Henry  VHI, 
is  curious  and  worthy  to  be  quoted.  It  reads  as  follows: 
'*  An  Act  for  the  avoiding  and  banishing  out  of  this  realm 
of  certain  outlandish  people,  calling  themselves  Egyptians, 
using  no  craft  nor  feat  of  merchandise  for  to  live  by,  but 
going  from  place  to  place  in  great  companies,  using  great, 
subtile  and  crafty  means  to  deceive  the  King's  subjects 
bearing  them  in  hand,  that  they,  by  palmistry,  could  tell 
men's  and  women's  fortunes."  They  are  then  banished 
from  the  realm  under  pain  of  death.  Superstition  and  cru- 
elty could  scarcely  go  farther  than  this. 

In  the  first  year  of  the  reign  of  James  I,  it  was  enacted 
that  '*if  any  person  shall  use,  practise  or  exercise  any 
invocation  or  conjuration  of  any  evil  or  wicked  spirit;  or 
shall  consult,  entertain,  employ,  feed  or  reward  any  wicked 
or  evil  spirit,  to  or  for  any  intent  or  purpose;  or  take  up  any 
dead  man,  woman  or  child  out  of  his  or  their  graves  or  any 
other  place,  or  the  skin,  bone  or  any  other  part  of  any  dead 
person,  to  be  employed  in  any  manner  of  witchcraft,  sorcery, 
charm  or  enchantment,  whereby  any  person  shall  be  killed, 
destroyed,  wasted  or  consumed,  pained  or  lamed  in  his  or 
her  body  or  any  part  thereof,  every  such  person  or  persons, 
their  aiders,  abettors  and  counsellors,  being  thereof  convict 
and  attaint,  shall  suflFer  death  as  a  felon  without  clergy." 
Or  if  any  one  should  undertake,  by  witchcraft,  to  tell  where 
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treasures  of  gold  or  silver  could  be  found,  or  where  stolen 
goods  could  be  recovered,  or  cast  a  spell  on  anyone,  or 
whereby  the  cattle  or  goods  of  a  person  shall  be  wasted  or 
destroyed,  he  shall,  upon  conviction  of  a  first  offence,  suffer 
imprisonment  for  one  year,  and  once  a  quarter  stand  two 
hours  in  the  pillory;  and  if  convicted  of  a  second  offence  he 
shall  die  a  felon^s  death. 

Under  this  law  many  trials  and  executions  took  place. 
The  great  and  pure  name  of  Sir  Mathew  Hale  is.  stained 
by  his  actions  upon  the  trials  of  the  witches  at  Bury  St. 
Edmund's  in  1662.  It  is  not,  perhaps,  to  be  wondered  at  in 
that  dark  age  that  the  mind  of  the  judge  was  unable  to  cast 
off  the  thrall  of  superstition,  because  he  openly  declared 
that  Holy  Writ  had  said  *'  Thou  shalt  not  suffer  a  witch  to 
live;"  but  it  is  strange  as  well  as  sad  to  see  how  completely 
nervous  dread  had  paralyzed  his  powerful  mind,  for  he 
failed  to  enforce  the  rules  of  evidence,  of  which  he  was  so 
great  a  master,  so  as  to  connect  the  prisoners  with  the 
charge.  Had  he  done  so,  their  lives  would  have  been 
spared.  The  trials  are  very  interesting,  but  we  can  only 
allude  to  them  in  a  few  words. 

The  charge  was  that  Amy  Dory  and  Rose  Cullender, 
two  wrinkled  old  women,  had  bewitched  several  children. 
The  mother  of  one  child  had  left  her  infant  for  the  day 
with  one  of  the  old  women,  and  at  night  he  fell  into  such 
strange  fits  of  swooning  that  the  mother  was  much  fright- 
ened. She  went  to  a  Doctor  Jacob,  who  told  her  to  hang 
the  child's  blanket  up  in  the  chimney  comer  all  day,  and 
at  night,  when  she  put  the  child  into  bed,  to  put  it  into  the 
blanket,  and  if  anything  fell  out  to  throw  it  into  the  fire. 
And  when  she  took  the  blanket  down  a  great  toad  fell  out, 
which  hopped  up  and  down  the  hearth,  and  she  cast  it  into 
the  fire,  and  after  sputtering  for  awhile,  ''there  was  no 
more  seen  than  if  there  had  been  none  there,"  and  after 
the  toad  was  burned  the  child  recovered  and  was  well. 

The  other  children  were  said  to  have  cast  up  pins  and 
nails,  and  to  have  become  speechless  whenever  Amy  Dory 
touched  them.  The  children  had  also,  at  some  previous 
time,  declared  that  the  witches  had  visited  them  in  the 
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form  of  a  bee  and  a  mouse.  At  times  the  children  would 
see  things  run  up  and  down  the  house  like  poultry^  or  mice, 
**  and  one  of  them  screeched  out  like  a  rat  when  touched 
by  the  tongs.'*  There  was  no  evidence  at  all  to  connect 
the  so-called  witches  with  these  silly  fancies  ;  the  evidence 
rested  on  the  simple  hearsay  evidence  of  the  declarations 
of  the  children,  who  would  not  or  could  not  themselves 
testify  in  Court,  because  some  of  them  were  too  sick  to  be 
brought  there  and  the  rest  were  said  to  be  speechless. 
Then  the  famous  Dr.  Thomas  Browne,  of  Norwich,  the 
author  of  the*'  Religio  Medici,''  and  a  man  of  great  knowl- 
edge and  repute,  was  put  upon  the  witness-stand.  He  was 
clearly  of  opinion  that  the  children  were  bewitched,  ''be- 
cause in  Denmark  there  had  been  a  great  discovery  of 
witches  who  afflicted  people  by  conveying  pins  into  them, 
and  needles  and  nails."  Then  comes  an  expression  of 
opinion  that  would  shame  some  of  our  modern  experts: 
"The  devil  in  such  cases  did  work  upon  the  bodies  of  men 
and  women  upon  a  natural  foundation;  that  is,  he  stirred 
up  and  excited  humors  in  the  body  to  great  excess,  whereby 
he  did,  in  an  extraordinary  manner,  afflict  them  with  dis- 
temper, but  only  heightened  by  the  subtility  of  the  devil, 
co-operating  with  the  malice  of  the  witches  who  instigate 
him  to  villainy." 

This  learned  nonsense  appeared  to  be  sufficient  to 
satisfy  the  judge,  until  some  ingenious  person  suggested 
that  the  children  might  be  guilty  of  deceit;  and  so  they 
were  blindfolded  and  told  that  the  witches  were  approach- 
ing, and  then  another  person  touched  them,  which  produced 
the  same  eflfect  as  the  touch  of  the  witch,  by  throwing 
them  into  fits.  "This  put  the  Court  and  all  persons  into 
a  stand,"  until  it  was  remarked  that  possibly  the  children 
might  be  deceived  by  a  suspicion  that  the  witches  had 
touched  them,  when  they  did  not.  This  shrewd  sug- 
gestion removed  all  doubt,  but  evidence  was  still  further 
produced  that  Rose  Cullender  must  be  a  witch,  because 
two  years  since  a  carter  had  run  his  wagon  against  her 
house,  and  she  was  angry  and  must  have  bewitched  his 
cart,  because  it  upset  several  times  during  the  day,  and  his 
horses  afterward  died. 
30 
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The  judge,  instead  of  telling  the  jury  that  there  was 
absolutely  no  evidence  to  show  that  the  prisoners  were 
guilty,  briefly  declared  that  witchcraft  existed,  and  that  he 
would  not  repeat  the  evidence,  which  he  desired  them 
Strictly  to  observe,  **  for  to  condemn  the  innocent  and  to  let 
the  guilty  go  free  were  both  an  abomination  to  the  Lord.'* 
In  half  an  hour  the  jury  convicted  them,  and  at  the  same 
time  the  children  recovered  their  speech  and  health,  and 
slept  well  that  night,  ''only  little  Susan  Chandler  felt  a 
pairj  like  pricking  of  pins  in  her  stomach."  The  Court 
gave  judgment  that  the  witches  be  hanged. 

Thus  superstition  opened  wide  her  main,  and  fed  upon 
the  bodies  and  the  minds  of  men.  We  smile  at  the  learned 
folly  of  those  days  ;  we  marvel  at  the  helplessness  of  so 
great  a  judge,  and  are  startled  at  the  ignorance  of  so  dis- 
tinguished an  ornament  of  learning  as  Sir  Thomas  Browne, 
when  we  remember  that  this  was  the  age  of  Milton, 
Locke,  and  William  Penn  ;  but  as  late  as  171 1  we  find 
Mr.  Addison,  in  the  Spectator^  avowing  his  belief  that 
there  is  such  a  thing  as  witchcraft,  and  many  years  after 
the  Statute  of  9th  George  II  had  forbidden  prosecutions 
for  witchcraft.  Sir  William  Blackstone  boldly  declared 
his  belief  that  Mr.  Addison  was  right. 

Let  us  now  look  at  a  few  examples  of  fanaticism. 
There  was  an  ancient  writ,  known  to  the  Common  Law, 
by  which  heretics  were  burned — the  De  Haeretico  Cimbar- 
endo.  It  was  not  very  well  determined  who  had  the 
authority  to  convict  of  this  offence,  nor  did  the  laws  declare 
very  specifically  what  constituted  the  offence.  In  the 
reign  of  Henry  IV  the  seeds  of  the  Reformation  had  begun 
to  spread  under  the  name  of  Lollardy,  and  the  clergy  sharp- 
ened to  its  keenest  edge  the  axe  of  persecution.  Statutes 
were  passed  and  repealed  and  re-enacted  as  Protestants  and 
Catholics  in  turn  ascended  the  throne.  The  Six  Bloody 
Articles  were  established.  The  opposers  of  transubstantia- 
tion  were  sentenced  to  be  burnt  by  fire;  and  those  denying 
communion  in  one  kind,  celibacy  of  the  clergy,  monastic 
vows,  the  sacrifice  of  the  Mass  and  auricular  confession, 
were  to  suffer  death  as  felons.    In  the  reign  of  Philip  and 


i 


Digitized  by 


Google 


CRIMES  AND  THEIR  PUNISHMENT.  467 

Mary,  Cardinal  Pole  was  sent  from  Rome  to  call  the  realm 
back  into  the  right  way,  from  which  it  had  strayed.  Sta- 
tutes were  passed  for  the  repressing  of  heresies  and  the 
enormities  of  LoUardy,  while  all  statutes  against  the  See 
of  Rome  were  repealed.  The  first  act  of  Elizabeth  was  to 
restore  all  ancient  jurisdictions  to  the  crown,  to  repeal  all 
former  statutes  and  abolish  all  foreign  power.  Jesuits  and 
priests  were  ordered  to  depart,  and  forbidden  to  return  to 
the  realm.  The  penalty  for  receiving  them  was  felony 
without  clergy.  Persons  were  punished  for  obstinately  re- 
fusing to  come  to  church,  or  for  persuading  others  to  im- 
pugn the  Queen's  ecclesiastical  authority.  Popish  re- 
cusants were  subjected  to  penalties  for  removing  to  a 
greater  distance  than  five  miles  from  the  places  of  their 
abode.  The  laws  of  Elizabeth  were  less  severe  than  those 
of  her  predecessors,  but  the  writ  for  burning  heretics  re- 
mained in  force,  and  the  most  recent  instances  of  its  being 
put  in  execution  were  upon  two  Anabaptists  in  the  seven- 
teenth year  of  her  reign,  and  upon  two  Arians  in  the  ninth 
year'  of  James  I. 

Ignorance,  superstition,  intolerance  and  bigotry  led 
monarchs  to  believe  that  they  alone  held  the  lamp  of  truth, 
while  all  others  wandered  in  utter  darkness ;  and  so  they 
gravely  set  themselves  the  task  of  solving  the  problem,  as 
stated  by  Beccaria,  that,  given  the  force  of  the  muscles  and 
the  sensibility  of  the  nerves  of  a  conscientious  man  or  wo- 
man, it  is  required  to  find  the  exact  degree  of  pain  necessary 
to  extort  a  confession  of  heresy,  or  to  work  a  change  of  re- 
ligious convictions.  Strange  that  it  should  have  cost  the 
world  centuries  of  woe  before  men  could  learn  that  fire  can. 
never  bum  the  conscience  into  ashes,  that  persecution  can 
never  rack  the  bones  of  truth,  and  that  bigotry  can  never 
seal  the  prison  doors  of  liberty!  It  is  also  strange  that  the 
most  fiendish  passions  of  the  heart  have  been  those  kindled 
in  the  name  of  religion. 

The  old  Saxon  idea,  embodied  in  the  ordeal,  of  appeal- 
ing to  Heaven  for  a  decision  upon  earthly  questions,  took 
shape  in  the  Norman  trial  by  battle,  which  was  the  recog- 
nized method  of  determining  the  ownership  of  land*     The 
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hampions  of  the  parties  to  the  suit  contended  with  each 
ther  in  lists,  enclosed  like  those  of  chivalry,  from  sunrise 
ntil  the  stars  appeared  in  the  evening,  with  staves  an  ell 
:)ng,  and  a  leathern  target,  in  the  hope  that  victory  would 
e  awarded  unto  him  to  whom  the  right  belonged.  A  cel- 
brated  case  of  this  kind  occurred  in  the  reign  of  Elizabeth 
lone  else  was  known  until  1818,  when  in  the  case  of  Ash- 
Drd  V,  Thornton,  where  the  defendant  insisted  upon  his 
ight  to  wage  battle  under  the  law,  Lord  Chief  Justice 
'Ampbell  decided  **that  the  law  of  the  land  was  in  favor 
f  the  trial  by  battle,  and  it  is  our  duty  to  pronounce  the 
iw  as  it  is,  and  not  as  we  may  wish  it  to  be.''  The  public 
Lorror  and  disgust,  which  led  to  the  passage  of  an  Act  of 
Parliament  changing  the  law,  are  well  described  in  Henry 
)rabbe  Robinson's  Diary. 

Two  curious  enactments  of  Philip  and  Mary  challenge 
ttention.  One  provided  that  whoever  wore  silk  on  his  hat, 
irdle,  scabbard,  hose,  shoes,  or  spur  leather,  should  be  im- 
irisoned  for  three  months  and  forfeit  ten  pounds.  The 
ther  furnished  a  convenient  means  of  replenishing  an  ex- 
austed  exchequer  by  compelling  persons  convicted  of 
peaking  false  and  malicious  scandal  of  the  kidg  or  queen, 
3  stand  in  the  pillory  and  lose  their  ears,  or  else  pay  one 
undred  pounds  to  the  queen. 

Several  centuries  later,  laws  were  passed  against  buying 
p  provisions  in  a  market  for  the  purpose  of  selling  them 
gain,  which  constituted  the  oflfences  of  forestalling  and 
^grating,  and  were  forbidden  because  the  price  of  food 
light  be  increased. 

In  the  long  list  of  oflfences  thus  hastily  reviewed,  stretch- 
ig  from  the  time  of  Edward  I  to  William  IV,  a  period  of 
lore  than  five  hundred  years,  we  have  seen  reflected  as  in 
mirror  some  of  the  features  of  the  English  people:  their 
rutality,  their  avarice,  their  superstition,  their  fanaticism, 
leir  hatred,  their  fears,  their  pleasures,  their  tyrannies, 
leir  ignorance  of  human  nature,  of  political  economy,  and 
f  the  laws  of  trade.  It  is  not  an  agreeable  picture,  we 
>ufess,  but  it  is  none  the  less  true,  and  will  only  add  to  our 
ppreciation  of  the  many  noble  and  heroic  traits  which 
cist  in  English  character. 
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**The  laws,"  says  the  celebrated  Beccaria,  '*are  al- 
ways several  ages  behind  the  actual  improvement  of  the 
nation  which  they  govern."  This  observation,  while  true 
of  law  in  general,  is  particularly  true  of  the  criminal  law. 


SUPREME  COURT  OF  TENNESSEE. 


Nashville  Trust  Co.  v.  Fourth  National  Bank. 


Syllabus. 

Assignment  for  Benefit  of  Creditors — Set-off  in  Insolvency,— K  bank 
held  the  notes  of  a  depositor  who  became  insolvent  and  made  an  assign- 
ment for  the  benefit  of  creditors.  Held,  that  the  bank  had  a  right  to  set 
off  the  notes  against  the  deposit,  although  the  assignment  occurred  before 
their  maturity. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

E.  H.  East,  Esq.,  and  J.  C.  McReynolds,  Esq., 
for  appellants. 

Messrs.  Dickenson  and  Frazer  for  appellee. 

Opinion  of  the  Court. 
Pitts,  Special  Judge.— The  Connell-Hall-McLester 
Company,  a  Tennessee  mercantile  corporation  located  at 
Nashville,  executed  a  general  assignment  to  the  Nashville 
Trust  Company,  for  the  benefit  of  creditors,  on  the  4th  day 
of  June,  1891.  The  deed  of  assignment  conveyed  to  the 
assignee  all  the  property  and  assets  belonging  to  the  assign- 
or company,  schedules  being  annexed  under  oath,  speci- 
fying, among  other  things,  all  moneys  on  deposit  in  the 
Fourth  National  Bank  of  Nashville.  At  the  date  of  the 
assignment  the  assignor  company  had  on  deposit,  subject 
to  its  check,  in  said  bank,  $5,222.66,  and  the  bank  held 
its  four  notes  for  borrowed  money,  due  as  follows: 

One  due  July  3,  1891,  for $  10,000  00 

One  due  July  17,  1891,  for 4,50000 

One  due  July  19,  1891,  for 9,00000 

One  due  August  22,  1891,  for 4i5oo  00 

Making  total  of .  |28,ooo  00 
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The  bank,  after  the  assignment  was  made  and  noted  for 
registration,  and  on  the  same  day  it  was  made,  with  knowl- 
edge of  the  assignment,  applied  said  deposit  to  the  credit 
of  the  assignor  upon  its  indebtedness  to  the  bank  on  the 
above-stated  notes.  Within  three  days  after  the  assignment 
the  assignee  drew  its  check  upon  the  bank  for  the  amount 
of  the  deposit,  caused  the  same  to  be  presented  for  pay- 
ment, and  payment  was  refused.  The  assignor  is  insolvent, 
and  was  insolvent  at  the  date  of  the  assignment,  and  will 
not  pay  its  debts  in  full.  On  the  4th  day  of  December, 
1891,  the  assignee  and  the  Fourth  National  Bank  submit- 
ted an  agreed  case  to  the  Chancery  Court  at  Nashville  for 
decision  upon  the  foregoing  facts;  the  assignee  claiming, 
as  stated  in  the  agreed  case,  *'  that  it  had  the  right  to  col- 
lect the  deposit,  and  that  it  still  has  such  right,  or,  if  it 
has  not  this  right,  that,  in  the  pro  rata  distribution  of  the 
proceeds  of  the  assets  among  the  creditors  of  the  Connell- 
Hall-Mclycster  Company,  it  has  the  right  to  charge  said 
bank  with  the  sum  so  on  deposit  and  appropriated,  as  so 
much  cash  received  on  its  pro  rata  share  of  said  proceeds 
upon  its  debt  of  $28,000;'*  and  the  bank  claiming  **that 
it  had  the  right  to  appropriate  said  deposit  in  payment  on 
said  notes,  prove  its  debt  for  the  balance,  and  collect  its 
pro  rata  share  of  the  trust  fund  on  said  balance  as  other 
creditors,  and  that  it  now  has  such  right.*'  These  ques- 
tions were  submitted  for  decision,  with  the  agreement  that 
costs  should  be  paid  by  the  losing  party.  The  Chancellor 
held  for  the  defendant,  the  bank,  grounding  his  decision 
upon  the  doctrine  of  equitable  set-oflf,  and  the  complainant 
has  appealed. 

Two  questions  are  now  presented  for  decision.  The 
first  is  whether  the  doctrine  of  equitable  set-oflf  applied, 
and  gave  to  the  bank,  immediately  upon  the  assignment 
being  made  and  the  insolvency  of  the  assignor  established, 
the  right  to  have  the  deposit  credited  upon  or  allowed  as 
a  set-oflf  against  the  indebtedness  of  the  assignor  not  then 
due.  The  complainant's  counsel  argues,  with  much  force . 
and .  plausibility,  that  the  mere  fact  that  one  of  the  parties 
to  independent  cross- indebtedness  is  insolvent  constitutes 


Digitized  by 


Google 


OPINION  OF  THE  COURT.  47 1 

no  ground  for  equitable  set-oflf ;  that  some  connection  of 
dependence,  or  "mutual  credit,"  in  addition  to  insolvency, 
is  essential ;  that  more  especially  is  this  so  when  the 
indebtedness  of  one  of  the  parties  is  not  due,  and  that, 
too,  of  the  party  who  is  seeking  to  obtain  the  set-oflf ;  that 
to  apply  the  doctrine  of  set-off  to  such  a  case  would  be  to 
allow  a  party  to  collect  a  debt  before  it  is  due,  without  the 
consent  of  his  debtor,  and  thus  violate  the  contract  which 
the  parties  have  made  ;  and  that  in  this  case  such  a  result 
would  give  the  bank  a  preference  over  other  creditors  of 
the  assignor,  and  violates  the  statute  which  provides  for  • 
the  equal  pro  rata  distribution  of  the  assets  of  insolvent 
debtors  under  general  assignments,  as  well  as  the  like 
statutory  provisions  in  regard  to  insolvent  corporations. 
On  the  other  hand,  it  is  argued  with  equal  force  and 
plausibility  for  defendant  that  insolvency  is,  of  itself,  a 
suflScient  ground  for  equitable  set-off,  without  any  connec- 
tion or  **  mutual  credit"  between  the  debts  or  parties;  that 
connection  and  insolvency  are  separate  and  distinct  grounds 
for  such  relief,  each  being  alone  suflScient;  that,  where 
insolvency  exists,  it  makes  no  difference  that  the  indebt- 
edness on  one  side  is  not  due,  nor  which  party  is  insolvent, 
— whether  the  party  seeking  the  set-off  or  the  party 
resisting  it;  that,  under  the  statutes  providing  for  the  equal 
pro  rata  distribution  of  the  assets  of  insolvent  persons  and 
corporations,  the  assets  of  the  insolvent,  in  respect  to 
choses  in  action,  are  only  the  balances  due  the  insolvent 
estate  after  deducting  all  proper  credits,  counterclaims  and 
set-pffs,  as  its  liabilities  are  only  the  balances  due  from  it, 
ascertained  in  like  manner,  and  therefore  that  to  allow  the 
set-off  claimed  in  this  case  is  not  to  disturb,  but  to  preserve 
and  enforce,  equality  among  creditors;  and  that  to  refuse 
it  would  be  to  give  other  creditors  a  preference  over  the 
bank,  and  work  injustice  to  the  latter  by  compelling  it  to 
pay  in  full  what  it  owes  to  the  insolvent,  and  take  a  pro 
rata  on  what  the  insolvent  owes  it. 

The  second  question  is,  the  indebtedness  on  both  sides 
being  due  when  the  agreed  case  was  filed,  whether  the 
bank  has  the  legal  right  of  set-off.     On  this  question,  in 
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addition  to  the  contentions  already  suggested,  it  is  insisted 
for  complainant  that  the  rights  of  the  parties  were  fixed  at 
the  date  of  the  assignment,  and,  the  bank  having  no  right 
to  set-oflf  at  that  date,  it  has  not  such  right  now;  that  the 
lapse  of  time  did  not  enlarge  defendant's  right  in  this 
respect;  and  that  the  assignee  represents  the  creditors  of 
the  assignor,  and  not  the  assignor  only;  and  therefore  that 
the  assignee  is  not  to  be  regarded  as  standing  in  the  shoes 
of  the  assignor  simply.  On  the  other  hand,  it  is  insisted 
for  defendant  that  the  assignee  takes,  not  only  a^  a  volun- 
teer, subject  to  all  the  equities  existing  against  the  assignor, 
and  not  as  a  purchaser  for  value,  but  also  as  the  personal 
representative  of  the  assignor,  and  stands  for  and  in  the 
place  of  the  assignor  in  all  respects,  except  as  to  personal 
liability;  that  the  agreed  case  is,  in  effect,  a  suit  to  recover 
the  deposit  by  the  Connell-Hall-McLester  Company,  by  its 
assignee  and  personal  representative,  and  that,  the  debts 
being  mutual  and  all  due,  the  bank  has  the  legal  right  of 
set-oflf  to  the  extent  of  the  deposit. 

Opposed  as  they  are  to  each  other,  the  positions  of 
counsel  are  each  supported  by  apparently  well-considered 
cases  on  both  of  the  general  questions  stated;  but  no  adju- 
dication of  this  Court,  upon  a  similar  state  of  facts,  has 
been  cited,  nor  is  the  Court  aware  of  any  case  in  this  State 
in  which  the  precise  questions  here  raised  have  been  deci- 
ded. The  adjudged  cases  in  this  country  and  in  England, 
and  the  text-books  founded  upon  them,  are  in  hopeless  and 
irreconcilable  conflict  on  many  of  the  points  involved. 
Any  eflfort  to  reconcile  them  would  be  utterly  futile.  There 
is  no  touchstone  of  reason  that  will  distinguish  and  har- 
monize them  upon  any  general  principle  applicable  to  all 
of  them,  for  their  antagonism  is  not  apparent,  simply,  but 
real  and  fundamental.  They  but  furnish  one  of  the  many 
illustrations  of  that  diversity  of  judgment  which  is  inher- 
ent in  the  minds  of  men,  which  often,  out  of  substantially 
similar  raw  materials  and  general  conditions,  has  founded 
and  built  up  dissimilar  systems  of  jurisprudence,  and  which 
too  often  proves  a  delusion  and  snare  to  the  worshipper  of 
mere  precedent.     We  must  therefore  look  for  guidance  tp 
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our  own  State  on  the  general  subject,  and  to  the  principles 
involved,  which  appear  to  be  sustained  by  reason  and  the 
weight  of  authority;  and,  first  of  all,  it  must  be  remem- 
bered that  the  doctrine  of  set-oflf,  whether  legal  or  equit- 
able, is  essentially  a  doctrine  of  equity.  It  was  that 
natural  justice  and  equity  which  dictates  that  the  demands 
of  parties,  mutually  indebted,  should  be  set  off  against 
each  other,  and  only  the  balance  recovered,  that  gave  birth 
to  the  idea  of  accomplishing  the  result  in  a  judicial  pro- 
ceeding. The  common  law,  for  simplicity  of  procedure, 
determined  otherwise,  and  held  that  each  claim  must  be 
prosecuted  separately.  **The  natural  sense  of  mankind," 
says  Lord  Mansfield,  **was  first  shocked  at  this  in  the 
case  of  bankrupts;  and  it  was  provided  for  by  4  Anne,  Ch. 
17,  §  II,  and  5  Geo.  II.,  Ch.  30,  §  28."^  *'In  pursuance  of 
these  old  statutes,  and  of  the  dictates  of  equity,"  says  the 
Supreme  Court  of  the  United  States  in  Carr  v.  Hamilton,* 
V  the  principle  of  set-off  between  mutual  debts  and  credits 
has,  for  nearly  two  centuries  past,  been  adopted  in  the 
English  bankrupt  laws,  and  has  always  prevailed  in  our 
own  whenever  we  have  had  such  a  law  in  force  on  our 
statute  book;  and  it  mattered  not  whether  the  debt  was  due 
at  the  time  of  bankruptcy  or  not," — citing  authorities. 

The  jurisdiction  of  courts  of  equity  over  the  subject 
of  set-off  was  exercised  before  there  was  any  statute  upon 
the  subject,'  and  has  often  been  applied  in  cases  not  within 
the  statutes.*  By  the  civil  law,  from  which  the  great  body 
of  our  system  of  equity  comes,  a  cross-debt  was,  by  mere 
operation  of  law,  without  any  act  of  the  parties,  extin- 
guished. It  was  treated  as  an  absolute  payment.  Courts  of 
equity  in  this  country,  while  not  going  so  far,  have  accom- 
plished the  same  results  in  numerous  cases,  by  granting 

>  Gree  v.  Farmer,  4  Burrows,  2214,  2220,  cited  in  2  Story,  Eq.  Jur., 

i  1433. 

«  129  U.  S.,  255,  256 ;  9  Sap.  Ct  Rep.,  295. 

'  Hawkins  v.  Freeman,  2  £q.  Cas.  Abr.,  10;  Chapman  v.  Derby,  2 
Vem.,  117. 

*  WiUiams  v,  Davis,  2  Sim.,  461 ;  ExparU  Prescott,  i  Atk.,  331 ; 
Lanesborongh  v,  Jones,  i  P.  Wms.,  326;  Greene  v.  Darling,  5  Mason, 
207. 
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srpetual  injunctions  against  judgments  in  favor  of  insolv- 
it  persons  who  were  indebted  in  larger  amounts  to  the 
idgment  debtor/  and  in  other  cases,  where,  on  account 
'  the  non-residence  of  the  judgment  plaintiflF,  or  for 
;her  reason,  the  defendant  could  not  save  the  demand  due 
imself  except  by  setting  it  oflf  against  the  judgment* 
he  Court,  in  all  such  cases,  is  governed,  not  by  the  statute 
f  set-oflf,  but  by  the  general  principles  of  equity,*  and  the 
^neral  principle  of  equitable  set-oflF  seems  to  be  allowed 
here  the  party  claiming  it  appears,  in  good  conscience, 
>  be  entitled  to  it,  and  no  superior  equity  in  favor  of  the 
arty  resisting  it  will  be  thereby  defeated.*  The  same 
ithor  says:  '*The  natural  equity,  to  have  mutual,  but 
Qconnected,  demands,  between  two  parties  who  have  been 
ealing  with  each  other,  set  oflf,  is,  as  a  general  rule, 
iperior  to  the  claim  of  any  other  creditor  who  has  not 
ealt  with  the  insolvent  upon  the  faith  of  specific  fund 
jainst  which  the  right  of  set-oflf  is  claimed."*  With 
lese  general  principles  in  view,  we  proceed  to  examine 
le  reasons  urged  in  arguments  for  and  against  the  appli- 
ition  of  the  doctrine  of  equitable  set-oflf  in  this  case. 

And,  firsts  as  to  the  capacity  in  which  the  complain- 
at  stands  before  the  Court.  Is  the  Nashville  Trust  Com- 
any  to  be  regarded  as  standing  in  the  shoes  of  its  assignor, 
le  Connell-Hall-McLester  Company,  or  upon  diflferent  and 
igher  ground?  On  the  first  point  the  authorities  are  in 
armony ;  but  we  are  of  opinion  that  reason  and  the  weight 
f  authority  support  the  view  that  an  assignee  for  the 
enefit  of  creditors  takes  the  choses  in  action  of  his  as- 
gnor,  not  as  a  purchaser  for  value,  but  as  a  volunteer,  and 
lerefore  subject  to  all  the  defences  and  equities  existing 
gjainst  them  in  the  hands  of  the  assignor;  and  not  only 
),  but  that  he  holds  as  the  representative  of  the  assignor 

^  Brazelton  v.  Brooks,  2  Head,  193 ;  Hough  v,  Chaffin,  4  Sneed, 
8. 

*  Gregory  v.  Hasbrook,  i  Tenn.,  Ch.  320;  Edminson  v.  Baxter,  4 
ayw.,  Tenn.,  112;  Wat.  Set-off,  §  431. 

«  Jeffries  v,  Evans,  43  Amer.  Dec,  158. 

*  Wat  Set-Off,  {  439. 
»  Ibid.,  \  438. 
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and  his  estate^  and  in  this  respect  is  to  be  distinguished 
from  a  particular  assignee,  holding  for  himself,  either  as 
volunteer  or  purchaser.'  He  receives  the  legal  title,  not  for 
himself,  but  in  trust,  to  collect  and  disburse  to  creditors. 
All  rights  of  action  of  the  assignor  pass  to  him  for  this 
purpose;  and  to  all  suits  against  the  assignor's  estate,  and 
which  are  to  affect  the  assets  in  his  hands,  he  must  be  a 
party.  This  is  the  estate,  and  these  are  the  functions,  of 
an  ordinary  administrator  or  personal  representative.  It 
is  frequently  said  of  such  an  assignee  that  he  represents 
the  creditors,  as  it  is  said  of  an  administrator,  where  the 
estate  is  insolvent,  that  he  represents  creditors,  and,  where 
it  is  solvent,  that  he  represents  distributees;  and  in  the 
sense  in  which  it  is  so  said  it  is  true.  But  by  this  is  mani- 
festly meant  no  more  than  that  the  representative's  ulti- 
mate accountability  is  to  the  classes  of  persons  who  stand 
to  him  in  the  relation  of  beneficiaries,  who  are  ultimately 
to  receive  the  fruits  of  the  trust  he  is  administering, 
whether  it  be  the  estate  of  a  living  or  dfead  person  or  that 
of  a  corporation.  His  right  to  maintain  suits  upon  the 
choses  in  action,  passed  to  him  from  the  assignor  by  the 
assignment,  obviously  rests  upon  the  fact  that  he  represents 
the  assignor,  in  whom  were  vested  originally  the  title  and 
right  of  action.  This  title  and  this  right  of  action  were 
never  vested  in  the  creditors,  and  did  not  come  to  the 
assignee  from  them. 

Secondly^  as  to  insolvency.  Is  insolvency  of  itself  a 
sufficient  ground  for  the  application  of  equitable  set-off? 
**It  is  deducible  from  the  general  scope  of  the  authorities," 
says  Mr.  Waterman,  *  *  that  insolvency  has  long  been  recog- 
nized as  a  distinct  equitable  ground  of  set-off."*  Numer- 
ous authorities  are  cited  by  the  learned  author,  but  it  is 

^  BurriU,  Assignm.,  \  391 ;  Receivers  v,  Paterson  Gas- Light  Co.,  23 
N.  J.  Law,  383 ;  Saunders  v,  Nevil,  2  Vern.,  428,  note  i ;  Mitford  v.  Mit- 
ford,  9  Ves.,  100 ;  Brown  v,  Heathcote,  i  Atk.,  162  ;  Clason  v.  Morris,  10 
Johns.,  540 ;  Murray  v.  Lylburn,  2  Johns.,  Ch.  443. 

»  Wat.  Set-Off,  \  432. 
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not  deemed  useful  or  necessary  to  review  them,  as  this 
Court  has  repeatedly  so  held.* 

Thirdly^  as  to  the  fact  that  the  indebtedness  on  one 
side  is  not  due  when  the  set-off  is  claimed.  It  seems  to  be 
conceded  by  counsel  for  complainant  that  the  indebtedness 
from  the  party  claiming  the  right  of  set-off  is  not  due 
would  constitute  no  obstacle,  as  he  might  be  allowed,  if  he 
chose,  to  expedite  payment  of  a  debt  due  from  himself, 
without  doing  any  injustice  to  the  opposite  party.  But* 
it  is  earnestly  insisted  that  it  is  quite  different  where  it  is 
the  debt  against  which  the  set-off  is  claimed  that  it  is  not 
due ;  that  in  such  case  to  allow  the  set-off,  and  thereby 
compel  payment  of  a  debt  not  due,  without  the  consent  of 
the  debtor,  is  to  violate  the  contract  of  the  parties,  and 
work  injustice  to  the  debtor,  whose  demand  is  thus  antici- 
pated and  collected  before  maturity.  The  argument  is 
persuasive,  and  not  without  the  support  of  respectable 
authority.  Spaulding  v.  Backus,'  Hannon  v.  Williams,* 
Jordan  v.  Bank,*  Lockwood  v.  Beck  with*  and  Wat  Set-Off* 
— all  seem  to  support  this  position,  as  do  other  cases  not 
cited.  The  most  of  these  and  like  cases  seem  to  be, 
and  many  of  them  are,  expressly  based  on  the  principle 
stated  and  illustrated  in  Poth,^  as  follows:  *'I  am  your 
debtor  for  six  pipes  of  wine,  of  a  particular  vintage ;  you 
are  my  debtor  for  six  pipes  of  wine  generally.  I  may 
demand  the  six  particular  pipes,  and  therefore  you  cannot 
offset  the  general  debt  for  six  pipes ;  but  I  may  ofl&et  my 
particular  pipes,  if  I  please,  against  yours,  because  I  could 
turn  them  out  to  you  in  payment  of  the  general  debt"  It 
is  obvious  that  this  illustration  does  not  involve  any  prin- 
ciple of  equitable  set-off.  It  is  only  the  statement  of  the 
general  principle,  applicable,  not  only  to  the  law  of  set-off, 

^  Brazelton  v.  Brooks,  2  Head,  193 ;  Hough  v,  Chaffin,  4  Sneed, 
238;  Gregory  v.  Hasbrook,  i  Tenn.,  Ch.  220;  Bdminson  v,  Baxter,  4 
Hayw.  (Tenn.),  112;  Richardson  v,  Parker,  2  Swan,  529;  Moseby  z/. 
Williamson,  5  Heisk.,  287 ;  Comfort  v,  Patterson,  2  Lea,  670 ;  Machine 
Co.  V.  Zackary,  2  Tenn.,  Ch.  478 ;  Catron  v.  Cross,  3  Heisk.,  584;  Smith  v, 
Mosby,  9  Heisk,  501 ;  Piedds  v.  Carney,  4  Baxt,  137. 

«  122  Mass.,  553.  *  34  N.  J.  Eq.,  255.  *  74  N.  Y.,  467. 

«  6  Mich.,  168.  «  \\  131,  132.  7  obL,  59a 
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but  to  contracts  as  well,  that  an  obligation  payable  in  one 
commodity  cannot  be  paid  in  another  without  the  consent 
of  the  payee.  At  most,  as  applied  to  the  case  in  hand, 
it  means  that  a  debtor  whose  debt  is  due  has  no  right, 
nothing  more  appearing,  to  set  oflF  against  it  a  debt  in  his 
favor,  not  due ;  but  this  is  only  stating  a  general  rule  of 
legal  set-oflf,  everywhere  conceded.  The  fact  of  insolvency 
of  one  of  the  parties  is  not  involved.  In  the  absence  of 
insolvency,  or  some  equivalent  equity,  it  will  not  be  any- 
where contended  that  a  debt  not  due  can  be  set  oflf  against 
a  debt  that  is  due,  any  more  than  that  six  pipes  of  wine 
generally  can  beset  oflf  against  six  particular  pipes  of  wine. 
The  case  of  Spaulding  v.  Backus,  supra^  relied  on  for 
the  distinction  under  consideration,  is  not,  strictly,  an 
authority  for  the  position;  for  while  the  learned  Court  does 
approve  the  distinction  that  a  party  cannot  anticipate  pay- 
ment of  an  unmatured  debt  to  himself,  by  setting  oflF  against 
it  a  debt  due  from  himself,  presently  payable,  notwithstand- 
ing the  insolvency  of  the  complainant,  the  suit  in  that  case 
was  by  or  for  the  benefit  of  an  asignee  by  purchase,  and 
the  real  question  was  whether  a  debt  owing  by  the  defendant 
to  the  assignor  at  the  date  of  the  assignment,  though  not 
then  due,  was  to  be  regarded  as  an  equity  so  attached  to 
the  assigned  debt  as  to  carry  with  it  the  right  of  set-oflF  as 
against  the  assignee  with  notice  of  assignor's  insolvency. 
The  holding  in  the  negative  is  not  necessarily  inconsistent 
with  the  right  of  set-oflf  as  between  the  original  parties,  and 
appears  entirely  consistent  with  the  decisions  of  this  Court, 
that  a  right  of  set-oflf,  to  be  so  attached  to  the  debt  as  to  be 
available  against  it  in  the  hands  of  an  assignee  for  value, 
must  be  complete  and  perfect  at  the  date  of  the  assignment 
Gatewood  v.  Denton,'  Litterer  v.  Berr,'  Catron  v.  Cross,* 
Lockwood  V.  Beckwith,  Jordan  v.  Bank,  Hannon  v.  Wil- 
liams, do  fairly  hold  the  proposition  contended  for  by  com- 
plainant' s  counsel.  The  eflfect  of  the  sections  cited  from  Wat. 
Set-Oflf  is  that  the  set-oflf  will  be  allowed  where  the  debt 
not  due  is  in  favor  of  the  party  against  whom  the  right  of 
set-oflf  is  asserted.     It  is  only  by  implication  that  the  learned 

»  3  Head,  381.  » 4  Lea,  193.  «3  Heisk.,  584. 
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hor  can  be  treated  as  against  the  right  in  cases  like  the 
sent  We  cannot  agree  with  these  authorities,  either  in 
ir  reasoning  or  result.  The  question  is,  assuming  the 
Dlvency  of  the  party  owing  the  unmatured  debt,  can  his 
itor,  when  sued  by  the  insolvent  on  a  debt  which  is  due, 
off  against  it,  in  equity,  the  unmatured  debt,  because  of 

insolvency  ?  We  are  of  opinion  that  both  reason  and 
weight  of  authority  answer  in  the  aflSrmative. 

In  connection  with  the  general  principle  of  equity 
ore  alluded  to,  that  a  set-off  will  be  allowed  when  the 
ty  appears  in  good  conscience  to  be  entitled  to  it,  and 
2re  no  opposing  equal  or  superior  equity  will  be  defeated 
nd  we  are  treating  the  case  now  upon  the  idea  that  it  is 
y  the  insolvent  himself  that  is  resisting — it  must  be 
lembered  that  it  is  only  where,  for  some  reason,  the  law 
not  avail  the  party  that  equity  intervenes  at  all.  If  both 
ties  were  solvent,  so  that  both  debts  might  ultimately 
collected,  the  law  would  afford  adequate  relief,  and  no 
istice  would  be  wrought  to  either  party.  The  one  could 
suffer  by  having  to  pay  his  own  debt  according  to  his 
tract,  if  he  could  ultimately  compel  the  other  to  pay  his 
t  according  to  his  contract.  But  it  is  this  very  fact  that, 
he  one  pays  the  debt  due  from  him,  he  cannot  compel 
ment  of  the  debt  due  to  him,  and  will  thereby  suffer 
parable  loss,  and  his  inability  to  protect  himself  by  set- 
it  law  because  his  debt  is  not  due,  that  create  his  equity, 

the  necessity  for  equitable  relief.  Does  it  lie  in  the 
ith  of  an  insolvent  to  say  that  his  .contract  is  violated, 

thereby  defeat' so  manifest  an  equity,  when  it  is  apparent 
t  he  cannot  himself  perform  that  contract?  Should  a 
rt  of  conscience  be  so  overscrupulous  of  the  rights  of  one 
ty  to  a  contract  as  to  refuse  to  permit  a  slight  variance, 
a  as  to  him,  when  it  can  plainly  see  that  thereby  it  will 
)lly  destroy  the  contract  as  to  the  other  party?  Tech- 
ilities  are  not  to  be  so  sweeping  in  their  consequences, 
s  Court  looks  to  the  substance,  and  not  to  the  shadow  of 
Lgs.  It  is  the  very  fact  that  the  contract  cannot  be  per- 
led  literally  as  made  that  calls  upon  the  Court,  ex  esquo 
ono^  to  compel  such  substantial  performance  as  is  possi- 
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ble.  But  it  will  be  found,  upon  examination,  that  this 
objection  may  be  urged  with  equal  force  in  almost,  if  not 
in  every  case  where  the  doctrine  of  equitable  set-oflf  has 
been  applied.  Take,  for  example,  the  cause  of  a  judg-^ 
ment  on  the  one  side  and  a  simple  contract  debt  on  the 
other.  The  judgment  plaintiflf  is  entitled  to  immediate  exe- 
cution and  to  collect  his  money  at  once.  He  does  not  have 
tb  await  the  law's  delay  and  the  expense  of  litigation.  He 
has  not  only  the  right  to  demand  his  money,  but  to  compel 
payment  at  once  by  final  process,  before  the  defendant  can 
possibly  obtain  judgment,  and  place  himself  on  equal  foot- 
ing in  respect  to  the  debt  due  him.  He  must  await  the' 
delay  of  legal  proceedings  while  the  plaintiflf  in  the  judgment 
may,  in  the  meantime,  in  the  exercise  of  not  only  a  contract 
right,  but  a  contract  right  sanctioned  by  the  final  judgment 
of  the  court,  proceed  to  collection  at  once.  And  yet  it  has 
never  been  considered  that  this  right  of  a  judgment  plain- 
tiflf, if  he  is  insolvent,  stands  in  the  way  of  equitable  relief 
to  the  other  party  by  injunction  and  set-oflf,  although  it 
cannot  be  said  that  there  is  here  any  less  violation  of  the 
clear  legal  right  than  there  is  in  setting  oflf  a  debt  not  due 
against  one  that  is  due  and  payable. 

The  right  of  set-oflf  in  such  and  like  cases^is  sanctioned 
by  many  authorities.  In  Jones  v.  Robinson,  ^  approved  in 
2  Wat,'  it  appeared  that  Jones  had  to  his  credit  in  bank  a 
deposit  of  $924,  at  the  time  the  bank  failed  and  a  receiver 
was  appointed,  and  the  bank  held  Jones*  note  for  $391.43, 
which  matured  three  days  after  the  receiver  was  appointed. 
Held  set-oflf  proper.  In  Fera  v.  Wickham,'  reported  in  15, 
N.  Y.  Supp.,  892,  the  right  of  set-oflf  was  upheld  in  a  case 
like  this,  except  that  the  parties  were  natural  persons  in- 
stead of  corporations.  In  Schuler  v.  Israel  *  the  Supreme 
Court  of  the  United  States  approves  the  same  doctrine  in  a 
garnishment  proceeding ;  the  syllabus,  fairly  supported  by 
the  opinion,  on  this  point  being:  '*A  garnishee  has  a  right 
to  set  up  any  defence  against  the  attachment  process  which 

»  26  Barb.,  310.  *  Corp.,  J  371. 

8  Sup.  Ct  N.  Y.,  Oct.,  1891. 

*  120  U.  S.,  506 ;  7  Sup.  Ct  Rep.,  648. 
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uld  have  done  against  the  debtor  in  the  particular 
I,  and  if  the  debtor  be  insolvent,  and  owes  the  gar- 
i  on  a  note  not  due,  for  which  he  has  no  sufficient 
ty,  he  is  not  bound  to  risk  the  loss  of  his  debt  in 
T  to  the  garnishee  process."  The  facts  appearing  in 
iswer  of  the  garnishee,  he  was  discharged.  In  Carr  v. 
Iton  ^  the  same  doctrine  was  applied  between  an  in- 
it  life  insurance  company  and  the  holder  of  an  un- 
:ed  endowment  policy,  who  was  also  indebted  to  the 
any  for  a  loan,  past  due  at  the  date  of  insolvency.  In 
icky  Flour  Co. 's  Assignee  v.  Merchants'  Nat.  Bank 
*  the  doctrine  was  applied  by  the  Supreme  Court  ol 
icky  in  a  case  precisely  similar  to  this.  Referring  to  the 
lular  question  now  under  consideration,  the  Court  in 
ase  say :  *  *  It  is  unquestionably  the  law  that,  as  between 
iduals,  the  right  of  equitable  set-off  exists,  although  the 
lad  not  matured  at  the  time  of  the  insolvency.  Ordi- 
r,  of  course,  a  debt  not  due  cannot  be  set  off  against 
[ready  due.  To  allow  it  would  be  to  change  the  con- 
and  advance  the  time  of  payment.  But  where  the 
asserting  the  due  debt  is  a  non-resident,  or  becomes 
^ent,  then  either  of  these  conditions,  ipso  facio^  gives 
5  other  party  the  right  of  equitable  set-off,  although 
ibt  had  not  matured  when  the  debtor  became  insolv 
r  the  conditions  arose  giving  the  right  of  equitable 
F."  We  conclude,  therefore,  that  insolvency  is  a  good 
id  of  equitable  set-off,  even  where  the  indebtedness  or 
ide  is  not  due,  and  that  it  makes  no  difference  ir 
1  party's  favor  is  the  unmatured  debt  The  supposed 
hip  or  injustice  resulting  from  the  anticipation  of  the 
Ltured  debt  may  and  should  be  wholly  obviated  bj 
anting  it,  or  adding  interest  to  the  due  debt  for  the 
pired  time  of  the-  debt  not  due,  and  in  this  way  equal- 
le  interest 

fourthly y  as  to  the  effect  of  the  statutes  providing  foi 
c[ual  and  ratable  distribution  among  creditors  of  the 
>  of  insolvents  under  general  assignments,  and  of  in- 

29  U.  S.,  252  ;  9  Sup.  Ct  Rep.,  295. 
3  S.  W.  Rep.,  910. 
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solvent  corporations.  Without  elaborating  this  question^ 
it  is  sufficient  to  say  we  are  of  opinion  that  the  position  of 
defendant  is  the  correct  one.  Under  a  similar  statute^  in 
reference  to  the  estates  of  insolvent  deceased  persons,  this 
court  held  in  Richardson  v.  Parker^  that  it  is  only  the 
balance  remaining  in  favor  of  the  estate,  after  all  just  settle- 
ments with  debtors,  that  goes  into  the  fund  for  distribution. 
These  balances  are  the  **  assets,"  to  which  the  statute  refers. 
In  that  case  a  set-off  was  allowed  to  the  debtor  of  an  insolv- 
ent estate  in  a  suit  by  the  administrator  against  him ;  and, 
although  it  was  a  case  of  legal  set-off  purely,  we  are  of 
opinion  the  principle  announced  applies  equally  to  the  case 
of  equitable  set-off.  The  Court  has,  in  fact,  shown  a  dis- 
position to  extend  the  principle  to  every  case.  It  was  so 
expressly  extended  to  insolvent  corporations  in  Moseby  v. 
Williamson,*  and  to  a  general  assignment  *by  an  insolvent 
bank,  in  Comfort  v,  Patterson.*  It  has  also  been  recognized 
that  the  same  principle  is  applicable  to  the  estates  of  bank- 
rupts under  national  bankrupt  laws,*  and  the  principle  has 
been  uniformly  so  applied  by  the  bankrupt  courts.*  It  is 
applicable  to  receivers  of  corporations,  under  State  statutes.* 
Also  to  receivers  of  insolvent  national  banks.'  And  this, 
too,  although  the  law  of  set-off  is  held  not  to  have  been 
enlarged  by  either  the  bankrupt  or  national  bank  acts.. 
Sawyer  v.  Hoag,®  Piatt  v.  Bently,  supra. 

In  these  and  numerous  like  cases  the  Court  proceed 
upon  the  idea  so  well  expressed  by  the  New  Jersey  Court  in 
Receivers  v,  Gas-Light  Co. :  '*The  object  of  the  act  is  to. 
do  equal  justice  to  all  the  creditors,  and  equality  is  equity. 
But  equality  of  what  and  among  whom  ?    Clearly,  of  the 

*  2  Swan,  529.  *  5  Heisk.,  287.  *  2  Lea,  670. 

*  Richardson  v.  Parker,  2  Swan,  530 ;  5  Heisk.,  287 ;  2  Tenn.  Ch.,  479, 
and  cases  there  cited. 

»  Drake  v.  Rollo,  4  N.  B.  R.,  689 ;  In  re  City  Bank  of  Savings,  6  N.  B. 
R.,  71 ;  In  re  H.  Petrie,  7,  N.  B.  R.,  332  ;  2  Vern.  428,  note  i. 

«  Receivers  v.  Gas-Light  Co.,  23  N.  J.  Law,  283 ;  Miller  v.  Receiver, 
I  Paige,  444;  McLaren  v,  Pennington,  i  Paige,  112. 

•^  Piatt  V,  Bently  (N.  Y.),  11  Amer.  Law  Reg.  (N.  S.),  171 ;  Wait  In- 
solv.  Corp.,  \  549. 

«  U.  S.  Sup.  Ct.,  1873  ;  '17  WaU..  610. 
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ts  of  the  bank  *among  the  creditors  of  the  bank.  In 
is  of  cross-indebtedness,  the  assets  of  the  bank  consist 
f  of  the  balance  of  the  accounts.  That  is  all  the  fund 
ch  the  bank  itself  would  have  had  to  satisfy  its  creditors 
:ase  no  receiver  had  been  appointed.  And  there  is  no 
ality  and  no  equity  in  putting  a  debtor  of  the  bank,  who 
a  just  and  legal  set-off  as  against  the  corporation,  in  a 
se  position,  and  the  creditors  in  a  better  position,  by 
failure  of  the  bank  and  the  appointment  of  receivers."  ' 
:hat  case,  although  the  debt  to  the  bank  was  not  due 
[le  time  of  failure  and  the  appointment  of  receivers,  the 
ndant  was  allowed,  in  a  suit  brought  after  maturity,  to 
it  off  against  a  debt  due  by  him  to  the  bank  at  the  date 
lilure. 

These  considerations  and  authorities  are  equally  con- 
ive  against  the  argument  of  complainant  that  the  rights 
de  parties  were  fixed  at  the  date  of  the  assignment.  It ' 
xie  they  were  fixed,  in  the  sense  that  a  debtor  of  the 
gnor  could  not  thereafter  purchase  or  acquire  a  debt 
Inst  the  assignor,  and  set  it  off  against  his  own  debt  to 
assignor.*  Unless  the  debt  was  held  at  the  date  of 
ired  insolvency,  in  case  of  a  corporation,  or  at  the  date 
he  assignment  of  an  insolvent  debtor,  or  the  death  of 
nsolvent  decedent,  it  cannot  be  set  off.'  If  the  estate 
jolvent,  the  set-off  will  be  allowed,  although  acquired 
r  the  death  of  plaintiff's  intestate.* 
he  second  question  presented  by  the  agreed  case  is 
ther  the  legal  right  of  set-off  existed  when  the  suit  was 
menced.  The  indebtedness  on  both  sides  being  then 
and  mutual,  under  the  rules  herein  announced,  it  would 
a  that  the  only  question  remaining  is  whether  the  agreed 
:  is  to  be  treated  as,  in  effect,  a  suit  to  recover  the  de- 
t.  We  are  of  opinion  that  it  must  be  so  treated.  We 
lot  so  hold  simply  because  the  assignee  appears  as  com- 
nant  on  the  record  and  in  the  agreed  statement.     That 

McGinnis  v,  Allen,  2  Swan,  645. 

'  5  Heisk.,  287  ;  2  Swan,  529 ;  9  Heisk.,  501,  506;  8  Baxt.,  408. 
'  2  Swan,  645. 

23  N.  J.  Law,  294,  295. 
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is  a  circumstance,  it  is  true ;  and,  the  case  being  a  con- 
troversy between  parties,  one  or  the  other  must  be  regarded 
as  the  actor  or  complainant.  Looking  to  the  substance  of 
the  controversy  and  relief  sought,  it  is  seen  that  the  as- 
signee asserts  the  right  to  recover  the  deposit,  in  the  first 
instance,  or,  if  not,  then  to  have  the  Court  declare  its  right 
to  charge  up  the  amount  of  the  deposit  to  the  bank  as  so 
much  cash  paid  on  its  pro  rata^  which  is  manifestly  the 
same  thing,  as  the  statement  shows  the  bank  will  be  en- 
titled to  receive  more  than  that  amount  in  any  event.  On 
the  other  hand,  the  bank  is  seeking  no  decree  at  the  hands 
of  the  Court,  further  than  to  have  declared  valid  its  pre- 
vious act  applying  the  deposit  as  a  payment  on  the  notes, 
or  its  right  now  to  have  it  so  applied;  either  right  being 
sufficient  to  repel  the  assignee.  We  think,  therefore,  that 
the  case  is  in  eflfect  a  suit  by  the  assignee  to  recover  the 
deposit,  commenced  on  the  4th  day  of  December,  1891,  and 
therefore  that  the  Chancellor's  decree,  in  its  result,  is  sup- 
ported by  the  bank's  legal,  as  well  as  equitable,  right  of 
set-off;  the  original  equitable  right  having  ripened  into 
and  become  a  legal  one  before  the  suit  was  commenced.^ 
The  Chancellor's  decree  is  therefore  affirmed,  and  the  as- 
signee, out  of  the  assets  in  its  hands,  will  pay  costs. 

Set-off  in  Insolvency. 

It  was  remarked  in  a  recent  case,  state  of  facts  presents  greater  diffi- 

with  reference  to  the  doctrine  of  set-  culty  to  the  appUcation  of  this  doc- 

off,  that  **  WeU-defined  and  easy  of  trine,  and  none  has  given  rise  to 

comprehension  as  the  doctrine  is,  greater  diversity  of  opinion  amongst 

however,  its  appUcation  to  the  vary-  juridical  writers  as  to  its  legal  effect 

ing  state   of  facts  which  arise  is  than  the  insolvency  of  one  of  the 

attended  with  the  same  degree  of  parties.     It  is  not  in  every  case, 

difficulty  that  attends  the  adminis-  however,  where  one  of  the  parties 

tration  of  other  plain  legal  princi-  is  insolvent,  that  this  result  follows, 

pies,  under  unusual  circumstances."  as,  in  its  general  features,  insolv- 

(Per   BuTi^ER,   J.,    in   Yardley   v,  ency  presents  no  obstacle  which 

Clothier,  49  Fed.  Rep.,  337.)    No  interferes  with  the  application  of 

'  Keith  V,  Smith,  i  Swan,  92 ;  Mill  &  V.  Code,  \  3628,  subsection  i. 
Mill  &  V.  Code,  \  3628,  provides :  **The  defendant  may  plead,  by  way  of 
set-off  or  cross-action  :  (i)  Mutual  demands  held  by  the  defendant  against 
the  plaintiff  at  the  time  of  action  brought,  and  matured  when  offered  in 
sett-off,"  etc. 
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le.  Since  the  earliest 
tatute,  that  of  4  and  5 
17,  there  has  been  uni- 
ntained  in  that  class  of 
vision  that  where  there 
debts  or  mutnal  credits 
le  parties,  the  balance  of 
its  shall  constitute  the 
emd  shall  be  alone  re- 

the  existence  of  these 
^wever,  courts  of  equity 
itomed  to  exercise  the 
equitable  set-oflF  where, 
ie  peculiar  state  of  facts, 
ive  been  inequitable  to 
itted  a  creditor  to  have 
the  full  amount  of  his 
)ut  reference  to  any  cross 
Van  Wagoner  v.  Patter- 
N.J.  Law,  283, 1  Modern, 

5  enactment  of  those  sta- 
:ourts  have  been  accus- 
apply  the  doctrine  of 
et-oflF  independently  of 
i,  where  its  non-applica- 
cause  a  result  contrary 
ersally  accepted  ideas  of 

1  settled  that  where  a 
law  is  adequate  and  com- 
act  that  it  may  prove  in- 
r  reason  of  insolvency  of 
ant,  confers  no  jurisdic- 
i  court  of  equity, 
he  distribution  of  the' 
nsolvents,  there  is  a  dis- 
[>on  the  part  of  many  of 
to  hold  that  mere  insolv- 
>erson,  without  the  sup- 
)ther  circumstances,  is 
•>  permit  a  court  to  exer- 
litable  powers  of  set-oflF, 
wn  by  the  principal  case, 
;one  so  far  as  to  permit  a 
iue  to  be  set  off  against 
y  matured.  Upon  this 
h  conflict  exists,   how- 


ever, and  the  question  is  not  yet 
free  from  doubt  in  those  jurisdic- 
tions where  there  has  been  no  ex- 
press declaration  upon  the  subject 

Three  classes  of  cases  have  arisen, 
calling  for  the  application  of  this 
doctrine  in  cases  of  insolvency : 

I.  Where  at  the  time  of  insolv- 
ency both  the  debt  due  to  the  in- 
solvent and  that  due  from  him  had 
fully  matured. 

IL  Where  at  the  time  of  the  in- 
solvency the  indebtedness  owing  by 
the  insolvent  was  fully  due  and  pay- 
able, but  the  debt  due  to  him  had 
not  matured. 

III.  Where  at  the  time  of  insolv- 
ency the  indebtedness  to  the  in- 
solvent was  due  and  payaT>le,  but 
that  owing  by  him  had  not  matured. 

( i)  The  first  of  these  cases,  where 
both  debts  are  due  and  payable  at 
the  time  of  insolvency,  presents  no 
difficulty.  It  will  be  observed  that 
in  those  States  where  bankrupt  laws 
are  in  force,  the  provision  that 
where  mutual  debts  and  mutual 
credits  exist,  the  balance  of  accounts 
shall  constitute  the  true  debt,  covers 
this  case  completely.  Where  no 
such  statutes  exist  the  courts  will, 
in  the  exercise  of  their  chancery 
powers,  permit  only  the  balance  due 
to  be  recovered  undet  these  circum- 
stances: Light  V.  Leininger,  8  Pa., 
403 ;  McDonald  v,  Webster,  2  Mass., 
498. 

The  debt  which  it  is  proposed  to 
set  off"  must,  however,  be  one  which 
was  owing  to  the  defendant  at  the 
time  of  insolvency.  The  acquisi- 
tion, subsequent  to  that  time,  of  a 
claim  owing  to  another  person  at 
the  time  of  insolvency  gives  no  right 
of  set-oflF.  Irons  v.  Irons,  5  R.  I., 
624;  Northampton  Bank  v.  Balliet, 
8  W.  &  S.,  317  ;  Pass  v,  McRea,  36 
Miss.,  143. 

To  the  general  rule,  that  where 
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both  debts  are  payable  at  the  time 
of  insolvency  set-off  is  allowed, 
there  are  exceptions  which  arise  out 
of  the  peculiar  relations  prevailing 
between  the  parties. 

A  depositor  in  an  insolvent  sav- 
ings bank,  who  is  also  a  debtor  to 
the  institution  for  money  borrowed 
from  it,  is  not  entitled  to  ofisetthe 
amount  of  his  deposit  against  his 
indebtedness.  These  decisions  are 
based  upon  the  ground  that  the 
debt  owed  by  the  depositor  belongs 
in  fact  to  all  the  depositors,  but 
neither  the  bank  nor  the  depositors 
owe  him  anything  more  than  his 
just  proportion  of  the  assets  owned 
by  the  bank :  Hannon  v.  Williams, 
34  N.  J.  Law,  255;  Stockton  v.  Me- 
chanics' Savings  Bank,  5  Stewart 
Eq.  (N.  J.),  163;  Osborne  v.  B3rme, 
43  Conn.,  155.  The  same  excep- 
tion has  also  been  made  in  the  case 
of  members  of  a  mutual  insurance 
company,  the  courts  holding  that  a 
member  of  such  company  cannot 
setoff  any  indebtedness  of  the  com- 
pany to  him  in  a  suit  against  him 
to  recover  unpaid  assessments:  Hil- 
lier  V.  Allegheny  Mat.  Ins.  Co.,  3 
Pa.  St,  70 ;  Lawrence  v.  Nelson, 
21  N.  Y.,  158  ;  Sawyer  v.  Hoag,  17 
Wall,  610. 

(2)  The  second  class  of  cases, 
where  the  debt  from  the  insolvent 
is  due  at  the  time  of  insolvency,  but 
the  debt  to  him  matures  subse- 
quently, is  free  from  difficulty.  In 
the  absence  of  controlling  statutory 
regulations,  where  at  the  time  of 
insolvency  the  proposed  set-off  was 
due,  it  has  alwa3rs  been  allowed,  ir- 
respective of  the  f«ct  whether  the 
debt  to  the  insolvent  had  then  ma- 
tured or  not :  Jordan  v»  Sherlock, 
84  Pa.,  366;  Skiles  v.  Houston,  no 
Pa.,  254;  Yardley  v.  Clothier,  49 
Fed.  Rep.,  377;  Houston  v,  Nichol- 
son, 4  Camp.,  342 ;  Van  Wagoner  v. 


Patterson  Co.,  23  N.  J.  L.,  283; 
Piatt  V.  Bentley,  11  Am.  Law  Reg., 
N.  S.,  172 ;  Smith  v,  Felton,  43  N- 
Y.,  19 ;  In  re  Receiver  of  Middle 
District  Bank,  i  Paige,  585 ;  Miller 
V,  Receiver  of  Franklin  Bank,  i 
Paige,  444;  Hade  v.  McVey,  31 
Ohio  St.,  231 ;  American  Bank  v. 
Wall,  56  Me.,  167;  Colt  v.  Brown, 
12  Gray,  233. 

To  this  rule  an  exception  has 
been  made  in  the  cases  of  insolv- 
ency of  national  banks.  In  Arm- 
strong V.  Scott,  36  Fed.  Rep.,  63,  it 
was  held  that  in  such  cases  a  de- 
positor could  not  set  off  his  deposit 
against  his  indebtedness  to  the  bank, 
maturing  after  insolvency,  as  it  was 
prohibited  by  Section  5242  of  the 
Revised  Statutes,  which  makes  all 
payment  of  money  by  a  national 
bank  to  its  shareholders  or  creditors, 
after  the  completion  of  its  insolv* 
ency,  or  in  contemplation  thereof, 
*  *  with  a  view  to  prevent  the  applica- 
tion of  its  assets  in  the  manner 
prescribed  by  this  chapter,  or  with 
a  view  to  the  preference  of  one 
creditor  to  another,  except  in  the 
payment  of  its  circulating  notes," 
utterly  null  and  void.  Sagb,  J., 
said :  '*  The  unmistakable  force 
and  meaning  of  the  law  is  to  place 
all  creditors  upon  the  same  footing 
of  equality.  When  the  plaintiff 
was  appointed  receiver,  the  de- 
fendant was  in  the  list  of  unsecured 
depositors,  to  whom  payment,  the 
bank  being  insolvent,  was  pro- 
hibited. The  defendant  had  then 
no  right  of  set-off,  nor  any  equity 
against  its  note,  not  then  matured, 
which  had  passed  to  the  receiver." 
To  the  same  effect  is  Stephens  v, 
Schuchman,  32  Mo.  App.,  333. 

The  same  question  came  before 
the  Circuit  Court  of  the  United 
States,  Eastern  District  of  Pennsyl- 
vania, in  Yardley  v.  Clothier,  49 
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R^P"  337 »  and  in  an  opinion 
ITLKR,  J.,  in  which  Acheson, 
ncurred,  a  conclusion  directly 
iite  to  that  of  Armstrong  v, 
,  supra,  was  reached.  That 
was  carefully  examined,  but 
lot  followed,  the  Court  being 
inion  that  the  allowance  of 
F  would  not  create  any  pref- 
e  among  creditors  prohibited 
ection  5242  of  the  Revised 
tes.      To  the  same  effect  is 

Receiver,  v,  Bentley,  11  Am. 
5g.,  N.  S.,  171.  These  decis- 
leem  to  be  more  in  accord 

the  current  of  authorities 
Armstrong  v,  Scott,  supra, 
this  class  of  cases  an  attempt 
smetimes  been  made  by  the 
r  of  an  insolvent  estate,  whose 
eas  due  at  the  time  of  insolv- 
to  restrain  the  representative 
\  insolvent  from  disposing  of 
t  or  other  indebtedness  held 
t  insolvent  at  the  time  of  in- 
icy,  but  not  then  payable. 
Lindsay  v,  Jackson,  2  Paige, 
I  May,  1831,  the  complainants 
o  the  defendant  two  negotia- 
tes for  the  sum  of  $1,500  each, 
le  in  six  months,  with  in- 
About  the  same  time  the 
iant  became  indebted  to  the 
ainant,  on  an  acceptance  of 
,  payable  on  June  13,  1831.  A 
lys  before  this  acceptance  be- 
due,  the  defendants  became 
ent  In  July,  183 1,  the  com- 
nts  filed  their  bill  to  restrain 
sfendants  from  transferring 
otes,  and  praying  that  the 
It   to    become  due    thereon 

be  set  off  or  applied  in  part 
ction  of  the  I4, 000  due  on  the 
ance.  The  injunction  was 
d.  Although  in  this  case 
bt  of  the  complainants  was 
le  at  the  time  of  insolvency, 
loubtful  whether  it  can  be 


considered  as  an  authority  to  that 
extent,  as  the  question  was  not  dis- 
cussed. The  debt  to  the  complain- 
ants was  due  at  the  time  of  suit, 
and  it  was  expressly  stated  that  if 
the  debt  to  the  complainants  was 
not  due  it  could  not  be  set  off.  No 
distinction  was  made  between  the 
time  of  insolvency  and  the  time  of 
suit  That  this  is  the  extent  of 
Lindsay  v.  Jackson  as  an  authority 
is  shown  by  Smith  v,  Pelton,  43 
N.  Y.,  19. 

In  In  re  Commercial  Bank,  i 
Chan.  App.,  538,  a  different  conclu- 
sion was  reached.  In  that  case  the 
debt  from  the  insolvent  bank  to 
Smith,  Fleming  &  Co.  was  due  at 
the  time  of  insolvency.  The  bank 
held  notes  of  Smith,  Fleming  & 
Co.,  which  were  not  due  until  some 
subsequent  time.  The  Court  refused 
to  restrain  the  official  liquidator 
from  transferring  the  notes,  al- 
though it  was  acknowledged  that 
if  the  notes  had  been  held  by  the 
official  liquidator  until  maturity, 
Smith,  Fleming  &  Co.  could  have 
set  off  the  amount  of  their  deposit 
against  the  amount  of  the  note. 

(3)  The  right  to  set  off  the  debt  of 
an  insolvent  which  matures  subse- 
quent to  insolvency,  against  a  debt 
due  to  him  at  that  time,  is  involved 
in  so  much  doubt  as  to  fully  war- 
rant the  statement  in  the  principal 
case,  that  **  the  cases  are  in  hope- 
less and  irreconcilable  conflict  on 
many  of  the  points  involved.  An 
effort  to  reconcile  them  would  be 
futile." 

At  law,  insolvency  has  no  effect 
whatever  upon  the  question  of  set- 
off; but  in  equity  it  has  always 
been  recognized  as  allowing  its  ap- 
plication, either  when  connected 
with  other  circumstances,  or  where 
the  claims  are  due,  but  the  damages 
are  not  liquidated.     Whether  in- 
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solvency  alone,  without  the  pres- 
ence of  other  facts  conferring  juris- 
diction upon  a  court  of  equity, 
will  warrant  the  application  of  the 
doctrine  of  equitable  set-off,  is  a 
question  where  great  diversity  of 
opinion  exists. 

In  the  principal  case,  after  a  care- 
ful consideration  of  the  subject,  the 
Court  arrived  at  the  conclusion  that 
insolvency  alone  is  sufficient  ground 
to  permit  a  court  to  exercise  its 
powers  of  equitable  set-off,  and 
that  it  would  be  inequitable  and 
unjust  to  compel  a  person  occupy- 
ing the  dual  position  of  debtor  and 
creditor  of  an  insolvent  estate  to 
pay  his  indebtedness  to  the  estate 
in  full  and  receive  only  a  pro  rata 
share  of  his  claim  against  the 
estate,  simply  because  at  the  time 
of  insolvency  the  indebtedness 
against  the  insolvent  had  not 
matured. 

This  doctrine  has  received  much 
support,  and  is  applied  in  Aldrich 
r.  Campbell,  4  Gray,  284;  Mc- 
Donald V,  Webster,  2  Mass.,  498; 
Bigelow  V,  Folger,  2  Mete,  255 ; 
Bemis  v.  Smith,  Ibid,^  194;  Den- 
mon  V,  Boylston  Bank,  5  Cush., 
194 ;  Berrigan  v,  Pearsall,  46 
Conn.,  276;  Carter  v,  Compton,  79 
Ind.,  37  ;  Clark  v.  Hawkins,  5  R.  I., 
219;  Green  v.  National  Security" 
Bank,  6  W.  N.  C.  (Pa.),  399. 

In  Campbell  v,  Aldrich,  supra, 
Thomas,  J.;  says:  "This  case  is 
not  to  be  determined  upon  the 
technical  rules  of  set-off,  but  upon 
the  principles  regulating  the  settle- 
ment of  insolvent  estates,  whether 
of  persons  living  or  deceased.  The 
settlements  with,  such  estates  are 
final,  and  all  mutual  demands  are 
to  be  balanced.  Claims  not  liqui- 
dated and  debts,  though  not  ab- 
solutely due,  though  payable  in 
the  future,  are  to  be  included.  The 


balance  found  upon  such  adjust- 
ment is  the  only  debt  remaining. 
In  the  case  of  an  insolvent  estate  of 
one  deceased,  all  claims  existing  at 
the  time  of  the  death  are  to  be  set 
off;  in  the  case  of  an  insolvent 
estate  of  a  person  living,  all  claims 
existing  at  the  time  of  the  first 
publication  of  the  notice  of  the 
issuing  of  the  warrant  may  like- 
wise be  set  off.**  In  Greene  v.  Na- 
tional Security  Bank,  supra,  El- 
COCK,  J.,  said:  **Ifany  equity  springs 
from  the  fact  of  Stewart's  insolv- 
ency in  favor  of  the  bank,  then  it 
can  hold,  or  stop,  or  defalcate,  or  set 
off,  or  defend  to  that  extent.  The 
relationship  between  the  bank  and 
its  depositor  or  customer  is  sim- 
ply that  of  debtor  and  creditor,  for 
no  ear-mark  follows  the  deposit 
and  the  t>anker  uses  the  same  for 
the  general  purposes  of  his  busi-. 
ness.  The  bank  becomes  a  cred- 
itor of  the  maker  of  the  notes  when 
it  discounts  the  same,  and  his 
debtor  when  he  makes  the  deposits. 
The  maker's  debt  is  created  when 
he  issues  his  notes ;  it  is  true  that 
the  time  to  maturity  is  his  right 
before  payment  can  be  demanded, 
but  the  debt  exists  from  the  time 
of  issuing  the  note.  The  maker 
has  an  undoubted  right  to  waive 
this  time  and  anticipate  it  by  pay- 
ment Where  a  maker  becomes 
insolvent  and  makes  a  general 
assignment  for  the  benefit  of  his 
treditors,  is  it  unreasonable  to  say 
that  he  waives  further  time  upon 
his  credit  and,  expressing  his  in- 
solvency or  inability  to  pay  them 
at  maturity,  by  suclj  act  matures 
all  his  debts?.  He  has  the  power  ; 
do  not  his  acts  show  its  exercise  ? 
Time  on  his  note  is  of  no  further 
importance  to  him,  and  his  other 
creditors  have  no  greater  rights  than 
he  has  granted  them.** 
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t  opposite  view,  that  insolv- 
alone  does  not  confer  upon 
lourt  power  to  exercise  the 
ine  of  equitable  set-off,  is  held 
my  cases. 

Bradley  v,  Angell,  3  Comstock, 
he  reason  for  the  position  is 
stated:  '*The  proposition  is, 
ect,  to  change  the  contract  of 
arties  in  some  of  its  most  im- 
nt  provisions,  in  order  to  meet 
pposed  equity  arising  from 
irs  ear  post /ado,** 
similar  ground  is  taken  in 
[ding  V,  Backus,   122  Mass., 

Appeal  of  Farmers'  and 
anics'  Bank,  48  Pa.,  57 ;  Bos- 
Bank,  4  Pa.,  32 ;  Kensington 
nal  Bank  v.  Shoemaker,  11 
T.  C.  (Pa.),  215;  Jcffryes  v, 
&  Masterman*s  Bank,  L.  R., 
,  674 ;  in  re  Commercial  B^k, 
.,  I  Chan.  App.,  538;  Lock- 

V,  Beckwith,  6  Mich.,  168; 
erson  v,  McVey,  32  Ala.,  471 ; 
er  V.  Wigginton,  50  Ala.,  579. 
it  is  said  in  the  principal  case, 
authorities  are  irreconcilable, 
ose  States  where,  there  is  no 
ss  declaration  upon  this  ques- 
it  is  impossible  to  say  which 
ne  ¥dll  be  adopted. 


The  rule  followed  in  the  prin- 
cipal case  seems,  however,  to  be 
preferable.  As  an  assignor  for  the 
benefit  of  creditors  is  not  a  pur- 
chaser for  value,  but  a  mere  volun- 
teer, representing  the  insolvent 
and  the  insolvent  estate,  it  is  not 
clear  why  a  debt  against  the  in- 
solvent, maturing  after  insolvency, 
should  not  be  set  off  in  the  same 
manner  as  one  maturing  before. 
The  assignment  is  made  for  the 
benefit  of  all  creditors  of  the  in- 
solvent, and  it  is  immaterial,  as 
far  as  the  question  of  distribution 
is  concerned,  whether  the  debt  is 
due  at  insolvency  or  not  If  due 
at  the  time  of  distribution  it  is 
entitled  to  participate.  There  ap- 
pears to  be  no  ground  for  making 
the  maturity  of  the  debt  at  the 
time  of  insolvency  determine  the 
right  to  set-off.  If  allowing  a  set-, 
off  where  the  debt  is  not  due  at 
insolvency  is  to  make  a  preference 
of  creditors,  it  would  also  appear 
that  such  allowance  to  debts  ma- 
tured at  insolvency  creates  a  similar 
preference. 

Horace  L.  Chbyney. 

Philadelphia. 
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By,G.  W.  p. 


As  the  present  number  of  the  American  Law  Regis- 
AND  Review  goes  to  press,  news  comes  to  us  of  the 
h  of  one  of  our  most  valued  contributors.  William 
VRTON  Smith,  Esq.,  of  the  Philadelphia  Bar,  was 
rned  at  Newport,  on  July  3d.  Those  of  the  * 'Abstracts 
ecent  Decisions"  in  this  number  which  are  signed  with 
initials  will  have  an  interest  well-nigh  sacred  in  the 
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eyes  of  those  who  knew  him,  as  being  the  last  piece  of 
work  wrought  by  a  dearly  loved  friend  whose  working 
days  are  over. 

After  taking  his  bachelor-s  degree  at  Harvard,  Mr. 
Smith  entered  the  Law  School  of  the  University  of  Penn- 
sylvania, from  which  he  was  graduated  in  the  spring  of 
1888.  The  Sharswood  Prize  was  awarded  him  for  his  able 
graduation  essay  on  **Laws  Impairing  the  Obligation  of 
Contracts."  Since  that  time  he  has  devoted  himself  assid- 
uously to  the  study  and  practice  of  his  profession.  He 
wrote  the  article  on  **  Joint  Executors,"  in  the  American 
and  English  Encyclopedia  of  Law^  and  contributed  to  the 
American  Law  Register  for  December,  1891,  a 
valuable  annotation  on  the  case  of  Hoyt  v.  Hoyt.  For 
the  April  number  of  the  current  volume  of  the  American 
Law  Register  and  Review  he  wrote  the  note  on  '*  Con- 
tributory Negligence,"  which  has  received  much  favorable 
notice.  He  had  lately  been  collecting  material  for  a  mono- 
graph on  the  same  subject,  and  had  set  himself  the  task  of 
preparing,  during  the  present  summer,  a  work  on  the  **J^^^s- 
diction  of  Orphans'  Courts  in  Pennsylvania  as  Courts  of 
Equity."  Only  a  few  weeks  ago  he  was  elected  to  the 
honorable  position  of  President  .of  the  Law  Academy  of 
Philadelphia. 

In  him  the  Junior  Bar  loses  one  of  its  most  promising 
members ;  but  it  is  not  onjy  the  profession  that  feels  his 
loss.  His  death  has  cast  a  gloom  over  an  unusually  large 
circle  of  acquaintances  ;  and  it  has  plunged  in  a  grief  too 
sacred  to  be  expressed  in  public  print  that  smaller  circle 
of  warm  friends,  who  felt  for  him  a  love  which  it  is  the 
privilege  of  few  men  to  inspire. 


Stare  Decisis  :  A  New  Method  of  Avoiding  the 
Rule  Suggested. — The  rule  of  Stare  Decisis^  together 
with  the  nature  of  appellate  courts  generally,  has  lately 
received  a  lengthy  exposition  by  the  Supreme  Court  of 
Georgia.^    The  necessity  for  the  rule  is  set  forth,  half  hu- 

1  EUison  V,  Georgia  Railroad  and  Banking  Company,  decided  October 
19.  1891. 
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morously,  in  the  opinion  by  Chief-Justice  Beckley  :  **Sonie 
courts,''  writes  the  learned  Judge,  **live  by  correcting  the 
errors  of  others  and  adhering  to  their  own.  On  these  terms 
courts  of  final  review  hold  their  existence,  or  those  of  them 
which  are  strictly  and  exclusively  courts  of  review,  without 
any  original  jurisdiction,  and  with  no  direct  function  but 
to  find  fault  or  see  that  none  can  be  found.  With,  these 
exalted  tribunals,  who  live  only  to  judge  the  Judges,  the 
rule  of  Stare  Decisis  is  not  only  a  canon  of  the  public  good, 
but  a  law  of  self-preservation.  At  the  peril  of  their  lives 
they  must  discover  error  abroad,  and  be  discreetly  blind  to 
its  commission  at  home.  Were  they  as  ready  to  correct 
themselves  as  others,  they  could  no  longer  speak  as  abso- 
lute oracles  of  legal  truth  ;  the  reason  for  their  existence 
would  disappear,  and  then  destruction  would  speedily  super- 
vene. Nevertheless,  without  serious  detriment  to  the  pub- 
lic, or  peril  to  themselves,  they  can  and  do  admit,  now  and 
then,  with  cautious  reserve,  that  they  have  made  a  mistake. 
Their  rigid  dogma  of  infallibility  allows  of  this  much  re- 
laxation in  favor  of  truth,  unwittingly  forsaken.  Indeed, 
reversion  to  the  truth,  in  rare  instances,  is  highly  necessary 
to  their  material  well-being.  .  Though  it  is  a  temporary 
degradation  from  the  type  of  judicial  perfection,  it  has  to 
be  endured  to  keep  the  type  itself  respectable.  Minor 
errors,  even  if  quite  obvious,  or  important  errors,  if  their 
existence  be  fairly  doubtful,  may  be  adhered  to,  and  re- 
peated indefinitely  ;  but  the  only  treatment  of  a  great  and 
glaring  error,  afiecting  the  current  administration  of  justice 
in  all  the  courts  of  original  jurisdiction,  is  to  correct  it 
When  an  error  is  of  this  magnitude,  and  moves  in  so  wide 
an  orbit  that  it  competes  with  truth  in  the  struggle  for 
existence,  the  maxim  for  a  Supreme  Court — ^supreme  in  the 
majesty  of  duty  as  well  as  in  the  majesty  of  power — is  not 
Stare  Decisis^  hxitjiat  justitia  mat  ccelutn.'*^ 

The  frank  way  in  which  the  Chief  Justice  acknowl- 
edges that  courts  of  appeal,  not  only  live  by  correcting  the 
errors  of  others,  but,  by  ** adhering  to  their  own"  is  re- 
freshing. Yet  it  may  be  questioned  whether  appellate 
courts  are  necessarily  always  placed  in  the  position,  when 
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a  wrong  principle  of  law  leads  to  a  mistaken  decision 
and  a  similar  case  comes  before  them,  of  adhering  to  the 
error,  or  lowering  their  dignity  by  confessing  themselves 
in  the  wrong.  The  true  method  by  which  both  of  these 
alternatives  may  in  many  cases  be  avoided,  is  indicated  by 
the  way  in  which  courts  unconsciously  overrule  themselves. 
The  Supreme  Court  of  the  United  States,  in  the  develop- 
ment of  the  constitutional  law  has  given  several  examples 
of  this  unique  method  of  avoiding  a  lengthy  exposition  of 
the  rule  of  Stare  Decisis.     One  example  will  suffice : 

In  the  case  of  Hinson  v.  Lott*  the  Court,  following  the 
principles  adopted  in  Woodruflf  z/.  Parham,*  decided  that  a 
State  could  tax  one  who  imported  liquors  from  another 
State,  provided  an  equal  tax  was  imposed  upon  the 
manufacture  of  liquor  within  the  State.  The  principle  of 
the  decision  was  that  the  tax,  which  did  not  discriminate 
between  the  product  of  a  State  and  other  products,  was  con- 
stitutional .  Instead  of  repudiating  this  principle  a«  applied 
to  liquor  in  the  hands  of  the  importer  before  the  first  sale, 
the  Court  aflBrmed  their  previous  decisions  in  the  case  of 
Machine  Company  v.  Gage,' which  case  presented  a  similar 
state  of  facts,  involving  the  constitutionality  of  a  tax  on 
the  importation  of  sewing  machines.  At  the  same  time, 
when  the  next  case,  involving  a  discriminating  tax,  Welton 
V.  Missouri,  *  came  up  for  decision,  instead  of  treating  the 
tax  as  void,  because  discriminating,  the  Court  treated  it  as 
a  regulation  of  commerce,  void  because  the  national  nature 
of  the  subject  required  an  uniform  rule,  and,  therefore,  the 
right  to  regulate  was  exclusively  in  Congress. 

This  last  principle  was  firmly  established  by  repeated 
decisions.  Then  the  case  of  Robbinsz/.  Shelby  County  Taxing 
District*  came  before  the  Court.  This  case  involved  the 
constitutionality  of  a  tax  on  all  drummers  doing  business 
in  the  State,  as  applied  to  those  who  sold  the  products  of 
other  States.  The  law  did  not  discriminate  between  drum- 
mers who  were  citizens  of  other  States  and  those  of  Ten- 
nessee.    And  yet  the  Court,  through  Mr.  Justice  Bradley, 

18  WaU.  148.  « 100  u.  s.,  676.  *  120  u.  s.,  489. 

2  8  Wan,  123.  *9iU.  S.,  275. 
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now  able  to  say  with  an  appearance  of  surprise :  *  * 
rongly  urged,  as  if  it  were  a  material  point  in  the  cas 
no  discrimination  is  made  between  domestic  andforeig 
nmers — those  of  Tennessee  and  those  of  other  States- 
all  are  taxed  alike.  But  that  does  not  meet  the  dif 
y.  Interstate  commerce  cannot  be  taxed  at  all,  ev< 
igh  the  same  amount  of  tax  should  be  laid  on  domest 

merce,  or  that  which  is  carried  on  solely  within  tl 
.g  ))  I 

As  a  result,  the  case  of  Hinson  v,  Lott,  and  its  pred 
or,  Woodruff  v,  Parham,  may  be  considered  to  be  di 
led.  Yet  this  has  been  accomplished  without  the  Cou 
ig  put  to  the  necessity  of  lowering  their  dignity  by  e: 
sly  overruling  the  decisions  in  those  cases. 

Bad  decisions,  where  they  are  not  based  on  the  fac 

particular  case,  in  which  instance  they  are  usually  ui 
ortant,  and  can  be  easily  corrected,  almost  invariabl 
on  wrong  principles  of  law.  It  is  seldom  that  a  cou 
:es  a  wroQg  deduction  from  the  right  principle.  In  tl 
going  illustration  the  rule  that  the  constitutionality  < 
ate  tax  on  interstate  commerce  depended  on  the  fact  i 
rimination  was  unsound.    To  have  expressly  abandons 

principle  in  the  case  of  Machine  Company  v,  Gag( 
ch  they  would  have  had  to  do  to  declare  the  tax  i 

case  unconstitutional,  would  have  been  to  lower  the 
lity  and  so  far  impair  that  ** oracular  quality"  which 
ntial  to  the  continued  usefulness  of  an  appellate  cour 
lay  be  that  the  change  of  ground  was  unconsciou 
:  consciousness  or  unconsciousness  of  the  action  is  in 
erial.  One  thing,  however,  is  proved  by  the  examp] 
:n  :  the  true  method  to  avoid  following  a  bad  decisioi 
yet  preserve  the  dignity  of  the  appellate  tribunal,  is  ft 
members  of  the  bench  to  be  careful  not  to  base  simiU 
s  on  the  wrong  principle;  but,  at  the  same  time,  unt 

and  correct  principles  have  been  substituted,  to  follow 
wrong  decision  when  a  case  involving  similar  fact 
es  before  them.  W.  D.  ly. 

I20  u.  S.,  497. 
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Note.— Since  the  publication  of  the  note  to  Taylor  v.  Murphy,  in  the 
June  number  of  the  American  Law  Register  and  Review,  my  atten- 
tion has  been  called*to  the  case  of  Mallory  v.  Lacrosse  Abattoir  Co.,  49  N. 
W.,  1071 ;  S.  C.  80  Wis.,  170.  In  this  case  a  mechanics*  lien  statute, 
favorable  to  sub-contractors,  was  sustained ;  but  Judge  Cassoday  de- 
livered an  interesting  dissenting  opinion. 

The  reference  to  the  Constitution  of  the  United  States,  on  page  402, 
should  rather  have  been  to  the  14th  than  to  the  5th  Amendment 

B.  H.  L. 


BOOK  REVIEWS. 


Commentaries  on  the  Law  of  Private  Corporations.   By  Charles 
FiSK  Beach,  Jr.    Two  Voi^umes.    Chicago,  F.  H.  Flood  &  Co. ,  1891 . 

The  reviewer  of  a  modem  legal  text-book,  with  his 
finger  upon  the  pulse  of  the  profession,  would  make  a  faulty 
prognosis  of  the  effect  of  the  book  upon  the  Bar,  if  he  failed 
to  take  into  consideration  the  number  of  pages  which  the 
purchaser  will  get  for  his  money,  and  the  number  of  cases 
which  appear  in  the  table  of  citations.  If  Beach  on  Cor- 
porations be  judged  by  this  standard,  it  will  not  be  found 
wanting.  In  the  fifteen  hundred  pages  which  these  two 
volumes  contain,  some  ten  thousand  cases  are  cited  ;  and 
the  elaborate  foot-notes  present,  in  a  multitude  of  instances, 
carefully  selected  extracts  from  the  opinions  of  the  courts. 
But  the  discussion  of  leading  decisions  in  the  body  of  the 
text,  which  forms  such  an  important  feature  of  Mr.  MoR- 
AWETz's  work  is  wanting  in  Mr.  Beach's  treatise.  Indeed, 
as  a  scientific  exposition  of  the  law  of  corporations,  the  for- 
mer work  is  far  superior  to  the  latter.  The  typical  para- 
graph, or  section,  in  Morawetz,  is  a  clear  and  succinct  state- 
ment of  the  principle  upon  which  the  point  under  discus- 
sion depends,  with  illustrations  of  the  application  of  the 
principle  to  the  facts  of  important  cases.  In  Beach,  the 
typical  section  consists  of  .a  collection  of  sentences,  often 
without  logical  sequence,  each  sentence  being,  in  effect,  the 
syllabus  of  a  case  cited  in  the  corresponding  foot-note. 

But  the  comparison  just  instituted  is  not  altogether  a 
a  fair  one,  for  Mr.  Beach,  in  writing  his  book,  had  in  view 
an  end  radically  different  from  that  which  Mr.  Morawetz 
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fht,  and  successfully  sought,  to  attain.  In  the  first 
e,  the  scope  of  Mr.  Beach's  work  is  far  wider  than  that 
[r.  MoRAWETz.  We  quote  from  the  preface  of  the  book 
re  us  :  **  In  these  volumes  I  have  attempted  to  include 
he  law  of  private  corporations,  whether  with  or  with- 
capital  stock,  of  joint  stock  companies,  and  of  all  the 
3us  so-called  quasi  corporations  and  voluntary  unincor- 
ted  associations  which  exist  for  any  private  purpose." 
he  second  place,  Mr.  Beach  has  consistently  labored  to 
:e  his  work  primarily  a  mine  of  information  from  which 
.nswer  may  be  readily  unearthed  for  '*the  every-day 
)lexities  of  the  corporation  lawyer.''  He  distinctly 
laims  any  attempt  to  write  a  treatise  on  the  law  of  Ultra 
zs  (a  term  which,  as  a  distinguished  lawyer  has  re- 
ked  in  another  connection,  seems  to  have  become  popu- 
Bvith  the  courts  on  account  of  its  **  convenient  obscur- 
),  or  a  treatise  on  stock  and  stockholders,  or  on  oflScers 
agents.  He  has  striven  to  furnish  the  material  foi 
vers  to  such  questions  as,  What  can  the  corporation  or  its 
ers  lawfully  do?  How  can  it  lawfully  do  it?  How 
1  a  company  be  organized  to  accomplish  this  or  that  ? 
a  thousand  others  which  crowd  to  the  pen's  point.  In 
ir  words,  his  treatise  is  eminently  a  practical  one, 
the  author  would  probably  be  willing  to  relinquish  all 
m  to  distinction  for  that  originality  of  thought,  that 
ity  of  expression  and  that  perfect  logic  in  arrangement 
ch  are  attainable  in  a  book  of  smaller  scope.  In  the 
ire  of  things,  indeed,  there  is  no  reason  why  one  work 
aid  not  combine  all  these  qualities.  But  granted  that 
author  is  a  lawyer  in  active  practice,  it  seems  to  be,  in 
,  impossible  to  effect  such  a  combination.  If  the  wider 
I  is  selected  by  the  author,  the  mass  of  authorities  is  so 
it  that  exhaustive  examination  of  even  the  most  impor- 
:  of  them  makes  demands  upon  his  time  which  he  cannot 
It.  And  if  this  is  true,  where  the  author  devotes  all  his 
e  to  the  preparation  of  a  single  work,  it  is  doubly  true 
ire,  as  in  Mr.  Beach's  case,  the  work  is  only  one  of  a 
es — z,  series  which  began  with  his  book  on  **  Contribu- 
'  Negligence"  and  which  will  end  with  his  forthcoming 
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Method  by  which  the  States  may  now  Tax 
Interstate  Commerce. 


?he  Supreme  Court  is  making  rapid  progress  in  its  recently  assumed 
of  re-establishing  the  repudiated  right  of  the  States  to  tax  interstate 
lerce.  The  doctrine  enunciated  in  Maine  v.  Grand  Trunk  Railway,^ 
uch  attention  was  called  in  the  March  number  of  this  periodical, 
?hich  was  considered  as  making  a  radical  departure  from  hitherto 
recognized  principles,  has  been  reiterated  and  carried  to  still  greater 
hs  in  the  case  of  Ficklen  v.  The  Shelby  Taxing  District,*  a  statement 
lich  will  be  found  among  the  cases  abstracted, 
n  order  to  appreciate  into  what  new  fields  the  doctrine  above  referred 
Leading  the  C6urt,  we  need  only  compare  this  last  case  with  that  of 
lins  V,  District'  In  the  Robbins  case  a  tax  of  |[o  a  week  upon  all  per- 
selling  goods  by  sample  and  not  having  a  licensed  house  of  business 
n  the  district  was  held  void  as  to  a  citizen  of  Cincinnati,  * '  drumming" 
Cincinnati  firm.  In  the  case  at  bar  the  difference  was  this :  The  busi- 
was  of  precisely  the  same  character,  but  the  drummers  had  per- 
intly  located  within  the  district,  and,  for  aught  that  appears  in  the 
t,  were  presumably  citizens  of  Tennessee.  The  case  was  also  com- 
bed by  the  fact  that  the  drummers  had  taken  out,  and  paid  I50  for,  a 
ie  to  do  Skgemral  commission  business^  and,  as  one  of  the  conditions' 
itaining  such  a  license,  they  had  given  bond  to  report  their  gross 
lissions,  charges  or  compensation  during  the  year,  and  to  pay  a  tax 
i  per  cent,  on  the  same.  The  Court  considered  this  one  of  the 
ids  of  their  decision,  and  held  that  the  drummers  had  voluntarily 
cted  themselves  to  the  tax.  And  the  Chief-Justice  is  very  careful 
if  at  the  close  of  the  opinion,  that  '*  what  position  they  would  have 
)ied  had  they  not  undertaken  to  do  a  general  commission  business, 
lad  taken  out  no  license  therefor,  but  had  simply  transacted  busi- 
for  non-resident  principals,  is  an  entirely  different  question,  which 
not  arise  on  this  record. " 

Nevertheless,  we  believe  it  follows  as  a  necessary  corollary  from  this 
ion,  that  the  State  may  tax  in  this  way  the  gross  receipts  of  a  resi- 
irummer  whose  business  is  exclusively  interstate.  For  if  it  cannot 
lose  receipts  so  long  as  he  does  no  local  business,  how  does  it  ac- 
the  right  to  tax  them  where  he  extends  his  activity  to  business 
n  the  State  ?  A  State  may  tax  its  own  internal  commerce^  but  that 
not  give  it  any  right  to  tax  interstate  commerce.  For  example, 
[ouf  V,  Mobile,^  where  it  was  held  that  the  State  could  not  require 
^graph  company  to  take  out  a  license  before  setting  up  an  office 
a  the  State,  it  was  urged  that  a  portion  of  the  company's  business 

17  U.  S.,  18.  >  Not  yet  reported, 
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was  internal  to  the  State,  and  therefore  taxable ;  bnt  Mr.  Justice  Brad- 
hW  said :  **  But  that  feet  does  not  remove  the  difficulty.  The  tax  affects 
the  whole  business,  without  discrimination.  There  are  sufficient  modes  • 
in  wliich  the  internal  business,  if  not  already  taxed  in  some  other  way, 
may  be  subjected  to  taxation,  without  tl^e  imposition  of  a  tax  which 
covers  the  entire  operations  of  the  company." 

Consequently,  in  the  case  at  bar,  if  the  percentage  tax  had  been  con- 
sidered a  tax  upon  interstate  commerce,  it  would  have  been  declared  void 
as  far  as  the  interstate  business  was  concerned.  The  Court  was,  there- 
fore, under  the  necessity  of  holding  that  it  vras  not  a  tax  upon  interstate 
commerce,  and  did,  in  fact,  so  decide,  as  witness  the  following  extract 
from  the  opinion  :  '*  The  tax  is  not  on  the  goods  or  on  the  proceeds,  nor 
is  it  a  tax  on  non-resident  merchants ;  and  if  it  can  be  said  to  afiect 
interstate  commerce  in  any  way,  it  is  incidentally  and  so  remotely  as  not 
to  amount  to  a  regulation  of  such  commerce.**  The  Court  finds  author- 
ity for  this  proposition  in  the  doctrine  before  referred  to,  which  first 
made  its  appearance  in  Home  Insurance  Co.  v,  N.  Y.,^  and  was  first  made 
use  of  in  interstate  commerce  questions  in  the  Grand  Trunk  case^  above 
referred  to,  and  which  may  be  stated  as  follows :  "  So  long  as  the  subject 
upon  which  the  tax  is  in  terms  laid  on  something  which  the  State  may 
tax,  such  as  the  property,  trade  or  occupation  of  the  citizen,  then  the  tax 
will  be  valid,  although  the  subject  which  forms  the  measure  of  the 
amount  of  the  tax — in  other  words,  that  upon  which  the  tax  is  graded— 
is  something  which  the  State  could  not  tax  directly."  This  doctrine  is, 
indeed,  not  new  ;  but  whereas  it  is  now  treated  as  an  axiom  of  constitu- 
tional jurisprudence,  it  was  formerly  considered  in  its  true  light,  namely, 
as  a  mere  subterfuge,  an  impotent  attempt  on  the  part  of  the  State  to 
close  the  eyes  of  the  Court  to  the  real  nature  of  the  tax. 

As  to  the  bond  which  the  drummers  gave  in  this  case,  the  correct 
view  would  seet^  to  be  that  of  Mr.  Justice  Hari^an,  that  it  should  not  be 
construed  as  embracing  earnings  in  a  business  which  the  State  could  not 
constitutionally  tax.  And  it  should  be  remembered  that  it  was  only  upon 
condition  of  giving  such  a  bond  that  the  drummers  were  allowed  to  do 
internal  business,  and  that  no  one  engaging  in  interstate  commerce  could 
do  suclv  business  without  consenting  to  be  taxed  for  all  his  interstate 
business.  This  would  seem  to  be  a  clear  burden  upon  interstate  com- 
merce, and  if  the  State  could  not  impose  such  a  tax  the  condition  of  the 
bond  is  void.  Says  Mr.  Justice  Bi,atchford,  in  Barrow  v,  Bumside  r* 
"  In  all  cases  in  which  this  Court  has  considered  the  subject  of  the  grant- 
ing by  a  State  to  a  foreign  corporation  of  its  consent  to  the  transaction  of 
business  in  the  State,  it  has  uniformly  asserted  that  no  conditions  can  be 
imposed  by  the  State  which  are  repugnant  to  the  Constitution  and  laws 
of  the  United  States.** 

How  far  the  Supreme  Court  will  carry  the  novel  and,  we  believe,  dis- 
astrous doctrine  above  referred  to  it  is  impossible  to  say,  but  from  present 
indications  it  would  seem  that  they  are  prepared  to  carry  it  very  far. 
That  its  results  will  be  most  far-reaching,  a  very  little  consideration  will 

>  134  u.  s.,  594.  « 142  u.  s.,  117.  » "I  u.  s.,  186. 
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show,  for  it  evinces  a  disposition  on  the  part  of  the  Court  to  look  solely 
to  the  letter  of  State  laws,  and  to  disregard  both  spirit  and  practical 
.effect,  so  that  many  State  tax  laws,  which  liave  hitherto  been  declared 
void,  may  now,  by  a  few  judicious  changes  in  the  terms  and  phrases 
used)  be  put  into  full  force  and  effect,  although  their  practical  operation 
is  in  no  wise  altered.  Thus  has  the  Court  made  a  fatal  breach  in  that 
strong  bulwark  of  decisions  by  which  all  the  efforts  of  the  States  to 
attack  interstate  commerce  have,  up  to  this  time,  been  successfully 
resisted,  and  thus  it  has  opened  a  wide  door  for  the  evasion  of  those  wise 
principles  which  the  former  members  of  the  Court  laid  down  for  the  pro- 
tection of  the  commercial  interests  of  the  country.  There  is  much  food 
for  reflection  in  the  thought  suggested  by  the  decisions  of  the  Court  for 
the  last  year,  namely,  how  great  a  revolution  of  doctrine  may  result  from 
a  few  changes  in  personnel, 

Francis  Cope  Hartshorne. 
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Selected  from  the  current  of  American  and  English  Decisions. 

BY 

William  Wharton  Smith,  Horace  I^.  Chbynby, 

Hbnry  N.  Smaltz,  Francis  Cope  Hartshorns, 

John  A.  McCarthy. 


Banking — Certificate  of  Deposit  issued  before  Incorpora- 
tion.— A  bank  is  not  liable,  even  to  an  innocent  holder,  for  value,  on  a 
certificate  of  deposit  issued  before  its  organization  or  incorporation,  and 
signed  as  cashier  by  the  person  who  afterwards  became  such,  there  being 
nothing  to  show  that  the  bank  ever  received  any  consideration  therefor: 
Long  V.  Citizens'  Bank,  Supreme  Court  of  Utah,  April  i,  1892,  Bi,ack- 
BURN,  J.  (29  Pacific  Reporter,  878).— y.  A,  McC, 

Carriers  of  Freight— Discrimination— Common  Law  Liabix.- 
ITY. — ^The  complainant  in  this  case  alleged  that  the  defendant  company — 
a  common  carrier— charged  the  complainant  i2>^  per  cent  more  than  it 
did  other  merchants  ;  that  said  charges  were  a  discrimination  against  the 
plainti£f,  and  though  often  requested  so  to  do,  defendant  refused  to  allow 
complainant  the  reduced  rates.  The  facts  of  this  case,  for  other  reasons, 
not  coming  within  the  revised  statutes  of  the  State,  the  question  was 
whether  at  common  law  the  complainant  would  have  had  a  right  of  action. 
It  was  held:  That  while  at  common  law  an  action  would  lie  for  an  un- 
reasonable and  excessive  freight  charge,  yet  there  was  nothing  to  hinder 
a  carrier  from  carrying  for  favored  individuals  at  an  unreasonably  low 
rate,  or  even  gratis.  The  fact  that  one  person  is  charged  more  than  an- 
other is  only  evidence  of  a  discrimination  :  Cowden  v.  Pacific  Coasts. 
S.  Co.,  Supreme  Court  of  California,  May  6,  1892  (Garvutte,  J^.— 
/.  A.  McC, 
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Carriers  of  Passengers— Uni^awfui.  Section  for  Refusing 
TO  Pay  Fare  Twice— Damages— When  not  Excessive.— Plaintiflf,  a 
passenger  on  one  of  defendant's  trains,  bought  a  ticket  from  Brunswick 
to  Atlanta,  and  took  passage  on  a  train  running  between  these  points. 
Between  Brunswick  and  Macon  plaintiflf  gave  his  ticket  to  the  conductor, 
and  between  Macon  and  Atlanta  a  new  conductor  demanded  the  fare 
between  these  latter  points.  Plaintiflf  proved  to  the  satisfaction  of  the 
conductor  that  he  had  already  delivered  a  ticket  for  the  whole  distance 
to  a  previous  conductor.  In  spite  of  this  the  conductor,  acting  under  a 
rule  of  the  defendant  company,  threatened  to  eject  him  from  the  train  if 
he  did  not  pay  again  the  fare  for  the  last  part  of  the  trip.  Plaintiff  then 
paid  and  sued  to  recover  damages  for  being  compelled  to  pay  twite. 
Held :  That  the  law  of  the  State  was  of  higher  authority  than  the  rule  of 
the  company,  that  the  company  was  liable,  and  that  |5oo  damages  was 
not  excessive:  Supreme  Court  of  Georgia,  per  Curiam,  Lumpkin,  J., 
dissenting  as  to  the  amount  of  the  damages  being  excessive,  February  15, 
1892  (14  Southeast.  Rep.,  708).—  ^.  IV,  5. 

Chattei*  Mortgages — Lien — Discharge  —  Redemption.  — The 
owner  of  a  colt  gave  a  recorded  mortgage  on  it  to  secure  his  promissory 
note.  Some  time  thereafter,  a  third  party,  having  acquired  a  lien  for  keep- 
ing the  colt,  the  mortgagees  paid  the  lien  and  took  another  note  for  the 
amount  of  the  old  note,  plus  the  lien,  and  took  as  security  therefor  a 
second  mortgage,  but  did  not  satisfy  the  first  mortgage.  Between  the 
giving  of  the  mortgages  the  owner  sent  the  colt  to  one  A  to  be  broken 
with  whom  it  had  remained  for  some  time,  when  the  mortgagees  took  the 
colt  from  his  possession,  against  his  protest  and  claim  of  lien,  and  sold  it 
at  a  foreclosure  sale  under  the  second  mortgage.  It  was  bid  in  for  less 
than  either  of  the  mortgages.  Upon  an  action  of  trover,  brought  by  A 
against  the  mortgagees  and  vendees,  at  the  foreclosure  sale,  for  the  con- 
version of  the  horse,  it  was  held:  (i)  that  the  mere  taking  of  the  second 
note  and  mortgage  could  not  operate  as  an  abandonment  of  the  first 
mortgage,  as  its  lien  remained  unaffected  until  discharged  by  satisfac- 
tion ;  (2)  the  defendants,  by  the  taking  and  selling  of  the  colt,  are  not 
estopped  from  setting  up  the  first  mortgage  against  the  plaintiff,  as  the 
foreclosure  did  not  withdraw  the  property  from  the  operation  of  the  mort- 
gage :  Austin  v.  Bailey  ei  al,^  Supreme  Court  of  Vermont,  April  21, 1892, 
per  RowEi*!*,  J.  (24  Atl.  Rep.,  245).— /f.  N,  S, 

Conditional  Payment — Acceptance  of  Order.— A  being  in- 
debted to  B  for  I30,  gave  him  an  order  on  C  for  merchandise,  not  to 
exceed  J30,  to  be  charged  on  A's  account.  The  price  agreed  on  for  the 
merchandise  was  I32.50,  of  which  B  paid  ^2.50  in  cash.  C  refused  to 
deliver  the  goods  unless  feo  was  paid  by  B.  In  an  action  by  B  to  recover 
I32.50  for  breach  of  contract,  held:  That  he  could  not  recover,  as  the  mere 
acceptance  by  a  creditor  of  an  obligation  of  a  third  person,  in  the  absence 
of  proof  that  the  parties  agreed  that  such  obligations  should  be  received 
as  payment,  cannot  be  regarded  as  more  than  a  conditional  payment : 
Williams  v.  Costello,  Supreme  Court  of  Alabama,  April  27,  1892,  per 
C01.EMAN,  J.  (11  So.  Rep.,  9).— /T.  N,  S, 
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ONFi^icT  OF  Law— Federal  and  State  Courts— Master  and 
ANT. — ^The  relation  of  master  and  servant »  and  similar  relations,  is 
>lely  of  State  control  and  regulation,  and  as  in  such  cases  the  Federal 
)  are  simply  giving  eflfect  to  State  law,  it  is  the  duty  of  the  Federal 
lals  to  follow  the  decisions  of  the  State  courts  upon  such  questions : 
1  V,  Chicago,  P.  &  St.  L.  R.  R.  Co.,  Circuit  Court  of  United  States, 
lem  District  of  Indiana,  April  *I2,  1892,  Baker,  J.  (50  Fed.  Rep., 

ONFLicT  OF  Laws  —  Perpetuities  —  Bequests  Valid  Where 
c,  BUT  Void  Where  Carried  Out.— A  testatrix,  living  in  Rhode 
i,  bequeathed  some  of  her  property  upon  certain  trusts,  to  be  main- 
l  and  administered  in  New  York.  The  will  was  admitted  to  probate, 
le  executors  accounted  in  Rhode  Island.  The  trusts  were  valid  in 
B  Island,  but  void  in  New  York,  being  contrary  to  the  New  York 
e  against  perpetuities.  Held:  That  the  courts  of  New  York  would 
:e  the  trusts  :  Cross  et  al,  v.  United  States  Trust  Co.  of  New  York 
,  Court  of  Appeals  of  New  York,  O'Brien,  J.  ;  Earl,  C.  J.,  and 
BAM,  J.,  dissenting,  March  i,  1892  (30  Northeast  Rep.,  125). —  IV, 
) 

ONSTITUTIONAI.  LAW— ACT  CONTAINING  TwO    ITEMS   OF    APPRO- 

ION.— The  Act  of  March  31,  1891,  laws  of  California,  entitled  "An 

encourage  the  cultivation  of  ramie,*'  etc.,  provides  in  Section  i 
10,000  be  appropriated  for  the  **  purpose  of  encouraging  the  culti- 

of  ramie."  Section  2  provides  an  expenditure,  either  for  the  pur- 
of  ramie  roots  for  free  distribution  to  farmers,  or  in  the  payment  of 
ity  for  merchantable  ramie.  Section  4  provides  for  appointment 
ayment  of  a  State  superintendent.  Held:  That  the  Act  contained 
istinct  items  of  appropriation  for  expressly  di£ferent  special  pur- 
and  was  in  violation  of  Constitution,  Art  IV,  Sec.  54,  of  California^ 
provides  that  ''no  bill  making  appropriations  of  money  .  .  .  shall 
n  more  than  one  item  of  appropriation,  and  that  for  one  single  and 
I  purpose  to  be  therein  expressed  :  *'  Murray  v»  Colgan,  Supreme 
of  California,  May  5,  1892,  Vancuef,  C.  J.  (29  Pacific  Rep.,  871). — 
McC. 

)NSTlTUTIONAI.  LAW— INTERSTATE  COMMERCE— WHERE  STATE 
J  NOT  REGUI.ATION  OF.— The  State  of  Pennsylvania,  having  levied 
ipon  the  gross  receipts  of  all  railroads  doing  business  in  the  State, 
ite  Supreme  Court  held  the  tax  void  as  to  interstate  business,  but 
ed  it  as  to  receipts  derived  from  transportation  between  two  points 
kosylvania,  Mauch  Chunk  and  Philadelphia,  by  way  of  Phillips- 
nd  Trenton,  points  in  New  Jersey,  the  carriage  being  continuous 

A  Co.  to  Phillipsburg,  and  by  the  B  Co.  from  there  to  Philadel- 
ind  the  tax  being  confined  to  the  receipts  of  the  A  Co.,  which 
erived  from  transportation  wholly  within  the  State.  On  appeal. 
That  the  tax  was  not  open  to  objection  by  reason  of  the  particular 
I  which  Philadelphia  was  reached  from  Mauch  Chunk :  Lehigh 

R.  R.  Co.  V,  Pennsylvania,  Chief-Justice  Fui.LER,  May  2,  1892 
Sheets,  U.  S.  Rep.,  Ed.  No.  8).— F.  C.  H. 
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CONSTITCFTIONAI.    LaW—INTERSTATE    COMMERCE- AUTHORITY  OF 

State  to  Authorize  the  Erection  of  a  Bridge  Over  a  Navigabi^e 
River. — In  the  ab^nce  of  Federal  legislation  a  State  has  the  power  to 
authorize  the  erection  of  a  bridge  over  a  navigable  stream  within  its 
limits,  and  snch  power  is  not  confined  to  cases  in  which  the  navigable 
stream  is  wholly  within  the  limits  of  the  State,  but  exists  as  well  as  to  those 
streams  which  extend  to  points  beyond  the  boundaries  of  the  State : 
Rhea  v,  Newport  N.  &  M.  V.  R.  R.  Co.,  Circuit  Court  of  the  United  Stetes, 
District  of  Kentucky,  April  7,  1892,  Jackson,  J.  (50  Fed.  Rep.,  16).— 
H.  L.  C, 

CONSTITUTIONAI,  LaW— POLICE  POWER— INTOXICATING  LIQUORS— 

Restricting  Manufacture,  etc.,  of— Vesting  in  an  Individual 
THE  Right  to  Say  Who  Shall  Make,  etc.— An  Act  of  a  State  Legis- 
lature authorized  the  establishment  of  an  orphans'  home,  and  made  it 
unlawful  for  any  person  to  make,  sell,  give,  or  transmit  to  any  inmate  of 
the  home,  or  any  person  within  three  miles  thereof,  any  spirituous  or 
malt  liquors,  except  upon  the  "written  permission  of  the  superintendent 
of  such  home. ' '  Defendant,  at  the  time  the  act  was  passed,  manufactured 
the  prohibited  articles  within  the  three-mile  radius.  Held :  That  the 
act,  which  was  otherwise  constitutional,  was  not  made  unconstitutional 
by  vesting  in  the  superintendent  of  the  home  the  authority  to  say  who 
should  and  who  should  not  make,  sell,  etc.,  the  prohibited  articles: 
State  V.  Barringer,  Supreme  Court  of  North  Carolina,  Clark,  J.,  March 
23,  1892  (14  S.  E.  Rep.,  781).— W^.  W.  S. 

Contracts— Validity  of  When  Made  on  Sunday— What  Con- 
stitutes A  Labor  of  Necessity  or  CharitV.— Plaintiff,  a  single 
woman,  80  years  old,  was  taken  to  a  hospital  on  account  of  severe  in- 
juries, and  while  there  executed,  on  a  certain  Sunday,  an  assignment 
transferring  certain  bank-accounts  in  trust  for  her  benefit  and  support 
during  life,  with  remainder  to  the  assignee.  A  statute  of  Massachusetts, 
where  the  assignment  was  made,  provides  that  whoever,  on  Sunday, 
"  does  any  manner  of  labor,  business,  or  work,  except  works  of  necessity 
or  charity,''  shall  be  punished.  Plainti£f  sought  to  set  aside  the  assign- 
ment upon  the  ground  that  it  was  unlawful  under  this  statute,  having 
been  executed  on  the  Lord's  day.  Held :  That  the  assignment  did  not 
come  within  the  statute,  and  that  it  would  not  be  set  aside :  Donovan  v. 
McCarty,  Supreme  Judicial  Court  of  Massachusetts,  Allen,  J.,  February 
25.  1892  (30  N.  E.  Rep.,  221).— «^.  H^,  S. 

Corporations— Subscription— Waiver.— By  the  contract  of  sub- 
scription entered  into  by  the  defendant,  it  was  agreed  that  the  corporation 
should  not  be  organized  until  ^70,000  had  been  subscribed.  The  organi- 
zation was,  however,  perfected  before  the  subscription  list  reached 
f4o,ooo.  In  an  action  for  the  unpaid  balance  of  the  defendant's  subscrip- 
tion, it  was  held  :  That  he  could  not  avail  himself  of  the  defence  of  the 
defective  organization,  inasmuch  as  he  had  recognized  the  validity  of  the 
corporation  and  acquiesced  in  its  expenditures  by  paying  the  first  two 
calls  on  his  subscription  :  California  Southern  Hotel  Co.  v.  Collender, 
Supreme  Court  of  California,  March  28,  1892,  Vanclief,  C.  (29  Pacific 
Rep.,  859).—/.  A,  McC. 
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Evidence— HoMiciDB— Res  GESTi^.— The  deceased  died  from  the 
:ts  of  a  wouud  in  the  head,  inflicted  by  some  sl^rp  instrument,  and 
he  trial  of  the  defendant  for  murder,  the  prosecution  offered  in  evi> 
ce,  as  part  of  the  res  geslce,  the  statement  of  the  deceased  to  a  physi- 
that  the  defendant  had  done  it  with  a  knife,  which  statement  was 
[e  about  an  hour  after  the  wound  had  been  inflicted.  Held :  Inad> 
dble:  People  v,  O'Brien,  Supreme  Court  of  Michigan,  May  20,  1892, 
.NT,  J.  (52  N.  W.  Rep.,  84).—/.  A,  McC, 

Evidence -PRIVI1.EGED  CoMMUNiCATiONa— Husband  and  Wife, 
Motion  1881  of  the  Code  of  Civil  Procedure  provides  that  a  person  can 
be  examined  as  a  witness  in  the  following  cases :  (i)  A  husband  can- 
be  examined  for  or  against  his  wife  without  her  consent,  nor  a  wife 
>r  against  her  husband  without  his  consent ;  nor  can  either,  during 
narriage  or  afterwards,  be,  without  the  consent  of  the  other,  examined 
»  any  communication  made  by  one  to  the  other  during  marriage,  etc 
provision  simply  effects  the  competency  of  a  husband  or  wife  as  a 
ess  and  does  not  prohibit  the  production,  by  the  administrator  of  the 
,  of  certain  letters  between  husband  and  wife,  where  both  are  dead  : 
d  z/.  Pennie,  Circuit  Court  of  the  United  States,  Northern  District  of 
fomia,  March  29,  1892,  Morrow,  J.  (50  Fed.  Rep.,  4).—/^.  L,  C, 

Evidence— Witness— Credibiwty.— An  instruction  that  if  the 
tnony  of  a  witness  has  been  given  under  the  influence  of  ill-will  towards 
rty,  and  any  portion  of  it  is  untrue  as  to  any  material  fact,  it  may  be 
ely  disregarded,  is  erroneous  in  failing  to  state  that  it  must  be  know- 
1  and  wilfully  untrue,  especially  where  there  is  nothing  to  show  that 
witness  was  actuated  by  ill-will,  but  only  that  he  was  not  friendly: 
lie  V.  Earll,  Supreme  Court  of  Montana,  May  2,  1892,  DeWitt,  J. 
»acific  Rep.,  882).—/.  A,  McC, 

Fixtures— Between  Vendor  and  Vendee.— The  plaintiff  sold 
rtable  saw-mill,  to  be  paid  for  in  instalments,  the  title  and  right  of 
ission  to  remain  in  the  plaintiff  until  the  price  is  paid  in  full.  The 
baser,  being  permitted  by  the  contract  of  sale  to  run  the  machinery 
veral  townships  of  a  certain  county,  set  it  up  on  a  farm  in  which  he 
m  undivided  interest.  The  boiler  was  bricked  in,  the*  engine  set  up 
ick-work  and  bolted  down  to  the  foundation.  Part  of  the  machinery 
'oofed  over.  The  purchaser  afterwards  conveyed  his  interest  in  the 
estate  to  defendant,  who  operated  the  mill  as  sole  owner.  It  was  held: 
the  machinery  remained  personal  property,  and  trover  was  the  proper 
of  action  to  maintain  for  its  recovery.  In  order  to  constitute  a  fix- 
there  must  not  only  be  physical  annexation  in  some  form  to  the 
^,  but  there  must  be  unity  of  title,  so  that  a  conveyance  of  the  realty 
1  of  necessity  convey  the  fixture  also  :  Lansing  Iron  and  Engine 
:s  V,  Walker,  Supreme  Court  of  Michigan,  April  22, 1892,  McGrath, 
N.  W.  Rep.,  1061).— /.  A.  McC, 

Fraudulent  Conveyances — Consideration — Knowledge  of 
JTEE. — ^The  maker  of  a  note  conveyed  land  to  the  accommodation 
Ber,  in  consideration  of  the  latter's  agreement  to  pay  the  note  and 
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a  mortgage,  and  the  next  day  made  an  assignment  for  the  benefit  of  his  . 
creditors.  A  bill  in  eqnity,  filed  to  set  aside  the  conveyance  as  fraudu- 
lent, was  dismissed,  as  the  obligations  assumed  by  the  grantee  fairly 
represented  the  value  of  the  ground,  and  the  transaction  did  not  appear 
to  be  accompanied  with  fraud  participated  in  by  the  grantee:  Ellis  v. 
Herrin  ei  aL,  Court  of  Chancery  of  New  Jersey,  April  20,  1892,  per 
Bird,  V.C.  (24  Atl.  Rep.,  129).-//.  N,  S, 

Husband  and  Wifk— Liabiuty  of  Wife  for  Debt  of  Hus- 
band.— ^The  separate  estate  of  a  wife  cannot  be  charged  for  an  account 
due  by  her  husband,  simply  because  she  wrote  the  creditor  as  follows : 
*•  You  will  please  find  enclosed  I50 — all  I  can  raise  at  present.  I  hope  to 
be  able  to  give  you  more  very  soon  :  Please  give  credit  and  oblige,  B.*': 
Bohn*s  Est.  v,  Hoflfer,  Supreme  Court  of  Colorado,  April  25,  1892,  Reed, 
J.  (29  Pacific  Rep.,  905).—/-  ^-  ^cC. 

Husband  and  Wife— Action  Brought  by  Husband  for  Wife*s 
Services— When  it  Wii,i*  Lie. — Plaintiff  kept  a  restaurant,  at  which 
one  Kennedy  took  his  meals,  at  the  same  time  occupying  a  room  in 
plaintiff's  house.  Plaintiff^s  wife  helped  him  in  his  business  and  took 
care  of  the  house,  and,  in  addition  to  this,  nursed  Kennedy  for  some 
time.  Kennedy  died,  and  plaintiff  sued  his  executors  to  recover  compen- 
sation for  his  wife's  services  as  nurse.  Held  :  That  a  husband's  common- 
law  right  to  recover  for  his  wife's  services  was  not  abrogated  by  the 
statutes  of  New  York  relative  to  married  women,  and  that  the  suit  would 
lie:  Porter  v.  Dunn,  Court  of  Appeals  of  New  York,  Gray,  J.  ;  Eari,,  C. 
J.,  and  O'Brien,  J.,  dissenting,  March  i,  1892  (30  N.  E.  Rep.,  122),— W. 
IV.  S. 

Insurance — ^Transfer  of  Interest  by  one  Member  of  a 
Partnership  to  His  Copartner.— The  members  of  a  partnership 
insured  certain  property  of  the  firm,  the  policy  of  insurance  containing 
a  provision  prohibiting  any  change  '*  in  the  title  or  interest  of  the  insured" 
without  the  consent  of  the  insurers.  One  partner  conveyed  his  interest 
in  the  property  insured  to  the  other  partner  without  the  consent  of  the 
insurance  company.  Held :  That  the  policy  was  not  rendered  void 
thereby  :  Virginia  Fire  and  Marine  Insurance  Co.  v,  Saunders,  Supreme 
Court  of  Appeals  of  Virginia,  Lewis,  P.,  March  10,  1892  (14  S.  E.  Rep., 
y54),^fV.  JV.  S. 

LiBEir-PuBLiCATiON.— A  letter  was  brought  from  the  post-office  by 
a  husband  to  his  wife,  in  a  sealed  envelope,  addressed  to  her.  She  broke 
the  seal  and  they  read  it  together.  In  an  action  for  libel  brought  by  the 
¥dfe  against  the  writer  of  the  letter,  held :  That  she  could  not  recover,  as 
'the  gist  of  the  action  is  the  injury  to  the  plaintiffs  reputation,  and  the 
publication  of  the  libel  was  the  plaintiff's  own  act.  In  such  a  case  the 
husband' had  no  legal  right  to  the  letter  addressed  to  the  plaintiff,  as 
husband  and  wife  are  distinct  persons,  in  respect  to  the  publication  of  a 
libel :  Wilcox  v.  Moon,  Supreme  Court  of  Vermont,  April  14,  1892,  per 
Taft,  J.  (24  Atl.  Rep.,  244).—/^.  N,  S. 
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Limitation  of  Actions— Interstate  Commerce  Act.— The 
Interstate  Commerce  Act  containing  no  provision  as  to  the  time  within 
which  an  action  shall  be  brought  to  recover  the  amount  of  freight  paid 
by  any  person  in  excess  of  that  paid  by  any  other  person  for  the  same 
service,  such  actions  are  to  be  governed  by  the  State  statutes  of  limitation  : 
Copp  V.  Louisville  &  N.  Rwy.  Co.,  Circuit  Court  of  the  United  States, 
District  of  Louisiana,  April  21,  1892,  Bilung,  J.  (50  Fed.  Rep.,  164). 
-iY.  L.  C. 

Mechanics*  Liens— Property  Subject  to— Powers  of  Creditor. 
— ^The  property  of  an  oil  company  was  sold  by  a  receiver,  under  execu- 
tions obtained  upon  judgments  recovered  on  mechanics'  liens  filed  against 
the  property,  and  which  particularly  described  it  A  creditor  corporation 
who  had  received  in  part  satisfaction  of  its  demands  against  the  company 
two  bonds,  secured  by  mortgage  upon  the  property,  whose  lien  was  sub- 
sequent to  the  mechanics'  liens,  appealed  from  the  decree  affirming  the 
auditor's  report,  making  distribution  of  the  funds,  on  the  ground  that 
the  curtilage  designated  by  the  claimants  was  more  than  sufficient  for  the 
necessary  uses  of  the  oil  refinery.  Held  :  That  an  auditor  must  accept  a 
judgment  showing  the  extent  of  its  lien,  as  certified  to  him  by  the  proper 
custodian  of  the  record :  Sicardi  et  al.  v.  Keystone  Oil  Co.  et  aL,  Ap- 
peal of  Imperial  Refining  Co.,  Limited,  Supreme  Court  of  Pennsylvania, 
May  9,  1892,  per  McCoi,i,UM,  J.  (24  Atl.  Rep.,  161).— iY.  N,  S, 

MuNiciPAi,  Corporations— Power  to  Tax— Does  not  Inci^ude 
Power  to  Exempt  from  Taxation.— A  municipal  corporation  was 
authorized  by  its  charter  to  tax  **  all  the  real  and  personal  property  "  in 
the  town.  Held  :  That  under  this  power  to  tax  it  had  not  the  power 
to  exempt  property  from  taxation:  Whiting  ei  al,  v.  Town  of  West 
Point,  Supreme  Court  of  Appeals  of  Virginia,  Lewis,  P. ;  Lacy  and  Rich- 
ardson, J.  J.,  dissenting,  March  17,  1892  (14  S.  E.  Rep.,  698).—  ^.  W,  S. 

Municipalities— Negi^igence-  Defective  Streets— Injury  to 
Travei^lers— Who  are  Travei^LERS  ?— A  statute  of  Massachusetts 
provides  that  streets  shall  be  kept  in  repair  so  that  they  may  be  reason- 
ably safe  for  "  travellers."  Plaintifif  and  some  companions  were  playing 
"tag  *'  on  a  street,  stopped  to  get  breath,  and  plaintifif  then  walked  away 
from  the  rest,  when  he  was  injured  by  coming  in  contact  with  an  electric 
wire.  Held  :  That  the  plaintifif  was  using  the  street  rightfully  when  the 
injury  occurred,  and  that  the  fact  that  he  had  been  playing,  "  tag  "  a  short 
time  previous  to  the  injury  did  not  prevent  him  from  being  a  *'  traveller" 
within  the  meaning  of  the  statute:  Graham  ei  al.  v.  City  of  Boston, 
Supreme  Judicial  Court  of  Massachusetts,  Allen,  J.,  February  25,  1892 
(30  N.  E.  Rep.,  l^o).'-W,  W,  S. 

Negligence— Contributory— Projection  of  Limbs  prom  the 
Window  of  Moving  Car.— The  slightest  voluntary  projection  of  the 
limbs  of  a  passenger  from  the  window  of  a  moving  car  constitutes  con- 
tributory negligence  and  will  bar  a  recovery  in  case  of  an  injury 
caused  partly  thereby  and  partly  by  the  negligence  of  the  railroad 
company:  Richmond  &  D.  R.  R.  Co.  v.  Scott,  Supreme  Court  of  Appeals 
of  Virginia,  Lacy,  J.,  March  31,  1892  (14  S.  E.  Rep.,  763).—  ^.  ^-  S^ 
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BELIEF    IN    THE    PRETERNATURAL,    AND    ITS 
EFFECT  UPON  DISPOSITIONS  OP  PROPERTY. 

I. 

CONVEYANCES  INTER  VIVOS. 


By  Ardemus  Stewart,  Esq. 


The  widespread  belief  in  the  existence  of  preter- 
natural beings  and  influences,  and  in  the  possibility  of  hold- 
ing intimate  communication  with  and  acquiring  control  over 
them,  is  so  firmly  rooted  in  the  minds  of  men  of  all  condi- 
tions of  life  and  all  degrees  of  education,  and  affords  so 
easy  an  opportunity  for  profitable  deception  and  imposition, 
that  it  would  not  be  likely  to  escape  the  notice  of  the  law; 
and,  in  fact,  both  criminal  and  civil  courts  have  been  com- 
pelled to  pass  upon  its  pretensions  in  various  ways  and  in 
numerous  instances.  In  criminal  law  it  has  been  recog- 
nized chiefly  under  the  subjects  of  homicide  and  false  pre- 
tences ;  ^  in  civil  law  it  first  came  into  prominence  in  con- 
nection with  the  subject  of  defamation.  When  witchcraft 
was  a  capital  felony,  the  accusation  of  being  a  witch  was 

^  14  Crim.  L.  Mag.,  i. 
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no  slight  imputation;  and  the  old  reports  and  abridgements 
are  full^  of  such  cases,  although,  like  many  other  defama- 
tory words,  it  seems  in  time  to  have  lost  its  original 
opprobrious  meaning  to  a  considerable  extent,  and  to  have 
become  a  common  word  of  abuse,  such  as  ''crank''  or 
''crazy,"  in  our  day.^  With  the  repeal  of  the  statutes 
which  made  it  a  felony,  the  slanderous  character  of  the  im- 
•  putation  of  being  a  witch  or  of  practising  witchcraft  almost 
entirely  vanished;  but  as  it  is  still  made  an  offence  in  many 
States  to  pretend  to  practice  it,  there  seems  to  be  good 
reason  to  hold  that  if  the  imputation  of  being  a  witch  will 
bear  the  sense  of  pretending  to  be  one,  it  will  still  be  slan- 
derous.* 

The  powerful  nature  of  the  influence  which  these 
beliefs,  and  their  promoters  through  them,  exercise  upon 
the  minds  of  those  who  put  their  trust  in  them  was  early 
recognized  by  the  Courts  of  Equity,  and  the  inflexible  rule 
that  whenever  any  transaction  between  persons  in  a  con- 
fidential relation,  that  gives  one  of  them  a  preponderating 
influence  over  the  mind  of  the  other,  inures  to  the  advan- 
tage of  the  one  who  possesses  that  influence,  the  law  will 
presume  that  he  exercised  it  unduly,  is  now  applied  as 
jealously  to  spiritual  advisers  as  to  or  to  any  other  confidential 
advisers,  as  attorneys  or  guardians. '  The  rule  needs  no  argu- 
ment to  support  it.  As  was  well  said  in  Ross  v.  Conway.*-*— 
"That  the  influence  which  the  spiritual  adviser  of  one  who 
is  about  to  die  has  over  such  person  is  one  of  the  most 
powerful  that  can  be  exercised  upon  the  human  mind,  es- 
pecially if  such  mind  is  impaired  by  physical  weakness,  is 
so  consonant  with  human  experience  as  to  need  no  more 
than  its  statement."  The  influence  he  has  over  those  in 
Sound  health  is  but  little  less  powerful.     Any  dealings, 

*Rolle*s  Abr.,  44,  etc.  ;  Viner'sAbr.,  Vol.  i,  420  ;  Select  Pleas  in  Man- 
orial Courts  (Vol.  2  of  the  series  of  Ancient  Pleas  published  by  the  Seld. 

Soc),  143. 

2  Wisa  V.  Lewandouski,  19  W.  N.  C,  158  (1886). 

'Norton  v,  Relly,  2  Eden,  286  (1764) ;  Huguenin  v.  Basely,  14  Yes., 
273  (1807). 

*28Pac.,  785  (1892). 
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then,  between  such  an  adviser  and  those  who  confide  in 
him  will  be  very  jealously  scrutinized  for  evidences  of  pre- 
sumptive undue  influence  ;  and  if  there  be  no  considera- 
tion, or  only  an  inadequate  consideration,  for  conveyances 
or  other  transactions  between  them,  they  will  be  presumed 
to  have  been  procured  by  undue  influence,  and  to  be  in- 
valid, unless  the  grantee  can  prove  afiirmatively  that  there 
has  been  no  unfair  dealing  on  his  part.  It  is  not  enough, 
however,  that  the  grantee  in  such  a  case  should  show  that 
his  own  conduct  has  been  fair  and  unobjectionable;  he 
must  also  show  that  the  conveyance  was  the  free  act  of  the 
grantor,  proceeding  from  the  exercise  of  his  own  reason, 
and  not  from  the  persuasion  of  the  grantee,  fortified  by  the 
confidence  which  the  grantor  placed  in  him  ;  in  short,  that 
it  was  not  due  to  either  the  conscious  or  unconscious  opera- 
tion of  the  grantee's  influence.*  The  relation  creates  the 
presumption  of  undue  influence,  and  the  burden  of  proof 
rests  upon  the  grantee  to  disprove  it. 

Gifts  by  nuns  to  their  convents  come  under  the  opera- 
tion of  the  general  mle,  and  will  be  set  aside,  unless  the 
grantees  can  disprove  undue  influence  ;*  but  when  a  pro- 
fessed nun,  who  has  assigned  all  her  property  to  trustees 
for  the  benefit  of  a  Roman  Catholic  institution,  petitions 
for  the  transfer  of  a  fund  to  which  she  is  entitled  to  those 
trustees,  the  Court  cannot  refuse  to  make  the  order  re- 
quested, merely  because  the  assignment  may  have  been 
procured  by  undue  influence.  **  To  say  that  a  lady,  in  the 
full  possession  of  her  faculties,  is  not  to  deal  with  her  prop- 
erty because  she  is  under  the  influence  of  those  who  may 
induce  her  to  deal  with  it  in  a  way  which  we  should  con- 
sider unwise,  would  be  attributing  to  the  Courts  of  England 
a  power  which  I  do  not  think  that  they  possess.'' '     This 

*  Corrigan  v.  Pironi,  23  Atl.,  355  (1891). 

'  Whyte  V,  Meade,  2  Jr.  Eq.  Rep.,  420  (1840)  ;  McCarthy  v.  McCarthy, 
9  Ir.  Eq.  Rep.,  620  (1846) ;  (but  see  S.  C.  Fulham  v,  McCarthy,  i  H.  L. 
Cas.,  703) ;  CEuvres  d*  Aguesseau,  torn,  i,  pp.  284,  297  (torn.  2,  p.  23,  e<L 
1761),  and  torn.  5,  p.  514,  cited  in  2  L.  Cas.  in  Eq.,  622. 

'  In  re  Metcalfe's  Trusts,  2  De  G.  J.  &  Sm.,  122  (1864). 
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lecision  is  very  severely  commented  upon  in  lo  Jur.  N.  S., 
)t.  2,  p.  91,  as  follows :  ''Their  (/.^.,  the  Lords  Justices') 
lecision  is,  in  one  respect,  deserving  of  consideration  ;  it 
rhows  how,  if  it  remains  unreversed,  conventual  establish- 
nents  may,  with  ease,  and  apparently  without  scandal, 
)btain  either  for  themselves,  or  for  other  purposes  of  the 
!:Jhurch  of  Rome,  the  entire  property  of  all  who,  as  pro- 
essed  nuns,  take  the  vows  of  obedience  and  poverty,  the 
)bservance  of  which,  at  any  rate,  that  Church  has  so  great 
in  interest  in  enforcing.''  But  these  strictures  are  unreason- 
ible,  .and  a  trifle  unjust  to  the  judge  who  delivered  the 
)pinion,  L.  J.  Knight  Bruce.  The  writer  'wholly  over- 
ooks  the  fact  that  the  application  in  this  case,  so  far  as  ap- 
peared, was  made  by  the  nun  herself ;  and  that  the  rule  of 
indue  influence  cannot  be  invoked  by  third  parties  to  pre- 
sent a  person  from  doing  with  his  property  what  he  pleases. 
^Jo  Court  has  power  to  interfere  with  any  disposition  of  his 
property  made  by  a  person  of  sound  mind,  unless  it  be  one 
«rhich  the  policy  of  the  law  does  not  countenance  ;  and 
:hen  only  on  the  application  of  the  grantor  himself,  if  he  be 
iving.  Of  course,  if  he  be  deaid,  his  heir  or  personal  rep- 
resentative may  attack  the  conveyance,  for  then  they  have 
in  interest  in  it ;  but  while  he  lives,  they  have  no  interest 
jvhich  will  entitle  them  to  call  it  in  question.  It  may  be 
that  the  writer  in  the  Jurist  had  running  in  his  head  a 
recollection  of  the  old  rule  of  the  civil  death  of  one  who 
dad  taken  monastic  vows  ;  but  that  question  was  raised  in 
the  argument  of  the  case,  and  dismissed  by  tlie  Lord  Jus- 
tice as  *'mere  nonsense,"  which  it  certainly  is  at  this  day, 
both  on  principle  and  authority.*  The  rule  is  far  more 
dead  than,  it  ever  made  any  one  who  came  under  its  opera- 
tion, and  neither  that  nor  any  other  rule  of  law  will  au- 
thorize a  Court  to  interfere  with  a  conveyance  to  which  the 
grantor  continues  to  assent,  no  matter  if  the  conveyance 
and   the   assent   be   both   procured   by   undue    influence. 

*  Evans  v,  Cassidy,  11  Ir.  Eq.  Rep.,  243  (1847) ;  Blake  v,  Blake,  4  Ir. 
Ch.  Rep.,  349  (1853). 
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While  the  grantor  lives  he  is  the  only  one  injured  ;  and  if 
he  does  not  complain,  no  one  else  has  any  right  to  call  it  in 
question. 

The  prima  facie  presumption  of  undue  influence  thus 
created  by  the  law  can  be  rebutted  by  showing  that  the 
conveyance  was  for  an  adequate  consideration,  or  was  the 
voluntary  act  of  the  grantor,  not  procured  by  any  objection- 
able conduct  on  the  part  of  the  grantee,  nor  due  in  any  de- 
gree to  the  operation  of  his  influence.*  Even  if  without 
consideration,  the  presumption  of  invalidity  can  be  thus 
overcome.  In  Kirwan  v.  Cullen,*  the  donor  was  a  woman 
of  full  age  and  competent  understanding.  The  gift  was 
made  through  an  agent,  who  had  no  interest  therein,  to 
men  of  high  position  in  the  Church,  who  derived  no  per- 
sonal benefit  from  it,  but  merely  acted  as  trustees  for  the 
purposes  of  the  gift.  One  of  them  had,  it  is  true,  been  the 
spiritual  adviser  of  the  donor  in  former  years  ;  but  she  had 
even  then  acted  in  entire  independence  of  him,  and  that 
relation  between  them  had  ceased  two  years  prior  to  the 
execution  of  the  gift.  Under  such  circumstances  there  was 
manifestly  nothing  on  which  to  hang  a  presumption  of 
undue  influence. 

The  reasons  which  have  led  the  Courts  to  put  upon  the 
grantees,  in  such  cases,  the  burden  of  proving  affirmatively 
that  the  conveyances  are  the  free  and  voluntary  acts  of  the 
grantors,  and  not  procured  by  the  exercise  of  any  undue 
influence  by  them,  nor  due  in  any  degree  to  the  active  or 
passive  operation  of  the  influence  which  they  possess  over 
the  minds  of  those  who  confide  in  them,  apply  with  greater 
force  to  those  cases  in  which  the  grantee  is  not  merely  a 
spiritual  adviser  in  the  usual  sense  of  the  term,  but  imposes 
upon  his  dupes  by  a  claim  to  the  possession  of  preternatural 
powers  or  of  a  preternatural  nature  that  is  clearly  false  ; 
and  if  a  conveyance  to  a  dona  Jide  spmtnol  adviser  is  set 
aside,  unless  he  can  show  that  there  has  been  the  utmost 
good  faith  on  his  part,  so  much  the  more  ought  a  convey- 

*  Conigan  v.  Pironi,  supra, 
»4  Ir.  Ch.  Rep.,  322  (1854). 
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ance  to  be  set  aside  which  has  been  induced  by  the-  repre- 
sentations of  a  man  that  he. is  of  a  supernatural  character.^ 
Thus  far  the  l^w  is  perfectly  clear  ;  but  what  is  the 
rule  with  regard  to  gifts  or  conveyances  for  inadequate  or 
no  consideration  made  to  those  persons  who  are  not  spiritual 
advisers  in  the  usual  sense  of  the  term,  and  whose  preter- 
natural claims  are  not  demonstrably  false,  but  may  be  con- 
sidered as  being  still  in  doubt— of  whom  the  most  notable 
examples  are  the  so-called  spiritualistic  mediums?  The 
Courts  have  solved  this  problem  also  by  declaring,  with 
great  unanimity,  that  the  relation  of  the  medium  to  those 
who  put  their  confidence  in  him  and  the  manifestations  he 
produces  is  analogous  to  that  of  a  spiritual  adviser,  and 
that  the  same  rules  of  law  apply  to  both.  The  leading 
case  on  this  subject  is  Lyon  v.  Home.*  The  plaintiflF,  Mrs. 
Jane  Lyon,  a  childless  widow,  past  seventy,  had  been  left 
at  her  husband's  death  the  absolute  owner  of  a  large  for- 
tune, a  great  part  of  which  had  been  transferred  to  her  by 
her  husband  during  his  lifetime,  the  whole  producing  an 
income  of  over  ;^5,ooo  a  year.  She  was  very  devoted  to 
the  memory  of  her  dead  husband,  and  was  of  a  somewhat 
visionary  nature.  Having  become  acquainted  with  the 
claims  and  phenomena  of  Spiritualism,  she  called  upon  Mr. 
Home,  the  defendant,  who  was  a  so-called  medium,  and 
was  induced  by  him  to  believe  that  a  manifestation  of  her 
dead  husband  was  taking  place  through  his  instrumentality. 
The  manifestations  were  by  means  of  rappings,  which 
Home  interpreted  to  mean  :  **My  own  beloved  Jane,  I  am 
Charles,  your  own  beloved  husband,"  etc.  Mrs.  Lyon  was 
much  gratified,  and  asked  the  defendant  to  call  upon  her  at 
her  lodgings,  which  he  did  the  next  day,  and  a  similar  per- 
formance took  place.  A  few  days  later  he  called  again, 
and  this  time  evoked  a  message  to  the  following  eflFect : 
**  My  own  darling  Jane,  I  love  Daniel  (meaning  the  defend- 
ant) ;  he  is  to  be  our  son  ;  he  is  my  son,  therefore  yours  ; '' 
and  also  that  Mr.  Lyon  wished  Daniel  to  be  independent, 

>Nottidge  V,  Prince,  2  Giff.,  246  (i860). 
»6L.R.Eq.,  655  (1868). 
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as  he  was  their  son,  the  manner  to  be  indicated  at  another 
time. 

By  means  of  these  and  similar  manifestations,  Mr. 
Home  so  wrought  upon  the  mind  of  the  plaintiff  that  she 
transferred  to  him  stocks  to  a  considerable  amount,  made  a 
will  in  his  favor,  executed  a  deed-poll  declaring  that  she 
had  transferred  the  stocks  to  the  defendant  of  her  own  free 
will  and  pleasure,  and  without  the  influence,  control,  or 
interference  of  the  defendant  or  any  other  person,  and 
finally  executed  an  assignment  and  declaration  of  trust  of  a 
sum  of  ;^30,ooo  secured  by  mortgage,  which  assignment 
was  in  trust  to  pay  the  income  to  the  plaintiff  for  life,  and 
subject  thereto,  the  trustee  (who  was  a  friend  of  the  de- 
fendant), should  stand  possessed  of  and  interested  in  the 
said  ;^30,ooo  in  trust  for  Daniel  Home  Lyon,  the  defendant 
(he  had  previously  adopted  the  name  of  Lyon  by  deed-poll, 
dated  December  3,  1866),  and  declaring  that  this  provision 
was  to  be  in  addition  to  and  not  in  lieu  of  the  gifts  of  stock 
previously  made  to  him. 

Thus  far  all  had  been  plain  sailing  for  Mr.  Home,  so 
plain  indeed,  that  he  seems  never  to  have  thought  of  being 
cautious;  and  this  oversight  on  his  part  led  to  his  final  dis- 
comfiture. It  would  appear  that  Mrs.  Lyon  became 
alarmed  at  his  rapacity,  and  coolness  seems  to  have  sprung 
up  between  them  about  this  time.  During  the  next  five 
months  the  defendant  was  absent  from  London  several 
times,  and  Mrs.  Lyon  took  advantage  of  these  absences  to 
consult  the  gentlemen,  who  afterward  acted  as  her  legal 
advisers  at  the  time  of  bringing  suit,  and  also  another 
spiritual  medium,  who  procured  her  another  allied  mes- 
sage from  her  husband,  in  which  she  was  advised  that  the 
defendant  was  an  imposter,  and  that  she  should  go  to  law 
to  recover  her  property  from  him.  On  the  defendant's 
return  to  town  the  plaintiff  demanded  back  the  trust  deed 
last  mentioned,  using  violent  language  against  him  and  his 
friends;  but  the  defendant  refused  to  surrender  it,  alleging 
her  language  as  a  pretext 

On  the  hearing,  the  defendant  testified  that  the  mani- 
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itions  he  produced  were  genuine  communications  from 
spirit  world,  over  which  he  had  no  control.  Vice- 
acellor  GiFFARD,  after  carefully  reviewing  the  evidence, 
that  the  case  was  that  of  one  who  stands  in  a  position 
:h  affords  him  great  influence  over  the  mind  of  another, 
therefore  enables  him  to  control  the  acts  of  that  person 
is  own  benefit;  and  held,  following  Huguenin  v.  Basely, 
a,  and  Dent  v.  Bennett,'  that  the  onus  of  supporting 
gifts  rested  wholly  on  the  defendant,  the  presumption 
g  against  their  validity;  adding,  **To  this  I  now  add, 
he  reasons  I  have  given,  and  having  reg^d  to  the  facts 
evidence  I  have  gone  through,  that  in  my  judgment 
las  not  made  or  proved  such  a  case  as  is  requisite  for 
■  support.  There  must,  therefore,  be  a  declaration  in 
usual  form  that  the  gifts  and  deeds  are  fraudulent  and 

The  London  Saturday  Review  of  May  2,  1868,'  has  a 

article  on  this  case,  which  contains  much  that  is  sug- 

ive.     A  few  extracts  from  it  may  prove  both  interesting 

My.  &  Cr.,  269. 

At  the  end  of  his  opinion  the  Vice-Chancellor  adds  a  few  words  in 
d  to  the  legal  status  of  spiritualism  in  general  which  are  well  worth 
Qg,  and  from  his  mouth  are  certainly  entitled  to  careful  considera- 

'*  I  know  nothing  of  what  is  called  *  spiritualism  *  otherwise  than 
the  evidence  before  me,  nor  would  it  be  right  that  I  should  advert 
except  as  portrayed  by  that  evidence.  It  is  not  for  me  to  conjecture 
may  or  may  not  be  the  effect  of  a  peculiar  nervous  organization,  or 
far  that  effect  may  be  communicated  to  others,  or  how  far  some 
s  may  appear  to  some  minds  as  supernatural  realities,  which  to 
ary  minds  and  senses  are  not  real.  But  as  regards  the  manifesta- 
and  communications  referred  to  in  this  cause  I  have  to  observe,  in 
rst  place,  that  tbey  were  brought  about  by  some  means  or  other 
and  in  consequence  of,  the  defendant's  presence,  how  there  is  no 
to  show ;  in  the  next,  that  the  system,  as  presented  by  the  evidence, 
ichievous  nonsense,  well  calculated,  on  the  one  hand,  to  delude  the 
the  weak,  the  foolish  and  the  superstitious ;  and,  on  the  other,  to 

the  projects  of  the  needy  and  the  adventurer;  and,  lastly,  that 
Ld  all  doubt  there  is  plain  law  enough  and  plain  sense  enough  to 
I  and  prevent  the  retention  of  acquisitions  such  as  these  by  any 
ium,'  whether  with  or  without  a  strange  gift ;  and  that  this  should 
is  of  public  concern,  and,  to  use  the  words  of  Lord  Hardwicke,  *  of 
ighest  public  utility.*  ** 
Vol.  25,  p.  581. 
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and  useful.  After  some  general  remarks,  the  writer  says: 
'*  Whichever  view  is  entertained  by  the  Court  as  to  the 
motives  of  Mrs.  Lyon,  on  either  side  there  still  remains 
the  very  serious  question  to  the  community  whether  inti- 
mations ftx>m  the  spiritual  world  are  to  be  recognized  by 
the  Court  of  Chancery,  Mr.  Home  may  be  a  very  honest 
person,  and  may  have  only  used  the  supernatural  powers 
which  he  cannot  help  exercising.  But,  taking  him  at  his 
word,  his  honesty  leads  to  very  odd  results.  In  other 
words,  the  spirit  world  does  business  in  a  way  which,  if  it 
is  to  be  authorized  by  an  English  Court,  must  entail  the  ne- 
cessity of  a  new  code,  not  only  of  morality,  but  of  law  for  the 
everyday  world.  Mr.  Home  gets  out  of  a  rich,  old  fanatical 
widow,  who  is  of  such  a  temper  as  to  be  at  feud  with  her 
own  and  her  husband's  relatives,  a  fortune  of  very  great 

value Home's  contention  is  simple.     He 

has  done  nothing  wrong,  nothing  which  the  law  ought  or 
can  interfere  with,  nothing  conflicting  with  public  policy, 
by  receiving  under  these  circumstances  ;^6o,ooo!  What 
he  wants  the  Court  to  believe  is,  that  no  undue  influence — 
and  it  is  utterly  immaterial  whether  it  is  the  influence  of 
Home  himself,  or  of  Mr.  Lyon,  deceased — ^has  been  em- 
ployed; and  that  the  Court  is  bound  not  to  interfere.  This 
is  not  only  what  Mr.  Home  urges,  but  what  his  friends  and 
advisers  urge.  In  the  face  of  this,  which  is  what  we  are 
concerned  with,  it  is  irrelevant  whether  Mrs.  Lyon  was  or 
was  not  inspired  with  the  same  sort  of  passion  which,  with 
its  sweet  pangs,  attracted  octogenarian  Mrs.  Piozzi  to 
Augustus  Conway.  Nor  is  it  necessary  to  say  whether  the 
spirit  revelations  are  or  are  not  true.  However  true  they 
may  be,  our  question  is,  whether  we  are  to  allow  them  to 
be  other  than  undue  influences.  The  spirits  may  be  ver>^ 
virtuous,  pious,  pure,  disinterested  and  righteous,  and 
might  arrange  mundane  things  better  than  we  do;  but 
their  sort  of  purity  and  righteousness  is  quite  incompatible 
with  our  poor  unspiritual  society,  such  as  it  is.  And, 
therefore,  we  cannot  come  to  an  understanding  with  the 
spirits.    In  other  words,  we  reckon  that  the  Vice-Chancellor 
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will  have  to  notify  to  all  and  singular  the  spirits  and  souls 
of  the  righteous  and  unrighteous,  to  all  witches  and  wizards, 
ghosts  and  ghost-seefs,  goblins  and  mediums,  spirit  draw- 
ings and  airy  harps,  and  to  the  whole  rag-tag  and  bob-tail 
of  devils  and  devilkins,  that  deeds  of  gift,  assignments  and 
wills  dictated  by  the  spirits  to  rich  and  silly  widows,  will 
be  summarily  set  aside  as  transactions  which  English  law 
and  equity  decline  to  recognize." 

It  will  be  noticed  that  the  Vice-Chancellor  does  not 
take  the  ground  suggested  by  the  writer  just  quoted,  but 
rests  his  decision  on  higher  and  more  general  principles. 
In  so  doing  he  stands  on  firmer  ground;  for  while  the 
reasoning,  more  implied  than  stated  by  the  latter,  seems 
very  plausible  at  first  sight,  it  does  not  really  dispose  of 
the  question,  but  only  leads  to  another.  As  far  as  it  goes, 
however,  it  is  very  forcible.  Granting  for  the  sake  of  the 
argument  that  it  is  possible  for  us  to  hold  communication 
with  the  spirits  of  the  dead,  can  such  influences  as  those 
brought  to  bear  upon  the  plaintiff*  in  this  case  be  treated  by 
the  courts  as  perfectly  proper  and  worthy  to  be  upheld? 
**  By  their  fruits  ye  shall  know  them."  Certainly  the  only 
means  of  testing  the  propriety  of  these  spiritual  influences 
is  by  noting  their  results,  and  as  these  are  good  or  bad, 
classifying  the  influences  accordingly.  When  this  test  is 
applied  to  the  influences  now  in  question,  there  can  hardly 
be  any  difference  of  opinion  as  to  their  nature.  And  if  a 
spiritual  influence  produces  a  result,  which  the  justice  or 
the  common-sense  of  mankind  would  condemn  as  the  result 
of  influence  exerted  by  a  human  being,  why  should  any 
special  privilege  in  this  respect  be  granted  to  a  spirit  which 
thus  abuses  its  power  over  the  mind  of  a  mortal,  and  mani- 
fests an  unmistakable  propensity  to  use  that  power  for  evil  ? 
Other  considerations  aside,  such  treatment  as  that  suggested 
would  naturally  have  the  tendency  to  discourage  the  spirits 
from  exerting  their  powers  in  this  improper  way.  Taking 
it  as  proved,  then,  that  Mr.  Home  was,  as  he  claimed,  only 
the  mouth-piece  of  a  spirit  which  actually  communicated 
the  allied  messages   through   him,  there  would  still  be 
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efficient  reason  for  holding  that  the  deeds  and  gifts  were 
xx^nred  by  undue  influence.  But  in  that  view  of  the  case 
le  question  might  arise  and  be  urged  with  some  force  (but 
eflFectually,  as  will  be  shown  hereafter),  that  Mr.  Home, 
dng  an  entirely  innocent  party,  would  be  entitled  to  the 
vorable  consideration  of  a  court  of  equity,  and  that  the 
cercises  of  undue  influence  by  the  spirit  would  be  no 
round  for  setting  aside  the  deeds  made  to  him.  It  is 
ear,  therefore,  that  the  position  taken  by  the  Vice-Chan- 
*llor  is  the  safer  and  simpler,  as  it  wholly  does  away  with 
le  question  of  the  preternatural,  and  makes  the  decision 
^pend  entirely  on  settled  principles  of  law,  without  in- 
ading  new,  untried  and  problematic  fields  of  speculation.* 

^  A  writer  in  the  Law  TimeSy  vol.  xlv,  p.  5,  however,  takes  excep- 
ra  to  this  decision,  and  comments  rather  severely,  and,  it  would  seem, 
iwarrantably,  upon  what  appear  to  him  to  be  its  logical  consequences ; 
This  is  not  the  common  case  of  a  weak  mind  enthralled  by  a  strong 
le — of  advantage  taken  of  ignorance.     She  is  not  ignorant ;  she  knows 

0  much,  or  rather,  she  thinks  she  knows  more  than  she  does  know. 
le  verily  believes  in  the  spirits,  and  that  the  spirits  can  and  do  commu- 
cate  with  mortals,  through  certain  mediums,  under  certain  conditions. 

1  this  her  creed  is  not  more  irrational  than  many  creeds  professed  by 
bole  nations,  ancient  and  modem.  Belief  in  such  a  doctrine  does  not 
,  itself  prove  such  weakness  of  intellect  that  she  is  not  responsible  for 
nr  acts,  and  therefore  not  to  be  bound  by  that  which  she  deliberately 
)es,  A  voluntary  gift  is  not  invalid  merely  because  it  is  voluntary  ;  it  is 
>t  to  be  set  aside  for  lesser  cause  than  would  invalidate  a  bargain  and 
le.  The  question  is  the  same  in  both— was  the  donor  2i/ree  agent  f— 
eaning  by  this,  a  person  free  in  mind  as  well  as  in  body  ;  did  she  know 
bat  she  was  doing  ?  did  she  intend  what  she  did  ?  was  she  competent  to 
rm  a  fair  judgment  ?  It  is  not  whether  it  was  prudent  so  to  do,  but 
tiether  she  did  that  which  her  uncontrolled  will  inclined  her  to  do  ?  If 
ere  was  coercion  over  body  or  mind,  her  act  would  be  properly  set  aside  ; 
there  was  no  imposition,  it  would  be  avoided ;  but  then  comes  the  ques- 
m,  what  is  imposition?  Can  one  person  be  said  to  impose  upon  an- 
her  where  both  hold  a  common  creed  which  both,  at  the  time  and  after- 
ard,  sincerely  maintained  ?  Could  a  Roman  Catholic  priest  believing, 
y,  in  the  miraculous  powers  of  a  relic,  be  said  to  impose  upon  a  Roman 
itholic  layman  who  also  believed  in  them,  when  operating  with  it  for  a 
tre  ?  Mrs.  Lyon  bestowed  her  bounty  upon  Mr.  Home  because  she  had 
ith  in  spiritualism,  and  therefore  believed  that  her  husband's  spirit, 
^htlj  invoked,  could  and  would  communicate  with  her.  She  was  not  a 
>1,  &r  from  it.  She  was  very  shrewd  ;  but  she  held  an  irrational  creed. 
at  credulity  in  spiritual  matters  is  not  inconsistent  with  great  shrewd- 
w  in  mundane  affairs  is  testified  by  the  experience  of  all  ages  and 
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A  similar  case  (on  the  other  side  of  the  house)  was 
ded  in  the  Supreme  Court  of  New  York  in  1883.'  The 
ndant,  who  was  a  woman  of  bad  character,  had  been 
/esLTs  practising  the  profession  of  a  clairvoyant  physician, 
n  she  met  the  plaintiff,  who,  for  his  part,  was  a  strong 
2ver  in  spiritualism,  believing  that  the  mediums  through 
»m  the  spirits  of  the  dead  communicated  with  the  living 
t  to  be  treated  with  the  highest  regard,  and  that  if  they 
t  not  obeyed  something  terrible  would  befall  the  person 

tries.  The  question,  therefore,  comes  back  to  this.  Was  Mrs.  Lyon 
e  possession  of  her  senses,  acting  of  her  own  free  will,  and  designing 
:ift  at  the  time  of  making  it  ?  If  so  it  was,  she  has  no  title,  because 
fterward  repented  of  her  generosity,  to  ask  a  court  of  justice  to  com- 

^e  recipient  of  her  bounty  to  return  it The  first  impression 

I  by  the  evidence  is  that  advantage  was  taken  of  the  plaintiff  by  the 
idant,  and  the  feelings  are  therefore  strongly  enlisted  against  him, 
;here  is  a  desire  that  he  may  be  disappointed.  But  when  feeling  is 
side,  and  the  strangeness  of  the  spiritualist's  creed  forgotten,  and  we 
only  at  the  fact,  that  a  woman  of  more  than  ordinary  sagacity  gave 
tnan  whom  she  believed  to  possess  certain  miraculous  powers,  a  large 
of  money,  from  a  desire,  then  sincerely  entertained  by  her,  to  benefit 
»bject  of  her  admiration,  we  shall  probably  come  to  the  conclusion 
no  sufficient  cause  has  been  shown  for  the  interference  of  the  law  to 
the  act  of  benevolence  now  that  her  feelings  toward  the  object  of 
ve  changed,  and  she  repents  of  her  generosity.  Such  a  principle  so 
lished  would  be  applicable  to  cases  far  beyond  the  range  of  spiritual- 
It  would  affect  many  religious  and  not  a  few  charitable  gifts."  But 
ite  of  this  direful  forecast,  there  is  nothing  in  this  argument  which 
I  weakens  the  force  of  the  decision.  The  writer  wholly  ignores  what 
he  true  basis  of  the  decision,  that  the  relation  in  which  the  medium 
Is  to  his  followers  is  a  confidential  one,  and  governed  by  the  same 
as  any  other  confidential  relation ;  and  that  therefore  the  burden  of 
f  is  upon  him  to  show  that  he  is  free  from  the  suspicion  which  at- 
5s  to  him  by  virtue  of  that  relation.  He  also  ignores  the  uncontro- 
ble  fact  of  the  controlling  influence  of  such  beliefs,  which  does  not 
:  the  mind  free  to  act  in  regard  to  them,  and  that  the  question  is  not 
>f  general  weakness  of  mind,  but  of  weakness  in  this  particular  direc- 
Nor,  as  he  seems  to  assume,  did  the  presumption  of  imposition 
from  the  acts  of  Home ;  it  arose  from  the  relation  of  the  parties  to 
other,  and  was  not  a  case  of  actual,  but  of  constructive,  fraud.  It 
;his  presumption  of  law,  not  merely  the  proved  facts  of  the  case,  that 
lie  basis  of  the  decision  ;  and  with  this  the  whole  argument  of  the 
:r  falls :  for  his  position  is  very  clearly  based  upon  the  supposition 
this  was  held  to  be  a  case  of  actual  fraud. 
Hides  V.  Hides,  65  How.  Pr.,  17. 
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disobeying.  The  defendant  at  first  pretended  that  she  could 
cure  his  deafness  ;  and  after  a  course  of  treatment,  during 
which  she  probably  became  acquainted  with  his  weaknesses, 
she  proposed  that  they  be  married.  On  his  saying  that  he 
was  too  old,  she  told  him  that  the  spirits  said  that  they 
must  be  married  within  two  weeks ;  that  if  it  went  over 
that  time  something  would  step  in  between,  and  that  they, 
the  spirits,  would  not  be  responsible  for  the  consequences. 
She  also  persuaded  him  to  give  her  a  deed  of  certain  lands, 
saying  that  the  spirits  said  that  he  must  give  her  the  deed 
before  they  were  married.  After  the  marriage,  the  plaintiflF 
became  aware  of  her  true  character  and  brought  suit  to 
have  the  marriage  annulled  and  the  deed  set  aside  on  the 
ground  of  fraud.  In  her  answer  the  defendant  denied  that 
she  made  the  representations  alleged  by  the  plaintiff,  and 
inserted  the  following  damaging  paragraph  :  '  *  And  upon  her 
information  and  belief  alleges  that  at  all  times  prior  to  the 
time  mentioned  in  the  amended  complaint  at  that  time  and 
ever  since,  the  spirits,  if  any,  were,  and  are  otherwise 
occupied  than  in  interfering  with  or  directing  mundape 
transactions  concerning  either  matrimony  or  real  estate.'' 

The  referee  found  for  the  plaintiff  on  both  questions  ; 
and  his  report  was  affirmed  by  Justice  Landon  in  a  lucid 
opinion,*  which,  although  in  great  part  based  upon  the  ad^ 

^  * '  It  appears  clearly,  by  the  evidence  upon  which  the  referee  bases  his 
report,  that  the  plaintiff  *s  consent  to  the  marriage  was  obtained  by  fraud. 
.  .  .  His  consent  was  given  under  the  delusion  that  the  authority  which 
he  held  in  the  highest  awe  and  reverence  commanded  him  to  give  it,  and 
would  be  gravely  offended  if  he  did  not.  She  created  that  delusion  by 
falsely  representing  that  the  spirits  gave  the  command.  That  his  mind 
was  predisposed  by  the  faith  of  many  years  to  a  readiness  of  belief  in  the 
truth  of  such  representations  made  him,  it  is  true,  the  more  easily  a  dupe 
and  a  victim,  but  it  does  not  make  the  grossness  of  the  deception  less, 
nor  accord  to  the  impostor  any  protection.  It  may  be  that  a  person  of 
ordinary  prudence  would  not  have  been  deceived  by  such  representations, 
but  the  law  does  not  outlaw  from  its  protection  the  old,  the  weak  and  the 
infirm.  A  pretense,  sajrs  Mr.  Bishop  (2  Cr.  L.,  Sees.  432, 436),  calculated 
to  mislead  a  weak  mind,  if  practised  on  such  a  mind,  is  just  as  obnoxious 
to  the  law  as  one  calculated  to  overcome  a  strong  mind  if  practised  upon 
it.  Besides,  ordinary  prudence  is  a  flexible  term,  and  we  cannot  say  that 
any  other  person  of  average  capacity  would  not,  under  similar  circum- 
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mission  of  the  defendant  that  her  representations  were  false, 
serves  to  refute  the  argument  of  the  writdr  in  the  Lmw 
Times  that  Mrs.  Lyon  could  not  be  said  to  have  been  im- 
posed upon  by  Home,  because  she  believed  m  the  truth  of 
the  manifestations  produced  by  him. 

So,  also,  a  conveyance  of  a  large  part  of  his  property 
by  a  man  shortly  before  his  death,  in  consideration  of  $i 
and  friendship,  to  a  woman  with  whom  he  had  lived  for 
years  in  adultery  and  through  whom  he  had  obtained 
alleged  messages  from  his  deceased  wife,  will  be  set  aside  on 
the  ground  of  undue  influence;*  and  when  an  ante-nuptial 
contract  is  entered  into  between  a  firm  believer  in  spiritual- 
ism and  a  professed  medium  who  possesses  much  control 
over  him,  whereby  they  mutually  agree  to  marry  each 
other,  and  the  intended  husband  grants  to  the  woman  cer- 
tain property,  but  subsequently  refuses  to  fulfil  the  agree- 
ment to  marry  and  does  not  complete  the  grant  by  delivery, 
the  woman  cannot  recover  the  value  of  the  property  in 
question  by  suit  after  his  death.* 

The  law  then,  is  perfectly  clear  in  regard  to  all  cases 
where  the  gifts  obtained  by  such  means  enure  directly  to 
the  benefit  of  the  spiritual  adviser,  the  medium  or  pretender 
to  preternatural  power  ;  but  there  remains  the  case,  which 
is  by  no  means  improbable,  of  a  third  person  benefited  by 
such  impositions.     If  this  third  person  had  hired  or  in  any 

stances,  have  been  deceived  by  such  representations,  provided  his  spiritual 
or  religious  belief  was  of  the  same  kind  and  intensity  as  the  plaintiff 's. 
Our  law  prescribes  no  religion,  but  tolerates  all  and  condemns  none,  and, 
therefore,  the  plaintiff's  case  suffers  no  detriment  because  his  religious 
belief  exposed  him  to  the  arts  of  the  defendant'* 

'  Leigh  ton  v,  Orr,  44  Iowa,  679,  1876. 

« Connor  v,  Stanley,  72  Cal.,  556  (1887) :  "  It  is  established  that  the 
relation  between  the  parties  was  confidential,  in  consequence  of  her  claim 
to  power  as  a  medium,  through  which  she  had  great  control  over  him. 
This  being  established,  the  burden  was  cast  upon  her  of  showing  that 
there  was  no  undue  influence.  The  rule  applies  with  peculiar  force  to 
the  relation  of  one  and  his  priest,  confessor,  clergyman  or  spiritual 
adviser,  and  certainly  with  no  less  force  to  the  relation  between  one  who 
is  a  firm  believer  in,  not  to  say  a  monomaniac  upon,  the  subject  of 
spiritualism,  and  the  medium  in  whom  he  has  confidence  and  upon 
whom  he  habitually  relies." 
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way  procured  the  services  of  the  spiritual  adviser  or  medium 
with  a  view  to  profiting  by  the  manifestations  and  com- 
munications of  the  latter,  or  even  if  this  were  not  the 
immediate  aim,  but  only  an  incident  of  the  transaction, 
there  could,  of  course,  be  no  question  as  to  the  rights  of 
the  parties;  for  the  person  who  procured  the  services  of  the 
medium  would  be  particeps  criminis — ^a  party  to  the  fraud 
— and  could  have  no  valid  claim  to  profit  by  it.  This  is  the 
rule  in  the  case  of  a  will  procured  in  the  manner  just  men- 
tioned;^ and  the  same  doctrine  with  respect  to  a  deed  has 
just  been  enunciated  by  the  Supreme  Court  of  California  :  * 
**Any  dealing  between  them,  under  such  circumstances, 
will  be  set  aside  as  contrary'  to  all  principles  of  equity, 
whether  the  benefit  accrue  to  the  adviser,  or  to  some  other 
recipient  who,  through  such  influence,  may  have  been  made 
the  beneficiary  of  the  transaction.*'  Even  if  the  beneficiary 
was  innocent  of  any  share  in  the  transaction,  the  gift  could 
not  be  upheld ;  for,  as  was  said  by  Sir  W.  Page  Wood, 
V.  C. :  *  *'  Where  once  a  fraud  has  been  committed,  not  only 
is  the  person  who  has  committed  the  fraud  precluded  from 
deriving  any  benefit  from  it,  but  every  other  person  is  so 
likewise,  unless  there  has  been  some  consideration  moving 
from  himself.  Where  there  has  been  consideration  moxnng 
from  a  third  person,  and  he  was  ignorant  of  the  fraud, 
there  such  third  person  stands  in  the  ordinary'  position  of  a 
purchaser  without  notice;  but  where  there  has  been  no 
consideration  moving  from  himself,  a  third  person,  however 
innocent,  can  derive  no  benefit  from  the  transaction.  .  .  . 
The  truth  is,  that  in  all  cases  of  this  kind,  where  a  fraud 
has  been  committed,  and  a  third  person  is  concerned,  who 
was  ignorant  of  the  fraud,  and  from  whom  no  consideration 
moves,  such  third  person  is  innocent  of  the  fraud  only  so 
long  as  he  does  not  insist  upon  deriving  any  benefit  from  it; 
but  when  once  he  seeks  to  derive  any  benefit  from  it,  he 
becomes  a  party  to  the  fraud.'' 

*  Greenwood  v,  Cline,  7  Dr.,  17,  1879. 
•In  Ross  V,  Conway,  28  Pac,  785,  1892. 
'Scholefield  v,  Templer,  Johnson,  155,  1859. 
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But  suppose  that  all  imputation  of  underhand  dealing 
could  be  successfully  refuted,  and  that  both  the  medium 
and  the  person  benefited  appeared  in  the  character  of  inno- 
cent parties.  In  such  a  case  it  would  be  necessary  to  hold 
that  the  influence  of  the  spirits  is  per  se  imdue,  or  that  the 
pretence  of  the  possession  of  preternatural  power  is  false 
and  a  fraud  in  itself ;  or  else  to  hold  that  the  transaction  is 
regular  and  unexceptionable.  This  question  has  not  yet 
arisen;  but  it  is  highly  probable  that  when  it  does,  the 
courts  will  take  their  stand  squarely  upon  the  ground 
suggested  by  the  Saturday  Review^  and  to  which  the  Vice- 
Chancellor  very  strongly  inclined,  to  judge  by  his  words,  in 
Lyon  V.  Home,  and  pronounce  all  such  alleged  manifesta- 
tions and  communications  from  the  spirits  of  the  dead  to  be 
a  fraud /^r  se^  and  all  conveyances  and  gifts  which  are  pro- 
cured by  such  means  to  be  fraudulent  and  void.  As  bearing 
upon  this  phase  of  the  question,  it  is  a  very  significant  fact 
that  the  two  mediums  consulted  by  Mrs.  Lyon  procured  for 
her  totally  different  communications — ^a  fact  which  certainly 
tends  to  strongly  discredit  them,  and  would  naturally  create 
in  a  thinking  and  unbiassed  mind  a  suspicion  that  all  like 
them  were  fraudulent.  If  then,  a  case  should  arise  in  which 
the  question  of  undue  influence  could  not  be  successfully 
pressed,  there  would  still  remain  the  question  of  fraud;  and 
it  would  seem  to  be  consonant  with  common-sense  and  the 
general  experience  of  mankind  to  hold  that  all  such  profes- 
sions are  fraudulent,  and  that,  therefore,  all  gifts  procured 
by  means  of  them  are  fraudulent  and  void,  even  though  the 
person  benefited  had  no  share  in  procuring  them.  It  is 
certainly  a  strong  argument  in  support  of  this  view  that 
there  is  no  reported  case  in  criminal  law  in  which  similar 
pretensions  have  been  held  to  be  otherwise  than  a  fraud  and 
a  false  pretence.^ 

It  may  be  regarded  as  settled,  then,  that  any  gift  or 
voluntary  conveyance,  which  is  the  result  of  alleged  spiritual 
manifestations  or  communications,  and  enures  to  the  benefit 

'Grim.  L.  Mag.,  i. 
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of  the  medium  who  procures  the  manifestations  or  com- 
munications, or  to  the  benefit  of  a  third  person  who  has 
hired  or  otherwise  secured  the  services  of  the  medium  to 
bring  about  these  manifestations  or  communications,  whether 
with  the  object  of  profiting  by  them  or  not,  is  to  be  con-  , 
sidered  in  equity  as  procured  by  the  exertion  of  undue 
influence,  arising  out  of  the  relation  in  which  the  medium 
stands  to  the  person  who  is  induced  by  his  belief  in  these 
manifestations  to  execute  the  conveyance;  that  even  where 
the  person  benefited  is  free  from  any  participation  in  the 
transaction,  he  is,  nevertheless,  to  be  considered  as  a  party 
to  the  fraud  if  he  seeks  to  secure  any  benefit  from  it;  and  it 
is  urged  that  even  if  the  presumption  of  undue  influence 
could  be  successfully  refuted,  it  would  still  be  based  upon 
sound  principle  to  hold  that  the  professions  of  the  mediums 
were/^r  se  a  fraud,  and  that  no  conveyance  which  was  due 
to  thdm  could  be  upheld.  If,  however,  there  is  nothing  to 
show  that  the  peculiar  belief  of  the  grantor  influenced  him 
in  making  the  conveyance,  no  mere  absurd  preternatural 
belief  will,  of  itself,  be  sufficient  evidence  of  mental  in- 
capacity to  set  it  aside.  **  Many  persons  believe  in  spiritual 
manifestations^  insist  that  they  have  communications  and 
conversations  with  deceased  friends  and  the  like;  yet  such 
things  are  not  necessarily  evidence  of  such  a  disordered 
mental  condition  as  to  show  that  those  who  hold  such 
opinions  are  unfit  to  ;nake  a  disposition  of  their  property. '^^ 
Philadbwhia,  Pa. 

*  Lewis  V.  Arbuckle,  52  N.  W.  (Iowa),  237. 
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THE  RULE  IN  MORICE  v.  THE  BISHOP  OF 
DURHAM. 


By  R.  C.  McMurtrib,  Esq. 


Professor  J.  B.  Ames,  in  a  paper  on  the  subject  of  th 
Tilden  Will  Case,^  calls  in  question  the  rule  known  as  ths 
of  Morice  v.  The  Bishop  of  Durham.* 

Certainly  it  will  be  a  thing  to  be  remarked  if  this  crit 
cism  is  well  taken  :  if  either  on  the  broadest  principles  upo 
which  any  system  of  jurisprudence  can  be  founded  or  upo 
the  most  narrow  of  technical  rules  the  rule  of  that  case  ca 
be  varied. 

The  rule  is  this.  A  devise  in  trust  for  objects  entire! 
uncertain,  so  that  no  one  can  possibly  insist  on  the  appl: 
cation  of  the  fund,  is  void.  An  ex'ception  to  this  rule  is  t 
be  noted  when  the  objects  are  charities.  The  reason  fc 
the  rule,  it  will  be  observed,  has  not  been  alluded  to. 

Now  it  is  to  be  noticed  that  the  case  was  heard  and  de 
cided  by  two  of  the  most  competent  lawyers  England  eve 
produced,  Sir  William  Grant  and  Lord  Eldon.  It  \ 
also  a  fact  most  worthy  to  be  noted  .for  the  present  purpose 
that  the  rule  was  admitted  to  exist  by  all  the  counsel  of  al 
the  parties. 

A  few  words  on  the  exception.  The  existence  of  th 
exception  in  case  of  charities  is  not  disputed  in  the  Eng 
lish  law  nor  in  America — even  where  that  exception  is  de 
clared  not  to  be  in  force  ;  for  invariably  the  refusal  to  b 
governed  by  the  exception  is  based  on  the  assumption  tha 
it  owed  its  existence  to  the  statute  of  43  Eliz.  This  vie\ 
— that  the  validity  of  a  gift  for  a  mere  charitable  use  with 
out  a  defined  purpose  or  object  is  dependent  on  that  statut 
and  was,  in  fact,  created  by  it — is  (as  Mr.  Binney  said  ii 
his  argument  in  Vidal  v.  Girard)  a  misstatement  of  matte 
of/act^  not  of  law  or  reason  ;  and  it  might  as  well  and  witi 

*  Harvard  Law  Rev.,  VoL  5,  No.  8,  p  389. 

*  9  Vesey,  399 ;  10  Vesey,  521. 
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as  much  truth  be  said  that  trusts  for  accumulation  were 
never  restricted  till  the  Thelluson  Act. 

The  rule  that  makes  charities  an  exception,  whatever 
be  its  origin,  is  no  more  than  this  :  any  charitable  inten- 
tion, whether  described  or  undefined,  is  2.  person  capable  of 
taking  by  deed  or  will,  and  always  was  so  by  the  law  of 
England.  The  origin  of  the  rule  is  a  matter  of  speculative 
law.  It  is  attributed  by  Mr.  Binney  in  his  argument  to 
the  teaching  of  St,  Paul  that  had  found  its  way  from  the 
servant's  hall  to  the  palace.  And  there  is  a  passage  strik- 
ingly conformatory  of  this  suggestion  in  De  Champigny's 
**  Les  Antonins."  *  It  may  be  that  the  doctrine  of  the  Ro- 
man law  respecting  things  dedicated  had  some  eflFect  in  pro- 
ducing the  rule  that  a  gift  for  a  charitable  purpose  is  as 
completely  valid  as  a  gift  to  a  living  person  for  his  own  use. 
Whatever  its  origin,  it  is  quite  certain  as  a  matter  of  fact, 
not  as  matter  of  opinion,  that  this  rule  has  been  the  com- 
pion  law  of  England  from  all  time.  That  is,  it  has  been  a 
rule  of  property  having  no  dependence  on  any  statute  or  any 
prerogative,  but  is,  on  principle,  identical  with  the  rule 
that  recognizes  the  right  of  any  beneficiary,  whether  by 
deed  or  will,  whether  by  direct  gift  or  by  the  intervention 
of  a  trustee. 

It  is  obvious  that  this  rule  has  nothing  to  do  with  that 
which  must  govern  when  there  is  a  trust  declared  but  no 
object  named  or  described.  Probably  no  one  will  dispute 
that  such  a  trust  is  void  in  the  sense  that  it  enures  to  the 
benefit  of  the  person  creating  it  if  the  property  has  eflFectu- 
ally  passed  from  him.  In  case  of  a  will,  it  is  void  precisely 
as  a  devise  in  trust  for  a  named  person  is  a  nullity  if  that 
person  is  not  living  at  the  time  the  will  becomes  operative. 
The  debatable  point  is  then  reduced  to  the  case  of  a  clear 
trust — that  is,  a  disposition  which  by  its  terms  excludes  all 
beneficial  interest  in  the  grantee  or  devisee,  and  yet  fails  to 
describe  the  purpose  in  such  a  manner  as  to  enable  a  Court 
to  enforce  it. 

1  Vol.  I,  pp.  262-4. 
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There  are  two  distinct  classes  of  trusts  of  this  char- 
acter. Professor  Ames  combines  them  as  if  they  consti- 
tuted but  one,  and  thus  finds  a  ground  for  his  doubt  as  to 
the  rule  itself.  The  first  class  is  that  in  which  the  objects 
are  absolutely  uncertain,  and  can  only  be  made  certain  by 
the  choice  of  another.  Morice  v.  Bishop  of  Durham  was 
of  this  kind.  Any  object  of  benevoletice  was  within  the 
terms  of  the  trust  The  eflFect  of  the  rule  recognized  in 
this  case — recognized^  I  say,  not  decided ;  not  argued ;  but 
assumed  and  conceded — ^is  that  when  the  discretion  of  some 
one  is  essential  to  create  a  beneficial  right,  and  the  trustee 
is  precluded  from  exercising  it  for  his  own  benefit,  the 
devise  is  void  unless  the  object  is  charitable.  No  one  could 
possibly  doubt  that  a  resulting  trust  would  arise  had  this 
been  a  deed  ;  and  the  reason  seems  to  be  quite  clear.  The 
beneficial  interest  is  the  real  one — the  trustee  is  but  a 
medium  ;  the  effect  of  naming  a  trustee  is  to  exclude  any 
such  interest  vesting  in  or  being  acquired  by  him.  It  is 
clear  that  if  the  authority  to  name  the  beneficiaries  were 
valid,  the  beneficial  estate  and  the  actual  ownership  would 
vest  in  the  heir  till  the  power  was  exercised.  The  result 
would  be  that,  at  least  during  the  life  of  the  trustee,  the 
heir  might  be  the  owner  and  subject  to  all  the  duties  of 
owner,  but  liable  at  the  will  of  the  trustee  to  be  deprived 
of  the  property,  possibly  made  liable  to  account,  and  prac- 
tically incapable  of  exercising  any  incident  of  ownership. 
Such  a  rule  of  property  would  be  utterly  fantastic  and 
absurd.  It  may  well  be  that  the  same  rule  which  compels 
all  estates  within  a  limited  period  to  become  one  of  the  two 
inheritable  estates,  estates  tail  or  in  fee  simple,  or  the  rule 
that  forbids  the  grant  of  a  right  of  way  in  gross,  is  another 
expression  of  the  reason  for  making  such  devises  void. 
Certain  it  is,  however,  that  such  dispositions  have  always 
been  held  to  be  void.  **  Void  for  uncertainty  "  is  the  rule, 
or  reason  applied  to  extinguish  them. 

The  other  class  of  cases  (which  is  treated  as  belonging 
to  the  same  category  as  those  above  discussed),  are  those  in 
which  the  object  or  purpose  is  definite,  but  there  is  no 
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person  to  be  benefited — as,  for  instance,  to  erect  a  monu- 
ment, to  provide  for  a  favorite  animal,  etc.  It  is  supposed 
that  because  there  is  no  beneficiary  to  enforce  the  trust 
they  are  within  the  rule.  Is  not  this  mistaking  the  mean- 
ing of  the  language  that  was  used  by  Sir  Wiluam  Grant, 
or,  at  least,  misapplying  it?  There  must  be  (he  said) 
somebody  in  whose  favor  the  Court  can  decree  performance. 
Did  he  mean  there  must  be  a  personal  beneficiary  who  can 
litigate  ?  This  would  vitiate  the  most  reasonable  of  testa- 
mentary provisions — such  as  those  for  the  expenses  of  inter- 
ment, or  the  placing  of  a  stone  to  mark  the  spot  Sir 
William  Grant  was  referring  to  the  quality  of  uncertainty 
only,  and  he  included  within  that  all  cases  which  could 
only  be  made  certain  by  a  selection  of  objects  at  the  option 
of  the  devisee,  and  where  no  selection  could  be  compelled. 
It  would  be  most  unfair  to  attribute  an  intention  to  vitiate 
trusts  for  specific  objects,  if  perchance  there  was  no  machi- 
nery of  law  that  could  compel  the  execution.  But  there  is 
no  want  of  such  machiner>'.  The  residuary  legatee  or  the 
next  of  kin  are  entitled  to  the  unexpended  fund  and  can 
thus  enforce  the  trust. 

The  rule  itself,  however,  is  of  great  importance  and 
value  ;  it  applies  only  where  there  is  a  gift  to  persons  or 
objects  that  cannot  be  ascertained  at  the  time  at  which  the 
grant,  whether  ty  deed  or  bill,  must  take  effect  to  deprive 
the  grantor  or  his  heir  of  all  beneficial  interest  in  the 
property. 

Phii«adelphia,  Pa. 
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ILLINOIS  APPELLATE  COURT,  FIRST  DISTRICT. 


Chicago  and  Western  Indiana  R.  Co.  v,  Coggswell. 


Eminent  Domain — Change  in  Plan  of  Construction^  after 
Assessment  of  Damages  —  Damages  to  Property  not 
taken — Surface  Road  changed  to  Elevated  Road. 

Syllabus. 

Change  of  plan  of  the  public  work  contemplated,  after  assessment 
of  damages,  inflicting  new  damages  not  embraced  in  the  former  asse^- 
ment,  will  entitle  the  owner  to  additional  compensation  therefor. 

But  where  there  was  no  restriction  in  the  original  assessment  as  to 
the  plan  of  the  work,  the  doctrine  of  res  fudicata  will  apply,  and  all 
damages  caused  by  the  improvement  proposed  will  be  held  embraced  in 
the  original  assessment. 

But  a  change  of  grade  of  a  proposed  railway  after  assessment  from 
a  surface  road  to  an  elevated  road,  is  such  a  change  as  would  not  be  em- 
braced in  the  former  assessment ;  and  is  ground  for  further  proceedings. 

Damages  cannot  be  recovered  by  the  owner  of  property  by  reason  of 
what  is  done  upon  adjacent  property,  unless  the  same  results  in  a  physi- 
cal injury  to  the  property  of  claimant. 

The  measure  of  damages  to  property  not  taken  for  injuries  done  by 
public  works  is  determined  by  comparing  its  value  before  and  after  the 
work  is  done  which  causes  the  injury. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 

Court. 

Opinion  of  the  Court. 

Waterman,  P.  J. — In  1880,  appellee  was  the  owner 
of  a  ten-acre  tract  of  land  in  the  town  of  Cicero,  Cook  County, 
Illinois,  which  was  bounded  on  the  north  by  Madison  street, 
on  the  south  by  the  centre  line  of  Jackson  Street,  extended, 
and  on  the  west  by  what  would  have  been  the  centre  line 
of  West  Forty-sixth  Street  if  West  Forty-sixth  Street  had 
been  extended  south  of  Madison  Street. 

Appellee's  land  which,  including  streets,  was  333  feet 
east  and  west,  by  1,320  feet  north  and  south.  Appellant 
being  a  railroad  company,  had,  under  an  ordinance  of  the 
town  of  Cicero,  granting  it  the  right  to  do  so,  constructed 
and  was  operating  a  surface  railroad,  which  ran  north  and 
south,  immediately  west  of  and  adjoining  the  west  line  of 
appellee's  land. 
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While  thus  operating  said  railroad  and  while  under  the 
ordinances  of  the  town  of  Cicero,  said  railroad  was  permitted 
to  cross  Madison  Street — **  keeping  and  maintaining  all 
street  crossings  in  good  condition  and  so  that  the  same 
might  be  easily  crossed  in  all  directions''  **  without  danger 
to  person  or  property  •/'  the  railroad  company  condemed 
the  west  thirty-three  feet  (or  one  acre)  of  appellee's  land, 
for  the  purpose  of  its  right  of  way,  thus  making  its  right  of 
way  sixty-six  feet  wide.  At  the  time  of  the  trial  of  the 
condemnation  case  in  1884,  a  jury  was  waived,  and  the 
judge  viewed  the  premises  ;  the  surface  road  was  there 
and  in  operation  at  that  time  ;  the  finding  awarded  the 
value  of  one  acre,  and  declared  the  remaining  nine  acres 
would  not  be  damaged  ;  judgment  was  entered  on  the 
finding,  the  money  was  paid,  and  the  appellant  went  into 
possession.  In  1885  the  appellant  procured  a  new  ordi- 
nance granting  it  the  right  to  erect  a  viaduct  over  Madi- 
son Street  and  to  construct  its  approach  thereto  from  the 
south,  and  in  1885  it  so  constructed  said  viaduct  and  ap- 
proach ;  that  the  structure  was  about  eighteen  feet  high  at 
Madison  Street  and  about  eight  feet  high  at  the  south  line 
of  appellee's  land.  Appellee  claims  there  was  no  authority 
of  law  at  the  time  of  the  condemnation  proceeding  to  con- 
sider the  damages  to  the  remainder  by  reason  of  an  ele- 
vated structure,  and  that  this  is  such  a  change  of  plans  as 
authorizes,  under  the  law,  the  recovery  of  such  additional 
damages  as  the  evidence  shows  was  caused  by  such  change. 

The  questions  presented  in  this  record,  briefly  stated, 
are  :  Where  in  condemnation  proceeding  instituted  by  a 
railroad,  the  damage  to  property  not  taken  has  once  been 
judicially  ascertained,  and  thereafter  the  grade  of  the  road 
opposite  such  property  is  raised  from  eight  to  seventeen 
feet  and  thereby  the  value  of  the  property  is  lessened  ;  is 
the  owner  of  such  property  entitled  to  additional  com- 
pensation ? 

That  a  recovery  may  be  Had  for  damages  caused  by  a 
change  in  the  plan  of  construction  with  respect  to  which 
damages  were  originally  assessed,  is  established  both  upon 
principle  and  authority. 
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The  reason  is  obvious.  The  property  owner  is  entitled, 
he  absence  of  anything  showing  how  the  road  is  to  be 
jtructed  or  used,  to  such  damages  as  it  is  reasonably 
)able  will  ensue  from  the  construction  and  operation  of 
road  :  C.  B.  &  N.  R.  R.  Co.  v.  Bowman.^  If  the  road 
res  to  stipulate  for  any  particular  mode  of  construction 
►peration,  and  have  an  assessment  of  damages  limited 
uch  mode,  it  has  a  right  to  do  so.* 

Manifestly,  then,  damages  having  been  assessed  upon 
basis  of  a  certain  plan  of  construction,  if  a  change  is 
le  to  another  mode,  the  property  owner  is  entitled  to 
1  additional  damages,  if  any,  as  arise  from  a  manner 
construction,  concerning  which  there  has  been  no  assess- 
it  or  payment  of  damages.' 

It  follows,  therefore,  that  damages  done  to  land,  not 
sn,  having  once  been  assessed,  when  additional  damages 
claimed  upon  the  allegation  that  the  assessment  which 
been  had  was  upon  the  basis  of  a  special  mode  of  con- 
ction  or  operation  which  has  since  been  departed  from  ; 

first  question  for  determination  is  with  reference  to 
it  special  kind  of  construction  or  operation  were  the 
lages  in  the  first  litigation  had  ?     In  other  words,  what 

the  sources  from  which  the  damages  once  awarded 
mg? 

If  in  the  former  proceeding  there  was  no  restriction 
itever ;  if  damages  were  then  assessed  for  everything 
ch  it  was  reasonably  probable  would  ensue  from  the 
ing  and  use  of  certain  land  for  railroad  purposes,  then 
re  can  be  no  additional  damages  from  the  use  for  the 
le  purpose  of  the  same  land. 

It  does  not  appear  that  in  the  former  proceeding  any 
ticular  mode  of  construction  was  stipulated  for,  or  that 

*I22  111.,  595- 

«C.  &  A.  R.  R.  Co.  V,  J.  L.  &  A.  Ky.  Co.,  105  m.,  388 ;  Jacksonville 

ivanna  R.  R.  Co.  v.  Kidder,  21  111.,  131 ;  Hayes  v.  Ottawa,  Oswego  & 

River  Valley  R.  R.  Co.,  54  HI.,  373- 

'Wabash,  St.  Louis  &  Pacific  Ry.  v.  McDougall,  118  m.,  229-238; 

e  V.  Same,  126  111.,  111-120;  C.  &  A.  R.  R.  Co.  v.  J.  L.  &  A.  Ry.  Co., 

[11.,  388 ;  Peoria  &  Rock  Island  Ry.  Co.  v,  Birk,  etc.,  62  lU.,  332. 
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any  special  plan  was  submitted  ;  but  it  is  shown  that  the 
]ndge  before  whom  the  cause  was  tried,  a  jury  having  been 
waived,  inspected  the  premises  and  saw  that  the  road  was 
then  constructed  and  passed  the  premises  now  imder  con- 
sideration at  about  the  natural  surface  of  the  ground. 

Were,  then,  the  damages  proceeding  in  the  former 
assessed  with  a  view  to  the  existence  of  a  surface  road  only  ? 

In  St  Louis,  Jacksonville  and  Chicago  Railway  Co.  v. 
Mitchell,  47  111.,  165,  it  was  held  in  a  proceeding  to  obtain 
the  right  of  way  across  certain  lands,  that  for  the  purpose 
of  reducing  the  damages,  evidence  should  have  been  ad- 
mitted to  show  that  the  company  had  contracted  for  the 
building  of  a  fence  through  the  land,  and  had  provided  the 
lumber  therefor.  It  would  seem  from  this  that  if  the  jury 
had  visited  the  premises  and  found  a  fence  already  con- 
structed by  the  company,  they  would  have  been  bound  to 
take  such  fact  into  consideration  in  arriving  at  their  ver- 
dict. 

In  Carpenter  v.  Eastern  &  Amboy  R.  R.  Co.,'  it 
appeared  that  the  commissioners  to  assess  damages  from 
the  taking  and  use  of  a  right  of  way  for  a  railroad, 
proposed  to  be  located  through  a  farm,  were  informed  by 
agents  of  the  company  that  the  road  would  pass  over  the 
farm  by  an  iron  bridge  supported  by  abutments,  and  as- 
sessed damages,  and  a  settlement  was  made  upon  that 
understanding.  The  road  having  changed  its  intention 
and  concluded  to  cross  the  farm  by  a  **fill,''  the  Court 
upon  this  state  of  facts  held  that  the  owner  was  entitled  to 
recover  such  increased  compensation  as  was  equal  to  the 
increased  damage. 

In  Boyd  v.  Negley,*  it  is  said  that  when  a  peti- 
tioner adopts  a  grade  before  the  damages  are  assessed, 
and  marks  the  grade  upon  grade-pins  along  the  route, 
these  having  been  seen  by  the  jury,  it  must  be  presumed 
to  have  assessed  such  damages  as  would  be  caused  by 
the    construction  of  a  road  with  the  grade  marked  and 

'  24  N.  J.  Eq. 
*53Penii.  SUte,  387. 
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with  the  ^filling  or  embankments  indicated.  It  is  quastion- 
able  whether,  in  view  of  the  proximity  of  Madison  Street, 
which  the  road  crossed;  appellant  had  at  the  time  of  the 
former  proceedings  any  such  authority  from  the  town  of 
Cicero,  in  which  these  lands  were,  as  would  have  enabled 
it  to  have  passed  the  premises  of  appellee  upon  any  grade 
save  one  nearly  that  of  the  natural  surface.  The  ordinance 
authorizing  the  construction  of  a  viaduct  seems  to  have 
been  passed  September  26,  1885  5  ^^e  judgment  in  the 
former  proceeding  was  entered  May  31,  1884.  We  are,  for 
these  reasons,  of  the  opinion  that  damages  must  be  pre- 
sumed to  have  been  in  the  former  proceeding  assessed  upon 
the  basis  of  a  road  passing  the  premises  of  appellee  at 
about  the  natural  surface  grade.  The  change  of  construc- 
tion that  has  been  made  since  the  former  proceeding,  is  that 
the  road  passing  and  near  to  the  premises  of  appellee,  has 
been  raised,  an  embankment  having  been  constructed, 
varying  in  height  from  eight  to  seventeen  feet ;  this  em- 
bankment has  been  constructed  and  the  road  runs  upon 
land  which  the  company  own  in  fee. 

What  are  elements  that  may  be  considered  in  ascertain- 
ing the  sum,  if  any,  which  appellant  is  entitled  to  recover 
because  of  the  building  of  this  embankment  and  the  run-^ 
ning  of  trains  thereon  ? 

Any  real  property  may  be  damaged  or  benefited  by 
what  is  done  upon  property  adjacent  to  it  or  in  the  vicinity. 

As  the  owner  cannot  be  called  upon  to  pay  private  in- 
dividuals or  corporations  for  the  benefit  which  may  come 
to  his  property  from  the  construction  by  them  of  manufac- 
tories or  fine  dwellings  in  the  vicinity  of  his  premises  ;  so 
there  are  certain  depreciations  in  the  value  of  his  lands  for 
which,  arising  as  they  may,  from  things  which  every  owner 
of  property  had  a  right  to  do,  he  cannot  claim  compensation. 

If  an  unsightly  structure  be  erected,  or  suffered  ta 
remain  in  a  beautiful  residence  neighborhood,  its  tendency 
is  to  depreciate  the  value  of  surrounding  property,  but  it  is 
not  a  damage  for  which  a  recovery  can  be  had. 

So,  too,  a  beautiful  view,  the  prospect  which  one  has 
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from  kis  windows,  adds  to  the  value  of  his  home,  and  posi- 
tive damage  is  done  when  his  neighbor,  by  the  rearing  of  a 
lofty  structure,  shuts  out  all  sight  of  the  pleasant  landscape; 
but  the  law  affords  for  such  damage  no  redress. 

The  maxim,  ^^Sic  utere  tuo  ut  alienum  nan  laedas^^^  in 
its  practical  application,  means  only  that  one  in  the  use  of 
his  own  property  must  not  infringe  upon  the  lawful  rights 
of  others. 

Had  the  strip  of  land  to  the  west  of  appellee's  premises, 
upon  which  this  railroad  runs,  been  owned  by  a  private 
citizen,  he  might  have  built  thereon  an  embankment  or  a 
wall  seventeen  or  forty  feet  high,  without  rendering  himself 
liable  to  appellee  for  the  loss  of  view  he  had  thus  caused,  or 
the  difficulties  he  had  thrown  in  the  way  of  the  opening  of 
streets  running  through  and  west  of  the  premises  of  appellee. 
So,  too,  such  private  owner,  in  an  uninhabited  neighbor- 
hood, such  as  this  was,  might  have  built  upon  his  premises 
a  saw-mill,  an  ice-house,  cattle-sheds  or  other  structures 
undesirable  in  a  fine  residence  neighborhood,  but  whose 
erection  would  have  been  a  lawful  use  and  one  of  which 
the  appellee  could  not  have  successfully  complained  in  a 
court  of  justice. 

Buildings  and  works  of  this  class  might  have  been 
entirely  inconsistent  with  the  use  to  which  appellee  designed 
to  put  his  property.  They  might  have  rendered  his  prop- 
erty less  or  more  valuable  than  it  otherwise  would  have 
been,  might  practically  have  put  money  in  or  taken  it  from 
his  pocket,  yet  he  would  not  in  either  case  have  been  called 
npon  to  pay  or  been  entitled  to  receive  compensation. 

We  understand  that  the  Constitution  and  laws  of  this 
State,  so  far  as  compensation  is  concerned,  place  the  taking 
and  use  of  property  for  public  purposes  in  the  condition  that 
exists  with  respect  to  private  use.  The  owner  of  property 
taken  or  held  for  public  purposes,  if  he  devote  his  property 
to  any  use  which  would  be  a  nuisance,  or  would  be  action- 
able if  done  by  a  private  citizen,  may  be  made  to  pay  just 
compensation  for  the  damage  done  to  the  property  of  others 
by  such  use;  but  the  liability  of  the  owner  of  property'  de- 
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voted  to  public  uses  is  no  greater  than  is  that  of  the  Dwner 
of  property  held  for  private  purposes;  the  right  of  one  to 
use  without  being  liable  for  damage  is  the  equal  of  the 
other. 

In  Rigney  v.  the  City  of  Chicago,*  the  Court  says: 
**  There  are  certain  injuries  which  are  necessarily  incident 
to  the  ownership  of  property  in  towns  or  cities,  which 
directly  impair  the  value  of  private  property,  for  which 
the  law  does  not  and  never  has  aflForded  any  relief.  For 
instance,  the  building  of  a  jail,  police  station  or  the  like 
will  generally  cause  adirect  depreciation  in  the  value  of 
neighboring  property,  yet  that  is  clearly  a  case  of  damnum 
absque  injuriay 

And  further,  in  the  same  case,  the  Court  said:  *'  In  all 
cases,  to  warrant  a  recovery,  it  must  appear  there  has  been 
some  direct  physical  disturbance  of  a  right,  either  public  or 
private,  which  the  plaintiff  enjoys  in  connection  with  his 
property,  and  which  gives  to  it  an  additional  value,  and  that 
by  reason  of  such  disturbance  he  has  sustained  a  special 
damage  with  respect  to  his  property  in  excess  of  that  sus- 
tained by  the  public  generally." 

To  the  same  effect  are  the  cases  of  City  of  Chicago  v. 
Union  Building  Association,*  City  of  Olney  v.  Wharf,'  Hall 
z\  Mayor  of  Bristol,*  Chamberland  v.  West  End  Ry.  Co.* 

The  erection  of  an  embankment  upon  the  premises  of 
appellee,  no  right  of  access  or  approach  having  been  dis- 
turbed, did  not,  nor  does  the  mere  running  of  cars  thereon 
constitute  a  physical  disturbance  of  any  of  appellee's  rights. 

The  Court  ought  not  therefore  to  have  permitted  evi- 
dence of  damage  because  of  the  erection  of  an  embankment, 
to  have  been  given  to  the  jury.  So  far  as  appears,  appellee 
never  had  any  rights  touching  the  construction  of  an  em- 
bankment upon  the  premises  of  appellant,  or  to  have  his, 
appellee's,  land  left  so  that  streets  could  be  cut  across  it 

» I02  111.,  64-80. 
» 102  111.,  379-394. 

»ii5  111.,  519. 

*2  Law  Repts.  C.  P.  C,  322. 

^loE.  C.  L.,  704- 
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without  going  under  a  railroad  track,  or  to  have  the  strip 
of  land  lying  west  of  his  grounds  occupied  by  undesirable 
structures,  or  such  as  would  depreciate  the  value  of  his 
property. 

Appellee,  we  presume,  did  have  the  right  that  dust, 
smoke  and  cinders  should  not  be  thrown  upon  his  premises; 
such  action  upon  the  part  either  of  a  private  individual  or 
the  public,  it  is  quite  likely,  would  have  been  a  direct 
physical  disturbance  of  a  right  which  appellee  had  in  con- 
nection with  his  property;  for  such  disturbance  upon  the 
part  of  an  individual,  the  law  has  always  aflForded  a  remedy; 
and  in  this  State  since  the  adoption  of  our  present  Consti- 
tution, providing  that  private  property  shall  not  be  dam- 
aged for  public  use  without  just  compensation,  a  remedy  is 
given  to  the  owner  for  such  interference,  whether  by  or  for 
the  public,  or  by  private  individuals. 

Our  attention  has  been  called  to  the  language  of  the 
Supreme  Court,  repeatedly  used,  that  in  cases  arising  under 
the  provisions  of  the  Constitution  relative  to  the  damaging 
of  property  for  public  use,  **the  depreciation  is  determined 
by  comparing  its  value  before  and  after  the  structure  is 
made  which  produces  the  injury.*' 

As  applied  to  the  facts  of  the  cases  in  which  such  lan- 
guage was  used,  it  was  correct  and  applicable.  Such  lan- 
guage has  not,  however,  so  far  as  we  are  aware,  been  used 
in  a  case  like  the  present,  or  in  any  instance  where  an  at- 
tempt had  been  made  to  recover  damages  for  the  doing  for 
public  piuposes  of  that  for  which,  if  done  for  private  uses, 
no  action  would  have  lain. 

In  the  former  proceeding  damages  were  awarded  to  the 
owner  of  these  premises  for  the  taking  of  a  strip  of  land, 
thirty-three  feet  wide,  adjacent  to  and  west  of  the  land  now 
under  consideration,  and  an  adjudication  was  also  had  as  to 
the  damage  which,  as  the  owner  of  these  premises,  it  was 
reasonably  probable  he  would  sustain  from  such  taking  and 
from  the  construction  and  operation  of  a  railroad  as  then 
proposed  and  indicated;  that  included  such  throwing  of 
smoke,  cinders  and  dust  upon  these  premises  as  it  was 
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reasonably  probable  would  ensue  from  a  railroad  ninning  at 
about  the  natural  surface  of  the  ground.  If  the  subsequent 
elevation  of  the  track  causes  any  more  than  this  quantity 
of  cinders,  etc.,  to  be  cast  upon  the  premises  of  appellee, 
and  thereby  he  suffers  an  additional  damage,  he  is  entitled 
to  recover  therefor. 

In  saying  what  we  have  as  to  the  throwing  of  dust, 
cinders,  etc.,  upon  the  premises  of  appellee,  we  do  not  wish 
to  be  understood  as  prejudging  the  case  at  bar.  Upon  an- 
other trial,  as  in  all  cases  of  this  kind,  the  right  to  recover 
for  interference  with  an  alleged  right  appurtenant  to  prop- 
erty mtist  necessarily  depend  upon  the  existence  of  the 
rights  asserted.  In  this  respect  the  rights  as  to  property 
vary  with  the  situation,  surroundings,  etc.  If  a  person  erect 
a  dwelling-house  in  the  immediate  vicinit>'^  of  a  blast  furnace 
arid  rolling-mill,  it  would  hardly  be  contended  that,  having 
seen  fit  to  go  and  make  his  home  in  such  a  neighborhood, 
he  would  be  entitled  to  enjoin  the  proprietors  of  the  furnace 
from  filling  the  air  with  smoke  or  from  disturbing  the 
serenity  of  his  repose  by  the  loud  and  jarring  noise  the 
carrying  on  of  their  works  necessarily  involved. 

Every  person  has  a  right  to  the  reasonable  enjoyment 
of  his  property.  What  is  a  reasonable  use  of  one's  prop- 
erty must  necessarily  depend  upon  the  circumstances  of  each 
case;  for  a  use  for  a  particular  purpose  and  in  a  particular 
way,  in  one  locality,  might  be  lawful,  and  a  nuisance  in  an- 
other ' 

It  is  urged  that  the  conclusion  arrived  at  in  the  former 
proceeding  that  these  lands  would  not  be  damaged  by  the 
construction  of  this  road  running  at  about  the  natural  sur- 
face grade,  must  have  been  upon  the  theory  that  the  benefit 
derived  from  the  opportunity  thus  afforded  for  switch  con- 
nection from  manufactories  and  coal  yards  that  might  be 
located  on  these  lands,  equaled  any  damage  incident  to  its 
construction  and  operation.     Appellee  insists  that  there  is 

'  Barnes  v.  Hawthorn,  54  Me.,  124 ;  Wier's  Appeal,  74  Penn  St.,  230 ; 
Bamford  v,  Tumley,  3  B.  &  S.,  62  ;  Tipping  v.  St.  Helen's  Smelting  Co., 
4  B.  &  S.,  608. 
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no  Opportunity  for  switch  connection  from  his  premises 
with  the  road  as  now  constructed,  and  that  consequently 
his  lands  do  not  now  have  a  benefit  considered  in  the 
former  proceeding. 

Upon  what  theory  the  Court  came  to  the  conclusion 
arrived  at  in  the  former  proceeding,  we  cannot  know. 

By  the  former  judgment  it  was  established  that  these 
lands  were  not  damaged  by  the  road  as  it  tlien  existed. 

By  the  change  of  grade  which  has  since  been  made, 
the  right  to  have  switch  connections  has  not  been  taken 
away.  No  switch  connections  have  been  destroyed;  the 
property  was  then  and  is  now  vacant  and  occupied. 

All  that  had  been  done  in  this  regard  is  that  the 
present  grade  may  require  that  the  manufactories,  etc., 
hereafter  located  on  these  premises,  shall,  in  order  to  have 
useful  switch  connections,  be  constructed  with  reference  to 
the  present  situation;  such  construction  may  be  more  ex- 
pensive and  may  be  more  or  less  advantageous  than  one 
adapted  to  switch  connection  with  a  road  running  at  a 
natural  surface  grade. 

It  is  not  difficult  to  see  that  there  may  be  advantages 
or  disadvantages  in  having  a  railroad  pass  one's  premises 
upon  a  viaduct  seventeen  feet  high  rather  than  upon  the 
surface  of  the  ground. 

All  these  things  may  be  properly  taken  into  considera- 
tion in  the  case,  it  being  borne  in  mind  that  a  recovery  can 
be  had  only  for  such  damages,  if  any,  as  are  in  addition  to 
any  that  arose  from  the  road  when  running  at  about  the 
natural  surface;  and  tliat  damages  can  only  be  awarded  for 
a  direct  physical  disturbance  of  a  right  which  the  property 
owner  has  in  respect  to  his  property,  a  right  which  exists 
in  respect  to  the  use  for  private  as  well  as  public  purposes 
of  other  property. 

The  judgment  of  the  Circuit  Court  will  be  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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In  many  ways  the  first  three  pro- 
ositions  laid  down  in  the  opinion 
ad  noted  in  the  head-notes,  re- 
tting to  additional  damages  by 
tiange  of  the  plan  of  the  proposed 
nprovement, serve  to  point  out  the 
icompleteness  of  the  statutory  re- 
uirements  and  conditions  imposed 
pon  parties  seeking  to  exercise 
le  power  of  the  government  to 
ike  property  for  public  use.  A 
lort  remedy  is  to  require  that  the 
arty  seeking  to  exercise  this  power 
le  a  plat  with  plans  and  specifica- 
ons  of  the  improvement,  notify  the 
rorld  thereof,  and  then  be  held  to 
lat  plan.  In  Illinois  this  result 
as  been  reached  by  a  series  of 
ecisious  :  Jacksonville,  etc.,  R.  Co. 
.  Kidder,  21  111.,  131 ;  St  Louis, 
tc.,  R.  Co.  V.  Mitchell,  47  111.,  165  ; 
eoria,  etc.,  R.  Co.  v,  Birkett,  62 
11- »  332  ;  Peoria,  etc.,  R.  Co.  v.  P. 
:  Farmington  R.  Co.,  105  111.,  no ; 
hicago  &  N.  W.  R.  Co.  v,  Chi- 
ago  &  Evanston  R.  Co.,  112  111., 
89 ;  111.  &  St.  L.  R.  &  Coal  Co.  v, 
witzer,  117  111.,  399;  Wabash,  St 
,.  &  P.  R.  Co.  V,  McDougal,  118 
IL,  229;  S.  C,  126  111.,  III. 

And  in  these  cases  it  is  held  that 
le  party  exercising  the  power  and 
ling  the  plan  cannot  afcerwards 
iibstantially  deviate  from  the  plan 
n  the  basis  of  which  the  compen- 
\\SovL  was  estimated  without  being 
able  for  any  damage  which  results 
rom  such  change. 

This  has  long  been  the  rule  both 
y  statute  and  judicial  construction 
1  cases  of  municipal  improvements 
y  special  assessment,  and  should 
e  so,  and  frequently  is,  in  the  kin- 
red  condemnation  cases. 

For  rule  in  special  assessment 
ases,  see,  Kneeland  v.  Furlong,  20 
V^is.,  437  ;  Houghton  z/.  Bumham, 


22  Wis.,  301 ;  City  of  Springfield  v. 
Mathers,  124  111.,  88;  Pearce  v. 
Hyde  Park,  126  111.,  287 ;  i  Starr  & 
Curtis,  111.  Statutes  C.  24,  \  135. 

For  similar  rule  in  condemna- 
tion proceedings,  see,  Lancaster  v. 
Kennebec  Log,  etc.,  Co.,  62  Me., 
272  ;  In  re  N.  Y.  &  Boston  R.  Co., 
62  Barb.,  85  ;  Indianapolis,  etc.,  R. 
Co.  V,  Reed,  52  Ind.,  357  ;  Conven 
V,  G.  R.  &  I.  R.  Co.,  18  Mich., 459 
Warren  v,  Spencer  Water  Co.,  141 
Mass.,  9 ;  Kenein  v,  Arlington,  14^ 
Mass.,  456;  Woodbury  r.  Marble- 
head  Water  Co.,  145  Mass.,  509 
Hamor  v.  Bar  Harbor  Water  Co., 
78  Me.,  127  ;  In  re  Boston  re  R.  Co., 
10  Abb.  N.  C,  104  ;  N.  Y.  &  A.  R< 
Co.  V,  N.  Y.,  &  C.  R.  Co.,  II  Abb 
N.  C,  386. 

The  requirement  of  the  law  as  tc 
description  of  improvement  cannot 
be  disregarded  :  Riddle  v,  Animas, 
etc.,  R.  Co.,  5  Col.,  230;  Heck  v 
School  District,  49  Mich.,  551 ;  Dar 
lington  V,  U.  S.,  82  Pa.  St.,  382 ; 
Williams  v,  Hartford,  etc.,  R.  Co., 
13  Conn.,  397. 

Proceedings  for  one  work  cannot 
be  made  to  cover  a  new  and  differ- 
ent  work.  Damages  assessed  oc 
one  basis  cannot  be  made  to  em 
brace  injuries  inflicted  by  work  os 
another  and  diflerent  basis. 

Where  there  was  no  restriction  01 
plan  in  the  original  work  the  dam 
ages  must  be  held  to  have  been  as- 
sessed for  any  work  coming  withir 
the  terms  of  the  work  as  proposed, 

A  fundamental  change  in  the 
character  of  work,  such  as  in  the 
fair  interpretation  of  language 
would  not  be  embraced  in  the  de 
scription  of  the  work  proposed,  maj 
be  Uie  basis  of  a  fresh  assessment 
of  damages  even  where  no  restric 
tion  of  plan  existed  in  the  original 
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Concerning  this  last  rule,  we  may 
suggest  that  the  party  seeking  to 
condemn  property  files  a  petition 
describing  the  proposed  work.  This 
description  is  part  of  a  pleading  and 
should  be  construed  like  other 
pleadings,  most  strongly  against 
the  pleader :  i  Chitty  Pleading,  261 
and  cases  cited. 

It  may  be  objected  that  this  rule 
applies  during  the  continuance  of 
the  suit,  and  that  after  judgment, 
under  the  rule  of  res  judicata^  they 
should  be  construed  broadly  to  em- 
brace everything  involved  in  the 
issue. 

There  are  two  answers  to  this. 
First,  the  latter  rule  applies  to  the 
judgment  itself,  but  not  to  the 
pleadings  on  which  it  is  based. 

Secondly,  the  judgment  in  con- 
demnation proceedings  operates  not 
only  as  a  satisfaction  of  past  inju- 
ries but  as  a  license  for  future  acts, 
and  the  eflfect  is  therefore  continu- 
ing 2iS  to  the  thing  licensed;  and 
affords  no  license  for  another  and 
different  thing. 

The  short  point  decided  is,  there- 
fore, that  a  change  of  grade  in  a 
railway  is  in  itself  a  source  of  dam- 
age to  property  for  which  damages 
should  be  assessed,  and  is  so  where 
damages  for  location  have  been 
previously  assessed,  just  as  it  would 
be  if  no  previous  proceedings  for 
other  purposes  had  occurred. 

The  proposition  that  a  change  of 
plan,  causing  fresh  damages  after 
the  assessment  of  damages  has  been 
had,  is  ground  for  fresh  recovery, 
has  been  laid  down  in  the  follow- 
ing cases,  as  well  as  those  cited  in 
the  opinion  :  McCormick  v,  Kan- 
sas City,  etc.,  R.  Co.,  57  Mo.,  433  ; 
Kansas  City,  etc.,  R.  Co.  v.  Kregelo, 
32  Kan.,  608  ;  Hill  v,  Mohawk  &  H. 
R.  Co.,  7  N.  Y.,  152,  157 ;  Carpen- 
ter V.  Eastman,  etc.,  R.  Co.,  24  N. 

35 


J.  Eq.,  249, 408  ;  26  N.  J.  Eq.,  168 ; 
Wabash  St.  L'.  &  P.  R.  Co.  v.  Mc- 
Dougall,  118  HI.,  229-238  ;  s.  c,  on 
further  hearing,  126  111.,  11 1. 

In  the  latter  case  the  Court  says  : 
**  In  an  original  proceeding  to  con- 
demn the  measure  of  damages  is 
the  difference  between  the  value  of 
the  land  as  a  whole,  before  and  after 
the  construction  of  the  road  built 
according  to  the  plan  proposed.*' 
Chi.  &  P.  R.  Co.  V,  Francis,  70  111., 
235  ;  Page  V.  Chi.,  etc.,  R.  Co.,  70 
111.,  324 ;  Eberhart  v,  Chi.,  etc.,  R. 
Co.,  70  111.,  347  ;  Dupuis  V.  Chi.  & 
North  Wisconsin  R.  Co.,  115  111., 
97  ;  C.  B.  &  N.  R.  Co.  v.  Bowman, 
122  111.,  595.  *•  If,  after  damage 
have  been  iissessed,  or  settled  by 
agreement,  a  change  in  the  plan  of 
construction  involving  more  dam- 
ages is  made,  the  owner  may  de- 
mand a  new  assessment  as  to  such 
increase  of  damages.'^  Mills  on 
Eminent  Domain,  219. 

A  legislative  precedent  for  this 
doctrine  may  be  found  in  the  nu- 
merous Mill  Acts  authorizing  the 
compulsory  flooding  of  lands  for 
milling  purposes  on  payment  of 
compensation.  Very  early  in  the 
history  of  Virginia  (1792),  the 
Legislature  provided  that  the 
owner  of  a  mill  dam  might  raise 
his  dam  by  suing  out  a  second  writ 
to  assess  the  first  damages  (i  Va. 
St.  at  Large,  N,  5.,  136,  137,  Va. 
Abr.  Pub.  Laws,  1796,  p.  209,  211). 
And  the  original  writ  required  an 
assessment  of  damages  so  far  as 
they  could  be  foreseen^  upon  view. 
This  is  preserved  in  the  present 
Act  Code  of  Va.,  1873,  Title  19, 
C.  63,  S.  II.  And  damages  by 
breaking  of  the  dam  are  recover- 
able at  law  as  unforeseen  (Wroe  v, 
Harris,  2  Wash.,  126).  See  also 
the  similar  statute  and  rule  in  Indi- 
ana (Honenstine   v.    Vaughan,    7 
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Black,  520).  And  this  w£^  followed 
in  many  of  the  Southern  and  West- 
em  States.  See  Gould  on  Waters, 
Ch.  XIV,  a  609,  el  seg. 

The  general  rule  of  law,  that 
where  a  permanent  grade  of  a 
highway  is  established,  the  body 
changing  the  grade  of  the  street 
is  liable  for  damages  caused  by 
the  change,  is  recognized  by  nu- 
merous authorities,  in  those  States 
which  admit  of  any  recovery  of 
damages  caused  by  authorized 
public  works  to  property  not 
taken. 

Goodall  V. Milwaukee,  5  Wis.,  32; 
Pearce  v,  Milwaukee,  18  Wis.,  428  ; 
Goodrich  v.  Milwaukee,  24  Wis., 
422  ;  Crossett  z/.  Janesville,  28  Wis., 
420;  Dore  V,  Milwaukee,  42  Wis., 
108 ;  Rigney  v.  Chicago,  102  111., 
64  ;  E.  St.  Louis  v.  Lockhead,  7  111., 
App.  83  ;  E.  St.  Louis  v.  O'Flynn, 
19  111.,  App.  64  ;  Caledonian  Ry. 
Co.  V.  Walker's  Trustees,  L.  R.,  7 
App.  Cases,  259  ;  Leader  v,  Mozon, 
A.D.  1773,  3  Wils.,  461,  s.  c,  2  Bl., 
924  ;  Rhodes  v,  Cleveland,  10  Ohio 
Rep.,  159  ;  M.  Combs  v,  Akron,  15 
Ohio  Rep.,  s.  c,  18  Ohio  Rep.  ; 
Combs  V.  Pittsburgh,  18  Penn. 
Rep.,  187. 

Contra:  Governor  &  Co.  of 
British  Cast  Plate  Mfrs.  z/.  Mere- 
dith, A.  D.  1792,  4  T.  R.,  794 ;  Sut- 
ton V.  Clark,  6  Taunt,  28  ;  Jones  v. 
Bird,  5  B.  &  Aid.,  837  ;  Callender 
V,  Marsh,  i  Pick,  417 ;  Rude  v. 
St.  Louis,  93  Mo. ,  408 ;  Keasy  v. 
Louisville,  4  Dana  (Ky.),  154 ; 
Humes  v.  Mayor  of  Knoxville,  i 
Humple  (Tenn.),  403;  Radcliff's 
Exrs.  V.  Mayor  of  Brooklyn,  4  N. 
Y.  195.  And  see  Lewis,  Eminent 
Domain,  \  96,  and  cases  cited. 

But  as  will  be  seen  by  a  casual 
reference  to  the  authorities,  the 
primary  doctrine  that  damages  by 
authorized  public  works  to  property 


not  taken    may  be  recovered, 
itself  of  recent  growth. 

The  rule  forbidding  recovery  f  < 
change  of  street  grade  has  bee 
established  prior  to  the  constiti 
tional  changes  admitting  recovei 
for  damages  to  property  not  takei 
Now  that  these  damages  are  gei 
erally  recoverable,  the  case  k 
damages  from  changes  in  the  stra 
grade  should  follow  the  constiti 
tional  change. 

In  some  States  these  damag< 
were  recoverable  before  the  changi 
See  the  Wisconsin  authorities,  cite 
supra  and  111.  Grand  Rapids,  et 
Co.  V.  II  Heisel,  II  N.  W.  Re] 
(Mich.),  212  ;  Eaton  v.  B.  C.  &  ft 
R.  Co.,  51  N.  H.,  504  ;  and  in  son: 
they  have  been  made  specially  r< 
coverable  by  statutes  thereon.  S< 
Ind.  R.  S.,  1881,  3073  ;  Iowa  Cod< 
469 ;  Mass.  Sts.,  C.  44,  19,  20.  F( 
changes  in  the  grade  of  streets  < 
New  York  City,  N.  Y.,  see  laws  < 
1852,  C.  52,  p.  46,  47 ;  2  L.  1867,  ( 
697,  pp.  1748,  50  2  N.  Y.  L.,  187: 
C.  729,  p.  1726 ;  Pennsylvania.  Sc 
matter  of  change  of  grade  of  Fift 
and  Sixth  Streets,  12  Phila.,  58: 
For  a  collection  of  decisions  o 
these  statutes,  see  Lewis,  Em.  D 
\\  207-218. 

The  constitutional  change  itse 
is  an  interesting  piece  of  histor 
In  the  early  history  of  the  counti 
the  rule  had  been  settled,  except  i 
a  few  jurisdictions,  that  damagi 
to  property  not  taken  could  not  I 
recovered. 

By  the  Illinois  Constitution  < 
1870,  the  constitutional  provisio 
was  made  to  read  :  *'  Private  pr< 
perty  shall  not  be  taken  or  dan 
aged  for  public  use  without  ju 
compensation.*'  So  far  as  tl 
writer  has  been  able  to  astertaii 
this  was  the  first  constitution! 
provision  expressly  extending  tl 
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remedy  to  damages  to  property  not 
taken :  111.  Cont.,  1870,  Art.  II,  { 
13,  I  Starr  &  Curtis ;  111.  Statutes, 
p.  105,  1037. 

Similar  provisions  have  been 
since  adopted  in  several  States  as 
follows:  West  Virginia,  Art.  Ill,  J. 
9,  yin  1872  ;  Pennsylvania  (taken, 
injured  or  destroyed),  Art.  I,  ?  8, 
1873  >  Arkansas  (taken,  damaged 
or  destroyed),  Art.  II,  J  22,  1874 ; 
Missouri,  Art.  I,  §  20,  in  1875  ;  Ne- 
braska, Art.  I,  J  21,  in  1875 ;  Ala- 
bama (same  as  Pennsylvania),  Art 
XIII.  8  7,  1875  ;  Texas,  Art.  I,  J  17, 
in  1876 ;  Colorado,  Art.  II,  {  14,  in 
1876. 

In  England,  the  Land  Clauses 
Consolidation  Act  of  1845  (3  68) 
allows  recovery  of  compensation 
for  property  * '  injuriously  affected;* ' 
and  this  has  b^n  repeatedly  con- 
strued to  include  damages  to  prop- 
erty not  taken :  Hall  v.  Mayor  of 
Bristol,  L.  R.,  2  C.  P.,  322 ;  Ripley 
V,  Great  Northern  R.  R.  Co.,  L.  R., 
10  Ch.  App.,  435. 

The  rule  is,  therefore,  now  well 
established  in  this  country  and 
England,  and  we  may  expect  that 
it  will  become  universal. 

The  limitation  indicated  in  the 
opinion  that  the  damage  or  injury 
must  be  ** physical;'*  and  that  it 
will  not  include  damages  by  ob- 
struction of  view,  by  noise,  vibra- 
tion, etc.,  results  from  an  application 
to  the  question  of  various  rules  in 
the  law  of  easements,  including  the 
right  to  build  indefinitely,  upward 
or  downward,  etc. 

But  a  moment's  reflection  satis- 
fies any  one  that  **view"  is  a 
"physical"  attribute,  an  injury  to 
which  is  a  physical  injury ;  that 


noise  and  vibration  are  "  physical  ** 
phenomena,  and  so  far  as  injurious 
are  physical  injuries.  A  judicial 
definition  of  "physical,"  which 
would  exclude  these  injuries,  is  un- 
scientific and  destined  to  modifica- 
tion. The  language  of  the  rule 
will  be  changed,  and  possibly  the 
rule  itself. 

On  principle  there  is  ample  room 
for  argument  that,  in  the  com- 
pulsory divesting  of  one  person's 
rights  and  investing  of  another 
persons'  corresponding  rights,  for  a 
fair  compensation  and  fixed  price, 
the  divesting  of  one  person's  rights 
to  view,  to  freedo^i  from  unwhole- 
some surroundings,  or  to  freedom 
firom  noise  and  vibration  are  ele- 
ments to  be  included  in  the  com- 
pensation. The  right  to  the  enjoy- 
ment of  these  is  not  physical,  but 
no  right  to  enjoyment  is  physical. 
The  objects  to  which  these  rights 
apply  and  the  media  through  which 
they  are  enjoyed  and  their  relation 
to  the  corpus  of  the  property  taken 
are  physical  just  as  much  as  in  any 
other  case.  The  effect  of  such 
divestiture  of  rights  is  visible  in 
the  market  value  of  the  property 
and  is  measured  by  dollars  and 
cents  in  the  real  estate  world  just 
as  much  as  any  other. 

As  the  effiect  of  the  constitutional 
provisions  above  cited  has  been  to 
enlarge  indefinitely  the  scope  of 
damages  to  be  compensated,  it  may 
be  anticipated  that  there  will  be  a 
tendency  to  still  further  extend  the 
field  and  to  embrace  all  elements 
which  affect  the  market  value  of 
the  property. 

M  ERR  ITT  Starr. 

Chicago,  July  ^5,  j8g2. 
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By  G.  W.  p. 


The  American  Law  Register  and  Review  has  cc 
tinned  the  policy  of  the  old  American  Law  Register  in  t 
matter  of  publishing  in  each  number  some  important  rece 
decision  of  an  American  or  English  Court,  together  with 
annotation  or  brief  upon  the  point  of  law  discussed  in  t 
principal  case.  The  annotations  have  been  found  usel 
by  the  profession,  but  in  these  days  of  rapid  reporting,  wh 
the  West  Publishing  Company  puts  into  the  hands  of  la 
yers  all  over  the  country  the  decisions  of  the  various  Cou 
in  an  incredibly  short  time  after  those  decisions  have  be 
handed  down,  it  has  become  well  nigh  superfluous  to  bi 
den  the  pages  of  this  journal  with  long  opinions  and  repo; 
of  crises  which  can  so  readily  be  found  elsewhere.  It  shoi] 
seem  that  The  American  Law  Register  and  Revii 
would  better  discharge  its  duty  to  its  many  readers  if 
were  to  substitute  for  the  reported  decision  and  single  am 
tation  now  published  in  each  number  a  brief  statement 
the  point  decided  in  several  important  cases  (with  a  referen 
to  the  reporter  in  which  they  can  be  found)  and  careful  2 
notations  upon  each  of  the  cases  thus  ^summarized.  A 
cordingly  it  is  the  intention  of  the  editors  to  make  tl 
change  in  the  autumn  of  the  present  year,  and  they  wi 
by  making  it,  be  enabled  to  offer  to  their  readers  in  t 
course  of  a  year  not  twelve  only,  but  fifty  or  sixty,  elal 
rate  briefs  upon  points  of  law  of  vital  interest  to  the  p 
fession. 

The  annotations  which  have  been  published  heretofi 
have  earned  for  their  writers  much  favorable  comment  a 
have  made  themselves  almost  indispensable  to  the  prof 
sion.  But  it  is  the  aim  of  the  present  management  to  ma 
these  annotations  in  the  future  the  work  of  specialists  up 
the  branch  of  law  which  they  discuss — not  merely  the  wc 
of  able  and  scholarly  lawyers  who  could  write  with  eqi 
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:  to  which  their  attention  might 
I  in  view  a  di\dsion  of  the  whole 
ito  some  sixteen  heads  or  groups, 
nguished  lawyer  will  preside  as 
relating  to  his  specialty.  This 
Lwyers  of  his  selection  who  will 
[  by  him,  and  submit  to  him  the 

final  criticism  and  correction, 
riters  of  these  annotations  will 
itli  their  editor-in-chief,  mono- 
)int  of  law  relating  to  their  spe- 
[led  by  the  University  of  Penn- 
•us  and  connected  series,  uniform 
Mr.  George  Stuart  Patterson 
f  Trade,''  and  with  Mr.  William 
y  on  ''The  Federal  Power  ovei 
^d  that  a  lawyer  in  search  of  a 
on  of  a  given  point  of  law  will 
The  American  Law  Register 

upon  his  subject,  and  in  the 
:he  very  object  of  which  he  is  in 
Drs'  hope  that  this  new  system 
ized  by  the  pi'ofessibn  to  such  an 
nt  will  feel  justified  in  making 
lents  in  it. 

aw>'ers  who  have  consented  tc 
ranches  of  the  law  as  editors  oi 
^aphs  we  may  mention  the  fol- 
'RANK  P.  Prichard,  Esq.,  of  the 
ilty,  Morton  P.  Henry,  Esq., 
sdiction  and  Procedure  ;''  Rail- 
Charles  F.  Beach,  Jr.,  Esq.,  o: 
thor  of  **  Commentaries  on  Pri- 
!!^ontracts  in  Restraint  of  Trade 
'  H.  LaBarre  Jayne,  Esq.,  o 
ity  Jurisprudence,  R.  C.  McMuR 
ielphia  Bar,  and  Patent  Law. 
f  the  Philadelphia  Bar.     The  fol 
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lowing  well-knowii  lawyers  are  among  those  who  have  been 
asked  to  act,  and  with  whom  the  editors  are  in  correspond- 
ence at  the  time  of  going  to  press  :  Civil  Courts  and  Pro- 
cedure, Hon.  George  M.  Dallas,  of  the  Circuit  Court  of 
Appeals  ;  Torts,  Melville  M.  Bigelow,  Esq.,  of  the  Bos- 
ton University  Law  School,  and  author  of  *' Bigelow  on 
Torts."  Insurance  Law,  George  Richards,  Esq.,  of  the 
Columbia  Law  School,  and  author  of  **  Richards  on  In- 
surance;" and  Criminal  Law,  GEORGE  S.  Graham,  Esq., 
District  Attorney  of  Philadelphia.  Other  names  of  editors- 
in-chief  will  be  announced  hereafter,  and  it  is  hoped  that 
before  long  a  complete  prospectus  can  be  issued,  giving  the 
names  of  the  assistant  editors  in  connection  with  the  de- 
partment to  which  they  will  devote  their  attention. 

The  business  risk  involved  in  such  a  venture  is,  of 
course,  great.  The  expenses  of  publication  of  The  Ameri- 
can Law  Register  and  Review  will  be  materially  in- 
creased, and  the  cost  of  bringing  out  the  monographs  will 
be  enormous.  The  management,  however,  feels  confident 
that  the  American  Bar  will  recognize  the  importance  of  this 
enterprise,  and  will  see  in  it  the  means  of  obtaining  for 
briefs  and  arguments  material  of  a  character  not  to  be  found 
in  such  completeness  in  any  other  publication.  As  a  step 
in  the  development  of  American  law  this  enterprise  is  not 
without  its  significance,  and  many  thoughtful  lawyers  will 
be  especially  attracted  by  this  feature  of  it.  Upon  the 
whole,  we  are  confident  that  we  can  appeal  to  the  profession 
for  their  cordial  support  and  co-operation,  and  we  predict 
that  the  announcement  which  will  shortly  be  issued  by  the 
University  of  Pennsylvania  Preis  will  awaken  great  inter- 
est in  all  parts  of  the  country. 
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Story's  Equity  Pi^eadings.  Tenth  Edition.  Revised,  Corrected 
and  Enlarged.  By  John  M.  Gouu>,  Ph.D.  Boston :  Little,  Brown 
&  Co.,  1892. 

\ 

**  Story  on  Equity  Pleading  "  is  to  the  profession  so  old 
and  tried  a  friend  that  the  reviewer  of  a  new  edition  must 
confine  himself  to  a  notice  of  the  work  of  the  editor  and 
of  the  publisher.  Even  as  to  the  latter  nothing  but  a 
single  statement  need  be  made,  to  wit:  that  the  work  is 
published  by  LITTLE,  Brown  &  Co.  This  is  equivalent  to 
saying  that  everything  that  the  printer  and  the  binder  can 
do  has  been  done  to  make  the  book  attractive.  The  paper 
is  good,  the  typography  is  excellent — every  feature  may 
justly  be  spoken  of  with  praise. 

Dr.  Gould  has  done  his  part  well,  and  his  notes,  in 
many  instances,  go  far  toward  remedying  admitted  defects 
in  the  author's  work.  For  example,  Mr,  Justice  Story 
gives  his  readers  but  scant  information  upon  the  important 
question  of  whether  or  not  a  given  answer  is  responsive  to 
the  plaintiflF's  bill.  The  omission  of  a  thorough  discussion 
of  this  topic  is  almost  as  grave  a  defect  in  Story's  work 
as  is  the  insufficiency  of  Stephens'  treatment  of  the  scope 
of  the  general  issue  in  his  classic  treatise  on  ***  Pleading  at 
Common  Law."  Recognizing  this,  Dr.  Gould,  on  pages 
693-695,  prints  a  valuable  note,  in  which  he  presents 
many  authorities  on  responsiveness,  and  classifies  the 
cases  relating  to  the  effect  of  an  answer  as  evidence  for  the 
defendant.  We  could  wish  that  he  had  given  the  subject 
a  still  more  thorough  investigation,  for  difficult  and  dis- 
putable questions  are  constantly  arising  with  respect  to  it, 
and  many  of  the  cases  seem  to  be  in  serious  conflict. 

The  note  on  page  40,  et  seq,^  on  the  subject  of  the  prayer 
for  general  relief,  is  a  valuable  one;  and  the  notes  to  the 
chapter  on  Bills  of  Interpleader  and  Certiorari  furnish  a 
good  illustration  of  the  ability  with  which  the  editor  has 
supplemented  the  discussion  contained  in  the  text  and 
notes  of  previous  editions. 
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On  the  whole,  it  may  be  said  that  the  editor  has  been 
remarkably  successful  in  his  effort  **  to  adapt  this  standard 
treatise  to  all  the  needs  of  modem  practice,  as  well  in  the 
States  which  have  a  code  procedure  as  in  those  having  a 
distinct  system  of  equity." 


The  Annual  on  thb  Law  of  Reai*  Property.  Edited  by  Tii,ghman 
E.  and  Emerson  E.  Bai^i^ard.  CrawfordsviUe,  Ind.:  Ballard  & 
Ballard,  1892. 

In  this  volume  the  editors  have  reported  in  full  over 
one  hundred  cases  decided  during  the  year  by  State  courts 
of  last  resort,  and  they  have  added  to  these  several  elaborate 
annotations  and  discussions,  an  index  to  decisions  constru- 
ing local  statutes  and  an  epitome  of  cases  not  important 
enough  to  be  reported  in  full.  The  book  represents  the 
annual  crop  of  real  property  cases  yielded  by  the  American 
courts,  the  wheat  being  separated  from  the  chaff,  and  the 
whole  ground  into  a  form  well  adopted  for  the  lawyer's 
** domestic  use.''  With  this  book  in  hand  one  can  keep 
abreast  of  the  development  of  the  law  by  reading  the  reported 
cases,  for  the  editors  report  all  cases  in  full  (i)  wliich  over- 
rule other  cases  on  material  points;  (2)  which  construe  im- 
portant statutes  not  hitherto  construed;  or  (3)  which  make 
some  new  application  of  legal  principles.  If  one  has  the 
further  object  of  investigating  a  particular  point,  he  has  at 
hand  the  admirable  **  Epitome  of  Cases"  which,  as  a  new 
volume,  will  be  published  each  year,  is  justly  characterized 
by  the  editors  as  **a  growing  and  living  *  brief  on  all  of 
the  subjects  about  which  the  courts  have  anything  to  say." 

The  plan  of  the  book  is,  in  our  judgment,  an  admirable 
one,  and  the  execution  of  the  plan  seems  to  be  in  all 
respects  satisfactory'.  But  the  true  test  of  such  a  book  lies 
in  the  constant  use  of  it,  and  we  shall  be  in  a  better  posi- 
tion to  pronounce  a  worthy  judgment  when  the  second 
** Annual"  makes  its  appearance  than  we  are  at  present. 


Ii,  DiRiTTO  Comune.  Per  O.  W.  Holmes,  Jr.  Translated  (into  Ital- 
ian) by  Francesco  Lambkrtenghi.  Sdndrio :  Typografia  A. 
Moro  e.  C,  18S8. 

This  interesting  volume    has  been  sent  to  us  but 
recently,  although  it  was  published,  in  limited  edition,  as 
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long  ago  as  1888.  All  admirers  of  Judge  Holmes'  '*  Lec- 
tures on  the  Common  Law ''  (that  is  to  say,  all  readers  of 
them),  will  be  glad  to  learn  that  they  have,  by  M.  Lamber- 
tenghi's  translation,  been  put  within  the  reach  of  those  who 
live  in  the  very  birthplace  of  the  Civil  Law.  Not  with- 
out the  aid,  we  admit,  of  the  more  familiar  Boston  edition, 
we  have  examined  a  large  part  of  the  volume  before  us, 
particularly  the  fifth  Lecture  on  **  Bailment."  The  account 
of  the  celebrated  South  cote's  Case — Caso  di  Southcote — 
sounds  strangely  in  the  *'soft  Italian,"  and  because  of  this 
we  read  with  renewed  interest  of  the  later  development  of 
the  doctrine  of  bailment  and  of  Chief  Justice  Pemberton's 
refusal  **  to  follow  the  law  of  Lord  Coke's  time  to  such 
extreme  results" — ^^  di  segiiire  fino  a  questo  estremo  il 
diritto  del  tempo  di  Lord  Coke?^ 

M.  Lambertenghi  is  to  be  commended  for  an  under- 
taking that  will  materially  assist  Judge  Holmes'  work  in 
attaining  the  world-wide  reputation  which  it  deserves. 


Digest  of  Insurance  Casks  for  the  Year  ending  October  31, 
1891.  By  John  A.  Finch.  Indianapolis:  The  Rough  Notes  Com- 
pany, 1892. 

Mr.  Finch,  of  the  Indianapolis  Bar,  prepares  annually 
for  the  publisher  of  the  insurance  journal,  entitled  Rough 
NoieSy  a  digest  of  the  insurance  cases  reported  during  the 
year  in  any  of  the  long  list  of  law  journals  published  in  the 
English  language.  The  volume  before  us  represents  his 
latest  effort,  and  it  will  be  welcomed  by  the  profession  as  a 
most  useful  work — ^what  the  editor,  in  his  preface,  is  pleased 
to  call  **an  indispensable  necessity.''  An  examination 
reveals  the  usual  number  of  tiresome  and  dreary  decisions, 
which  the  editor  must,  of  course,  digest,  together  with  the 
really  useful  and  interesting  cases.  The  Kentucky  Supe- 
rior Court  (p.  72)  has  discovered  that  where  the  assured  makes 
truthful  answers,  and  the  company's  agent  writes  down 
false  answers,  the  company  cannot  defend  upon  the  ground 
of  their  falsity.  The  Supreme  Court  of  Canada  is  to  be 
congratulated  on  this  decision:  **Two  marks  (**),  similar 
to  those  used  for  the  word  '*  ditto,'*  placed  under  the  word 
**no"  in  a  column  of  answers,  in  an  application  for  life  in- 


Digitized  by 


Google 


546  BOOK   REVIEWS. 

surance,  make  an  answer  which  is  evasive,  if  not  false,  and 
will  vitiate  the  policy,  when  the  word  **yes"  should  have 
been  written,  instead  of  such  mark,  to  make  a  true  answer" 
(p.  112).  While  one  possessed  of  all  his  faculties  might 
have  reached  these  conclusions  unaided,  it  is  well  to  have 
judicial  sanction  for  the  following  proposition  :  that  when 
a  shot  in  the  back  of  the  insured  produced  total  paralysis 
of  the  lower  part  of  the  body,  he  was  entitled  to  recover 
under  a  policy  payable  upon  '*  the  loss  of  two  entire  feet^^ 

(p.  I). 

Mr.  Pinch  has  done  his  work  well.  The  cases  are 
carefully  digested,  the  classification  is  good,  and  the  index 
is  remarkably  complete. 


The  Puritan  in  Hoi^land,  Engi^and  and  America:  An  Intro- 
duction TO  American  History.  By  Douglas  Campbkw,,  A.M., 
LL.B.,  Member  of  the  American  Historical  Association.  Two  Vols. 
New  York :  Harper  &  Brothers,  1892. 

This  interesting  work  belongs,  of  course,  to  the  domain 
of  political  rather  than  legal  history.  But  the  author  finds 
it  necessary,  in  the  development  of  his  subject,  to  deal  with 
the  problem  of  the  sources  and  growth  of  American  institu- 
tions and  American  law,  and  to  discuss  the  relations  which 
they  bear  to  the  institutions  and  the  Common  Law  of  Eng- 
land. It  is  this  portion  of  the  work  which  will  have  an 
especial  interest  for  the  professional  readers  of  The  Amer- 
ican Law  Register  and  Review,  and  it  is  this  portion, 
and  this  portion  only,  which  it  is  proposed  to  discuss  in  this 
notice. 

The  author,  in  the  opening  paragraphs  of  his  introduc- 
tion, makes  short  work  of  the  popular  assumption  **that 
the  people  of  the  United  States  are  an  English  race,  and 
that  their  institutions,  when  not  original,  are  derived  from 
England.''  He  proceeds  to  show  that  the  institutions  of 
America  are  very  old,  being  partly  Roman  and  partly  Ger- 
manic, and  that  they  have  come  down  to  us  via  the  Nether- 
lands, where  were  preserved  for  many  ages  the  Roman 
institutions  and  the  Germanic  ideas  of  freedom.     Our  legal 
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system,  he  contends,  is  derived  from  the  Civil  and  not  from 
the  Common  Law,  and  he  suggests  that  the  admirers  of  the 
latter  regard  it  as  the  perfection  of  human  reasoning, 
'*  upon  the  theory  that  knowing  it  to  be  ugly  they  think  it 
must  be  great.''  Of  more  recent  legal  developments  in  this 
country  he  speaks  in  a  similar  vein;  and  his  position  upon 
the  whole  subject  is  best  expressed  in  his  own  words  : 
*'  Looking  at  our  legal  system  to-day,  it  can  almost  be  said 
that  everything  in  it  consistent  with  natural  justice  comes 
from  Rome,  and  that  everything  incongruous,  absurd  and 
unjust  is  a  survival  of  old  English  customs  and  English 
legislation."  ''Such  statements,''  he  adds  naively,  '*as  to 
the  influence  of  the  Civil  Law  upon  the  jurisprudence  of 
England  and  America  may  seem  novel  to  some  readers;  but 
the  whole  subject  of  the  influence  of  Rome  upon  modem 
society  is  comparatively  new."  He  enumerates  some  of 
''the  more  salient  legal  reforms"  in  which  America  has 
led  England,  instancing  the  Constitutional  guaranty  to  the 
accused  of  the  right  to  be  represented  by  counsel,  the 
liberty  extended  to  the  prisoner  to  testify  in  his  own  behalf, 
the  simplification  of  procedure  in  the  courts,  "the  virtual 
amalgamation  of  law  and  equity,"  and  the  emancipation  of 
married  women.  He  predicts  that  other  reforms  will  come 
in  time,  such  as  the  prohibition  upon  the  disinheriting  of 
children  without  just  cause,  and  concludes:  "but  for  no 
such  reforms,  either  past  or  present,  need  we  look  to  Eng- 
lish precedents." 

It  is  important  for  the  author's  purpose  to  minimize 
the  debt  which  we  owe  to  England,  although,  in  somewhat 
sarcastic  language,  he  disclaims  any  intention  to  do  so.  It 
is  a  debt,  he  declares,  which  "will  never  be  ignored  or  out- 
lawed." But  the  theory  which  he  is  endeavoring  to  sup- 
port involves  the  conception  of  a  glorified  Puritanism 
emanating  from  the  Netherlands  and  triumphant  in  America, 
its  intermediate  history  being  the  record  of  a  struggle  for 
existence  against  adverse  conditions  in  England.  Hence 
we  are  not  surprised  when,  in  describing  the  state  of  Eng- 
land in  the  sixteenth  century,  he  denounces  in  unsparing 
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iiage  the  immorality  of  clergy  and  people,  the  ignorance 
le  masses,  the  corruption  of  the  judiciar>^,  the  absurdity 
lie  Common  Law,  and  when  he  laments,  not  without  a 
i  of  satisfaction,  the  decay  of  ci\41  liberty.     Then  he 

of  the  ever-widening  stream  of  immigration  from  the 
iierlands,  where  ^*the  Reformation  began  at  the  bottom," 
hat  between  the  ye^rs  1560  and  1562  the  number  oi 
g^ees  from  Flanders  had  increased  in  England  from  teu 
hirty  thousand,  and  still  the  stream  continued  to  flow, 
se  refugees  instructed  the  English  in  agriculture,  manu- 
ire  and  commerce ;  J:hey  aided  in  making  England 
otestant  and  free;"  they  furnished  the  recruits  foi 
nwell's  anny,  and  it  was  from  the  places  of  their  settle- 
t  that  the  hardy  settlers  of  New  England  came, 
^ver,"  says  Mr.  Campbell,  ''has  the  world  beheld 
;her  missionary  work  on  such  a  scale  as  this,  nor  one 
re  the  conditions  were  all  so  favorable.  They  came 
I  a  land  filled  with  cities,  which,  until  the  days  of  Alva, 

been  the  home  of  civil  liberty,  where  trade  was  un- 
:kled  by  monopolies  or  arbitrar}-  impositions,  where 
Ice  was  impartially  administered,  imprisonment  by  royal 
rant  unknown,  the  pardon  of  criminals  for  money  un- 
"d  of,  where  liberty  of  debate  in  their  legislatures  waf 
uestioned,  and  where  taxes  had  been  imposed  only  with 

consent  of  the  Government.  They  came  to  a  land 
re  almost  ever\'  right  was  trampled  under  foot,  where 
[  liberty,  if  it  ever  existed,  was  little  more  than  a  dim 
ition.  How  their  influence  must  have  been  exerted 
be  readily  imagined." 

We  repeat,  therefore,  that  it  is  important  for  the  au- 
•'s  purpose  to  minimize  the  debt  which  we  owe  to  Eng- 
[  and,  consequently,  to  find  in  the  English  Constitution 

in  the  English  law  as  it  existed  at  the  date  of  this 
ligration  as  few  guarantees  of  civil  liberty  as  possible, 
as  few  effectual  provisions  for  enforcing  rights  and  re- 
sing  wrongs.  Under  these  circumstances  it  would, 
laps,  be  unreasonable  to  expect  a  dispassionate  and 
cial  examination  of  the  claims  of  the  Common  Law 
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Upon  our  admiration,  and  a  perfectly  impartial  discussion 
of  the  relation  subsisting  between  our  written  Constitution 
and  the  unwritten  Constitution  of  England.  But  it  is  not 
unreasonable  to  expect  that  an  author,  especially  when  he 
is  entering  upon  debateable  ground,  will  avoid  such  ex- 
travagant and  exaggerated  language  as  that  quoted  above, 
to  the  eflfect  that  everj^thing  in  our  legal  system  consistent 
with  natural  justice  comes  from  Rome  ;  and  it  is  difficult  to 
listen  with  respect  to  such  assertions  as  that  every  right 
(in  the  sixteenth  century)  was  trampled  under  foot  and  that 
civil  liberty,  if  it  ever  existed,  was  little  more  than  a  dim 
tradition. 

When  we  examine  the  proofs  which  Mr.  Campbell 
adduces  in  support  of  these  assertions,  we  find  them  un- 
satisfactory'. After  dwelling  upon  the  absence  of  a  State 
Church  in  America,  he  endeavors  to  break  the  connection 
between  American  and  English  **  institutions''  in  five  par- 
ticulars— ^first,  by  contrasting  the  somewhat  bombastic 
averment  in  the  Declaration  of  Independence  that  **all 
men  are  created  equal"  with  the  English  class  system; 
second,  by  pointing  out  that  ours  is  a  written,  the  English 
an  unwritten,  Constitution  ;  third,  by  comparing  the  single 
Executive  in  the  United  States  with  the  king  and  cabinet 
in  England  ;  fourth,  by  noting  the  points  of  difference  be- 
tween the  two  legislative  houses  under  our  Constitution  and 
under  the  English  ;  and  fifth,  by  commenting  upon  the 
supremacy  of  our  Judiciary  as  represented  by  the  Supreme 
Court  of  the  United  States.  He  further  contrasts  the  laws 
in  the  two  countries  relating  to  the  ownership  of  land, 
popular  education  and  local  self-government.  It  is  obvious 
that  in  discussing  whence  we  derived  tlie  provisions  of  our 
Constitution  little  is  gained  by  remarking  that  the  English 
Constitution  is  unwritten.  It  is  also  clear  that  the  differ- 
ences noted  with  respect  to  the  conception  of  the  citizen 
and  the  executive  are  incidental  to  the  abandonment  of 
monarchy  ;  although  it  must  not  be  forgotten  that  personal 
rule,  the  rule  of  a  single  Executive,  did  not  cease  in  Eng- 
land until  the  death  of  William  IV.     We  must  be  careful 
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not  to  read  present  conditions  in  this  respect  back  into  the 
past.  With  regard  to  the  equal  representation  of  the 
States  in  the  Senate,  if  it  be  conceded  that  this  feature,  as 
well  as  the  element  of  permanence,  was  copied  after  a 
Dutch  model, '  it  is  to  be  remarked  that  many  features 
which  might  with  equal  justice  be  referred  to  the  some 
source  were  inserted  in  the  Articles  of  Confederation  and 
were  found  wanting  in  the  hour  of  trial.  On  the  other 
hand,  we  do  not  understand  it  to  be  seriously  denied  that 
the  English  House  of  Commons  was  present  in  the  minds 
of  the  framers  of  our  Constitution  when  they  made  pro- 
vision for  the  lower  house.  The  admirable  distribution  of 
power  which  gives  supremacy  to  our  Federal  Judiciary  is 
indeed  a  creation  of  our  own,  and  one  of  which  Mr.  Camp- 
bell is  justly  proud.  The  land  laws  will  be  adverted  to 
directly  in  connection  with  American  jurisprudence,  and 
local  government  and  the  common  school  system  do  not 
fall  within  the  scope  of  this  notice.  It  may  be  remarked, 
however,  that  the  former  is  a  thoroughly  English  concep- 
tion; and  as  to  the  latter,  it  is  well  known  that  the  school 
system  set  on  foot  by  the  Plymouth  colonists  fresh  from 
Holland  languished  and  failed  to  thrive,  while  the  system 
established  by  the  Massachusetts  settlers,  who  were  English 
to  the  backbone,  may  in  fairness  be  called  the  parent  of 
the  modem  New  England  system. 

Turning  to  Mr.  Campbell's  discussion  of  our  legal 
system,  the  lawyer's  attention  is  at  once  arrested  by  this 
remarkable  fact,  that  the  denial  to  our  jurisprudence  of  an 
English  origin  is  based  upon  the  indebtedness  of  the 
Comhion  Law  to  Norman  and  Roman  sources.  It  is  some- 
what surprising  that  Mr.  Campbell  should  fail  to  realize 
the  incorporation  of  principles  of  Civil  Law  into  the 
Common  Law  by  such  English  jurists  as  Lord  Mansfield 
is  not  an  act  of  plagiarism,  but  a  step  in  the  development 
of  English  jurisprudence  which  made  it  not  a  whit  less 
English.  ThQ  author's  contention  is  as  if  some  one  were 
to  assert  that  '*  Paradise  Lost"  could  not  be  included 
among  English  poems  because  Milton   drew    inspiration 
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and  material  from  classical  sources.  '*Most  of  our  law,'* 
he  says,  '*is  a  transplanted  growth;  very  little,  except  the 
decayed  or  stunted  shoots,  having  sprung  from  English 
soil.  It  is  to  Rome  that  we  are  indebted  for  almost  all  of 
our  system  of  equity  and  admiralty;  our  laws  relating  to 
the  administration  of  estates  and  the  care  of  minors,  the 
right  of  married  women,  bailments  and,  to  a  large  extent, 
our  whole  system  of  commercial  law.  Following  back  thje 
institutions  which  are  England's  boast,  such  as  parliament, 
trial  by  jury  and  her  judicial  system,  we  find  them  derived, 
not  from  the  Anglo-Saxon,  but  from  the  Normans,  who 
were  French  by  domicile  and  cosmopolitan  by  education." 
Surely  there  is  need  for  definition  here.  If  by  the  term 
**  Common  Law,''  Mr.  Campbell  means  the  laws  of  Eng- 
land as  William  the  Conqueror  found  them,  his  observa- 
tions do  not  require  consideration.  If  by  that  term  he  des- 
ignates the  system  of  jurisprudence,  both  law  and  equit>', 
as  it  existed  in  England  when  Mansfield  died,  then  it  is 
proper  to  inquire  once  more  by  what  right  he  denies  to  it 
the  name  English  ?  What  of  those  great  jurists  who  have 
from  age  to  age  developed  the  jurisprudence  of  the  High 
Court  of  Chancery  and  settled  the  law  as  it  is  administered 
in  our  courts  to-day  ?  If  we  are  to  be  referred  to  bailments, 
what  of  Lord  Holt  and  the  judgment  in  Coggs  v.  Bernard  ? 
Not  English,  we  are  told,  because  these  great  English  men 
had  studied  the  civil  law  !  Then  this  **  vigorous  language  " 
which  we  speak — for  which  Mr.  Campbell  gratefully  ac- 
knowledges his  indebtedness  to  England — is  not  English 
after  all.  It  has  drawn  upon  Rome,  both  directly  and 
through  the  Norman,  the  French  and  the  other  Romance 
languages.  It  has  drawn  upon  the  Greek  and  is  still 
drawing.  If  it  is  not  English  now,  when,  it  becomes 
pertinent  to  inquire,  shall  we  able  to  call  any  of  our  ''in- 
stitutions" or  our  legal  system  ''American" — or,  indeed, 
when  shall  we  be  able  to  call  any  of  these  things  "  ours?  " 
It  is  this  strange  failure  to  conceive  of  the  Common  Law  as 
an  organism,  growing  and  developing  in  harmony  with  the 
life  of  the  English  people,  assimilating  what  was  good  in 
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other  systems,  undergoing  constant  changes  and  modifica- 
tions, it  is  this  strange  failure,  we  venture  to  think,  that 
vitiates  much  of  Mr.  Campbell's  reasoning. 

In  view  of  these  considerations  it  is  obviously  proper 
to  apply,  as  we  have  already  ventured  to  apply,  the  terms 
** exaggerated''  and  ** extravagant "  to  Mr.  Campbell's 
characterization  of  the  doctrines  of  the  Common  Law. 
Even  if  we  are  referred  by  him  to  Elizabeth's  reign — when 
he  is  pleased  to  consider  that  the  liberty  of  the  subject 
reached  its  lowest  ebb — ^we  descem  the  stem  figure  of  Lord 
Coke  to  whose  integrity  Macaulay  paid  an  unwilling 
tribute  ;  and  we  are  instantly  reminded  that  it  was  in  Lord 
Coke's  time  that  the  great  Monopolies  Case  was  decided 
and  that  the  first  signal  triumph  of  equitable  principles  was 
recorded.  We  recognize  that  it  was  during  that  very  pe- 
riod that  many  of  the  fundamental  principles  of  our  juris- 
prudence were  formulated  and  many  of  our  most  venerated 
precedents  were  established.  As  to  the  state  of  the  crimi- 
nal law  and  the  barbarous  penalties  inflicted  under  judicial 
sanction  Mr.  Campbell's  language  is  perhaps  not  too 
severe.  No  reader  of  Mr.  Carson's  able  articles  in  the 
June  and  July  numbers  of  The  American  Law  Register 
AND  Review  will  care  to  dissent  from  such  condemnation. 

Mr.  Campbell  has  much  to  say  about  the  English 
land  laws,  the  evils  of  primogeniture  and  the  disadvantages 
which  spring  from  a  failure  to  adopt  our  recording  system 
— a  system,  by  the  way,  for  which,  it  seems,  we  are  indebted 
to  the  ancient  Egj^ptians.  He  falls  into  a  common  eYror 
in  attributing  to  the  laws  governing  the  transfer  of  real 
estate  an  undue  importance  ;  or,  rather,  he  underestimates 
the  importance  of  private  laws — averring  that,  in  compari- 
son with  the  laws  concerning  religion,  education  and  prop- 
erty, **the  rules  by  which  States  or  individuals  transact 
their  ordinary  business  are  but  minor  matters."  This  is  a 
strange  assertion  for  a  modern  lawyer  to  make  ;  it  would 
have  been  approximately  true  a  century  ago. 

With  regard  to  the  *'  reforms  "  to  which  reference  has 
already  been  made  but  little  need  be  said.     The  alleged 


Digitized  by 


Google 


BOOK   REVIEWS.  553 

simplification  of  procedure  is  by  no  means  an  unmixed 
blessing  ;  and  it  should  seem  that  the  present  English  sys- 
tem of  pleading,  in  which  the  scope  of  the  general  issue  is 
restricted  instead  of  being  enlarged,  is  far  preferable  to  our 
code  pleading.  The  married  woman's  property  Acts  are 
fraught  with  sociological  dangers,  and  the  most  sweeping 
of  them  are  so  recent  that  it  is  unsafe  to  boast  much  of  the 
wisdom  of  such  legislation. 

On  the  whole,  it  is  impossible  for  us  to  acquiesce  in 
the  view  that  no  good  thing  has  come  to  us  from  the  Com- 
mon Law  ;  and  we  venture  to  protest  against  what  appears 
to  us  to  be  an  attempt  to  manipulate  our  legal  history  to 
fit  a  preconceived  theory.  Interesting  as  Mr.  Campbell's 
work  unquestionable  is,  and  plausible  as  are  his  arguments, 
the  American  student  of  English  law  will  detect  the  pres- 
ence of  many  a  lurking  fallacy ;  and  while  he  will  recog- 
nize the  value  of  a  work  which  compels  him  to  assume  the 
defensive,  he  will  nevertheless  be  able  to  justify  the  confi- 
dence which  he  feels  in  the  correctness  of  his  position. 


Abcbrican  Raii«road  and  Corporation  Reports.  Edited  and 
Annotated  by  John  Lewis.  Vol.  IV.  Chicago:  E.  B.  Myers 
&  Co.,  1892. 

In  this  volume  of  upwards  of  eight  hundred  pages  Mr. 
Lewis  gives  to  the  profession  in  convenient  form  the  most 
important  corporation  cases  decided  in  Courts  of  last  resort 
in  the  United  States  since  January  i,  1891,  The  decisions 
here  reported  pertain  to  the  law  of  railroads,  municipal 
corporations,  insurance,  banking,  carriers,  telegraph  and 
telephone  companies,  building  and  loan  associations — in 
short,  all  the  industrial  enterprises  which  are  carried  for- 
ward through  the  instrumentality  of  the  private  corporation. 
Many  of  the  decisions  are  followed  by  careful  and  elaborate 
annotations  upon  the  point  of  law  involved  in  the  principal 
case.  The  work  is  provided  with  a  digest-index,  remark- 
ably complete  and  accurate,  containing  references  to  both 
the  reported  cases  and  the  notes. 

The  decisions  which  the  editor  has  selected  are,  in 
36 
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general,  useful  and  important,  and  some  of  them  will 
doubtless  rank  hereafter  as  ''  leading  cases."  Shipman  v. 
Bank  of  State  of  New  York,  decided  by  the  New  York 
Court  of  Appeals,  relates  to  the  liability  of  a  bank  to  its  * 
depositor  for  money  paid  out  on  a  cheque  drawn  by  the  de- 
positor, his  clerk  having  stolen  the  cheque  and  forged  the 
endorsement  thereon.  Cincinnati  Inclined  Plane  Ry.  Co.  v. 
City  and  Suburban  Telegraph  Ass^n,  from  the  Supreme 
Court  of  Ohio,  investigates  the  relative  rights  of  street  rail- 
ways and  telegraph  companies  with  respect  to  the  use  and 
occupation  of  public  thoroughfares.  The  decision  is  to  the 
effect  that  the  prior  grant  of  the  use  of  a  street  to  a  tele- 
graph company  is  subject  to  the  right  to  establish  and 
operate  an  electric  railway  thereon,  inasmuch  as  the  domin- 
ant purpose  in  the  dedication  and  opening  of  streets  is  to 
facilitate  public  travel.  Hence  the  telegraph  company's 
claim  to  ** ground  circuit''  is  not  superior,  though  prior. 
In  Briggs  v.  Spaulding,  the  Chief  Justice  delivers  the 
opinion  of  the  Supreme  Court  of  the  United  States.  This 
was  a  bill  framed  upon  the  theory  of  a  breach  by  the 
defendants,  as  directors,  of  their  common-law  duties  as 
trustees  of  a  financial  corporation,  and  of  breaches  of 
special  restrictions  and  obligations  of  the  National  Banking 
Act.  The  opinion  discusses  the  personal  liability  of  bank 
directors,  and  the  Court  decides,  under  the  circumstances  of 
this  case,  that  there  is  no  such  personal  liability  on  the  part 
of  the  defendants  since  they  had  not  been  guilty  of  negli- 
gence or  breach  of  duty.  Three  of  the  directors,  however, 
had  a  narrow  escape,  as  Mr.  Justice  Harlan,  with  whom 
concurred  Mr.  Justice  Gray,  Mr.  Justice  Brewer  and  Mr. 
Justice  Brown,  filed  a  dissenting  opinion  on  the  ground 
that,  as  to  the  three,  the  evidence  showed  that  they  had  not 
used  the  requisite  degree  of  care,  and  that,  with  respect  to 
the  wrong-doing  of  a  fellow  official,  **  their  eyes  were  as 
completely  closed  to  what  he  did  from  day  to  day  in  direct- 
ing the  affairs  of  the  bank  as  if  they  had  deliberately 
determined  not  to  see  and  not  to  know  how  he  controlled 
its  business."     The  case  of  Handley  if,  Stutz,  the  already 
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well-known  decision  of  the  same  august  tribunal,  is  also  re- 
ported by  Mr.  Lewis.  This  case  may  be  said  to  represent  the 
**  high-water  mark"  of  the  doctrine  that  the  unpaid  capital 
of  a  corporation  is  a  trust  fund  for  the  benefit  of  creditors.. 
The  Court  held  (to  quote  from  Mr.  Lewis's  syllabus) 
that  **the  stockholders  of  the  corporation,  who  voted  to 
increase  the  capital  stock  eight  hundred  shares,  and  then 
distributed  among  themselves  three  hundred  of  those  shares, 
without  any  consideration,  must,  at  the  suit  of  creditors  of 
the  corporation,  which  has  become  insolvent,  respond  for 
the  par  value  of  the  shares,  though  they  never  expressly 
agreed  to  pay  for  the  same,  and  though  the  stock  is  expressly 
declared  to  be  fully  paid  and  free  from  all  claims  or  demands 
on  the  part  of  the  corporation."  The  severity  of  the 
decision  on  this  point  is  somewhat  tempered  by  the  refusal 
of  the  Court  to  enforce  the  same  rule  with  respect  to  those 
who  had  purchased  the  new  stock  together  with  the  bonds 
of  the  corporation  in  the  market  as  the  highest  bidders  ; 
it  being  conceded  that,  but  for  the  stock  bonus,  the  bonds 
could  not  have  been  negotiated.  But  in  any  view  the 
decision  is  an  extreme  one,  and  it  is  interesting  to  observe 
its  relation  to  Wood  v.  Dummer — the  case  in  which  Mr. 
Justice  Story  originally  propounded  the  trust  fund  doctrine. 
The  use  of  the  term  ** trust  fund"  is  rather  an  absurdity  in 
this  connection,  for  the  distinctive  attributes  of  the  trust 
fund  are  absent;  and,  at  the  same  time,  the  true  equities  of 
a  case  could  be  better  worked  out  by  treating  the  stock- 
holders as  those  who  have  made  representations  on  the 
faith  of  which  others  have  acted,  and  who  must,  therefore, 
be  compelled  to  make  them  good.  This  is  not  the  only 
instance  in  which  Mr.  Justice  Story  must  be  made  respons- 
ible for  much  that  is  absurd  in  the  law  in  consequence  of 
his  adoption  of  plausible  but  dangerous  grounds  on  which 
to  attain  a  sound  conclusion  which  might  have  been  reached 
on  sound  principle.  Witness  his  *  *  general  commercial  law ' ' 
doctrine  in  Swift  v.  T>'son  and  the  confusion  which  has  re- 
sulted from  the  refusal  of  the  Federal  Courts  to  be  ruled  by 
the  provisions  of  the  Judiciary  Act  with  respect  to  the  laws 
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of  the  States.  And,  indeed,  as  the  reader  will  recollect,  the 
bulk  of  the  opinion  in  Swift  v.  Tyson  is  dictum^  and  against 
Mr.  Justice  Catron  recorded  a  vigorous  dissent  for  the  ex- 
pressed reason  that  the  point  had  never  been  raised  by  the 
record,  argued  by  counsel  or  even  mentioned  in  connection 
with  the  case  until  Mr.  Justice  Story  read  his  opinion. 

One  of  the  evil  results  of  the  trust  fund  explanation 
is  seen  in  the  refusal  in  Handley  v,  Stutz,  following 
Sawyer  v.  Hoag,  to  permit  one  of  the  stockholders  to  set 
oflF  his  own  claim  upon  the  corporation  against  the  claim  of 
the  creditors.  This  point  is  not  noted  by  Mr.  Lewis  in  his 
syllabus  ;  it  is  of  such  importance  that  it  deserves  specific 
mention.  To  this  case  Mr.  Lewis  has  added  a  valuable 
annotation,  containing  a  large  collection  of  the  authorities 
upon  the  trust  fund  doctrine.  Among  them  we  notice  a 
case  already  referred  to — Wood  v,  Dummer — cited  as  Ward 
V,  Dummer. 

Mr.  Lewis's  volume  is,  on  the  whole,  well  worth 
attentive  perusal,  and  to  the  lawyer  with  a  brief  to  write  it 
will  prove  only  less  useful  than  to  the  student  who  desires 
to  keep  abreast  of  the  development  of  corporation  law. 


NOTES  AND  COMMENTS. 


[The  Editors  are  not  respouaible  for  the  opinions  expressed  in  this  Department.] 


THE  HOMESTEAD  RIOTS. 

The  recent  disturbances  at  Homestead  have  excited 
some  little  inquiry,  as  indicated  by  communications  in  the 
public  prints,  as  to  the  extent  of  an  owner's  right  to  re- 
possess himself  of  his  property  by  force  without  recourse  to 
law,  where  taken  possession  of  and  held  with  force  and 
threats  by  persons  until  then  in  his  employ.  Such  right 
undoubtedly  existed  at  common  law  for  a  long  period,  and 
extended  to  any  disseisin  by  whomsoever  eflFected.  It  was 
termed  the  right  of  entry,  and  was  founded  on  the  necessi- 
ties of  the  case,  which  might  often  require,  in  justice  to 
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the  owner,  a  speedier  remedy  than  the  ordinarj'^  process  of 
law  could  aflFord. 

**  But  this,"  says  Blackstone,*  '*  being  found  very  pre- 
judicial to  the  peace,  it  was  thought  necessary  by  several 
statutes  to  restrain  all  persons  from  the  use  of  such  violent 
methods  even  of  doing  themselves  justice,"  and  accordingly 
the  statute  of  Richard  II,  C.  7.  reads:  "And  also  the  King 
defendeth  that  none  from  henceforth  make  any  entry  into 
any  lands  and  tenements,  but  in  case  where  entry  is  given 
by  law,  and  in  such  case  not  with  strong  hand,  nor  with  a 
multitude  of  people,  but  only  in  a  peaceable  and  easy 
manner,  and  if  any  man  from  henceforth  do  the  contrary 
and  thereof  be  duly  convict,  he  shall  be  punished  by  im- 
prisonment of  his  body,  and  thereof  ransomed  at  the  King's 
will."  The  second  statute  of  Edward  III  had  already  pro- 
vided against  the  use  of  arms  to  strike  terror  into  persons 
against  whom  entry  was  made,  and  other  statutes  followed 
having  a  similar  purpose,  * '  so  that, ' '  continues  Blackstone, 
'*the  entry  now  allowed  by  law  is  a  peaceable  one;  that 
forbidden  is  such  as  is  carried  on  and  maintained  with  force, 
inolence  and  unusual  weapons." 

It  appears  that  in  addition  to  the  prohibition  of  these 
statutes  a  forcible  entry  against  any  one  in  possession  was 
indictable  as  a  misdemeanor  at  common  law,  and  the  injury 
was  both  of  a  civil  and  criminal  nature,  the  civil  being 
remedied  by  immediate  restitution,  and  the  criminal  by  fine 
and  imprisonment*  The  common  and  English  statute  law 
on  the  subject  has  been  supplemented  by  statutes  in  the 
various  States  of  this  country'  defining  the  offence  and  its 
punishment  To  constitute  a  forcible  entr>',  it  must  be 
with  such  force  and  violence  as  is  sufficient  to  excite  appre- 
hension, as  distinguished  from  a  simple  trespass,  and  accom- 
panied by  a  claim  to  the  land,  and  the  party  injured  must 
be  in  actual  peaceable  possession. 

The  reason  underlying  the  law,  as  has  been  seen,  is  the 
maintenance  of  the  public  peace.      ''The  public  peace," 

^  Commentaries,  Book  IV,  p.  148. 

2  Commonwealth  v.  Toram,  2  Pars.,  413. 
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says  Blackstone/  **  is  superior  to  anyone  man's  private 
property,  and  if  individuals  were  once  allowed  to  use  private 
force  as  a  remedy  for  private  injuries,  all  social  justice  must 
cease^  the  strong  would  give  law  to  the  weak,  and  every 
man  would  revert  to  a  state  of  nature;  for  these  reasons  it 
is  provided  that  this  natural  right  of  recaption  shall  never 
be  exerted  where  such  exertion  must  occasion  strife  and 
bodily  contention  or  endanger  the  peace  of  society.'' 

An  exception,  however,  is  recognized  in  the  books 
where  an  owner  is  forcibly  deprived  by  his  servants  of  the 
possession  of  his  property.  His  right  in  such  case  to  use 
force  and  violence  in  recapturing  it,  notwithstanding  the 
^.statute,  was  always  recognized.  The  proposition  is  set 
forth  by  Hawkins,  in  his  Pleas  of  the  Crown,  C.  28, 
§  32 J  p.  503,  as  follows:  **  That  no  one  can  be  in  danger  of 
those  statutes  by  entering  with  force  into  a  tenement 
whereof  he  himself  had  sole  and  lawful  possession  both  at 
and  before  the  time  of  such  entrv^,  as  by  breaking  open  the 
door  of  his  own  dwelling  or  of  a  castle  which  is  his  own  in- 
heritance, but  forcibly  detained  from  him  by  one  who 
claims  the  bare  custody  of  it,  or  by  forcibly  entering  into 
land  in  the  possession  of  his  lessee  at  will."  Citing  Moor, 
786,  Hawkins,  however,  adds  the  words  **sed  quaere" 
after  the  statement,  as  though  being  somewhat  doubtful 
himself  of  its  authority.  Bishop,  in  his  work  on  Criminal 
Law,  however,  adopts  the  proposition  as  stated  by  Haw- 
kins,* and  it  is  expressly  recognized  in  Pennsylvania  by 
Judge  King  in  the  case  of  Commonwealth  v.  Keeper.' 

Neither  the  instance  cited  by  Hawkins  of  simply 
breaking  open  a  door,  nor  the  case  ruled  by  Judge  King, 
involved  ^ny  injury  to  the  person;  but  if  the  rule  in  all  its 
breadth  be  conceded,  it  may  readily  be  imagined  how  the 
liberty  it  allows  may  result  in  serious  consequences.  As 
an  exception  to  the  inhibition  imposed  by  the  statutes 
against  a  right  which  formerly  had  no  limitations,  it  would 

1  Book  III,  p.  4. 

'  Bishop  Crim.  Law,  \  509. 

81  Ash.,  146(1828). 
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seem  to  leave  that  right  in  the  same  position  it  occupied 
before  the  statutes  were  passed,  and  might,  stated  in 
another  way,  amount  to  this :  that  an  owner,  whose  access 
to  his  own  property  is  forcibly  or  threateningly  denied  him 
by  his  agent,  servant  or  lessee  at  will,  may  use  the  same 
force  and  violence  in  retaking  it  as  if  the  positions  were  re- 
versed and  he  were  defending  it  from  attack  with  violence 
from  outside.  Certainly  if  he  is  deemed  to  be  still  in  pos- 
session under  such  circumstances,  he  is  defending  his  pos- 
session in  either  case.  What  then  has  one  a  right  to  do  in 
defending  his  possession  ? 

Where  a  person  is  attacked  in  his  own  house  he  need 
retreat  no  further;  he  may  turn  on  and  kill  his  assailant,  if 
this  be  apparently  necessary  to  save  his  own  life,  nor  is  he 
bound  to  escape  in  order  to  avoid  his  assailant.^  Not  only 
is  he  excused  from  retreat  when  in  his  own  house,  but  he 
has  the  same  excuse  when  pursued  into  any  building  out  of 
which  he  cannot  escape  without  exposing  himself  to  bodily 
harm.*  And  when  resistance  to  a  felonious  attempt  is 
concerned  {i,  ^.,  burglary,  or  arson,  or  felonious  assault  on 
the  person),  then  the  question  of  the  ownership  or  the 
purpose  of  the  building  does  not  come  up.  If  such  felony 
is  apparently  attempted,  and  if  it  cannot  be  apparently 
prevented  except  by  the  taking  of  life  of  the  assailant,  then 
any  person  is  justified  in  taking  such  life.  Hence  not 
only  the  owner  of  the  house,  but  his  friends,  neighbors  and 
a  fortiori^  his  servants  and  guests  may  arm  themselves  for 
the  purpose.' 

And  for  similar  reasons  the  protection  of  the  law  is 
thrown  over  those  who  intervene  to  prevent  an  apparent 
felonious  attack  on  a  church  or  bank.* 

Now  the  reasoning  upon  which  the  owner's  right  to 
retake  by  violence,  under  the  circumstances  stated  by 
Hawkins  is  based,  is  not  given  in  the  books,  though  indeed 
it  must  conflict  with  the  general  reason  underlying  the  law 

*  Wharton  on  Homicide,  ?  541,  and  see  note  to  J  455  as  to  the 
meaning  of  the  term  *'  a  man*8  house  is  his  castle.'* 

'  Id.  ?  550. 
» Id.  I  549. 

*  Id.  ?  551. 
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against  forcible  entries,  inasmuch  as  the  one  case  might 
involve  as  great  a  breach  of  the  peace  as  the  other. 

It  is  said  the  servant's  possession  is  the  owner's  pos- 
session, and  we  may  readily  concede  that  it  is  not  necessary 
in  order  to  constitute  possession  that  the  owner  should  be 
personally  present  on  his  property;  and,  further,  that  in 
many  cases  as  against  third  parties  the  possession  of  his 
family,  servants  or  agents  is  his  own  possession.  But  it 
would  seem  to  be  a  wide  stretch  of  reasoning  to  conclude 
from  this  that  the  servant's  possession  is  the  owner's  pos- 
session even  as  against  the  owner  himself,  and  when  the 
owner  no  longer  acknowledges  him  as  a  servant. 

Not  less  absurd  would  it  be  to  derive  the  fiction  of 
possession  in  the  owner,  notwithstanding  his  forcible  ex- 
clusion, from  the  constructive  seisin  in  deed  which  was 
recognized  by  the  common  law  in  the  ancestor  for  the 
purpose  of  inheritance  by  the  heir  in  the  absence  of  actual 
entry,*  or  by  virtue  of  conveyance  effected  under  the  statute 
of  uses,  or  for  the  purpose  of  enabling  an  owner  out  of 
physical  possession  to  bring  a  real  action,  as,  for  instance, 
where  it  was  deemed  to  be  an  actual  seisin  for  such  pur- 
pose if  a  man  having  title  of  entr>',  but  not  daring  to  enter 
through  fear  of  bodily  harm,  approached  as  near  as  he  dare 
and  claimed  the  land  as  his  own.''  The  object  of  entry  and 
its  constructive  equivalent  in  such  cases  is  notoriety  of 
title,  and  such  consideration  does  not  enter  into  the  case  in 
hand,  as  there  can  be  no  question  here  whose  is  the  title, 
and  even  if  there  were,  the  question  of  title  does  not  enter 
in  the  case  of  forcible  entrj'. 

But  one  possible  reason  would  seem,  therefore,  to  re- 
main undisposed  of,  and  that  is  the  one  above  quoted 
underlying  the  right  of  entry'  as  originally  existing  before 
the  statutes  were  passed,  to  wit,  the  **  necessities  of  the 
case  which  might  often  require  in  justice  to  the  owner  a 
speedier  remedy  than  the  ordinary  process  of  law,"  or,  in 
other  words,  as  put  by  a  learned  judge,  the  protection  to 
one's  home. 

1  2  Kent,  385. 

*  See  Green  v.  Liter  et  a/.,  8  Cranch,  246. 
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But  it  is  submitted  that  the  very  circumstance  which 
would  now  in  the  absence  of  such  exception  subject  the 
owner  to  indictment  for  forcible  entry  would  likewise  sub' 
ject  the  servant  to  indictment  for  forcible  detainer^  and  if 
he  might  at  once  upon  the  first  act  of  insubordination  of 
the  character  mentioned  subject  himself  to  arrest,  the  strong 
arm  of  the  law  would  aflFord  a  surer  and  speedier  method 
of  giving  the  owner  access  to  his  property  without  occasion- 
ing a  breach  of  the  peace,  than  his  own  act. 

*' The  same  circumstances,"  says  RussELL  on  Crimes,^ 
**  which  make  an  entry  forcible  will  also  make  a  detainer 
forcible.  And  it  hath  been  said  that  he  also  shall  come 
under  like  construction  who  places  men  at  a  distance  from 
the  house  in  order  to  assault  any  one  who  shall  attempt  to 
make  entry  into  if 

*'If  a  man  undertakes  to  retain  what  he  knows  to  be 
a  wrongful  possession  by  force  or  by  numbers  reassembling 
exciting  terror  he  is  guilty  of  a  forcible  detainer.''  * 

The  offence  in  Pennsylvania  forms  the  subject  of  a 
separate  section  of  the  Act  of  M?irch  31,  i860,'  which  pro- 
vides that  *'if  any  person  shall  by  force  and  with  strong 
hand  or  by  menaces  or  threats  unlawfully  hold  and  keep 
possession  of  any  lands  or  tenements,  whether  the  posses- 
sion of  the  same  were  obtained  peaceably  or  otherwise,  such 
person  shall  be  deemed  guilty  of  forcible  detainer,  and 
upon  conviction  thereof  will  be  sentenced  to  pay  a  fine  not 
exceeding  $500  or  to  undergo  an  imprisonment  not  exceed- 
ing one  year  or  both  or  either  at  the  discretion  of  the  Court, 
and  to  make  such  restitution  of  the  lands  and  tenements 
unlawfully  detained  as  aforesaid." 

There  seems,  therefore,  to  be  no  longer  any  reason  for 

the  exercise  by  the  owner  of  a  right  which  involves  a 

breach  of  the  peace;   and,  consequently,  cessante   ratione^ 

4:essat  ipsa  lex, 

J.  Percy  Keating. 
JUI^Y  30, 1892. 

*  9  Am.  Ed.,  427. 

*Am.  &  Eng.  Encyc.  of  Law.     *' Forcible  Detainer,*'  p.  11 1,  and 
cases  cited. 

'Purd.  Dig.,  320. 
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ABSTRACTS  OF  RECENT  CASES. 

[Selected  from  the  current  of  American  and  English  Decisions.] 

BY 

Horace  L.  Cheyney,       Henry  N.  Smaltz.      John  A.  McCarthy. 

Admirai<ty-^Joinder  in  Libel  of  Ship  and  Ownbrt-Right  to 
Procbbd  in  Rbm  for  Injuries  Resui.ting  in  Death. — A.*s  personal 
representative  libelled  a  tug  for  injuries  received  in  a  collision  by  A.,  a 
passenger  on  the  tug,  from  which  death  resulted  in  about  ten  minutes.  A 
local  statute  gave  to  the  personal  representative  a  cause  of  action  for 
death  caused  by  negligence,  but  gave  no  lien  or  privilege  upon  the  offend- 
ing thing.  The  original  libel  was  amended  by  proceeding  in  personam 
against  the  owners  of  the  tug,  as  well  as  in  rem  against  the  tug.  Held 
(affirming  the  decree  below):  (i)  that  the* joinder  of  ship  and  owner 
violated  Admiralty  Rules  12  to  20  inclusive;  and  that  if  the  amendment  was 
treated  as  an  independent  libel  in  personam ^  it  was  defective  in  failing  to 
aver  that  the  respondents  were  owners ;  (2)  that  since  the  local  law  gave 
no  lien,  a  proceeding  in  rem  could  not  be  maintained  in  the  Admiralty, 
and,  as  there  was  no  averment  that  sufferings  of  deceased  were  not 
practically  contemporaneous  with  death,  it  was  unnecessary  to  decide 
whether  or  not  a  right  in  rem  as  to  them  passed  to  the  personal  repre- 
sentatives under  the  local  statute :  The  Corsair,  Mr.  Justice  Brown,  May 
16,  1892  (145  U.  S.,  335).-<^.  ^.  P' 

Bank— Credit  for  Return  of  Funds  Wrongfui,i,y  With- 
drawn— Notice  to  Co-Directors. — A.,  the  cashier  and  afterward  the 
president  of  the  Albion  Bank,  engaged  in  stock  speculation,  and,  for  his 
own  purposes,  drew  in  favor  of  his  brokers  upon  his  bank's  balance  with 
its  New  York  correspondent.  The  brokers  from  time  to  time  returned  to 
the  New  York  bank  sums  to  be  credited  to  the  Albion,  which  deposits 
were  reported  in  the  usual  way.  Upon  the  insolvency  of  the  latter,  the 
receiver  sued  the  brokers,  who  claimed  credit  for  sums  returned,  although 
no  officer  of  the  Albion  Bank  (except  the  defaulter  A.)  had  received 
actual  notice  of  these  deposits.  Held  (reversing  the  Court  below) :  that 
it  was  at  least  a  question  for  the  jury  whether  A.*s  fellow  officers,  in  the 
exercise  of  reasonable  care,  could  have  ascertained  that  these  deposits 
had  been  made  to  the  credit  of  their  bank,  and  whether  they  would  have 
accepted  them  as  a  return  of  moneys  to  it :  Kissam  v,  Anderson,  Mr. 
Justice  Brewer,  May  16,  1892  (145  U.  S.,  435).— 6^.  W.  P, 

Bank — Speciai,  Deposit— Trust. — A  banker  became  surety  upon 
an  appeal  bond  in  a  suit  against  an  accident  association.  To  indemnify 
him  against  loss  the  accident  association  deposited  with  him  a  sum  of 
money,  receiving  a  certificate  of  deposit  stating  the  object  of  the  deposit. 
This  sum  was  paid  by  a  check  of  the  association,  and  with  its  knowledge 
the  check  was  collected  by  the  banker  and  the  proceeds  were  used  by  him 
in  his  business.  Upon  the  insolvency  of  the  banker  it  was  held  that 
the  deposit    was  a  general  one,  and,  therefore,  no  trust  was  created 
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which  would  entitle  the  association  to  recover  its  amount  in  full  in  pref 
erence  to  claims  of  other  creditors :  Mutual  Accident  Association  of  the 
Northwest  v.  Jacobs,  Supreme  Court  of  Illinois,  May  12,  1892,  Craig,  J. 
(31  N.  E.  Rep.,  414).— iV.  L,  C 

Banks— Draft  for  Coi,i.ection— Insoi<vbncy.--A  bank  which 
had  received  a  draft  for  collection,  sent  it  in  town  to  its  correspondent 
bank  at  the  residence  of  the  drawer,  whese  it  was  regularly  paid  when 
presented.  The  latter  bank  had  no  account  with  the  bank  which  sent  it 
the  draft,  but  was  in  the  habit  of  remitting  the  proceeds  of  drafts  every 
five  days.  Before  the  proceeds  of  this  draft  were  remitted  by  the  cor- 
respondent bank,  the  first  bank  became  insolvent.  It  was  held  that 
the  original  owner  of  the  draft  could  recover  the  proceeds  of  the  draft 
in  the  hands  of  the  correspondent  bank  :  National  Exchange  Bank  of 
Dallas  V,  Beal,  Circuit  Court  of  the  United  States,  District  of  Massachu- 
setts, May  4,  1892,  Putnam,  J.  (50  Fed.  Rep.,  355).—//.  /-•  C, 

Carriers  of  Freight— Discrimination— Contract  in  V101.A- 
TiON  OF  PuBUC  Policy. — Where  a  railroad  company  has  a  fixed  rate  or 
charge  for  the  transportation  of  property,  but  it  has  favored  customers 
for  whom  it  will  transport  such  property  at  a  lower  rate,  by  first  charging 
the  full  price  and  afterward  when  the  transaction  is  completed,  paying 
back  a  certain  proportion  thereof  as  rebate ;  and  the  owner  of  freight 
procures  it,  by  an  agreement  with  a  favored  customer,  to  be  transported 
in  th«  name  of  such  favored  customer  who  afterward  receives  the  rebate. 
Held :  in  an  action  by  the  owner  of  the  property  against  the  favored 
customer  for  the  recovery  of  the  rebate,  that  the  whole  transaction  was 
founded  in  a  violation  of  public  policy  and  void,  and  the  plaintiff  could 
not  recover :  Han  ley  v,  Texas  Coal  Co.,  Supreme  Court  of  Kansas,  May 
7,  1892  (30  Pacific  Rep.,  14).--/.  A,  McC. 

Certified  Check— Insolvency  of  Bank— Discharge  of  Drawlr 
OF  Check.  —If  the  payee  or  holder  of  a  check  in  his  own  behalf,  or  for 
his  own  benefit,  gets  it  certified  instead  of  having  it  paid,  then  the  drawer 
is  discharged  from  liability  on  the  check  if  the  bank  becomes  insolvent 
before  it  is  paid :  Minot  v.  Rnss,  Supreme  Judicial  Court  of  Massachusetts. 
June  20,  1892,  Field,  C.  J.  (31  N.  E.  Rep.,  406).—//.  L.  C. 

Common  Carriers -Connecting  Lines— Limiting  Liability.— 
Where  a  common  carrier  receives  goods  for  transportation  to  a  poi  nt 
beyond  its  own  line,  the  carrier  may  by  contract  protect  itself  against 
liability  for  loss  not  occurring  on  its  own  line :  McCam  v,  Intemat  ional 
&  G.  N.  R.  Co.,  Supreme  Court  of  Texas,  April  15,  1892,  Stayton,  C.  J. 
(19 S.  W.  Rep.,  547).-/^.  L,  C 

Contributory  Negugrncb.— Crossing  Accident- Even  though 
the  train  which  injured  the  plaintiff  was  going  at  a  faster  rate  of  speed 
within  the  city  limits  than  that  allowed  by  a  city  ordinance,  yet  he  can- 
not recover,  if  it  is  shown  that  had  he  stopped  and  looked  at  a  point 
thirty-five  feet  from  the  crossing  where  the  accident  occurred,  he  might 
have  avoided  the  danger  :  Sala  v»  Chicago  R.  I.  &  P.  R.  R.  Co.,  Supreme 
Court  of  Iowa,  May  27,  1892,  Robinson,  C.  J.  (52  Northwestern  Reporter 
664).—/.  A,  McC, 
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CouNTiRS—LiABii^iTY  FOR  Negi,igbnch.— Countics  are  involuntary 
corporations,  organized  as  political  subdivisions  of  the  State  for  govern- 
mental purposes,  and  are  not  liable  any  more  than  the  State  would  be 
liable  for  the  negligence  of  its  officers  or  agents,  unless  made  liable  by 
statute  :  Board  of  Commissioners  of  Vigo  County,  Supreme  Court  of 
Indiana,  June  7,  1892,  M11.1.KR,  J.  (31  N.  E.  Rep.,  531).— /f.  L.  C 

Counties— Ivi ABILITY  for  Nrgugence.— A  county  is  not  liable 
for  personal  injuries  caused  by  a  defective  bridge,  unless  such  liability  be 
created  by  statute,  either  by  express  words  or  by  necessary  implication  : 
Heigel  v,  Wichita  County,  Supreme  Court  of  Texas,  April  22,  1892, 
Carries,  J.  (19  S.  W.  Rep.,  562).7-  H,  L.  C 

Deed— Undue  Influence— Confessor  and  Penitent.— When,  a 
person  is  ignorant  or  mistaken  with  respect  to  his  existing  legal  rights, 
and  enters  into  some  transaction,  the  legal  eflfect  of  which  he  correctly 
apprehends  and  understands,  for  the  purpose  of  eflfecting  such  assumed 
rights,  equity  will  grant  its  relief,  defensive  or  affirmative,  treating  the 
mistake  as  analogous,  if  not  identical,  with  a  mistake  of  fact  There- 
fore, where  the  complainant,  thinking  a  paper  showed  him  by  the  defen- 
dant, his  confessor,  was  a  revocation  of  a  will  made  by  the  complainant's 
brother  in  his  favor  ;  and  the  defendant,  knowing  the  paper  had  no  legal 
effect,  induced  the  complainant  to  execute  a  trust  deed  over  the  property 
in  favor  of  the  church  of  which  the  defendant  was  pastor :  Held :  That 
equity  would  interfere  in  favor  of  the  complainant,  not  only  because  of 
the  defendant's  fraud,  but  also  because  of  the  relation  he  bore  to  the  com- 
plainant :  Finegan  v.  Theisen,  Supreme  Com-t  of  Michigan,  June  10,  1892 
McGrath,  J.  (52  N.  W.  Reporter,  619).—/  A.  McC, 

Demurrage— Berth— When  to  be  Furnished  in  Absence  of 
Stipui^aTion. — In  the  absence  of  any  charter  stipulation  as  to  time 
within  which  a  berth  shall  be  provided  for  a  vessel  after  her  arrival,  the 
berth  must  be  provided  within  a  reasonable  time,  or  such  time  as  usage 
prescribes.  By  the  ordinary  usage  of  the  port  of  New  York,  twenty-four 
hours  after  notice  of  arrival  is  allowed  for  procuring  a  berth  :  The 
**  Arthur  Holme,"  District  Court  of  the  United  States,  Southern  District 
of  New  York,  April  26,  1892,  Brown,  J.  (50  Fed.  Rep.,  434).—^.  L,  C, 

Demurrage— LiABiMTY  of  Consignee— Bn^i,  of  Lading. — In 
the  absence  of  a  stipulation  in  a  bill  of  lading  that  the  consignee  shall  be 
liable  for  detention  of  vessel,  there  is  no  liability  upon  his  part  for  deten- 
tion of  the  vessel  at  the  port  of  loading,  by  the  shipper.  The  latter  alone 
is  liable,  and  this  is  true,  although  the  contract  of  affi^ightment  with  the 
master  of  the  vessel  may  have  been  made  by  the  consignee  :  Van  Ettere 
V,  Newton,  Court  of  Appeals  of  New  York,  June  7,  1892,  Parker,  J.  (31 
N.  E.  Rep.,  334).-^.  L,  C, 

Ejectment— Res  Judicata— Comity.— A.  sued  B.  in  ejectment 
in  the  State  Court  of  Kansas.  While  this  action  was  pending  a  foreclo- 
sure proceeding  was  instituted  concerning  the  same  subject  matter  in  the 
United  States  Circuit  Court  in  which  A.  arid  B.  were  parties  defendant. 
In  the  foreclosure  proceeding  B.  filed  a  cross  bill  setting  up  title  in  him- 
self to  the  same  land,  with  a  prayer  that  his  title  be  quieted.    A.  appeared 
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and  answered  the  cross  bill,  setting  up  his  chain  of  title.  The  issue  of  the 
cross  bill  was  found  in  favor  of  B.,  and  a  decree  was  entered  affirming 
and  quieting  his  title  to  the  land.  To  the  declaration  in  ejectment  in  the 
State  Court  B.  filed  a  supplemental  plea  setting  up  the  decree  of  the  Fed- 
eral Court  in  bar  of  the  action.  Held:  An  eflfectual  bar  upon  the  princi- 
ple that  while  the  rule  founded  upon  comity,  which  subsists  between 
judicial  tribunals,  is  that  the  Court  which  first  acquires  jurisdiction  of  the 
persons  and  subject  matter  of  an  action  will  retain  the  cause  until  it  is 
finally  determined,  yet  where  the  parties,  while  such  suit  is  pending  in 
qectment,  submit  the  controversy  therein  involved  without  objection  to 
another  tribunal,  having  jurisdiction  of  the  subject  matter,  the  judgment 
pronounced  in  the  latter  Court  is  binding  upon  the  parties  :  Gregory  v, 
'Kenyon,  Supreme  Court  of  Neb.,  May  18,  1892  (52  Northwestern  Rep., 
685).—/.  A,  McC. 

Bisection  of  Actions. —Where  a  contract  in  writing  for  the  sale  of 
lumber  reserves  the  title  to  the  lumber  in  the  vendor  until  the  purchase 
money  is  paid,  so  as  to  amount,  in  eflfect,  to  a  mortgage,  the  vendor  may 
elect  to  sue  for  the  debt,  instead  of  enforcing  the  mortgage.  Munroe  et 
al.  V,  Williams  ei  al.,  Supreme  Court  of  North  Carolina,  March  25,  189Z 
(15  S.  E.  Rep.,  279).—-^.  n.  5. 

Evidence— Resgesta  Opinion.— A  railroad  brakeman  who  was 
on  a  platform  car  was  injured  while  the  car  was  making  a  running  switch. 
The  engineer  of  the  train  walked  back  to  the  point  where  the  brakeman 
was,  reaching  there  about  two  minutes  after  the  accident  occurred.  The 
brakeman  then  made  certain  statements  as  to  the  accident,  and  the  engi- 
neer said  to  him  that  if  the  engine  had  been  repaired  the  night  before 
the  accident  would  not  have  occurred.  It  was  held  that  the  statements  of 
the  brakeman  as  to  matters  other  than  those  which  occurred  prior  to  the 
accident  were  admissible  in  evidence,  but  that  the  statement  of  the  engi- 
neer was  inadmissible,  as  it  was  a  mere  combination  of  opinion  and  a 
narrative  of  events  which  had  occurred  prior  to  the  accident :  Ohio  &  M. 
Rwy  Co.  V.  Stein,  Supreme  Court  of  Indiana,  May  14,  1892,  Elwcot,  J. 
(31  N.  E.  Rep.,  181).— /f.  Z.  C 

Injuries  to  Voi^unteer— Assumption  of  Risk.— Where  the  head 
brakeman  of  a  train  called  to  the  plaintiff,  a  bystander  at  the  station,  to 
assist  in  the  switching,  and  while  the  latter  was  doing  so  he  received 
injuries  caused  by  the  movement  of  certain  car  trucks  which  were  loaded 
on  onejof  the  cars,  and  which  were  not  properly  blocked.  Held :  That  the 
plaintiff  could  not  recover  since  the  brakeman  had  no  authority  to  assist 
in  the  switching.  The  fact  that  the  existing  force  might  have  been  insuffi- 
cient to  do  the  work  did  not,  under  the  circumstances,  give  him  any 
implied  authority  to  do  so ;  that  if  any  one  on  the  ground  had  such  au- 
thority it  was  the  conductor :  Church  v,  Chicago  and  St.  P.  Rway  Co., 
Supreme  Court  of  Minnesota,  June  22,  1892,  Mitchei*!*,  J.  (52  Northwest- 
em  Reporter,  647).—/.  A.  McC. 

Interstate  Commerce  —  Discrimination  —  *  *  Party  -  Rate  ' ' 
Tickets. — It  is  provided  by  Section  i  of  the  Act  of  February  4,  1887, 
that  no  *'  unjust  and  unreasonable  charge  *'  shall  be  made  by  a  common 
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ier  for  the  transportation  of  paaaeugers  between  States.  Section 
Libits  *'  unjust  discrimination  "  by  the  carrier  against  any  in di vidua] 
Section  3  makes  it  unlawful  for  the  carrier  to  give  **  any  undue  o 
iasonable  preference  or  advantage  to  any  particular  person.*'  A  rail 
company,  engaged  in  interstate  business  within  the  terms  of  the  Ad 
ed  "  party -rate  "  tickets  for  the  transportation  of  ten  or  more,  person 
reen  points  in  different  States  at  a  rate  lower  than  that  charged  ai 
vidual  for  similar  transportation  on  the  same  trip.  Held:  (i)  Tha 
issue  of  such  a  ticket  did  not  infringe  against  any  of  the  sections  g 
Act  above  cited ;  and  (2)  that  Congress,  in  adopting  the  language  g 
English  Traffic  Act  in  the  Act  to  regulate  commerce,  must  be  takei 
ave  had  in  contemplation  and  to  have  incorporated  into  the  statut 
construction  put  upon  that  legislation  by  the  English  Courts :  Intel 
\  Commerce  Commission  v,  B.  &  O.  R.  R.,  Mr.  Justice  Brown,  Ma; 
[892  (145  U.  S.,  263).— a  W,P, 

Lease— Implied  Covenant— Property  at  Summer  Resort.- 
lease  of  a  completely-furnished  dwelling-house  at  a  summer  resoi 
I  single  season  there  is  an  implied  covenant  that  the  house  is  in  a  fi 
lition  for  immediate  habitation  :  Ingalls  v.  Hobbs,  Supreme  Judicia 
rt  of  Massachusetts,  May  9, 1892,  Knowi^Ton,  J.  (31  N.  E.  Rep.,  286] 
\  L,  C, 

Liquor  Law — Sai^e  in  Violation  of  Ordinance — Suit  b-- 
FDOR  TO  Recover  Price— Federal  Courts  and  Local  Law.- 
City  of  Chicago  passed  an  ordinance  making  it  penal  to  sell  liquo 
lout  a  license.  A.,  in  violation  of  the  ordinance,  sold  liquor  to  B. 
subsequently  brought  suit  in  the  Federal  Courts  for  the  price.  Afte 
sale,  the  Supreme  Court  of  Illinois  had  occasion  in  another  case  t 
flder  for  the  firet  time  the  validity  of  this  ordinance  and  they  decider 
ivor  of  its  validity.  B.  pleaded  the  ordinance;  A.  demurred,  and  th< 
uit  Coiurt  having  sustained  the  demurrer,  it  was  held  (reversing  th( 
rt  below) :  (i)  that  since  this  was  a  local  question,  affecting  solely  thi 
rnal  policy  of  the  State  and  involving  no  Federal  question  or  prin 
5  of  general  commercial  law,  the  decision  of  the  Supreme  Court  o 
ois  in  favor  of  the  ordinance  should  control ;  (2)  that  the  contract  o 
,  made  in  violation  of  a  valid  ordinance,  was  void  and  fell  under  th< 
nary  rule  that  an  act  done  in  disobedience  to  the  law  creates  no  righ 
ction  which  a  court  of  justice  will  enforce :  Miller  v,  Ammon,  Mr 
ice  Brewer,  May  16,  1892  (145  U.  S.,  421).— G^.  W,  P, 

LrvBRY  Stable— Lien  for  Board  of  Horse.— Where  a  horse  ii 
eit  a  livery  stable  by  a  bailee  who  has  no  authority  from  the  owner  o 
tiorae  to  place  it  in  such  stable,  the  keeper  of  the  latter  acquires  n< 
itory  lien  on  the  animal  for  the  keeping.  It  is  not  a  question  of  notic< 
a  matter  of  property  right,  in  which  the  doctrine  of  caveat  empioi 
ies :  Domnan  v.  Green,  Court  of  Appeals  of  Texas,  June  25,  1892 
IDSON,  J.  (19  S.  W.  Rep.,  909).—//.  L,C, 

Negligence— Sale  of  Defective  Machinery— Injury  to  Oni 
A  Party  to  the  Contract. — The  vendor  of  defective.machinerj 
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is  not  liable  for  an  injury  sustained  by  a  servant  of  the  vendor  unless 
there  is  evidence  to  show  that  the  vendor  had  knowledge  of  its  defective 
character:  Heizer  v.  Kingsland  &  Douglass  Manufacturing  Company, 
Supreme  Court  of  Missouri,  May  23,  1892,  Bi«ack,  J.  (19  S.  W.  Rep., 
630).—//.  L,  C. 

NKG0TIAB1.E  Instrumbnts—Endorsement  after  Maturity- 
Rights  OF  Endorsee. — When  a  negotiable  instrument  is  endorsed  after 
maturity  by  one  to  whom  it  was  transferred  before  maturity,  the  endorsee 
after  maturity  occupies  the  same  position  as  was  occupied  by  his  en- 
dorser, and  no  defence  which  could  not  have  been  made  against  the  note 
in  the  hands  of  the  latter  can  be  made  against  it  in  a  suit  by  the  endorsee 
after  maturity :  Matson  v.  Alley,  Supreme  Court  of  Illinois,  May  12, 
1892,  ScHOFiEi*D,  J.  (31  N.  E.  Rep.,  419.)—//.  C,  L, 

Partnership— Effect  of  Agreement  to  Share  Profits. — A. 
loaned  money  to  a  firm  under  an  agreement  by  which  he  was  to  receive, 
in  addition  to  interest,  one-tenth  of  the  net  profits  of  the  firm  over  and 
above  a  certain  siun.  A.  received  annual  accounts  of  profit  and  loss,  and 
actually  participated  in  profits.  A.  died,  and  a  firm-creditor  sued  his 
executor  on  a  partnership^  note.  At  the  trial  the  Court  below  granted  a 
non-suit.  Held:  that  those  persons  only  are  partners  who  contribute 
either  property  or  money  to  carry  on  a  joint  business  for  their  common 
benefit,  and  who  own  and  share  the  profits  thereof  in  certain  proportions ; 
that  in  this  case  a  jury  would  not  have  been  justified  in  inferring  on  the 
part  of  A.  either  "actual  participation  in  the  profits  as  principal,**  or 
that  he  authorized  the  business  to  be  carried  on  in  part  for  him  or  on 
his  behalf;  and  that,  therefore,  the  Court  below  committed  no  error  in 
non-suiting  the  plaintiff:  Meehan  v,  Valentine,  Mr." Justice  Gray,  May 
16,  1892  (145  U.  S.,  611.)— a  W.  P. 

PowcY  OF  Insurance  — Beneficiaries— CHII.DREN.— When  a 
policy  of  insurance  upon  the  life  of  a  man  is  made  for  the  sole  use  of  his 
wife,  if  living,  in  conformity  with  the  statute,  and  if  not  living  then  to 
her  children  or  their  guardians,  if  one  of  the  children  and  the  wife  sue 
cessively  die  during  the  life  time  of  the  insured,  upon  his  death  the  entire 
amount  of  the  insurance  is  to  be  paid  to  the  children  who  survive  the 
insured ;  the  representatives  of  the  deceased  daughter  take  nothing,  as 
her  interest  under  the  policy  is  contingent  upon  her  surviving  the  in- 
sured: Walsh  V.  Mutual  Life  Insurance  Co.,  Court  of  Appeals  of  New 
York,  May  24,  1892,  Gray,  J.  (31  N.  E.  Rep.,  228.)—//.  L.  C. 

Railroad  Mortgage — Distribution  upon  Foreci^osure—Judg- 
MEifT  FOR  Land  Taken — Priority. — A  railroad  company,  whose  line 
was  partly  constructed,  issued  certain  bonds  which  were  secured  by  a 
mortgage  upon  its  line.  Subsequent  to  the  creation  of  this  mortgage 
and  the  sale  of  the  bonds,  the  company  constructed  another  portion  of 
contemplated  line.  Certain  owners  of  land  abutting  upon  this  portion  of 
the  line  brought  suit  against  \he  company  for  consequential  damages 
arising  out  of  the  construction  and  operation  of  the  line.  It  was  held 
that  judgments  upon  these  suits  were  entitled  to  priority  of  payment 
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the  bondholders ;  Penn  Mutual  Life  Insurance  Company  v.  Heiss 
«ie  Court  of  Illinois,  May  9,  1892,  Shopb,  J.  (31  N.  E.  Rep.,  138).- 
.  C. 

LEFORMATiON  OP  NoTK. — PlaiutiflF  held  a  note,  signed  **  Hemdoi 
■al  Gas  Co.  F.  A.  Percival,  President ;  A.  Hastie,  Secretary,"  givei 
e  exclusive  benefit  of  the  company.  In  executing  it  P.  and  H.  in 
d  to  bind  the  company  only,  and  the  plaintiff  had  no  reason  t< 
re  otherwise.  Held :  in  an  action  against  P.  and  H.,  the  defendant 
entitled  to  have  the  note  reformed  to  express  the  true  contract  o 
eirties,  and  parol  evidence  was  admissible  to  establish  such  contract 
.  Percival,  et  al. ,  Supreme  Court  of  Iowa,  May  26,  1692,  Robinson 
(52  N.  W.  Rep.,  543).-/  ^'  McC, 

LEcisiON  OF  Contract  of  Sai.k— Tender  of  Purchase  Money 
t  for  a  recision  of  contract  of  sale  on  the  ground  of  fraud  on  th< 
>f  the  purchaser  cannot  be  maintained  where  the  purchase  mone^ 
bas  not  been  returned  nor  a  tender  made,  although  the  vendor  ma] 
expended  the  amount  received  prior  to  the  discovery  of  the  fraud 
s  unable  to  raise  the  amount  necessar}'  to  make  the  tender.  This 
t  is  not  cured  by  an  allegation  that  if  the  contract  should  be  re 
ed  that  defendant  will  have  in  his  hands  property  of  the  plaintif 
ly  exceeding  in  value  the  amount  of  the  purchase  money  :  Rigdoi 
alcott,  Supreme  Court  of  Illinois,  May  12,  1892,  Baily,  J.  (31  N.  E 
l.-/f.  L.  C. 

LpMARKS  OF  CouNSEi,.— When  the  prosecuting  attorney,  during  th< 
9f  a  criminal  proceeding,  challenges  the  counsel  for  the  defendani 
plain  the  evidence  upon  any  other  reasonable  h3rpothesis  than  thai 
ilt,  and  makes  use  of  the  latter's  failure  to  do  so  in  argument  before 
iry,  such  conduct  cannot  be  objected  to  as  tending  to  shift  the  bur 
»f  proving  innocence  on  the  defendant :  People  v.  Hall,  Supreme 
t  of  California,  May  28,  1892,  per  curiam  (30  Pacific  Reporter,  i) 
4.  McC, 

Vrit  of  Prohibition—Discretion  of  Court— When  Exercised 
this  country  the  writ  of  prohibition  is  not  granted  in  any  case  eA 
0  justiliae,  but  rests  in  the  sound  discretion  of  the  Court,  to  b< 
ably  exercised  only  when  the  ordinary  forms  of  relief  are  insufficient 
tiever  if  the  complaining  party  has  another  adequate  remedy  at  law 
5nly  inquiries  permitted  upon  prohibition  arc  whether  the  inferioi 
nal  is  exercising  a  jurisdiction  it  does  not  possess,  or,  having  juris 
)n  over  the  subject-matter,  ha^s  exceeded  its  legitimate  powers.  Bu 
diuance  which  provides  that  the  license  and  the  money  paid  there 
hall  be  and  remain  forfeited,  although  an  acquittal  should  tak( 
:  upon  appeal  and  trial  de  novOy  and  prescribes  both  fine  and  im 
nment  as  penalties  for  its  violation,  is  void,  as  being  oppressive  an< 
isonable,  and  in  excess  of  the  statutory  power  to  enforce  ordinaucei 
a  proper  fine,  imprisonment,  or  other  penalties ;  "  and  it  is  therefon 
er  to  award  a  writ  of  prohibition  to  prevent  a  Court  from  proceedin] 
iforce  it :  Mclnerney  v.  City  of  Denver,  et  aL,  Supreme  Court  o 
rado,  February  15,  1892  (29  Pac.  Rep.,  516).—^.  D.  S, 
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regard  to  the  disposition  of  his  property,  his  testameni 
capacity  cannot  be  said  to  be  impaired  by  the  delusion, 
his  will  is  to  be  held  valid.  This  is  now  the  accepted  : 
in  both  England  and  America;  and  in  order  to  raise 
question  of  delusion,  it  must  first  be  shown  that  the  be 
of  the  testator  had  an  influence  upon  his  will;  or,  if  i 
and  evidence  of  his  belief  be  already  given,  it  will 
stricken  out* 

In  regard  to  the  second  class  of  cases,  the  questioi 
twofold.  First,  is  a  belief  in  the  preternatural  in  any  o 
phases  an  insane  delusion  ?  and  second,  does  such  a  be 
exert  so  controlling  an  influence  over  the  mind  of  a  test 
as  to  amount  to  an  undue  influence  ?  The  first  quesi 
may  be  considered  as  finally  settled  in  the  negative, 
spite  of  the  many  plausible  and  even  cogent  arguments 
the  contrary  that  have  been  advanced.  No  religious  bel 
or  belief  in  any  form  of  the  preternatural,  however  w 
strous  or  perverted  it  may  appear  to  us,  is,  of  itself  ale 
an  insane  delusion  in  the  eye  of  the  law.'  Accordinglj 
has  been  held  that  a  belief  in  the  transmigration  of  soi 
in  the  hopeless  damnation  of  one's  own  soul,*  in  purgato 
in  a  peculiar  compensatory  relation  between  conduct  on  i 
earth  and  the  assignment  of  rewards  and  punishments 
the  world  to  come,*  in  witchcraft,'  and  in  spiritualism, • 

1  La  Bau  v.  Vanderbilt,  3  Redf.  (N.  Y.),  384  (1877). 

*  Denson  v.  Beazley,  34  Tex.,  191  (1871).  "  If  the  true  test  of  th« 
sence  or  presence  of  insanity  is  the  absence  or  presence  of  delusion,  1 
insanity  and  delusion  become  the  same  thing ;  or  at  least  are  bo  c 
than  different  terms  used  to  designate  the  same  condition  of  mind.  7 
by  such  a  metaphysical  or  psychological  test,  Emanuel  Swedenb 
John  Wesley,  Martin  Luther,  Joan  of  Arc,  Joseph  Addison,  and  the  an 
of  Rasselas,  Napoleon  Bonaparte,  and  hundreds  more  of  the  greatest 
soundest  minds  which  ever  existed  on  earth,  must  be  declared  ins 
For  each  oi  these  stoutly  maintained  what  men  of  the  present  day  w< 
declare  delusions." 

»  Bonard's  Will,  16  Abb.  Pr.  N.  S.  (N.  Y.),  128. 

*  Weir's  Will,  9  Dana  (Ky.),  434. 

*  Newton  v.  Carbery,  5  Cranch,  C.  Ct.,  626. 
'  Gass  V,  Gass,  2  Humph.  (Tenn.),  278. 

^  Van  Gu3rsling  v.  Van  Kuren,  35  N.  Y.,  70. 
«  Otto  V.  Doty,  61  Iowa,  23 ;  Turner  v.  Hand,  3  Wall,  Jr.,  88  ;  Cc 
nental  Ins.  Co.  v.  Delpeuch,  82  Pa.,  225. 
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not  insane  delusions.  The  reasons  for  this  ruling,  briefly 
stated,  are  the  following:  In  the  first  place,  the  belief  in 
the  preternatural  seems  to  be  an  essential  part  of  man's 
nature;  and  while  this  is  mainly  true  of  what  are  properly 
called  religious  beliefs,  yet  it  renders  him  prone  to  fall  into 
the  grosser  forms  of  superstition  and  idolatry,  to  which 
witchcraft  and  the  phenomena  of  spiritualism  are  closely 
akin.  Childhood  is  especially  liable  to  be  imposed  upon  in 
this  way;  and  the  impressions  then  received  often  become 
so  firmly  rooted  as  to  be  ineradicable  by  the  light  of  reason 
in  after  years.  ^  These  beliefs  have  been  prevalent  at  all 
times  in  the  history  of  mankind  and  among  men  in  all  con- 
ditions of  life.  ''If  ever  there  was  a  doctrine  of  which  it 
could  be  said  that  it  was  held  semper y  ubique^  et  ab  omnibus^ 
this  is  one."  '  As  it  is  one  of  the  essentials  of  an  insane 
delusion  that  the  mind  of  the  person  possessed  by  it  should 
be  completely  under  its  control,  the  fact  that  this  special 
form  of  belief  does  not  incapacitate  those  who  hold  it  firom 
managing  their  own  affairs  with  success  has  been  held  to  bci 
a  strong  proof  that  they  were  not  under  the  influence  of  an 
insane  delusion;'  and  it  is  another  essential  of  an  insane 

"Leech  v.  Leech,  i  Phila.,  224;  Thompson  v,  Quimby,  2  Bradf. 
(N.  Y.),  449 ;  In  re  Vedder,  14  N.  Y.  State  Repr.,  470. 

'Thompson  r.  Quimby,  supra,  '*From  the  visits  of  the  angel  to 
Lot,  and  others  of  the  patriarchs  (without  referring  to  the  scenes  in  the 
garden  of  Eden),  down  to  this  time  when  the  spirits,  like  Poe*s  stately 
midnight  raven,  come  gently  rapping,  rapping  at  the  chamber  doors  of 
modem  mediums,  some  of  whom  are  eminent  persons,  the  world.  Pagan, 
Jewish  and  Christian,  have,  to  a  greater  or  less  extent,  believed  in  spirit- 
ual existences,  some  being  good  and  some  evil,  which  have  maintained  a 
connection  with,  and  manifested  their  powers  through  human  beings— 
— in  the  case  of  the  witch  of  Bndor  to  even  raising  the  dead.** 

'  Lee  V,  Lee,  4  McCord  (S.  C.)>  183.  When  the  testator  was  a  man  of 
strong  belief  in  the  pretended  communications  of  mediums,  but  readily 
abandoned  his  belief  in  them  when  it  could  be  demonstrated  to  him  that 
they  were  in  the  wrong,  his  belief  was  held  no  delusion.  Chafin  Will 
Case,  32  Wis.,  557.  So,  also,  where  the  testator  was  a  man  of  intense 
faith  in  his  own  judgment,  and  subjected  everything  to  its  test,  so  that, 
although  a  firm  believer  in  spiritualism,  he  came,  ifa  the  words  of  one 
witness,  to  believe  '*  that  there  were  more  than  one  kind  of  spirits — some 
might  try  to  fool  him,  and  others  might  not,**  there  could  be  no  delusion. 
Will  of  J.  B.  Smith,  52  Wis.,  543. 
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ilusion  that  it  does  not  rest  on  any  basis  of  fact,  and  i 
3t  the  result  of  any  process  of  reasoning,  these  beliefi 
hich  (even  the  impostures  of  spiritualism),  depend  to  som 
ttent  upon  the  evidence  of  the  senses,  however  deceive<3 
lunot  be  held  delusions.  They  may  be  due  to  impositioi: 
sception,  ignorance  of  common  scientific  phenomena,  c 
)  a  wholly  perverted  train  of  reasoning;  but  they  cannc 
e  said  to  be  delusions.  It  cannot  be  expected  that  a] 
len  should  understand  the  phenomena  of  even  every-da 
"cperience  in  the  same  light,  or  should  be  able  to  carry  ou 
faultless  chain  of  logical  reasoning  to  its  correct  result* 
I  regard  to  all  the  matters  which  may  fall  within  their  ol 
irvation.  To  a  mind  already  predisposed  in  a  particula 
irectioh,  facts  invariably  take  on  a  very  different  aspec 
om  that  in  which  they  will  appear  to  one  who  is  withou 
lat  bias;  and  there  is  no  phase  of  human  experienc 
1  which  the  truth  of  this  is  more  clearly  shown  than  i: 
lis  very  matter  of  preternatural  belief.  It  would  scarce! 
e  an  exaggeration  to  say  that  in  the  service  of  the  Evi 
>ne  himself  there  have  not  been  the  enormities  perpetrate 
lat  have  been  done  openly  under  the  cloak  of  religion,  b 
lose  who  there  is  every  reason  to  suppose  honestly  be 
eved  that  they  were  **  doing  God  service."  It  is  als 
lie  that  the  opportunities  for  education  and  cultiva 
on  possessed  by  men  are  widely  different;  and  there  ca: 
e  no  hard  and  fast  rule  applied,  by  which  to  judge  of  th 
lental  state  of  all  mankind.  The  ignorant  and  superst 
ous  may  well  be  pardoned  for  firmly  believing  that  whic 
>  the  educated  man  seems  the  most  puerile  folly;  and  : 
lere  is  the  least  foundation  in  apparent  facts  for  that  belie 
;  cannot  be  held  to  be  an  insane  delusion.^ 

But  the  strongest  argument  of  all  is,  that  it  is  utterl 
npossible  to  have  any  certain  criteria  of  the  truth  of  mosi 
•  not  all,  preternatural  beliefs;  that  we  cannot  say  wit 
ositiveness  that  one  who  differs  with  us  on  any  tenet,  < 
rho  holds  a  peculiar  doctrine  which  may  seem  to  us  whoU 


»  Middleditch  v.  wniiams,  45  N.  J.  Eq.,  72S. 
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irrational  and  destitute  of  foundation,  is  therefore  wrong, 
and  if  he  persists  in  his  belief,  of  unsound  mind.  It  is,  of 
course,  perfectly  patent  that  if  the  other  man  were  asked 
his  opinion,  he  would  declare  that  we,  and  not  he,  were  the 
insane.  The  general  consensus,  of  belief  certainly  counts 
for  something;  but  it  can  hardly  avail  to  prove  insanity  in 
one  who  differs  with  it.  Otherwise,  many  of  the  best  and 
greatest  of  the  world's  benefactors — those  who  have  brought 
about  the  greatest  reforms  and  have  given  the  most  power- 
ful impulse  to  our  onward  progress,  would  be  reckoned 
insane.  Delusion  in  its  legal  sense  caimot  be  predicated  of 
speculative  beliefs.* 

This  conclusion  is  strongly  combatted  by  Justice 
Clerke,  in  a  dissenting  opinion,  in  Thompson  v.  Thomp- 
son;' but  ineffectually,  although  there  would  seem  to  have 
been  strong  reasons  in  some  of  the  cases,  for  holding  that 
the  testator  was  insane.'  Judge  Redfield  also,*  argues 
very  vigorously  against  the  accepted  doctrine;  but  his  argu- 
ment b^[s  the  question,  and  proceeds  upon  the  assumption 
that  there  is  no  evidence  to  support  the  belief  in  the  mani- 
festations of  spiritualism  :  whereas  it  is  beyond  question 
that  there  is  such  evidence,  however  weak  and  unconvinc- 
ing to  the  legal  or  the  logical  mind.  The  mistake  of  the 
learned  judge  is,  that  he  applies  the  same  test  to  all  man- 
kind that  he  would  apply  to  himself;  while  it  has  been 
shown  that  regard  must  be  had  to  the  circumstances  of  the 
testator,  his  early  training,  his  education,  his  means  of  en- 
lightenment, and  all  the  influences  to  which  he  has  been 
exposed. 

But  although  these  beliefe  are  not  per  se  insane  delu- 
sions, they  may,  when  taken  in  connection  with  other  cir- 
cumstances, amount  to  such.*  This  is  especially  the  case 
where  the  belief  of  the  testator  has  acquired  such  a  domi- 

*  Gass  V,  Gas8,  supra.    In  re  Keeler's  WiU,  3  N.  Y.  S  ,  629. 
'  21  Barb.  (N.  Y.),  107. 

*  See  Lee  v,  Lee,  supra;  Kelly  v.  Miller,  39  Miss.,  17. 

^  In  his  American  Cases  on  the  Law  of  Wills,  ist  Ed.,  384. 

*  Thompson  r.  Quimby,  supra;  Lee  v.  Lee,  supra;  Robinson  v^ 
Adams,  62  Maine,  369. 
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nation  over  his  mind  that  he  is  not  left  to  the  free  and  \ 
controlled  exercise  of  his  own  will,  at  least  so  far  as  ti 
belief  is  concerned.^  It  is  not,  however,  a  question  of  h 
but  one  of  fact  for  the  jury,  under  proper  instructioi 
Such  beliefs  may  also  give  rise  to  insane  delusions  in  regi 
to  the  proper  objects  of  the  testator's  bounty,  in  which  c 
the  ordinary  rules  of  law  apply;  but  the  mere  fact  that  1 
testator  expresses  a  belief  that  his  relatives,*  or  his  dauj 
ters,*  or  even  his  wife,*  are  witches  or  bewitched,  does  i 
of  itself  prove  such  delusion  in  regard  to  them  as  will  j 
tify  a  court  in  setting  aside  his  will/  There  can  be 
doubt,  however,  that  in  a  clear  case  the  courts  would  i 
hesitate  to  set  a  will  aside  on  this  ground. 

In  discussing  the  question  of  undue  influence,  we  mi 
again  distinguish  two  classes  of  cases:  First,  those  in  whi 
a  spiritual  adviser  or  professed  medium  has  procured  a  bei 
fit  for  himself  or  some  third  person,  either  by  directly  f 
tering  or  playing  upon  the  preternatural  beliefs  of  the  t 
tator,  or  merely  by  virtue  of  the  general  influence  whi 
belongs  to.  him  in  consequence  of  the  relation  which 
bears  to  the  latter;  and  second,  those  in  which  the  beli( 
of  the  testator  have  so  worked  upon  his  mind,  without  t 
apparent  active  intervention  of  a  spiritual  advisor  or  n 
dium,  or,  so  to  speak,  the  spirits  seem  to  have  so  exercis 
their  influence  directly  upon  him,  as  to  produce  the  will 
question.  The  former  class  are  on  all  fours  with  Lyon 
Home,^  discussed  in  a  previous  number  of  this  magazin 
and  are  decided  upon  analogous  principles.  **  There  2 
certain  cases  in  which  the  law  indulges  ii\  the  presumpti< 
that  undue  influence  has  been  used,  and  those  cases  a 

1  Woodbury  v,  Obear,  7  Gray  (Maaa.),  467 ;  Stanton  v.  WetherwJ 
16  Barb.  (N.  Y.),  239. 

'  Gass  V.  Gass,  supra  ;  William's  Ex*r  v.  Williams,  13  S.  W.  (Ky.),  2 

*  Lee  V.  Lee,  supra, 

*  Addington  v,  Wilson,  5  Ind.,  137. 

*  Johnson  v.  Johnson,  10  Ind.,  387. 

*  Schildnecht  v.  Rompf,  4  S.  W.,  (Ky.),  235. 
^6L.  R.  Eq.,655. 

*  Aug.,  1892,  Vol.  31,  p.  505. 
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where  a  patient  makes  a  will  in  favor  of  his  physician,  a 
client  in  favor  of  his  lawyer,  a  ward  in  favor  of  his  guardian, 
or  any  person  in  favor  of  his  priest  or  religious  advisor,  or 
where  other  close  confidential  relationships  exist.  Such 
wills,  when  made  to  the  exclusion  of  the  natural  objects  of 
the  testator's  bounty,  are  viewed  with  great  suspicion  by 
the  law,  and  some  proof  should  be  required  beside  the  factum 
of  the  will  before  the  will  can  be  sustained.*'  *  In  Thomp- 
son V,  Hawks,'  the  defendant  was  a  spirit  medium,  and  the 
testator,  who  was  very  much  interested  in  spiritualism, 
made  frequent  visits  to  her  house,  for  the  purpose  of  com- 
municating with  the  spirits.  She  undertook  to  *'  develop  '* 
him,  and  enable  him  to  communicate  directly  with  the 
spirits  of  the  dead.  She  did  develop  him  with  such  suc- 
cess that  she  persuaded  him  to  convey  his  real  estate  to  her 
for  a  consideration  of  the  payment  of  which  there  was  no . 
evidence  except  her  own  statement.  About  two  years  later 
she  reconveyed  this  property  to  him,  taking  his  notes  in 
part  payment;  but  in  the  interval  between  the  two  cpn^ey- 
ances  the  testator  had  made  his  will,  leaving  her  all  his 
property,  to  the  exclusion  of  his  son,  his  only  child.  Both 
before  and  after  the  conveyance  to  Mrs.  Hawks,  and  the 
execution  of  his  will,  the  testator  informed  several  persons 
that  he  had  been  directed  by  the  spirit  of  his  deceased  wives, 
through  Mrs.  Hawks,  to  dispose  of  his  property;  that  he 
had  been  advised  by  them  that  it  was  necessary  for  his  de- 
velopment to  do  so;  and  that  he  had  received  various  warn- 
ings against  his  son,  and  injunctions  to  **  do  well  by"  Mrs. 
Hawks,  from  the  same  source.  The  Court  held  that  the 
will  was  clearly  the  result  of  undue  influence,  and  there- 
fore void.  '*  The  testator  was  in  a  weakened  state  of  mind 
when  he  came  under  the  influence  of  a  spirit  medium.  He 
embraced  spiritualism  as  practiced  by  the  spirit  medium, 
and  instead  of  merely  believing  in  it  as  an  abstract  propo- 
sition, he  became  possessed  by  it,  and  suffered  it  to  domi- 
nate his  life  and  override  every  other  consideration.     His 

»  Marx  V.  McGlynn,  88  N.  Y.,  357. 
14  Fed.  Rep. ,  902. 
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belief  in  it  was  artfully  used  by  the  spirit  medium — the  or 
one,  it  appears,  whom  he  ever  consulted — to  alienate  h: 
from  his  only  son  and  child,  and  to  get  his  property, 
will  made  in  such  a  mental  condition  and  under  such  infl 
ences  ought  to  be  set  aside." 

'  In  Baylies  v.  Spaulding,*  the  testator  was  eighty  yej 
old  at  the  time  of  his  second  marriage,  which  was  to  a  ix 
man  who  had  been  his  housekeeper  for  over  twelve  yes 
previous  to  the  marriage.  He  was  a  believer  in  spiritu: 
ism;  and  his  daughter's  testimony  went  to  show  that  si 
and  her  father  had  frequently  consulted  with  Mrs.  Blal 
(the  second  wife)  before  she  came  to  be  the  testator's  houj 
keeper;  that  the  testator  would  go  to  sittings  presided  ov 
by  her,  thinking  that  he  had  communications  from  his  fii 
wife;  that  Mrs.  Blake  had  said  that  she  would  never  mar 
witness's  father,  but  that  after  coming  to  live  with- him 
housekeeper  she  obtained  great  influence  over  him;  ai 
that  the  day  of  his  second  marriage  the  testator  sat  dov 
and  cried  and  said  that  he  did  not  want  to  be  marrie 
Other  witnesses  gave  evidence  tending  to  show  that  tl 
second  wife  had  great  influence  over  the  testator.  It  w 
claimed  that  in  view  of  these  facts,  although  the  testat 
was  admittedly  a  man  of  strong,  clear  mind  and  strong  wil 
he  was  influenced  to  make  his  will  by  means  of  the  contr 
which  his  second  wife  had  obtained  over  him  by  her  pr 
tences  that  she  was  a  medium  and  had  communicatioi 
from  his  first  wife;  and  it  was  held  that  there  was  evideni 
from  which  the  jury  could  reasonably  infer  that  the  allege 
will  was  procured  to  be  made  through  the  undue  influent 
and  fraud  of  the  second  wife^ 

Of  course,  there  are  cases  where  a  will  is  drawn  in  fav< 
of  a  spiritual  adviser,  or  a  medium,  and  yet  it  will  be  a 
lowed  to  stand.  **The  presumption  of  undue  influem 
which  arises  in  such  cases  is  a  presumption  of  fact.  The: 
is  no  statute  which  prohibits  such  a  will.  If  fairly  mac 
the  law  does  not  condemn  it."  ''     But  in  these,  just  as  i 

*  I  New  Eng.  Rep.,  914. 

*  Marx  V,  McGlynn,  supra. 
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about  twenty  years  did  not  visit  her  more  than  once.  In 
1884  she  made  another  will,  by  which  she  cut  these  be- 
quests down  to  $40,000.  Under  these  circumstances  the 
Court  very  properly  held  that  all  presumption  of  improper 
influence  was  removed.  A  fortiori  there  can  be  no  pre- 
sumption of  undue  influence,  where  the  legatee,  although  a 
priest  of  the  religious  body  to  which  the  testator  belonged, 
is  not  shown  to  have  ever  had  any  religious  conversations 
with  him,  or  to  have  assumed  any  professional  relation  to 
him  either  before  or  after  his  conversion,  or  to  have  been 
in  any  way  instrumental  in  effecting  that  conversion;  for 
under  such  circumstances  the  priest  cannot  be  said  to  have 
been  the  spiritual  adviser  of  the  testator,  and  therefore  no 
presumption  of  undue  influence  can  arise.* 

It  is  also  an  important  question  whether  or  not  the 
will  was  drawn  and  executed  under  the  supervision  of  the 
spiritual  adviser;  and  this  will  explain  most  of  the  apparent 
inconsistencies  in  the  decisions.  Where  the  spiritual  ad- 
viser draws  up  the  will  himself,  or  has  it  drawn  up,  and  is 
present  at  its  execution,  the  presumption  of  undue  influence 
is,  of  course,  strongest.  But  when  the  will  is  drawn  up  by 
another,  at  the  direction  of  the  testator,  and  executed  in 
the  absence  of  the  spiritual  adviser,  the  presumption  is 
correspondingly  weak;  and  in  such  cases  it  may  well  be 
held  that  some  extraneous  proof  of  undue  influence  is  neces- 
sary in  order  to  set  aside  the  will.* 

The  rules  laid  down  above  in  regard  to  a  spiritual  ad- 
viser would  unquestionably  apply  to  any  one,  not  a  pro- 
fessional religious  adviser  or  medium,  who  procures  for 
himself  a  testamentary  provision  by  fostering  or  piaying 
upon  the  superstitious  fears  or  beliefs  of  another;  with  this 
qualification,  that  because  the  beneficiary  does  not  hold  a 
strictly  professional  or  confidential  relation  to  the  testator, 
there  can  be  no  presumption  of  undue  influence  arising 
from  that  relation,  but  the  case  must  depend  upon  the  state  of 
facts  proven.     In  Brooke  v.  Townsend*  it  was  proved  that 

1  Bartholick»8  WiU,  5  N.  Y.  S.,  842. 

'  See  Figueira  v.  Taafc,  supra  ;  Merrill  v,  Rolston,  3  Redf.  (N.  Y.),  22a 

« 7  Gill.,  10. 
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the  testator  was  under  the  conviction  that  he  had  at  various 
times  had  a  sight  of  and  conversation  with  the  Alnrighty; 
that  he  had  peculiar  notions  upon  the  subject  of  eternal 
punishment;  and  that  he  supposed  himself  directed  in  a 
supernatural  manner  to  manumit  his  negroes,  and  labored 
under  a  religious  delusion  with  respect  to  both  them  and 
his  property.  By  his  will  he  freed  his  negroes  and  left  all 
his  property  to  them.  There  was  a  very  strong  suspicion, 
if  not  amounting  to  a  certainty,  that  the  will  was  due  to 
the  superstitions  of  the  testator,  fostered  by  the  negroes; 
and  it  was  set  aside. 

The  same  rule  would  certainly  apply  to  cases  in  which 
a  third  person  had  made  use  of  the  venality  of  the  spiritual 
adviser  or  the  medium  to  procure  himself  a  benefit  through 
the  influence  of  the  latter  over  the  testator.  It  goes  without 
saying  that  the  moral  character  of  the  influence  thus  ex- 
erted would  be  no  higher  (if  anything  a  little  lower)  than 
when  the  adviser  or  medium  secures  the  benefit  for  himself. 
There  is  small  need  of  argument  to  support  the  position. 
The  feeling  of  the  courts  on  the  subject  may  be  readily  in- 
ferred from  the  language  used  in  Greenwood  v.  Cline,* 
where  there  was  ''an  evident  attempt  by  means  of  these 
pretended  spiritual  communications  to  produce  an  improper 
impression  upon  the  mind  of  the  testatrix  in  regard  to  her 
son." 

It  is  not  necessary  that  there  should  be  any  proof  or 
any  suspicion  of  venality.  It  is  enough  if  the  influence  of 
the  spiritual  adviser  was  strong  enough  to  control  the  mind 
of  the  testator  in  the  execution  of  the  will.  In  Carroll  v. 
House'  the  testator  had  been  repeatedly  urged  by  his  sister 
to  make  a  will;  but  he  had  always  refused  to  do  so,  until 
on  his  death-bed.  Then  being  told  by  the  priest,  who  was 
his  spiritual  adviser,  that  it  would  be  better  for  him  to 
make  one,  or  there  would  be  litigation  after  his  death,  he 
yielded,  and  a  testamentary  paper  was  drawn  up  by  the 
priest.     By  this  he  left  all  his  property  to  his  sister,  to  the 

» 7  Or.,  17. 
'  22  AU.,  191. 
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exclusion  of  his  grandchild,  the  daughter  of  his  only  cl 
his  brother  and  his  nephew.     In  this  state  of  facts  the  \ 
ordinary,    Van  Fleet,   very  properly  held  that  the 
could  not  stand,  but  should  be  set  aside  on  the  groun 
undue  influence.^ 

Again,  it  is  not  necessary  that  the  benefit  to  be  gai 
from  the  will  by  the  person  who  exerts  the  undue  influc 
should  be  direct  and  immediate;  it  is  enough  if  there 
likelihood  of  some  remote  and  contingent  benefit  to  ace 
provided  that  the  contingency  is  not  too  remote.  An 
ample  of  such  a  contingent  benefit  would  be  a  promise 
the  expectant  legatee  to  a  spiritual  adviser  or  medium  1 
he  would  reward  him  if  he  succeeded  in  obtaining  a  tc 
mentary  provision  in  his  favor.  But  the  probability 
future  benefit  may  be  much  more  remote;  it  may  dep 
upon  a  presumption  only.  Just  as  the  law  cteates 
presumption  of  undue  influence  as  attendant  upon  ceri 
relations,  so  it  will  create  in  a  proper  case  a  presumpi 
that  the  adviser  will  be  probably  benefited  by  the  disp 

^  '^It  is  clear  that  the  paper  under  consideration  is  the  produc 
undue  influence.  Left  to  himself,  it  is  manifest  that  the  decedent  w 
have  died  intestate.  He  did  not  want  to  make  a  will.  When  he 
first  advised  by  his  priest  to  make  a  will  he  refused,  or  deferred  doin 
until  another  time.  But  now  he  is  told  he  is  about  to  die ;  he  belii 
he  was  in  the  grasp  of  death  ;  he  is  also  told  that  it  will  be  better  for 
to  make  a  will,  and  that  if  he  does  not  litigation  will  follow  his  df 
Those  words  come  to  him  from  his  spiritual  adviser ;  from  the  ma 
whom  he  had  committed  the  welfare  of  his  soul,  and  in  whom  he  rep 
the  highest  and  holiest  trust  that  it  is  possible  for  one  human  bein 
repose  in  another.  Spoken  by  such  a  person,  at  such  a  time,  they  ^ 
invested  with  all  the  coercive  force  that  words  can  ever  have.  To 
decedent  their  force  was  irresistible.  They  not  only  subdued  and  bi 
his  will,  but  put  his  recollection  in  a  state  of  chaos.  They  made 
forget  his  grandchild,  his  brother  and  his  nephew.  He  said  he  ha< 
relatives  in  this  country  except  a  sister.  The  words  possessing 
greatest  force  were  false.  The  priest  had  no  warrant  whatever  foi 
daring  that  if  the  decedent  did  not  make  a  will  there  would  be  litiga 
after  his  death.  No  matter  with  what  motive,  or  for  what  purpose  thii 
claration  was  made,  there  can  be  no  doubt  that,  though  entirely  fah 
operated  as  a  powerful  appeal  to  the  fears  of  the  decedent,  and  cou 
as  it  was  with  the  advice  of  his  priest  that  it  was  better  for  him  to  n 
a  will,  that  it  constrained  him  to  do  what  he  did  not  want  to  do, 
what  he  would  not  have  done  if  left  to  himself.*' 
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tion  which  he  has  advised,  even  where  he  is  not  shown  to 
have  controlled  the  will  of  the  testator.  Thus  where  a 
person  holding  the  relation  of  spiritual  adviser  to  the 
testator  procures  a  will  to  be  drawn,  and  supervises  its 
execution,  by  which  a  church  in  which  he  is  interested  is 
benefited,  that  relation  to  the  testator,  reinforced  by  the 
relation  in  which  he  stands  to  the  church,  creates  vt  ipsoy 
a  presumption  of  undue  influence  which  throws  the  burden 
of  proof  00  him  to  show  that  the  will  is  the  result  of  the 
spontaneous  volition  of  the  testator.*  The  same  holds  good 
with  respect  to  one  not  strictly  a  spiritual  adviser.  In 
Drake's  Appeal'  the  testator,  by  a  will  made  five  days 
before  his  death,  while  he  was  suffering  from  a  severe 
disease,  left  the  bulk  of  his  estate  to  a  church  in  the  town 
where  he  lived.  This  will  was  drawn  by  a  vestryman  of 
the  church,  who  was  also  made  sole  executor,  and  who  was 
the  only  one  who  ever  conversed  with  him  on  the  subject. 
This  vestryman  was  deeply  interested  in  the  welfare  of  the 
church,  and  was  a  liberal  contributor  to  its  support  He, 
another  vestryman,  and  his  brother-in-law,  were  the  three 
witnesses  to  the  will,  in  which  certain  of  the  testator's  re- 
lations were  misdescribed.  It  was  held  that  these  circum- 
stances were  sufficient  to  create  a  suspicion  of  undue  in- 
fluence, which  did  not  require  direct  proof,  and  threw  the 
Jburden  of  explanation  on  the  propounders  of  the  will. 

In  the  second  class  of  cases,  however,  in  which  there 
is  no  presumption  of  undue  influence  arising  from  the  rela- 
tion of  the  legatee  to  the  testator,  it  is  the  rule  of  the  courts 
that  such  influence  must  be  shown  affirmatively;  aiid  that 
it  is  not  enough  to  show  that  the  will  was  in  fact  to  some 
degree  the  offspring  of  the  belief  of  the  testator,  or  of  the 
alleged  communication  of  the  spirits.  The  leading  case  on 
this  branch  of  the  subject  is  Robinson  v,  Adams,'  where 
there  was  no  evidence  of  any  attempt  by  any  one  to  influ- 
ence the  mind  of  the  testatrix,  except  the  communications 

»  Welsh's  Will,  i  Redf.  (N.  Y.).  238. 
« 45  Conn.,  9. 
'  63  Maine,  407. 
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rom  the  spirits.  The  question  of  delusion  was  raised 
his  case  also,  and  the  two  are  not  very  clearly  distinguish 
a  the  opinion.  But  the  substance  of  the  decision  is,  tl 
irhile  it  is  possible  for  one  to  come  so  under  the  influen 
f  such  communications  as  to  lose  one's  own  free  will,  5 
hey  may  be  regarded  by  the  testator  as  merely  advice;  tl: 
he  same  rule  should  be  applied  to  such  cases  as  to  the  st 
estions  of  living  beings,  and  that  the  true  criterion  is,  wl 
her  these  communications  are  considered  by  the  testator 
dvice  which  he  is  at  liberty  to  follow  or  not  as  he  pleas< 
r  as  commands  which  he  is  bound  to  obey.* 

In  Storey's  Will,*  there  were  no  strong  proofs  to  she 
hat  the  belief  of  the  testator  in  the  pretended  communic 
ions  which  were  obtained  for  him  from  a  spirit  known 

^  *'  *  If  she  was  of  sound  mind  generaUy,  and  if  no  living  person  c 
nduly  influence  her,  yet  she  may  have  been  under  the  control  and  dictati 
f  what  she  believed  was  the  spirit  of  her  deceased  husband,  commui 
siting  to  her  strictly  through  a  medium ;  and  that  to  her  it  was  a  realil 
ad  that  her  own  will  was  subordinated  to  her  husband's  will,  and  tt 
ill  was  his  and  not  her*s.  It  is  contended  that  this  was  a  delusion,  a 
a  undue  and  improper  influence.  On  this  point  I  give  you  the  same  rt 
}  before  stated.  If  she  did  thus  believe,  and  if  she  did  have  what  sj 
eemed  direct  communications  on  the  subject  of  this  will,  and  implicit 
>llowed  them,  yielding  her  own  will  and  judgment  and  exercising  : 
ee  agency  (as  before  explained),  then  it  would  not  be  her  will,  but  a 
bher*s,  in  the  same  manner  as  if  actually  dictated  by  a  living  person.  B 
'  she  did  thus  believe,  and  had  what  she  deemed  her  husband's  opinioi 
ishes  or  judgment,  if  she  nevertheless  acted  her  own  vrill  and  her  o\ 
idgment,  as  before  explained,  and  did  not  abandon  both  to  the  suppoo 
ishes  and  opinions  of  her  husband,  then  it  would  not  be  undue  infl 
ace,  although  she  might  have  had  full  faith  in  the  supposed  commui 
itions,  and  have  regarded  them  as  her  husband's  advice.  I  g^iye  you  tl 
ime  rule,  in  short,  as  I  gave  you  as  to  living  persons.'  There  is  no  dou 
lat  the  law  allows  any  person  to  seek  advice,  suggestions  and  opinio 
om  others,  where  no  fraud  or  deception  is  practised.  The  law  does  n 
mit  the  range.  If  a  pious  man  of  sound  mind  should  seek  advice  by  prayc 
id  should  believe  that  he  had  a  direct  answer  and  should  regard  it,  n 
»  dictation,  but  advice  entitled  to  consideration,  would  any  one  say  th 
is  will  would  be  set  aside  as  made  under  undue  influence  ?  .  .  .  . 
*  they  (the  spirit  communications)  dictated  the  will,  it  was  void, 
ley  influenced  the  mind,  but  did  not  control  it  in  making  the  vrill,  or  ai 
ut  of  it,  then  the  will  would  not  be  by  them  invalidated  on  the  groux 
f  undue  influence." 

^  20  111.  App.,  183 
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** Little  Squaw''  had  an  influence  upon  him  in  making  his 
will ;  but  the  medium  who  procured  him  these  communica- 
tions was  a  sister  of  his  wife,  who  was  the  principal  legatee; 
and  it  was  proved  that  when  the  will  was  taken  to  the  tes- 
tator's house  to  be  signed,  his  wife  said  to  him,  *'Now, 
Wilbur,  sign  this.  You  know  what  the  little  squaw  has  said 
about  making  provision  for  those  you  love  best;  and  you 
know  I  love  you,  and  you  know  you  love  me  best ; "  where- 
upon the  testator  took  up  a  pen  and  signed  the  will.  This 
should  have  been  enough  to  set  the  Court  on  its  guard;  but 
the  question  of  undue  influence  is  barely  touched  upon  in 
the  opinion,  and  the  will  was  upheld. 

The  general  question  was  again  thoroughly  discussed 
in  Middleditch  v.  Williams.'  In  that  case  the  testator  was 
at  first  a  disbeliever  in  the  pretensions  of  spiritualism  ;  and 
it  was  not  until  after  having  attended  several  seances,  at  the 
last  of  which  the  spirits  gave  what  seemed  to  him  convinc- 
ing evidence  of  their  power,  that  he  became  their  votary. 
This  was  the  printing,  in  brilliant  letters,  on  a  pin  that  his 
mother-in-law  wore  on  her  neck,  the  pet  name  of  his  dead 
wife.  There  was  proof  that  he  had  stated  to  seveml  per- 
sons that  the  spirit  of  his  deceased  wife  had  requested  him, 
through  a  medium,  to  make  provision  in  his  will  for  his 
mother-in-law;  and  to  another,  that  the  spirit  was  constantly 
urging  him  to  make  a  will  in  favor  of  her  mother.  The 
will  did  secure  great  advantages  in  prcesenti  to  the  mother, 
and  greater  contingent  advantages  to  her  son,  to  the  serious 
disadvantage  of  the  only  daughter  of  the  testator.  But 
the  will  was  held  valid,  on  the  ground  that  there  was  not 
sufiicient  competent  evidence  before  the  Court  to  prove  un- 
due influence.* 

1 45  N.  J.  Eq.,  726. 

'  There  was  evidence  of  very  improper  and  suspicious  conduct  by  the 
mother-in-law  towards  the  relatives  of  the  testator  on  the  day  of  the  wife's 
funeral ;  and  at  the  time  of  the  testator's  death.  She  not  only  did  not 
send  notice  of  his  death  to  them,  but  did  all  she  could  to  conceal  it 
from  them.  The  decision  of  the  Vice-Ordinary  is  very  strongly  attacked 
by  Mr.  George  H.  Yeaman,  in  the  Alb.  L.  J.,  vol.  40,  p.  384.  He  admits 
the  truth  of  the  principles  on  which  the  decision  rests,  but  condemns  the 
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The  true  basis  of  the  decision  is  that  under  the  laiw 
:w  Jersey  the  declarations  of  a  testator  that  he  has  be 
duly  influenced  in  making  his  will  are  not  receivable 
peach  it ;  and  these  declarations  were  the  only  direct  e 
lice  of  undue  influence  in  the  case.  But  the  rule  i 
estionable  one  in  some  respects;  in  the  case  in  hand 
[  to  a  manifestly  unjust  result;  and  such  evidence  is 
ved  by  other  courts.*  But  even  without  that  there  woi 
im  to  have  been  enough  suspicious  circumstances  to  hi 
itified  the  Court  in  setting  aside  the  will;  in  particul 
i  fact  that  the  spirits  convinced  the  testator  throu 
t  mother-in-law's  pin;  and  the  injustice  of  a  will  is  h' 
aid  in  creating  a  presumption  of  undue  influence.' 

The  question  whether  the  influence  of  the  spirits  is  j 
undue  has  never  yet  been  raised  independently  of  oti 
nsiderations.  It  is  true  that  it  was  held  in  Newton 
rbery,'  that  the  general  doctrines  of  a  church  are  i 
due  influence  sufficient  to  avoid  a  will;  and  there  ij 
:tum  in  Brown  v.  Ward*   to  the  effect  that  the  suppa 

ult  deduced  from  them,  and  argues  that  not  enough  weight  was  gi 
the  other  coasiderations  in  the  case,  nor  to  the  plain  facts.  "  Law 
king  to  ascertain  facts,  for  the  purpose  of  basing  judgments  on  tli 
ts,  must  keep  within  the  domain  of  verifiable  human  knowlec 
re  the  leading  fact,  well  enough  established,  is  that  the  testator 
ired  in  spiritualism  and  made  his  will  under  what  he  supposed  a  c 
inication  from  the  spirit  of  his  dead  wife.  The  mildest  thing  that 
said  of  spiritualism  is  that  it  is  not  known  to  be  true,  and  cannot 
»ved  to  be  true.  Therefore  a  will  that  comes  into  Court  out  of  the  s 
al  world  does  not  come  with  the  verifiable  safe-guards  required  by 

7 The  real  question  is,  not  whether  spiritualism  is  t 

whether  believing  in  it  is  an  insane  delusion.  It  is  whether  a  will  m 
ier  its  influence  is  a  real  will,  or  a  safe  thing  for  the  world  as  we  ki 

Is  spiritualism,  in  any  view  of  it,  a  part  of  the  pract 

ilities  of  this  life,  as  we  know  them  ;  a  basis  for  ethics,  for  family 
tnents,  for  testamentary  dispositions  ?  Does  not  the  question  remaii 
etoiore,  was  it  his  will  ?  If  the  testator  says  that  he  was  thus  influent 
at  more  do  we  want  ?  If  he  was  mistaken  in  thinking  his  will  was 
ed  by  the  spirit  of  his  dead  vdfe,  not  to  say  defrauded  into  so  believi 
jht  it  not  to  be  rejected  ?  And  i/in  fact  dictated  by  her^  ought  it 
lally  to  be  rejected  ?    It  was  not  his  will.*' 

*  Thompson  v.  Hawks,  supra, 

« In  re  Blair's  Will,  i6  N.  Y.  Suppl.,  874. 

*5  Cranch  C.  Ct,  626. 

*53  Md.,  37S. 
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directions  of  her  ancestors,  given  to  a  woman  who  is  a  firm 
believer  in  spiritualism,  do  not  constitute  undue  influence, 
though  the  question  was  not  raised  or  discussed  by^x)unsel. 
But  it  is  doubtful  whether  the  spiritualists  can  be  properly 
classed  as  a  '* church,"  and  whether  the  dictum  aforesaid  is 
correct  The  nature  of  the  influence  of  the  spirits  has 
never  been  fully  investigated  by  the  courts.  It  has  been 
either  tacitly  or  expressly  assumed  that  it  is  in  all  respects 
similar  to  that  of  human  beings,  to  be  treated  by  the  same 
rules  and  regarded  as  mere  advice,  or  as  undue  influence, 
according  to  the  relation  of  the  medium  to  the  testator,  or 
the  benefit  derived;  that  where  the  medium  did  not  appear 
to  have  used  his  power  for  his  own  emolument,  or  that  of 
any  other  person,  the  influence  must  be  held  proper,  unless 
it  could  be  proved  to  have  controlled  the  mind  of  the  tes- 
tator. This  seems  to  rest  on  a  misapprehension.  The  pre- 
sumption of  undue  influence  is  created  by  the  law  for  the 
benefit  of  the  heir,  the  expectant  object  of  the  testator's 
bounty,  not  to  punish  the  one  who  exerts  the  improper  in- 
fluence. If  a  testator  were  to  die  without  heirs,  and  there 
would  consequently  be  no  one  who  could  show  a  present  in- 
terest in  having  the  will  set  aside,  there  would  be  no  cause 
for  setting  it  aside,  no  matter  what  the  influence  brought  to 
bear  upon  the  testator.  Even  if  the  State  were  to  set  up  a 
claim  of  escheat^  it  would  not  be  entertained.  Therefore, 
since,  as  was  said,  an  unnatural  or  unjust  will  is  an  indica- 
tion of  undue  influence,'  and  the  interjest  of  the  heir,  not 
the  rebuking  of  the  improper  influence,  is  the  basis  of  the 
action  of  the  Court,  there  would  seem  to  be  no  valid  reason 
for  making  any  distinction  between  influences  which  alike 
tend  to  affect  that  interest  injuriously — no  reason  for  hold- 
ing that  a  minister  who  procures  a  legacy  for  a  church  in 
which  he  is  interested  should  be  held  to  have  exercised 
undue  influence,  but  the  medium,  or  the  spirit,  if  you 
choose,  who  has  been  the  cause  of  a  testamentary  disposi- 
tion in  favor  of  any  person  or  institution,  to  the  injury  of 

^  Blair»9  WiU,  supra, 
38 
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e  heir's  expectations,  should  be  considered  as  havi: 
:erted  a  legal  influence.  Where  the  results  are  alike,  t 
fluences  should  be  considered  as  falling  under  the  sai 
m. 

Again,  the  point  urged  in  some  cases,  that  there 
ason  to  suppose  that  the  testator  looked  upon  the  coi 
unications  of  the  spirits  as  simply  advice,  which  he  iw 

liberty  to  follow  or  not  as  he  pleased,  is  flatly  conti 
cted  by  the  whole  experience  of  mankind.  There  m; 
J  some  rare  cases  where  a  man  or  woman,  while  firm 
Sieving  in  the  doctrines  and  phenomena  of  spiritualisi 

the  same  time  refuses  to  grant  them  more  than  a  meni 
ilief,  and  retains  complete  dominion  over  his  own  will  ai 
dgment;*  but  in  the  vast  majority  of  cases  this  .bel: 
iquires  such  control  over  the  mind  of  its  votaries  as 
ake  them  its  servants,  if  not  its  slaves.    The  same  is  tr 

most  religious  beliefs,  whether  orthodox  or  not;  and  t 
ily  reason  for  countenancing  wills  made  under  the  infl 
ice  of  such  beliefs  is  the  general  propriety  of  their  pi 
sions.  An  influence  which  leads  to  proper  results  certain 
Lunot  be  called  undue.  But  it  is  a  distinguishing  mark 
ills  induced  by  a  belief  in  spiritualism  that  their  provisio 
e  not  in  accord  with  our*  ideas  of  propriety.  It  is  claime 
lerefore,  that  where  the  ideas  of  the  spirits  clash  wi 
irs,  those  of  the  spirits  should  be  set  aside.* 

^  As  seems  to  have  been  the  case  in  Smithes  ¥riU,  supra. 

'Judge  Redfield,  in  the  work  cited  above,  presents  this  phase  of  t 
gument  against  spirit  influence  with  great  force:  "The  believers 
ch  revelations  commonly,  if  not  alwa3rs,  feel  themselves  entin 
capable  of  going  counter  to  their  dictation.  In  this  respect  they  i 
exactly  the  position  of  the  insane,  who  believe  themselves  under  t 
fluence  of  spirits.  They  become,  either  willingly  or  unwillingly,  co 
only  the  former,  the  complete  slaves  of  such  influence.  Can  it,  thi 
irly  be  submitted  to  an  ordinary  jury  to  find  whether  souls,  still  boa 
r  terrestrial  influences,  will  be  capable  of  weighing  with  discretion  a 
ipartiality  the  exact  deference  to  be  jusUy  given  to  the  messages  fix 
e  heavenly  world  ?  .  .  .  .  The  law,  which  has  no  capacity  and 
struments  or  machinery  for  dealing  with  such  subjects,  except  in 
»mmon-sense  and  practical  manner,  is  compelled  to  judge,  by  the  fi*ui 
'  the  nature  and  source  of  the  influence.  We  are  assured  by  a  hi; 
ithority  that  a  good  tree  cannot  bring  forth  evil  fiuit,  neither  can 


Digitized  by 


Google 


TESTAMENTARY  DISPOSITIONS.  587 

There  remains  still  the  question,  which  does  not  appear 
to  have  been  raised  separately  in  any  of  the  reported  cases, 
whether,  granting,  for  the  sake  of  the  argument,  that  these 
influences  are  proper  and  fit  for  a  court  of  justice  to  recog- 
nize and  exercise  no  undue  domination  over  the  mind  of  a 
testator  which  interferes  with  his  free  will,  they  are  not, 
nevertheless,  to  be  treated  as  a  fraud  upon  him,  and  whether 
a  will  executed  under  their  influence  should  not  be  set  aside 
as  not  the  will  of  the  testator.  There  can  be  no  question 
that  a  will  procured  by  false  pretences  would  be  set  aside, 
just  as  certainly  as  a  conveyance  during  life  procured  by  the 
same  means;  and  if  it  can  be  shown  that  these  pretended 
spiritual  communications  and  manifestations  are  false  and 
fraudulent,  a  will  which  is  induced  by  them  should  certainly 
be  set  aside  also.  It  is  a  very  strong  argument  in  favor  of 
this  view  that  there  is  no  positive  or  even  presumptive 
evidence  of  the  truth  of  the  claims  of  spiritualism.  Evi- 
dence enough  there  is  of  a  certain  kind;  but  that  by  no 
means  convincing  to  a  mind  accustomed  to  scientific 
methods  of  investigation.  Then,  on  the  other  hand,  the 
precautions  taken  by  the  mediums  to  have  their  seances  as 
secret  as  possible;  the  pains  they  take  to  elude  all  investiga- 
tion; the  fact  that  most,  if  not  all,  of  their  performances 
can  be  duplicated  and  even  improved  upon  by  those  who 
disclaim  all  preternatural  powers  and  depend  for  their  suc- 
cess simply  upon  their  dexterity  and  sleight  of  hand;  and 
the  fact  (proved  by  the  almost  daily  exposures  of  the  frauds 
practised  by  spiritualists)  that  the  spirits,  whenever  we  can 
get  hold  of  them,  are  flesh  and  blood  as  we  are,  and  pass 
current  among  us  for  ordinary  men  and  women;  all  point 
with  tremendous  force,  strong  almost  to  the  point  of  ab- 
solute conviction,  to  the  conclusion  that  all  these  pretensions 
are  in  reality  nothing  but  frauds,  andshould.be  treated  as  such. 

cormpt  tree  bring  forth  good  fruit  We  most  conclude,  therefore,  that  an 
influence  proceeding  from  a  good  being  cannot  produce  a  bad  will;  that 
it  must  be  an  evil  influence — ^what  the  law  denominates  an  undue  influ- 
ence—to produce  such  a  result.  It  is  impossible  that  a  good  spirit,  by 
any  direct  agency  or  influence,  should  be  the  author  of  evil.'' 
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» 

And  when  we  add  to  this  the  other  fact  that  there  is  not  a 
reported  case  in  the  annals  of  criminal  law  in  which  such 
pretences  have  not  been  held  to  be  either  a  fraud  or  a  false 
pretence,'  there  would  seem  to  be  but  little  room  for  doubt 
that,  in  the  eye  of  the  law  at  least,  all  these  pretences  are, 
or  should  be  regarded  as  being  false  and  a  fraud  on  those 
who  suffer  themselves  to  be  deluded  into  believing  them 
and  acting  on  that  belief  It  is  difficult  to  understand  why 
the  civil  courts  should  hold  a  different  doctrine  on  this 
point  from  that  which  is  held  in  the  criminal  courts,  espe- 
cially as  the  latter  should  be,  if  anything,  the  more  lenient 
in  their  treatment  of  these  matters.  The  fact  that  a  dif- 
ferent view  is  taken  by  the  two  branches  of  the  judiciary  is 
an  anomaly,  and  one  that  ought  to  be  corrected ;  and  the 
only  proper  way  to  correct  it,  in  the  present  light  that  we 
have  on  the  subject,  is  for  the  civil  courts  to  adopt  the 
plain  and  common-sense  rule  of  the  criminal  courts  and  to 
hold  that  all  such  claims  to  the  possession  and  exercise  of 
preternatural  power  are  false,  and  that  a  will  that  owes  its 
execution  to  a  belief  superinduced  by  these  pretences  is 
procured  by  the  practice  of  fraud  upon  the  testator,  is, 
therefore,  not  his  will  and  should  be  set  aside.  There  is  no 
valid  objection  to  be  urged  against  the  adoption  of  such  a 
rule,  and  it  would  remove  most  of  the  difficulties  that  now 
beset  this  particular  branch  of  the  law,  facilitate  the  dealing 
out  of  justice  to  those  who  are  defrauded  of  their  just  ex- 
pectations by  such  means,  and  reduce  the  chances  of  doing 
injustice  to  a  minimum,  since  the  facts  show  that,  as  far  as 
our  present  knowledge  goes,  the  probability  of  the  truth 
of  these  pretences  is  infinitesimal. 

The  results  of  the  preceding  discussion  may  be  sum- 
marized thus  :  (i)  A  belief  in  spiritualism  or  in  any  other 
form  of  the  preternatural  is  not  per  se  an  insane  delusion  ; 
but  it  may  be  one  of  the  evidences  of  delusion,  or  may,  by 
the  ascendency  it  acquires  over  the  mind  of  the  testator, 
become  ot  give  rise  to  delusion  eventually.  (2)  That  where 
any  person,  whether  a  spiritual  adviser,  a  professed  medium, 

ii4Crim.L.  Mag.,  i. 
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or  one  who  merely  fosters  or  plays  upon  the  superstition  of 
the  testator,  while  not  standing  in  any  confidential  relation 
to  him,  procures  a  testamentary  provision  for  himself  or 
another  person,  through  the  influence  of  the  testator's 
belief,  or  the  relation  in  which  he  stands  to  him,  the  will 
will  be  set  aside  on  the  ground  of  undue  influence.  (3) 
That  where  the  person  benefited,  or  the  one  who  induces 
the  execution  of  the  will,  is  a  spiritual  adviser  or  medium, 
undue  influence  will  be  presumed  from  the  relation  in  which 
he  stands  to  the  testator;  but  where  such  confidential  rela- 
tion does  not  exist,  undue  influence  will  not  be  presumed, 
but  must  be  affirmatively  proved.  (4)  That  it  seems  to  be 
the  doctrine  of  the  courts  that  the  influence  of  preternatural 
beliefs  or  of  alleged  spiritual  communications,  considered 
alone,  is  not  per  se  an  undue  influence  ;  but  (5)  That  on 
the  other  hand  there  seem  to  be  very  strong  grounds  for 
holding  that  it  is  such  an  influence,  so  far  at  least  as  spirit- 
ualism is  concerned,  and  that,  therefore,  no  will  that  has  for 
its  inducement  spiritualistic  communications  can  be  held  to 
be  the  will  of  the  testator.  (6)  That  apart  from  the  ques- 
tion of  delusion  or  undue  influence  there  are  good  reasons 
for  holding,  in  analogy  to  criminal  law,  that  all  alleged 
spiritualistic  communications  and  phenomena  are  false  and 
fraudulent,  and  that  a  will  induced  by  them  is  procured  by 
fraud,  and,  therefore,  is  not  the  will  of  the  testator.  It  is 
claimed  in  conclusion  that  thcj  above  considerations  will  be 
sufficient  to  set  aside  any  will  induced  by  preternatural 
beliefs  that  works  injustice  to  the  natural  and  expectant 
objects  of  a  testator's  bounty,  and  will  do  no  injustice  to 
any  one;  while  the  rule  adopted  in  some  of  the  cases  cited 
above  has  resulted  in  manifest  injustice,  even  to  the  percep- 
tion of  the  Court  which,  albeit  reluctantly,  felt  itself  called 
called  upon  by  technical  rules  to  decide  as  it  did. 
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THE  BEHRING  SEA  CONTROVERSY. 


By  Henry  Flanders,  Esq. 


The  sea  and  the  air  are  the  common  property  of  man 
ind.  They  are  universal  elements,  and  generally  are  in 
aipable  of  appropriation.  Nevertheless,  particular  portion 
f  the  sea,  by  the  approved  usage  of  nations — ^which  is  th( 
nly  recognized  basis  of  international  law — may  become 
le  subjects  of  exclusive  proprietary  right  Those  partic 
lar  portions  of  the  sea  which  constitute  the  maritime 
irritory  of  States  are,  as  stated  by  authoritative  writers  oi 
le  law  of  nations,  as  follows  : 

(i)  Ports,  harbors,  bays,  mouths  of  rivers,  and  adja 
tut  parts  of  the  sea  enclosed  by  headlands  belonging  t( 
lie  same  state. 

(2)  The  sea  along  the  coasts  of  a  state  as  far  as  J 
mnon-shot  will  reach  from  the  shore.  This  formerly  wa 
sually  spoken  of  as  a  marine  league,  that  being  consid 
red  the  extreme  range  of  artillery.  But  the  improvement 
1  ordnance  have  been  so  great  in  recent  years  that  the  rang< 
as  been  doubled,  and  the  limit  of  dominion  thereby  equallj 
nlarged. 

(3)  Straits  and  sounds  bounded  on  both  sides  of  th( 
irritoxy  of  the  same  state,  so  narrow  as  to  be  commande< 
y  cannon-shot  from  both  shores,  and  communicating  fion 
ne  sea  to  another. 

As  to  the  last  head,  it  should  be  observed,  that  a  stat 
lus  situated  with  respect  to  straits  which  connect  sea 
^hose  navigation  is  free  to  all  the  world  cannot  exclude 
ther  states  from  their  use,  inasmuch  as  they  possess  th< 
ght  to  communicate  with  each  other.*  In  other  words 
ley  are  jurisdictional  waters,  but  the  jurisdiction  is  no 

^  This  statement  of  the  case  by  Mr.  Plandbrs  wiU  be  foUowed  ii 
icceeding  numbers  of  the  American  Law  Register  and  Rbvibw  b; 
ipers  presenting  the  case  from  the  respective  points  of  view  of  Grea 
ritain  and  the  United  States. 

'  Wheaton*s  International  Law  (Boyd's  Ed.),  p.  251. 
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exclusive.  The  law  of  nations  operates  concurrently  with 
the  territorial  law  and  admits  the  right  of  passage. 

It  should  also  be  observed,  that  while  the  maritime 
territory  of  a  state  includes,  generally  speaking,  the  waters 
of  gulfs  and  bays  which  indent  its  coasts,  yet  this  observa- 
tion must  be  limited  by  reference  to  the  width  of  these 
waters  at  their  mouths.  In  other  words,  the  claim  to  terri- 
torial right  does  not  include  all  portions  of  all  gulfs  and 
bays — gulfs  and  bays  of  great  extent  being  assimilated  to 
the  open  sea.  Ortolan  lays  down  the  rule  as  follows:* 
**  We  should  range  upon  the  same  line  as  ports  and  roads, 
gulfs  and  bays  and  all  indentations  known  by  other  names, 
when  these  indentations  made  by  the  lands  of  the  same 
state  do  not  extend  in  breadth  the  double  range  of  cannon, 
or  when  the  entrance  caii  be  governed  by  artillery,  or  when 
it  is  naturally  defended  by  islands,  banks  or  rocks.  In  all 
these  cases  we  can  truly  say  that  these  gulfs  or  these  bays 
are  in  the  power  of  the  nation  which  is  the  mistress  of  the 
territory  surrounding  them.  This  state  is  in  possession; 
all  the  reasons  which  apply  to  ports  and  roads  can  be  re- 
peated here.*' 

Delaware  Bay  and  waters  of  like  character  would,  ob- 
viously, fall  within  Ortolan's  rule,  and  Behring's  Sea  with- 
out it,  unless,  indeed,  Russia  had  such  a  peculiar  possession 
of  that  sea  as  to  exclude  other  states  from  its  common  use. 
That  is  to  say,  she  may  possibly  have  had  such  an  exclu- 
sive possession,  with  the  tacit  consent  of  other  nations,  as 
to  give  her  an  instituted  right,  and  which  right  passed  to 
the  United  States  when  she  purchased  the  adjacent  ter- 
ritory. 

In  the  Twee  Gebroeders,'  Lord  Stowell,  while  stating 
the  general  principle  that  in  the  sea,  out  of  the  reach  of 
cannon-shot,  universal  use  is  presumed,  yet  held  that  por- 
tions of  the  sea  are  prescribed  for.  Nevertheless,  the  gen- 
eral presumption,  he  said,  bears  strongly  against  such 
exclusive  rights,  and  the  title  is  a  matter  to  be  established 

*  Diplomatie  de  la  Mer,  vol.  i.,  p.  145. 

•  3  Rob.,  339. 


Digitized  by 


Google 


J2  .  THE   BEHRING  SEA  CONTROVERSY. 

a  the  part  of  those  claiming  under  it,  in  the  same  mann< 
5  all  other  legal  demands  are  to  be  substantiated,  by  clei 
ad  competent  evidence. 

If  portions  of  the  sea  may  be  prescribed  for,  particuh 
ias,  it  should  seem,  may  equally  be  prescribed  for.  Bi 
le  title  in  the  one  case,  as  in  the  other,  must  be  proved  b 
le  same  undoubted  evidence. 

The  question  then,  is,  whether  there  ever  was  such  a 
cclusive  possession  of  the  Behring  Sea  by  Russia,  an 
ith  the  tacit  consent  of  other  nations,  as  to  give  her  pn 
rietorship  and  dominion. 

The  question  arises,  and  concerns  chiefly  Great  Britai 
ad  the  United  States;  the  situation  of  their  territory  o 
le  North  American  continent  and  their  rights  of  navigs 
on  being  involved  in  it,  and  demanding  their  action  wit 
ispect  to  it. 

In  1 82 1  the  Russian  government,  by  an  imperial  ukaa 
rohibited  all  foreign  vessels  from  approaching  within  10 
alian  miles  of  the  coasts  and  islands  then  belonging  t 
.ussia  in  Behring  Sea.  This  ukase  was,  doubtless,  in  th 
iterest  and  at  the  instigation  of  the  Russian- American  Ft 
ompany,  a  powerful  corporation,  originally  chartered  b 
le  Emperor  Paul  in  1799,  and,  by  subsequent  renewal  < 
s  charter,  continuing  to  exist  until  1862.  The  prohib 
on  of  the  ukase  was  manifestly  against  common  righi 
We  can  say  with  assurance,"  says  Ortolan,  **that  th 
pen  sea  is  not  susceptible  of  being  the  property  of  mat 
ecause  the  open  sea  cannot  be  possessed.  .  .  .  The  in 
Dssibility  of  property  in  the  seas  results  from  the  physia 
ature  of  this  element,  which  cannot  be  possessed  an 
hich  serves  as  the  essential  means  of  communication  b< 
veen  men.  The  impossibility  of  empire  over  the  sea 
isults  from  the  equality  of  rights  and  the  reciprocal  ind< 
endence  of  nations." 

Surely,  Russia  had  no  inherent  right  to  take  pare! 
tent  possession  of  100  miles  of  the  sea,  and  prohibit  th 
^ssels  of  all  nations  from  navigating  the  same,  or  eve 
om  approaching  within  that  distance  of  her  coasts  an 
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islands!  If  she  had,  then  it  must  be  conceded  that  she 
alone  had  the  right  of  taking  fish,  seal  and  other  products 
of  the  sea  within  the  line  of  waters  described  by  the  ukase, 
and  also  that  the  United  States,  in  purchasing  her  title, 
acquired  all  the  rights  appertaining  to  it.  But  having  no 
inherent  right  to  lok)  miles  of  the  sea  off  her  coasts  and 
islands,  was  her  claim  made  valid  by  the  assent  and  acqui- 
escence of  other  nations?  What  nation  has,  ever  by  assent 
and  acquiescence,  admitted  such  claim,  or  expressly  or  by 
implication  consented  to  it  ?  By  the  convention  of  Febru- 
ary 29,  1892,  Great  Britain  and  the  United  States  have 
agreed  to  submit  to  arbitration  these  questions: — 

(i)  What  exclusive  jurisdiction  in  the  sea  now  known 
as  the  Behring's  Sea,  and  what  exclusive  rights  in  the  seal 
fisheries  therein,  did  Russia  assert  and  exercise  prior  and  up 
to  the  time  of  the  cession  of  Alaska  to  the  United  States  ? 

(2)  How  far  were  these  claims  of  jurisdiction  as  to  the 
seal  fisheries  recognized  and  conceded  by  Great  Britain? 

(3)  Was  the  body  of  water  now  known  as  the  Beh- 
ring's  Sea  included  in  the  phrase  "  Pacific  Ocean,"  as  used 
in  the  Treaty  of  1825  between  Great  Britain  and  Russia; 
and  what  rights,  if  any,  in  the  Behring's  Sea  were  held  and 
exclusively  exercised  by  Russia  after  said  Treaty  ? 

(4)  Did  not  all  the  rights  of  Russia  as  to  jurisdiction, 
and  as  to  the  seal  fisheries  in  Behring's  Sea  east  of  the  water 
boundary,  in  the  treaty  between  the  United  States  and 
Russia  of  the  30th  March,  1867,  P^^^  unimpaired  to  the 
United  States  under  that  Treaty  ? 

(5)  Has  the  United  States  any  right,  and  if  so,  what 
right  of  protection  or  property  in  the  fur-seals  frequenting 
the  islands  of  the  United  States  in  Behring  Sea  when  such 
seals  are  found  outside  the  ordinary  three-mile  limit  ? 

The  first  question  relates  to  the  exclusive  jurisdiction 
and  rights  asserted  and  exercised  by  Russia  in  the  Behring 
Sea  prior  and  up  to  the  time  of  the  cession  of  Alaska  to  the 
United  States.  Claiming  a  right  does  not  substantiate  it 
And  hence  the  second  question  goes  to  the  point  whether. 
Great  Britain  ever  recognized  and  conceded  such  claim. 
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LIS  is  a  crucial  inquiry,  and  Great  Britain  maintains  ai 
11  maintain  before  the  arbitrators,  that  she  never  did  tl 
e  or  the  other.  She  insists  that  directly  after  the  uka 
1 82 1  the  Russian  government  was  warned  that  Gre 
itain  did  not,  and  would  not,  recognize  the  pretensioi 

up  in  that  paper.  When  ambassador  at  Verona,  : 
22,  the  Duke  of  Wellington,  in  a  note  to  Count  Nesse 
DE,  stated  the  position  of  his  government  as  follow 
Ve  cannot  admit  the  right  of  any  power  possessing  tl 
rereignty  of  a  country  to  exclude  the  vessels  of  othe 
m  the  seas  on  its  coasts  to  the  distance  of  100  Italic 
les.'' 

The  government  of  the  United  States,  on  the  oth( 
lid,  contends  that  the  protests  of  Great  Britain,  embodit 
the  note  of  the  Duke  of  Wellington,  above  quoted,  at 
a  subsequent  note  to  Count  Lieven,  ha<J  reference  to  tl 
ritory  south  of  the  Alaskan  peninsulas  bordering  on  tl 
cific,  and  not  at  all  to  the  Behring  Sea.  Moreover,  tl 
lited  States  further  contends,  that  the  treaty  of  182, 
tween  Great  Britain  and  Russia,  did  not  relate  to  tl 
bring  Sea.  The  article  of  that  treaty  germane  to  tl 
yect  is  as  follows: — 

**  Article  i.  It  is  agreed  that  the  respective  subjec 
the  high  contracting  parties  shall  not  be  troubled  < 
Jested  in  any  part  of  the  ocean  commonly  called  tl 
cific  Ocean,  either  in  navigating  the  same,  in  fishin 
irein,  or  in  landing  at  such  parts  of  the  coast  as  sha 
t  have  been  already  occupied,  in  order  to  trade  with  tl 
Lives,  under  the  restrictions  and  conditions  specified  in  tl 
lowing  articles.'' 

While  admitting  that  the  words  *'  Pacific  Ocean,''  in 
tain  sense,  include  Behring  Sea,  just  as  the  words  **  A 
itic  Ocean"  include  the  Gulf  of  Mexico,  the  govemmei 
the  United  States  insists,  that  although  in  a  grammat 
sense  Behring  Sea  belongs  to  the  waters  of  the  Pacif 
ean,  it  is  not  technically  a  part  of  that  ocean,  any  moi 
in  the  Gulf  of  Mexico  or  the  English  Channel  would,  i 
nmon  parlance,  and  according  to  the  usage  of  the  worl< 
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be  considered  as  included  in  the  Atlantic  Ocean.  Besides,  on 
higher  ground,  the  United  States  maintains,  that  in  a  case 
of  ** proved  necessity"  they  may  go  beyond  the  three-mile 
limit,  and  assert  their  sovereignty  over  the  land  and  waters 
of  Alaska.  Great  Britain  joins  issue  upon  all  these  points. 
She  asserts,  that  so  far  as  diplomatic  representatidu  went, 
she  took  every  step  which  it  was  in  her  power  to  take  **  in 
order  to  make  it  clear  to  the  Russian  government  that  Great 
Britain  did  not  accept  the  claim  to  exclude  her  subjects  for 
100  miles'  distance  from  the  coast,  which  had  been  put 
forward  in  the  ukase  of  1821."' 

And  he  further  asserts  that  the  United  States  through 
Mr.  Adams,  Secretary  of  State  under  Mr.  Monroe,  took 
the  same  ground,  and  explicitly  refused  to  recognize  or  to 
be  bound  by  the  pretensions  of  the  Russian  ukase.  His 
words,  addressed  to  the  Russian  Chancellorie  in  1825,  are 
as  follows:  *'The  pretensions  of  the  Russian  (Imperial) 
Government  extend  to  an  exclusive  territorial  jurisdiction 
from  the  45th  degree  of  North  latitude  on  the  Asiatic  coast 
to  the  latitude  of  51  North  on  the  West  coast  of  the  Amer- 
ican Continent,  and  they  assume  the  right  of  interdicting 
the  navigation  and  the  fishing  of  all  other  nations  to  the 
extent  of  one  hundred  miles  from  the  whole  of  the  coast. 
The  United  States  can  admit  no  part  of  these  claims.'' 

Hence  the  contention  of  Great  Britain  is  that  the 
United  States  are  now  estopped  to  set  up  the  Russian  claim 
to  territorial  jurisdiction  over  Behring  Sea,  as  part  of  her 
title,  when  she  repudiated  that  claim  and  refused  to  be 
bound  by  it  when  Alaska  belonged  to  Russia. 

Moreover,  she  declares  that  the  Treaty  of  1825,  the 
first  article  of  which  we  have  already  quoted,  **  was  intended 
to  n^ative  the  extravagant  claim  that  had  recently  been 
made  on  the  part  of  Russia,*'  and,  in  point  of  fact,  did,  by 
express  stipulation,  secure  its  renunciation.  Great  Britain, 
however,  denies,  even  if  the  phrase  *'  Pacific  Ocean,"  used 
in  the  treaty  of  1825,  ^^^  "^^  include  Behring  Sea,  that 
her  inherent  rights  to  free  passage  and  free  fishing  over  a 

1  Lord  Sausbury*s  Dispatch  of  February  21,  1891. 

Digitized  by  VjOOQ IC 


596  THE   BEHRING  SEA   CONTROVERSY. 

vast  extent  of  ocean  would  be  effectively  renounced  by 
mere  reticence  or  omission.  **  The  right,''  says  Lord  Salis- 
bury, '*is  one  of  which  we  would  not  be  deprived  unless 
we  consented  to  abarjdon  it,  and  that  consent  could  not  be 
suflSciently  inferred  from  our  negotiations  having  omitted 
to  mention  the  subject  upon  one  particular  occasion."* 
Nevertheless,  Great  Britain  insists  that  Behring  Sea  was 
included  in  the  term  *'  Pacific  Ocean  "  as  used  in  the  Treaty 
of  1825,  ^^^  was  intended  to  be  so  included;  that  it  is  as 
much  a  part  of  the  Pacific  Ocean  as  the  Bay  of  Biscay  is  a 
part  of  the  Atlantic  Ocean;  that  gi\nng  a  separate  designa- 
tion to  a  part  of  the  ocean  does  not  exclude  it  from  the  gen- 
eral designation,  and  that  the  tenn  for  the  whole  includes 
all  the  parts. 

''If,  then,''  says  Lord  Salisbury,  "inordinary  lan- 
guage, the  Pacific  Ocean  is  used  as  a  phrase  including  the 
whole  sea  from  Behring  Straits  to  the  Antarctic  Circle,  it 
follows  that  the  ist  article  of  the  treaty  of  1825  ^^^  secure 
to  Great  Britain  in  the  fullest  manner  the  freedom  of  navi- 
gation and  fishing  in  Behring  Sea.  In  that  case  no  infer- 
ence, however  indirect  or  circuitous,  can  be  drawn  fh)m 
any  omission  in  the  language  of  that  instrument  to  show 
that  Great  Britain  acquiesced  in  the  usurpation  which  the 
ukase  of  182 1  had  attempted.  The  other  documents  which 
I  have  quoted  sufficiently  establish  that  she  not  only  did  not 
acquiesce  in  it,  but  repudiated  it  more  than  once  in  plain 
and  unequivocal  terms ;  and  as  the  claim  made  by  the 
ukase  has  no  strength  or  validit}'  except  what  it  might 
derive  from  the  assent  of  any  power  whom  it  might  aflFect, 
it  results  that  Russia  has  never  acquired  by  the  ukase  any 
right  to  curtail  the  natural  liberty  of  Her  Majesty's  subjects 
to  navigate  or  fish  in  these  seas  anywhere  outside  territorial 
waters.  And  what  Russia  did  not  herself  possess  she  was 
not  able  to  transmit  to  the  United  States. 

**Her  Majesty's  Government  have,   in  view  of  these 
considerations,   no   doubt  whatever  that   British   subjects 
enjoy  the  same  rights  in  Behring  Sea  which  belong  to  them 
in  every  other  portion  of  the  open  ocean." 
*  Dispatch  of  February  21, 1891. 
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It  will  be  observed  that  the  questions  between  the  two 
governments  are  of  such  a  character,  and  their  imperative 
claims  are  so  sharply  opposed,  that  in  the  ordinary  course 
of  things  one  or  the  other  must  give  way  and  abandon  its 
pretensions,  or  war  must  needs  result.  Happily,  they  are 
to  be  determined  by  arbitration,  and  each  government  will 
have  an  opportunity  to  show  by  documentary  evidence  how 
much  or  how  little  it  has  encouraged  or  resisted  the  claim 
put  forward  by  Russia  in  the  ukase  of  1821,  to  an  exclu- 
sive jurisdiction  of  Behring  Sea.  If  that  jurisdiction  should 
be  sustained  by  the  arbitration,  then  the  question  follows 
whether  that  jurisdiction,  and  the  rights  growing  out  of  it, 
in  respect  to  the  seal  fisheries,  did  not  pass  unimpaired  to 
the  United  States,  by  the  purchase  of  Alaska,  in  1867  ? 

The  fifth  and  last  question  to  be  submitted  to  the  arbi- 
tration is  one  of  great  interest  and  serious  import.  It  is, 
whether  the  United  States  has  any  right,  and,  if  so,  what 
right  of  protection  or  property  in  the  fur  seals  frequenting 
the  islands  of  the  United  States  in  Behring  Sea  when  such 
seals  are  found  outside  the  ordinary  three-mile  limit  ?  Great 
Britain  admits  that  seals  landing  on  the  islands  and  the 
shores  of  the  mainland,  or  found  in  the  waters  within 
cannon  shot  of  the  coast,  cannot  lawfully  be  captured  by 
her  subjects;  not,  perhaps,  because  they  are,  in  a  strict 
sense,  the  property  of  the  United  States,  but  because  the 
citizens  or  subjects  of  other  nations  cannot  invade  her  juris- 
diction for  the  purpose  of  such  captures.  But  she  main- 
tains that  on  their  way  to  and  from  the  islands  and  shores,  • 
outside  the  three  mile  limit,  they  may  be  taken  by  any- 
body, the  same  as  salmon  or  cod,  or  any  other  product  of 
the  sea. 

With  respect  to  the  general  right  of  fishing,  the  two 
governments  have  held  very  different  positions.  The  govern- 
ment of  the  United  States  has  hitherto  asserted  that  her 
fishermen  may  lawfully  proceed  within  the  bays,  gulfs  and 
coves  that  indent  the  coasts  of  the  British  Provinces,  provided 
the  headlands  are  more  than  six  miles  apart,  and  provided 
also  they  keep  more  than  three  miles  from  the  shore.     The 
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ish  government,  on  the  contrary,  has  asserted  her  i 
Lve  jurisdiction  to  all  within  the  headlands,  no  mat 
far  apart  they  may.be. 

If  the  American  claim  as  to  the  fisheries  in  general 
icable  to  the  seal  fisheries  as  well,  then  the  present  a 
ion  of  the  United  States,  apart  from  its  claim  arisi 
I  the  Russian  title,  is  inconsistent  and  embarrassii 
we  cannot  help  thinking  that  the  seal  fisheries  sta 
1  a  different  footing,  and  can  be  supported  upon  higl 
mds.  The  right  of  protection  or  property  in  these  s 
iries  must  appeal  strongly  to  the  common  instinct 
ce  and  humanity.  The  ground  upon  which  that  rig 
ised  is  thus  generally  stated  by  Mr.  Blaine: 
*'The  Government  of  the  United  States  holds  that  t 
ership  of  the  islands  upon  which  the  seals  breed,  tl 
habit  of  the  seals  in  regularly  resorting  thither  a 
ing  their  young  thereon,  that  their  going  out  from  t 
ids  in  search  of  food  and  regularly  returning  there 
all  the  facts  and  incidents  of  their  relation  to  the  islar 
to  the  United  States  a  property  interest  therein;  tl 
property  interest  was  claimed  and  exercised  by  Rusj 
ng  the  whole  period  of  its  sovereignty  over  the  land  a 
irs  of  Alaska ;  that  England  recognized  this  propei 
rest  so  far  as  recognition  is  implied  by  abstaining  frc 
titerference  with  it  during  the  whole  period  of  Russij 
ership  of  Alaska,  and  during  the  first  nineteen  years 
sovereignty  of  the  United  States.  It  is  yet  to  be  deb 
td  whether  the  lawless  intrusion  of  Canadian  vessels 
)  and  subsequent  years  has  changed  the  law  and  equi 
le  case  theretofore  prevailing.'** 

Mr.  Bi^AiNB  to  Sir  JuuAN  Pauncbportb,  April  14,  1891. 
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SUPREME  COURT  OF  MINNESOTA. 


Sparrow  v.  Pond  (Pond,  Intervener). 


Syllabus. 

Growing  Crops— Liability  to  Execution^"  Fructus  Industriales*'  and 
"  Fructus  Maturates  *' — Blackberries, 

At  common  law  those  products  of  the  earth  which  are  annual,  are 
raised  by  yearly  manurance  and  labor,  and  essentially  owe  their  annual 
existence  to  the  cultivation  of  man,  termed  ''emblements,"  and  some- 
times *^ fructus  industriales^*'  including  grain,  garden  vegetables  and  the 
like,  are,  even  while  still  annexed  to  the  soil,  treated  as  chattels,  and  may 
be  attached  or  taken  in  execution. 

On  the  other  hand,  the  fruit  of  trees,  perennial  bushes  and  grasses 
growing  from  perennial  roots,  and  called,  by  way  of  contradistinction, 
*' fructus  naturaleSy*'  are,  while  still  unsevered  from  the  soil,  considered 
as  pertaining  to  the  realty,  and  are  not  subject  to  attachment  or  execu- 
tion apart  from  it. 

The  proper  test  by  which  to  distinguish  between  '* fructus  indus- 
triales  **  and  *' fructus  naturales**  is  whether  the  subject  matter  will  bear 
successive  crops  for  years,  thus  permanently  enhancing  the  value  of  the 
land,  or  will  produce  a  single  crop  only,  which  will  be  the  sole  return  for 
the  labor  expended. 

Blackberry  bushes  are  perennial,  and  when  once  planted  yield  suc- 
cessive crops.  Blackberries,  therefore,  are  '* fructus  naturales,**  and, 
while  growing  on  the  bushes,  are  not  subject  to  levy  and  sale  on  execu- 
tion as  personal  property. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

6".  T.  Littleton^  for  appellant  Samuel  Lord  and  Rob- 
ert Taylor^  for  respondent 

Opinion  of  the  Court. 

Mitchell,  J.  At  common  law  those  products  of  the 
earth  which  are  annual,  and  are  raised  by  yearly  manur- 
ance and  labor,  and  essentially  owe  their  annual  existence  to 
the  cultivation  of  man,  termed  **  emblements,*'  and  some- 
times ^''fructus  industrialesy^^  were,  even  while  still  annexed 
to  the  soil,  treated  as  chattels,  with  the  usual  incidents 
thereof  as  to  seizure  on  attachment  during  the  owner's  life, 
and  transmission  after  his  death.     This  class  included  grain. 
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garden  vegetables  and  the  like.  On  the  other  hand,  the 
fruit  of  the  trees,  perennial  bushes  and  grasses  growing 
from  perennial  roots,  and  called,  by  way  of  contradistinc- 
tion, ^^fructus  naiurales^^^  were,  while  unsevered  from  the 
the  soil,  considered  as  pertaining  to  the  realty,  and  as  such 
passed  to  the  heir  at  the  death  of  the  owner,  and  were  not 
subject  to  attachment  during  his  life.*  A  possible  excep- 
tion to  this  classification  is  the  case  of  hops  on  the  vines, 
which  have  been  held  to  be  personal  chattels,  and  subject 
'to  sale  as  such.  The  ground  upon  which  this  seems  to  be 
held  is  that,  although  the  roots  of  bops  are  perennial,  the 
vines  die  yearly,  and  the  crop  from  the  new  vines  is  wholly 
or  mainly  dependent  upon  annual  cultivation.  The  decis- 
ions upon  that  question,  however,  seem  to  be  all  based  upon 
the  old  case  of  Latham  v.  Atwood.*  It  is  sometimes  stated 
that  the  test  whether  an  unsevered  product  of  the  soil  is  an 
emblement,  and,  as  such,  personal  property,  is  whether  it  is 
produced  chiefly  by  the  manurance  and  industry  of  the 
owner.  But,  while  this  test  is  correct  as  far  as  it  goes,  it  is 
incomplete.  Under  modem  improved  methods,  all  fruits 
are  cultivated,  the  quality  and  quantity  of  the  yield  depend- 
ing more  or  less  upon  the  annual  expenditure  of  labor  upon 
the  trees,  bushes  or  vines;  but  it  has  never  been  held  that 
fruit  growing  upon  cultivated  trees  was  subject  to  levy  as 
personal  property.  No  doubt  all  emblements  are  produced 
by  the  manurance  and  labor  of  the  owner,  and  are  called 
^^fructus  industriales^^  for  that  reason;  but  the  manner,  as 
well  as  purpose  of  planting,  is  an  essential  element  to  be 
taken  into  consideration.  If  the  purpose  of  planting  is  not 
the  pennanent  enhancement  of  the  land  itself,  but  merely 
to  secure  a  single  crop,  which  is  to  be  the  sole  return  for 
the  labor  expended,  the  product  would  naturally  fall  under 
the  head  of  **  emblements."  On  the  other  hand,  if  the 
tree,  bush  or  vine  is  one  which  requires  to  be  planted  but 

^  4  Kent,  Comm.;  4  Bac.  Abr.  372,  tit.  "  Emblements ;  Freem.  Bx'ns, 
{  113  ;  I  Schouler,  Pers.  Prop.,  J  100  et  seq.  ;  State  v.  GemmUl,  i  Houst. 
(Del.),  9  ;  Craddock  v,  Riddlesbarger,  2  Dana,  205  ;  9  Amer.  &  Eng.  Enc 
Law,  tit.  *'  Crops  ;"  Rodwell  v.  Phillips,  9  Mees.  &  W.,  501. 

*  Cro.  Car.  515.    See  Frank  v.  Harrington,  36  Barb.,  415. 
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once,  and  will  then  bear  successive  crops  for  jears,  the 
planting  would  be  naturally  calculated  to  permanently  en- 
hance the  value  of  the  land  itself,  and  the  product  of  any 
one  year  could  not  be  said  to  essentially  owe  its  existence 
to  labor  expended  during  that  year;  and  hence  it  would  be 
classed  among  ^^fructus  naturales^^'^  and  the  right  of  emble- 
ments would  not  attach.*  This  classification  is,  of  course, 
more  or  less  arbitrary,  but  it  is  the  one  unifonnly  adopted 
by  the  courts  (unless  hops  be  an  exception),  and  it  is  the 
only  one  which  will  furnish  a  definite  and  exact  rule. 
Blackberry  bushes  are  perennial,  and  when  planted  once 
yield  successive  crops.  They  grow  wild,  but  like  ever>'  other 
kind  of  fruit  or  berry,  are  improved  by  cultivation.  The 
quantity  and  quality  of  the  yield  is  largely  dependent  upon 
the  amount  of  annual  care  expended  upon  them,  but  the 
difierence  in  that  respect  between  them  and  other  fruits  is 
only  one  ol  degree.  It  seems  to  us  quite  clear  that  at  com- 
mon law  such  berries,  while  growing  upon  the  bushes  were 
not  subject  to  levy  on  execution  as  personal  property,  and 
we  have  no  statute  changing  the  rule.  Evidently  the  main 
purpose  of  section  315,  c.  66,  Gen.  St.,  was,  while  permit- 
ting immature  growing  crops  to  be  levied  on,  to  prohibit 
their  sale  until  they  were  ripe  and  fit  to  be  harvested.  The 
word  ** crops"  had,  long  before  this  statute,  acquired  in 
law  a  meaning  synonymous  with  or  equivalent  to  the  com- 
mon-law term  **  emblements,"  and  neither  of  them  included 
fruits  of  perennial  trees  or  shrubs,  and  it  is  to  be  presumed 
that  the  term  ** crops"  is  used  in  the  statute  in  this  same 
sense.  The  only  change  eflfected  by  the  statute  as  to  the 
kinds  of  products  of  the  earth  which  may  be  levied  on,  while 
still  attached  to  the  soil  is,  perhaps,  to  include  perennial 
grasses.  As  we  are  of  opinion  that  these  berries,  while 
growing  on  the  bushes,  were  not  subject  to  levy  as  personal 
property,  it  becomes  unnecessary  to  consider  any  other  ques- 
tion in  the  case.  To  prevent  misapprehension  hereafter,  it 
may  be  well,  however,  to  say,  with  reference  to  the  ques- 

*  Darlington,  Pers.  Prop.,  26. 
39 
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tion  whether  crops  growing  upon  a  homestead  under 
statutes  of  the  State  are  subject  to  levy,  or  whether  tl 
seizure  would  be  an  interference  with  the  beneficial 
and  control  of  the  homestead  by  the  debtor,  that  it  is 
determined,  as  counsel  for  appellant  assume,  by  the  case 
Erickson  v,  Patterson.  ^     In  that  case  the  grain  grew  u] 
land  entered  under  the  United  States  Homestead  Law, 
the  provisions  of  which  the  land  was  not  liable  for  de 
contracted  prior  to  the  issuing  of  the  patent,  the  exempt 
not  being  at  all  dependent  upon  occupancy  and  user  a 
home.     Hence  that  case  would  not  necessarily  control 
question  discussed  in  the  present  case.     Judgment  affirm 

Levy  on  Growing  Crops. 


I. — Although,  as  a  general  rule, 
growing  crops  are  a  part  of  the 
land  to  which  they  are  attached 
(Preston  v.  Ryan,  45  Mich.,  174), 
and,  if  belongfing  to  the  owner  of 
the  land,  will  pass  by  a  sale  of  it, 
either  voluntary  or  under  execu- 
tion, unless  specially  reserved: 
Terhune  v.  Elberson,  2  Pa.,  726; 
Bear  v.  Bitzer,  16  Pa.,  175;  Hen- 
drickson  v.  Ivins,  Saxton,  522 ; 
Bloom  V.  Welsh,  3  Dutch.,  177; 
Foote  V,  Colvin,  3  Johns.,  222 ; 
Austin  V.  Sawyer,  9  Co  wen,  40; 
Pattison  v,  Hull,  9  Cowen,  754; 
Gillett  V,  Balcom,  6  Barb.  (N.  Y.), 
370;  Crews  V,  Pendleton,  i  Leigh 
(Va.),  297;  Pitts  V,  Hetadrix,  6  Ga., 
452 ;  Jones  v.  Thomas,  8  Blackf. 
(Ind.),  428;  Floyd  v.  Ricks,  14 
Ark.,  286;  Rankin  v.  Kinsey,  7  111. 
App.,  215;  Dail  V.  Freeman,  92  N. 
C,  351.  Contra,  Houts  v.  Show- 
alter,  10  Ohio  St.,  1 24,' yet,  if  they 
are  such  as  are  produced  by  annual 
labor  and  cultivation,  they  are  to 
be  regardied  and  treated  in  most 
respects  as  personal  chattels.  As 
such,  they  may  be  conveyed  by 
parol,  go  to  the  executor  or  ad- 

^  50  N.  W.  Rep.  (Minn.),  699. 


ministrator  instead  of  to  the  h 
and  may  be  levied  upon  and  s 
under  execution  :  4  Bac.  Abr.  B: 
and  Admrs.  (H.)  i,  Bouvier's 
(1844},  p.  83;  Brittain  v^  McKa; 
Ired.  (N.  C.  L.),  265;  Westbrool 
Eager,  i  Harrison  (16  N.  J.  L.), 
Kimball  v.  Sattley,  55  Vt..  2 
Such  crops  are  known  as/rui 
industriaUs,  to  distinguish  th 
from  the  perennial  products  of 
earth,  such  as  timber,  grass  and 
fruits  of  trees,  which  are  cal 
fructus  naturales^  and  are  c 
sidered  and  treated  as  part  of 
realty,  until  severed  from  it  in  i 
or  in  law.  They  are  also  termec 
law  emblements,  and,  propc 
speaking,  include  only  the  pro 
of  soivn  land;  but  the  name  \ 
been  extended  not  only  to  grow 
crops  of  com  and  grain,  but  als< 
roots  planted  and  other  ann 
artificial  profits:  Smith  v,  Tritt 
Dev.  &  Bat  (N.  C.  L.),  241 ;  S. 
28  Am.  Dec.,  565.  There  was  1 
merly  a  widely-spread  idea,  h< 
ever,  that  ^-^txi  fructus  industrioi 
while  still  growing  and  derivi 
nutriment  from  the  soil,  were  to 
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regarded  as  part  of  the  realty  so  fiw 
as  their  seiztire  in  execution  was 
concerned,  and  that  they  became 
stamped  with  the  character  of  per- 
sonalty for  all  purposes  only  when 
ripe,  and,  therefore,  no  longer  in- 
intimately  connected  with  the  land, 
but  ready  to  be  severed  from  it  In 
other  words,  that  their  personal 
nature  depended  upon  an  implied 
severance,  due  to  the  fact  of  matur- 
ity. This  view  is  strongly  hinted 
at  in  some  comparatively  late  cases : 
Warwick  v,  Bruce,  2  M.  &  S.,  205  ; 
Parker  v.  Staniland,  11  East,  362  ; 
Heard  v,  Fairbanks,  5  Mete.  (Mass.), 
Ill;  Mulligan  v,  Newton,  16  Gray 
(Mass.),  211.  But  this  doctrine 
was  too  whimsical  to  survive  the 
application  of  modem  practical 
legal  principles;  and  it  is  now 
firmly  established  that  annual 
crops,  raised  by  yearly  labor  and 
cultivation,  are  to  be  regarded  as 
personal  chattels,  independent  of 
and  distinct  from  the  land,  without 
regard  to  whether  they  are  still 
growing  or  have  matured  and 
ceased  to  derive  any  nutriment 
from  the  soil :  Garth  v,  Caldwell, 
72  Mo.,  622. 

II. — Amon^frudus  industriales, 
and,  therefore^  liable  to  be  taken  in 
execution,  have  been  classed  grain 
of  all  kinds,  wheat,  rye,  oats  and 
corn,  and  presumably  rice,  barley 
and  buckwheat:  Poole's  case,  i 
Salk.,  368;  Peacock  v.  Purvis,  2 
Brod.  &  Bing.,  362;  Austin  v.  Saw- 
yer, 9  Cowen,  39 ;  Green  v,  Arm- 
strong, I  Den.,  550;  Shepard  v. 
Philbrick,  2  Den.,  174;  Whipple  v. 
Foot,  2  Johns.,  418;  S.  C,  3  Am. 
Dec,  442;  Stewart  v.  Doughty,  9 
Johns.,  108 ;  Hartwell  v,  Bissell,  17 
Johns.,  128 ;  Stambaugh  v.  Yeates, 
2  Rawle,  161 ;  Backenstoss  v.  Stab- 
ler, 33  Pa.,  251 ;  Hershey  v.  Metz- 
gar,  90  Pa.,  217 ;  Long  v.  Seavers, 


103  Pa.,  517 ;  Westbrook  v.  Eager, 
supra;  Penhallow  v.  Dwight,  7 
Mass.,  34;  S.  C.  5  Am.  Dec.,  21 ; 
Heard  v.  Fairbanks,  supra;  Mul- 
ligan V,  Newton,  supra  ;  Smith  v. 
Tritt,  supra;  Carson  v,  Browden, 
2  Lea  (Tenn.),  701;  Enckson  v. 
Patterson,  50  N.  W.  Rep.,  699 ;  cot- 
ton :  McKenzie  v.  Lampley,  31 
Ala.,  526 ;  Devore  v.  Kemp,  3  Hill 
(S.  C),  259;  pease,  beans,  tares, 
hemp,  flax,  saffi-on  :  i  Washb.  Real 
Pr.,  102 ;  Coombs  v,  Jordan,  3 
Bland.  Ch.  on  p.  312,  S.  C.  22  Am. 
Dec.,  286 ;  cabbage:  Ross  v,  Welch, 
II  Gray,  77  Mass.,  235;  Mulligan 
V,  Newton,  supra ;  broom  com  : 
Bowman  v.  Com.,  8  Ind.,  58 ;  to- 
bacco :  Coombs  v,  Jordan,  supra  ; 
melons :  4  Bac  Abr.,  p.  83,  Exrs. 
and  Admrs.  (H.),  i ;  i  Washb. 
Real  Pr.,  102,  and,  in  general,  all 
vegetables  :  Backenstoss  v.  Stabler, 
supra.  All  annual  roots,  also,  such 
as  potatoes :  Warwick  v,  Bruce,  2 
M.  aud  S.,  205;  Parker  v,  Stani- 
land, II  East,  362  ;  Evans  v,  Rob- 
erts, 5  B.  and  C,  828;  Jones  v. 
Flint,  10  Ad.  and  El.,  753  ;  Sains- 
bury  V.  Matthews,  4  M.  and  W., 
343  ;  Heard  v,  Fairbanks,  supra ; 
Mulligan  v.  Newton,  supra;  car- 
rots: Coombs  V.  Jordan,  supra; 
parsnips:  4  Bac.  Abe.,  supra;  9 
Vin.  Abr.,  371,  pi.  70,  and  turnips, 
Dunne  v,  Ferguson,  Hayes,  540, 
although  they  go  to  the  heir,  and 
not  to  the  executor,  according  to 
Bacon  and  Viner  in  the  passages 
cited,  on  account  of  a  fancied  in- 
jury to  be  done  to  the  inheritance 
by  digging  them,  may,  neverthe- 
less, be  now  taken  in  execution  as 
personal  chattels,  notwithstanding 
the  decision  in  Emerson  v.  Heelis, 
2  Taunt.,  38,  that  turnips  were 
fructus  naiurdUs,  In  short,  all 
crops  of  a  purely  annual  nature, 
including  even  sugar-cane  and  pep- 
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permint,  are  personal  chattels,  and 
may  be  taken  in  execution. 

Among  fructus  naturales  have 
been  classed  growing  or  standing 
timber  (4  Bac.  Abr. ,  supra;  Green 
V,  Armstrong,  i  Den.,  550;  Slocum 
V,  Seymour,  36  N.  J.  L.,  138;  Put- 
ney V,  Bay,  6  N.  H.,  430;  Olmstead 
V.  Niles,  7  N.  H.,  522;  Wilson  v. 
Douglas,  10  W.  N.  C,  527),  growing 
underwood,  (Scorell  v.  Boxall,  i 
Younge  &  J.,  396),  fruit  trees 
(Adams  v.  Smith,  Breese,  221),  and 
the  fruit  thereon,  such  as  apples, 
pears,  cherries,  quinces,  plums, 
apricots,  peaches,  and  presumably 
oranges,  lemons,  bananas,  etc. ; 
Rodwell  V.  Phillips,  9  M.  &  W., 
501 ;  Craddock  v.  Riddlesbarger,  2 
Dana  (Ky.),  205  ;  Roe  v.  Gemmill, 
I  Houst.  (Del.),  9,  growing  grass  ; 
(Crosby  v.  Wadsworth,  6  East,  602; 
Carrington  v.  Roots,  2  M.  &  W., 
248;  Norris  v.  Watson,  22  N.  H., 
364;  S.  C,  55  Am.,  Dec,  160),  and 
nuts  of  all  kinds,  chestnuts,  shell- 
barks,  almonds,  walnuts,  and  the 
like  (Anon.,  Freem.  Ch.,  210). 
With  these,  according  to  Sparrow 
V.  Pond  (Minn.),  52  N:  W.  Rep., 
36,  (the  principal  case),  should 
be  included  blackberries,  and  by 
analogy  all  berries,  as  raspberries 
and  strawberries,  and  also  goose- 
berries, currants  and  grapes,  which 
are  the  annual  produce  of  per- 
ennial roots  or  plants.  There  has 
been  some  difference  of  opinion  in 
regard  to*"  plants  which  are  not 
strictly  of  either  annual  or  peren- 
nial nature,  but  which  have  to  be 
replaced  ailer  a  limited  number  of 
years,  of  which  clover  is  perhaps 
the  most  widely  known  example. 
In  Williams  on  Executors,  454,  it 
is  suggested  that  these,  because  of 
the  greater  care  and  labor  neces- 
sary for  their  production,  were  to 
be    classed    with   fructus    indus- 


Males  ;  but  this  view  was  rejecte 
so  far  at  least  as  clover  was  co 
cemed,  in  Evans  v.  Iglehart,  6  Gi 
&  J.,  171,  on  the  ground  that,  co 
ceding  that  it  was  not  a  perenni 
grass,  **  neither  is  it  a  grass  of  01 
year  only,  nor  the  subject  of  ci 
tivation  after  it  is  sown."  Wii 
regard  to  the  purely  annual  grassc 
such  as  sainfoin,  and  the  so-call< 
Hungarian  grass  (which  is  really 
grain),  there  can  be  no  doubt  th 
they  are  to  be  considered,  like  ai 
other  annual  crop,  as  fructus  i 
dustriales,  and  therefore  liable 
levy  and  sale  under  execution. 

Some  products,  however,  whi< 
would  seem  at  first  glance  to  U 
naturally  into  the  division  of  fru 
tus  naturales,  have  been  held  I 
the  courts  to  be  fructus  indt^ 
triales.  The  most  prominent 
th^e  exceptions  is  that  of  hop 
These  have  been  almost  uniform 
regarded  as  personal  proper 
Latham  v,  Atwood,  Cro.  Car.,  511 
Anon.  Freem.  Ch.,  210 ;  Frank 
Harrington,  36  Barb.  (N.  Y.),  41 
Contra,  Waddington  v,  Bristow, 
Bos.  &  P.,  452,  on  the  ground  thi 
although  they  grow  out  of  pere 
nial  roots,  the  vines  die  yearl 
and  the  annual  crop  therefore  d 
pends  in  a  great  degree  upon  tl 
annual  labor  and  manuring  of  tl 
owner,  and  is  to  be  considered  \ 
really  an  annual  product.  Cru< 
turpentine,  usually  known 
"scrape,**  is  treated  as  person 
property  while  still  adhering  to  tJ 
trees,  because  **it  is  not  the  spo 
taneous  product  of  the  trees,  bi 
requires  annual  labor  and  cultiv 
tion."  Lewis  v.  McNatt,65  N.  C 
65.  Trees  in  a  nursery,  als 
planteil  for  the  temporary  purpa 
of  cultivation  until  they  are  o! 
enough  to  sell,  are  to  be  regards 
as  personal  property  for  most  pu 
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poees,  and  the  tenant  may  sell 
them,  because  such  in  his  trade. 
Wyndham  v.  Way,  4  Tannt,  316  ; 
Penton  v.  Robart,  2  Bast.,  88;  Mil- 
ler V.  Baker,  i  Mete.  (42  Mass.), 
27 ;  Whitmarsh  v.  Walker,  Id., 
313;  Maples  V,  Millon,  31  Conn., 
598.  The  same  rule  would  apply 
to  plants  and  bulbs  raised  by  a 
florist  for  sale,  and  also  to  those, 
which,  although  perennial,  are 
cultivated  for  the  sake  of  the  an- 
nual crop  of  flowers. 

The  character  of  realty  impressed 
upon  fructus  naturales  may  be 
changed  to  that  of  personalty  by  a 
severance  from  the  soil,  either 
actual,  as  by  felling  timber,  cutting 
grass,  or  gathering  fruit  and  nuts, 
or  in  law,  as  by  a  written  convey- 
ance of  the  subject-matter;  and 
they  will  then  become  subject  to 
all  the  incidents  of  personalty,  in- 
cluding liability  to  seizure  in  exe- 
cution. (Smith  V,  Jenks,  i  Den., 
580,  S.  C.  I  N.  Y.,  90 ;  McClintock's 
App.,  71  Pa.,  366 ;  Caldwell  v. 
Fifield,  24  N.J.  U,  150;  Favorite 
V,  Deardor£f,  84  Ind.,  555.)  A 
mere  mortgage  of  growing  trees  or 
grass,  however,  does  not  work  a 
severance  until  the  mortgage  be- 
comes absolute  by  the  non-per- 
formance of  its  conditions.  Bank 
V.  Crary,  i  Barb.  (N.  Y.),  543.  As 
between  landlord  and  tenant,  a 
severance  frequently  occvu^  when, 
by  custom  or  otherwise,  the  tenant 
becomes  entitled  to  crops  which 
are  onlinarily  part  of  the  realty. 
Wintermute  v.  Light,  46  Barb.  (N. 
Y.),  278.  A  written  agreement  by 
the  landlord  that  the  tenant  shall 
have  the  fruit  of  certain  trees  after 
the  termination  of  the  lease,  would 
certainly  work  a  severance  of  it 
when  that  event  took  place.  So, 
too,  a  retention  of  the  ownership 
or  control  of  the  soil  by  the  land- 


lord would  work  a  severance  of 
whatever  frucius  naturales  the 
tenant  was  entitled  to  under  the 
lease.  Even  in  Louisiana,  where 
growing  crops  are  expressly  de- 
clared by  statute  to  be  part  of  the 
immovable,  the  growing  crop  of  a 
tenant  is,  as  to  him,  a  movable, 
and  hence  is  liable  to  levy  and  sale 
by  a  judgment  creditor.  (Porche 
V,  Bodin,  28  La.  An.,  761  ;  Pickens 
V,  Webster,  31  La.  An.,  870.)  Al- 
though, as  has  been  seen,  growing 
crops  pass  by  a  convejrance  of  the 
land,  yet  if  that  conveyance  be  in 
fraud  of  creditors,  and  the  crops  be 
such  as  are  liable  to  execution  in 
die  hands  of  the  grantor,  they  will 
be  subjected  to  the  claims  of  the 
creditors.  Ericksou  v,  Patterson 
(Minn.),  50  N.  W.  Rep.,  699. 

III.— The  old  test  by  which /rwr- 
ius  indusiriales  were  distinguished 
from  fructus  naturales  was, 
whether  they  were  produced  by 
the  annual  labor  and  manurance 
of  the  owner,  or  were  simply  the 
spontaneous  product  of  the  earth. 
It  is  evident  at  a  glance  that  if 
this  rule  is  to  be  applied  strictly 
now,  it  will  lead  to  very  different 
results  from  those  to  which  it 
formerly  led.  When  it  was  adopted, 
the  art  of  growing  fruit,  as  at 
present  understood,  was  practically 
unknown.  There  was  but  little 
market  for  its  sale,  and  the  trees 
that  were  planted,  being  only  for 
the  owner's  own  use,  were  usually 
left  to  take  care  of  themselves, 
without  any  special  care  or  manur- 
ance. But  all  this  is  now  changed, 
and,  on  account  of  competition  and 
the  ravages  of  insect  pests,  fruit 
trees  are  now  of  necessity  cultivated 
with  extreme  care,  at  least  by  those 
who  make  it  a  successful  specialty. 
This  is  especially  the  case  with 
peaches ;    and,    although,   as    has 
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been  noted,  one  Delaware  case 
(Roe  V,  Gemmill,  supra)^  has  held 
that  peaches  SLve/ructus  naturaleSy 
and  cannot  be  taken  in  execution 
while  still  on  the  trees;  a  Maryland 
case  (Pumer  v.  Piercy,  40  Md.,  212, 
S.  C.  17  Am.  Rep.,  591),  claims 
that  "a  growing  crop,  of  peaches 
or  other  fruit  requiring  periodical 
expense,  industry  and  attention  in 
its  yield  and  production,  may  be 
well  classed  as  fructus  industri- 
aies.**  If  this  is  to  hold  good,  all 
cultivated  fruits  and  berries,  which 
have  heretofore  been  classed  as 
fructus  naiurales,  must  now  be 
considered  and  treated  9&  fructus 
industriales^  and  the  only  fruits  to 
remain  under  their  old  classifica- 
tion be  those  which,  like  huckle- 
berries and  cranberries,  are  still 
allowed  to  grow  in  a  wild  or  semi- 
wild  state,  with  little  or  no  cultiva- 
tion, except  their  first  planting. 

The  reasons  for  reiecting  the  old 
test  and  its  attendant  consequences 
are  very  strongly  presented  in  the 
preceding  opinion,  and  the  criterion 
there  laid  down  seems  to  be  much 
more  in  harmony  with  the  spirit  of 
the  common  law  rule,  in  view  of 
the  changed  circumstances  of  the 
present  The  test  of  manurance 
and  labor  was  manifestly  only 
adopted  as  a  convenient  arbitrary 
method  of  deciding  the  question, 
not  as  a  fixed  and  unvarying  rule. 
The  real  intention  was  beyond  a 
doubt  to  include  among  fructus 
industriales  those  products  only 
which  were  not  annexed  to  the 
soil,  but  which  must  be  renewed 
annually  by  the  labor  of  the  owner  ; 
and  among  fructus  naturales  all 
those  which  remained  permanently 
fixed,  for  a  greater  or  less  period, 
in  the  ground,  and  so  became  part 
of  the  freehold.  It  was  on  this 
principle  that  roots,  although  an- 


nual, were  at  first  held  to  go  to  tl 
heir  instead  of  to  the  executoi 
and  that  turnips,  in  Emerson 
Heelis,  supra,  were  held  to  1 
fructus  naturiales;  and  it  mi 
well  be  assumed  that  the  prese: 
doctrine  that  they  are  person 
property  is  due  not  so  much  to  tl 
labor  and  cultivation  required  f< 
raising  them,  as  to  their  annua 
perishable,  transitory  nature,  whic 
effectually  precludes  any  thong] 
of  their  ever  becoming  fixed  at 
permanent  in  the  soil.  The  tn 
test,  then,  is  the  relation  that  tl 
products  of  the  land  bear  to  i 
whether  they  are  so  permanent  \ 
to  become  part  and  parcel  of  it,  < 
are  merely  a  temporary  intrusioi 
so  to  speak;  and  the  matter  < 
labor  is  only  a  convenient,  bi 
now,  owing  to  the  change  of  coi 
ditions,  a  misleading  arbitrary  di 
tinction,  which  has  no  controllio 
weight,  and  should  be  disregards 
whenever  it  conflicts  with  the  fui 
damental  principle  enunciate 
above. 

IV. — ^The  levy  upon  a  growii 
crop  may  be  made  at  any  tin 
after  it  has  been  planted ;  or  if 
be  raised  from  seed,  at  any  tin 
after  the  seed  has  been  sown,  eve 
before  it  is  up;  for  the  crop 
growing  in  contemplation  of  law  1 
soon  as  the  seed  has  been  sowc 
Ayers  v.  Hawk  (N.  J.),  11  Atl.,  74^ 
Hare  v.  Pearson,  4  Ired.  (N.  C.  L. 
76 ;  Gillitt  V.  Truax,  27  Minn.,  52 
It  was  held,  however,  in  Burleig 
V,  Piper,  51  Iowa,  649,  that  a  le\ 
put  into  the  sheriffs  hands  on  Ms 
2,  with  instructions  not  to  sell  unt 
the  grain  had  been  harvestd  ac 
stacked,  was  not  valid  against 
chattel  mortgage  of  the  crop  ma< 
subsequent  to  the  levy,  on  tl 
ground  that  the  circumstanc< 
showed  an  intention  on  the  part  < 
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the  judgment  creditor  to  bold  the 
levy  as  a  security  merely;  and 
thati  as  the  writ  could  not  be  fully 
executed  during  its  lifetime,  tbe 
debtor  would  be  put  to  the  expense 
of  a  new  writ.  But  this  argument 
is  very  feeble  in  view  of  the  fact 
that  it  is  unquestionably  for  the 
advantage  of  the  debtor  that  the 
sale  be  delayed  until  the  crop  be 
ripe,  when  something  near  its 
value  may  be  realized;  and,  as 
will  be  seen,  not  only  is  the  weight 
of  authority  in  favor  of  such  a 
course,  but  several  States  have  ex- 
press statutory  provisions  that  the 
sale  of  a  growing  cr«p  under  exe- 
cution shall  not  take  place  until  it 
is  matured  and  fit  to  be  gathered. 

The  levy  upon  a  growing  crop 
need  not  be  made  in  the  same 
manner  as  a  levy  upon  other  chat- 
tels. The  rules  of  law  governing 
such  a  levy  are  peculiar  to  the 
subject-matter,  and  do  not  require 
any  act  on  the  part  of  the  ofiScer, 
so  far  as  the  levy  is  concerned, 
which,  if  it  were  not  for  the  pro- 
tection of  the  writ,  would  make 
him  a  trespasser.  Actual  posses- 
sion or  custody  on  the  part  of  the 
officer  would  be  both  unnecessary 
and  impossible  as  long  as  the  fiu-m 
on  which  the  crop  is  growing  is  in 
the  actual  possession  of  the  de- 
fendant: Johnson  v.  Walker,  37 
N.  W.  Rep.,  639.  It  is  sufficient 
for  him  to  go  upon  the  premises 
and  announce  that  he  seizes  the 
crop  to  answer  the  exigencies  of 
the  writ,  or  call  disinterested  par- 
ties to  witness  his  open  assertion 
of  the  levy :  Bilby  v,  Hartman,  29 
Mo.  App,  125,  or  go  upon  the 
premises  and  notify  the  persons  in- 
terested that  he  has  made  the  levy : 
Barr  v.  Cannon,  6  Iowa,  20.  An 
attachment  upon  an  unripe  grow- 
ing crop  in  possession  of  the  de- 


fendant is  sufficiently  levied  by 
serving  upon  him  copies  of  the 
writ  and  statutory  notice:  Raventas 
V.  Green,  57  Cal.,  254. 

In  States  where  growing  crops 
are  liable  to  seizure,  the  lien  of 
the  execution  binds  them  from  the 
date  of  its  teste^  or  its  delivery  to 
the  sheriff:  Edwards  v*  Thompson, 
85  Tenn.,  720 ;  McKenzie  v.  Lamp- 
ley,  31  Ala.,  526;  Lindley  v.  Kelley, 
42  Ind.,  294.  But  where  the  right 
of  levying  upon  such  crops  is  limi- 
ted by  statute,  the  lien  of  the  exe- 
cution does  not  attach  until  the 
time  when  the  levy  is  allowable: 
Edwards  v.  Thompson,  supra: 
Adams  v.  Tanner,  5  Ala.,  740; 
Evans  z/.  Lamar,  21  Ala.,  333  ;  Scol- 
ley  V,  Pollock,  65  Ga.,  339.  If 
other  liens,  as  a  chattel  mortgage, 
for  instance,  are  prior  to  the  levy, 
its  lien  cannot  prevail  against  them: 
Houk  V,  Condon,  40  Ohio  St,  569, 
but  after  the  levy  has  been  made, 
the  crop,  while  still  remaining  on 
the  land,  is  not  liable  to  a  distress 
for  rent,  for  during  the  time  from 
the  levy  until  the  sale,  it  is  con- 
sidered as  in  custodia  legis :  Smith 
V,  Tritt,  I  Dev.  &  Bat.  (N.  C.  L.), 
241.  If  the  crop  levied  on  be  such 
as  is  classed  among  frucius  natur- 
ales,  the  levy  is  absolutely  void ; 
and  a  parol  permission  from  the 
defendant  to  the  sheriff  to  seize 
such  crops  is  an  agreement  relating 
to  an  interest  in  land,  and  conse- 
quently cannot  validate  the  levy : 
Bank  v.  Crary,  i  Barb.  (N.  Y.),  543. 

Where  land  is  exempt  under  the 
homestead  laws  the  crops  growing 
thereon,  being  necessary  to  its 
beneficial  enjoyment,  are  also  ex- 
empt from  levy  and  sale  under  ex^ 
ecution.  (Cox  v.  Cook,  46 Ga.,  301; 
Alexander  v.  Holt,  .59  Tex.,  205). 

V. — Although  the  \tvy  be  made 
while  the  crop  is  yet  growing  and 
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unripe,  the  execution  creditor  is 
not  obliged  to  sell  it  at  once  ;  he 
may  wait  until  it  is  ripe  (Whipple 
V,  Foot,  2  Johns.  418,  S.  C,  3  Am. 
Dec,  442),  and  the  death  of  the  de- 
fendant in  execution  before  that 
time  will  not  affect  the  validity  of 
the  levy  and  sale  (Eaton  v.  South- 
by,  Willes,  131).  If,  after  the  levy 
of  an  attachment  upon  a  growing 
crop,  the  sheriff  does  nothing  fur- 
ther until  it  is  ripe,  when  he  gathers 
it,  there  is  no  abandonment  of  the 
levy  (Raventas  v.  Green,  57  CaL, 
254).  But,  although  the  general 
and  proper  practice  is  to  wait  after 
the  levy  until  the  crop  is  ripe  and 
fit  to  be  gathered,  on  account  of  the 
injury  that  it  would  almost  cer- 
tainly occasion  to  the  debtor  to  sell 
an  unripe  and  growing  crop ;  yet 
its  personal  character,  and  the  right 
of  levy  on  it,  necessarily  carry  with 
them  the  right  to  sell  it  before  it  is 
ripe,  if  the  execution  plaintiff  so 
elect  (Parham  v,  Xompson,  2  J.  J. 
Marsh,  Ky.,  159 ;  Stewart  v. 
Doughty,  9  Johns.,  108).  It  has 
been  held  that  the  sale  should  be 
as  soon  as  legally  possible,  because 
the  duty  of  preservation  and  risk 
of  keeping  the  crop  safe  do  not  de- 
volve upon  the  officer  (Craddock  v. 
Riddlesbarger,  2  Dana,  Ky.,  205) ; 
but  there  is  little  force  in  this,  for 
it  is  to  the  manifest  advantage  of 
the  debtor  that  the  crop  shall  bring 
as  much  as  possible  at  the  sale, 
whenever  that  takes  place,  and /it  is 
therefore  his  interest,  and  may  be 
in  so  far  considered  his  duty,  to 
see  to  the  preservation  and  safe- 
keeping of  the  crop.  If  it  be  sold 
while  still  unripe  and  growing, 
however,  the  title  of  the  purchaser 
vests  from  that  time  against  all 
others  (Coombs  v,  Jordan,  3  Bland 
Ch.,  284).  He  has  a  right  to  leave 
the  crop  upon  the  land  until   its 


maturity,  to  enter  and  give  it  tl 
necessary  cultivation,  and  to  gath< 
and  take  it  away  when  ripe  (Stei 
art  V.  Doughty,  supra;  Smith  : 
Tritt,  supra;  Thompson  v,  Craij 
myle,  4  B.  Mon.,  Ky.,  391,  S.  ( 
41  Am.  Dec.,  240  ;  Bloom  v,  Welsl 
3  Dutch.,  177),  and  is  to  be  allowc 
a  reasonable  time  for  that  purpo! 
(Smith  V.  Tritt,  supra;  Shannc 
z/.  Jones,  12  Ired.,  N.  C.  L.,  206). 

Jn  order  to  make  a  valid  sale  < 
a.  standing  crop,  the  officer  ne€ 
not  go  inside  the  field  ;  it  is  sufi 
cient  if  he  be  in  view  of  it  at  sue 
convenient  distance  that  bidde 
can  see  what  .is  offered  and  jud^ 
for  themselves  of  the  quantit; 
quality  and  value  thereof  (Skinn< 
V.  Skinner,  4  Ired.,  N.  C.  L.,  175 
McNeely  v.  Hart,  8  Id.,  492).  Bi 
a  sale  of  a  growing  crop  under  e: 
ecution,  made  at  the  distance  < 
two  miles  from  the  place  where  tl 
crop  is  standing,  is  void,  and  pass4 
no  title  to  the  purchaser ;  for  it 
imperative  that  the  crop  be  in  tl 
presence  of  the  bidders  (Smith  ! 
Tritt,  supra, 

VI.—The  interest  of  the  judj 
ment  debtor  in  the  crop  is  often  a 
important  consideration  in  dete 
mining  its  liability  to  execution 
When  the  debtor  is  the  sole  own< 
of  the  crop,  of  course  this  que 
tion  cannot  arise ;  but  when  oth< 
persons  have  an  interest  therein 
sometimes  becomes  a  difficult  ma 
ter  to  decide.  The  crops  raised  b 
the  labor  of  a  tenant  by  the  curt« 
initiate  on  land  belonging  to  his  wi 
are  his,  and  are  liable  to  executio 
for  his  debts  (Pourrierz/.  Raymon< 
I  Hannay,  520)  ;  but  a  crop  raise 
on  land  held  by  husband  and  wi 
by  entireties  is  held  by  them  in  tl 
same  manner  as  the  land  itself,  ac 
is  not  subject  to  levy  and  sale  o 
execution    against    the     husbac 
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alone  (Patton  v,  Rankin,  68  Ind., 
245.  S.  C,  34  Am.  Rep.,  254).  A 
lessee  under  an  ordinary  lease  is 
the  sole  owner  of  the  crops  raised, 
as  against  the  lessor,  and  they  are 
liable  to  seizure  on  execution  only 
as  against  him  ;  but  when  land  is 
let  on  shares,  or  to  a  so-called  crop- 
per, it  then  becomes  a  pure  ques- 
tion of  intention,  to  be  gathered 
from  the  terms  of  the  letting,  whe- 
ther the  tenant  or  the  landlord,  or 
both  jointly,  is  the  owner  of  the 
crop,  and  for  whose  debts  it  is  liable 
to  be  seized.  As  a  general  rule, 
the  possession  of  the  land  is  of  con- 
trolling importance.  If  the  lessor 
gives  up  the  entire  possession  to 
the  lessee,  the  latter  is  sole  owner 
of  the  crop  (Gordon  z/,  Armstrong, 
5  Ired.,  N.  C.  L.,  409 ;  Waltson  v. 
Bryan,  64  N.  C,  764 ;  if  he  retain 
the  entire  possession  in  himself, 
the  lessee  is  only  a  hired  servant, 
and  the  title  to  the  crop  is  in  the 
lessor  ( Porter  v.  Chandler,  27  Minn . 
301);  while  if  the  latter  retain  a  par- 
tial possession  or  control  only,  he 
and  the  lessee  are  tenants  in  com- 
mon of  the  crop,  and  it  is  liable  to 
execution  against  either,  the  pur- 
chaser acquiring,  of  course,  a  title 
to  the  share  of  the  debtor  only, 
(Hansen  v.  Dennison,  7  111.,  A  pp. 
73  ;  Creel  v.  Kirkham,  47  111.,  344; 
Johnson  v,  Hoffman,  53  Mo.,  504 ; 
Lowe  V.  Miller,  3  Gratt.,  Va.,  205  ; 
Stewart  v.  Doughty,  9  Johns.,  108  ; 
Thompson  v,  Mawhinney,  17  Ala., 
367 ;  Ponder  v.  Rhea,  32  Ark.,  435; 
Guest  V.  Opdyke,  31  N.  J.  L.,  55^ ; 
Moulton  V.  Robinson,  27  N.  H., 
550).  When  each  party  is  to  take 
care  of  his  own  portion  of  the  crop 
when  ripe,  the  share  of  each  is 
liable  to  execution  against  him 
(Liudley  v.  Kelley,  42  Ind.,  294), 
and,  as  a  general  rule,  where  the 
facts  are  doubtful,  the  inclination 


is  to  hold  the  parties  tenants  in 
common  of  the  crop  (Alwood  v. 
Ruckman,  21  111.,  200). 

When  the  agreement  is  that  the 
cropper  is  to^  receive  a  portion  of 
the  crop  in  return  for  his  labor,  the 
title  to  the  whole  of  the  crop  is  in 
the  lessor,  and  the  cropper  has  no 
title  to  any  part  of  the  crop  that 
can  be  taken  in  execution  until  he 
has  been  assigned  his  share  by  the 
lessor.  McNeely  v.  Hart,  10  Ired. 
(N.  C.  L.),  63 ;  Rogers  v,  Colier,  2 
Bailey  (S.  C).  58 ;  Porter  v.  Chand- 
ler, supra.  Where  the  lease  con- 
tains a  provision  that  the  whole 
crop  shall  be  at  the  control  of  the 
lessor  until  sold  (Esdon  v.  Colbum, 
28  Vt.,  631),  that  the  cropper's  por- 
tion shall  be  assigned  to  him  alter 
he  shall  have  paid  his  employer  for 
the  provisions  furnished  him  while 
making  the  crop  (Hunter  v.  Ed- 
mundson,  Ga.  Dec.  Pt.  i,  p.  74),  or 
that  the  entire  crop  shall  be  the 
property  of  the  lessor  until  ali  ad- 
vances made  by  him  to  the  tenant  f 
shall  be  repaid  (Howell  v.  Foster, 
65  Cal.  169),  the  lessee  has  no  in- 
terest in  the  crop  that  can  be  at- 
tached or  taken  in  execution,  until 
he  has  complied  with  all  the  con- 
ditions of  the  lease.  But  when  the 
share  of  the  crops  reser\'ed  to  the 
lessor  is  in  the  nature  of  rent  merely, 
the  tenant  has  the  exclusive  pos- 
session of  the  soil,  and  consequently 
of  the  crop  also ;  and  the  lessor, 
before  his  share  is  assigned  to  him, 
has  no  interest  that  can  be  levied 
upon.  Gordon  v.  Armstrong,  su- 
pra; Williams  v.  Smith,  7  Ind., 
559 ;  WoodruflF  v.  Adams,  5  Black f. 
(Ind.),  317;  Chissom  v.  Hawkins, 
II  Ind.,  316;  Devore  v.  Kemp,  3 
Hill  (S.  C),  259 ;  Harrison  v.  Ricks, 
71  N.  C,  7 ;  Howard  Co.  v,  Kyte, 
28  N.  W.  Rep.,  609.  In  such  a 
case,   however,   the  crop  may  be 
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ken  in  execntion  against  the  les- 
5.    Sargent  v.  Courrier,  66  111., 

5- 

VII.— In  some  States,  certain 
ops  have  been  exempted  from  ex- 
ution  (Carpenter  v,  Herrington, 

Wend.,  370;  Horgan  v.  Amick, 

Cal.  401'! ;  and  in  others,  the 
mmon  law  right  of  levy  has  been 
nited  by  statute.  The  Louisiana 
)de  (Art.  465)  does  away  with  the 
stinction  between  frudus  Indus- 
tales  and  frudus  naturaleSy  pro- 
ding  that  "standing  crops  and 
e  fruit  of  trees  not  gathered,  and 
?es  before  they  are  cut  down,  are 
cewise  immovable,  and  are  con- 
lered  as  part  of  the  land  to  which 
ey  are  attached."  In  Alabama, 
e  Act  of  1821  (Aik.  Dig.,  sec.  41, 

167),  provided  that  "it  shall  not 
\  lawful  for  any  sheriff  or  other 
Beer  to  levy  a  writ  oi  fieri  facias 

other  execution,  on  the  planted 
op  of  a  debtor  ....  until  the 
op  is  gathered."  This,  however, 
ELS  repealed  within  a  few  yean. 
I  North  Carolina,  the  Act  of  1844, 
i*  35i  prohibited  officers,  from 
vying  executions  upon  '*  growing 
ops,'*  which  was  held,  in  Shan. 
>n  V.  Jones,  suprUy  to  embrace 
ily  crops  which  were  not  matured, 
be  Georgia  Code,  sec.  3642,  enacts 
lat  **no  sheriff  or  other  officer 
lall  levy  upon  any  growing  crop 
....  usually  raised  or  cultivated 
^  the  planters  or  farmers  of  this 
:ate,  nor  sell  the  same  until  such 
op  shall  be  matured  and  fit  to  be 
ithered."  Under  this  Act  it  was 
sld,  in  ScoUey  v.  Pollock,  65  Ga., 
59,  that  cotton  in  the  field,  not 
atured,  was  not  liable  to  levy  and 
lie,  and  the  purchaser  of  the  crop 
I  its  then  condition  from  the  de- 
ndant,  obtained  a  good  title 
i^ainst  an  execution  taken  out  pre- 
iously.     The  Tennessee  Code  (M. 


&  v.,  sec.  3749)  exempts  a  gro\ 
ing  com  crop  from  execution  unt 
the  15th  of  November ;  and  tt 
Civil  Code  of  Kentucky  forbids  tl 
levy  and  sale  of  a  growing  cro 
until  October  i .  In  this  latter  Stat 
however,  there  is  a  very  wise  an 
just  provision  (sec.  439  of  the  Code 
which  allows  such  a  crop,  after 
return  of  ** no  property"  upon  s 
execution,  to  be  subjected  to  tl 
payment  of  a  creditor's  claim  by 
proceeding  in  equity. 

There  are  some  strong  objectioi 
to  be  urged  against  the  statntoi 
provisions  which  absolutely  forb: 
the  levy  upon  a  growing  crop ;  f< 
they  in  effect  allow  the  debtor  1 
wholly  defeat  the  just  claims  of  h 
creditors  by  aliening  the  land,  wil 
which  the  crop  passes  as  an  inc 
dent,  before  its  maturity.  "It  i 
in  effect,  a  gift  to  the  defendant 
execution  of  the  growing  crop,  pr 
vided  he  does  not  gather  it  himsd 
but  disposes  of  it  in  its  then  con<! 
tion."  Ormond,  J.,  diss,  in  Adas 
V,  Tanner,  5  Ala.,  740.  It  is  tr 
that  the  crop  was  liable  to  be  saci 
ficed,  under  the  common  law  ml 
by  a  sale  while  it  was  unripe ;  b 
there  was  comparatively  little  da 
ger  of  this,  for  it  was  equally  to  ti 
disadvantage  of  the  creditor,  an 
as  has  been  seen,  the  usual  pra 
tice  was  to  delay  the  sale  until  tl 
crop  was  ripe,  the  lien  of  the  le^ 
meanwhile  making  the  creditor  s 
cure.  In  their  anxiety  to  prot€ 
the  debtor,  the  legislatures  seem 
have  forgotten  the  creditor,  wl 
has  equally  strong  claims  to  th< 
protection.  Such  a  course  as  th 
adopted  in  Kentucky,  or  that  tak< 
in  Michigan  (Howell's  Ann.  Sta 
sec  7685)  and  Minnesota  (Ge 
Stat.,  1878,  c.  66,  sec.  315),  whi 
permits  the  levy  of  the  executio 
but  forbids  the  sale  of  the  crop  un 
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it  is  ripe,  pays  sufficient  regard  to  vents  the  lien  from  attaching,  and 

the  rights  and  interest  of  boik  par-  enables  the  debtor  to  defraud  the 

ties,  and  is  far  preferable  to  that  creditor  of  his  just  claims, 

which  forbids  the  levy,  and  so  pre-  Philadelphia.  R.  D.  S. 


**RES   ADJUDICATA.*' 


There  seems  to  be  a  tendency  to  substitute  the  above 
words  in  the  place  of  the  classic  **Res  Judicata'*  gf  the 
same  language. 

The  latter  words  have  been  consecrated  by  a  precise 
meaning  given  to  them  by  the  great  jurists  since  the  classic 
period  of  the  civil  law. 

Modestinus  defines  the  term  thus  :  **  Res  judicata  dici- 
tur  quae  finem  controversiarum  pronunciatione  judicis  ac- 
cepit  Quod  vel  condemnatione  vel  absolutione  contingit. ' '  * 
In  French  it  is  called  la  chbse  jug^e,  and  in  English  we 
improperly  anglicize  the  **ad-judicata"  and  call  it  the 
thing  adjudged,  with  the  meaning  thaf  it  is  a  judgment  in 
a  judicial  controversy  rendered  by  a  Court  of  last  resort,  or 
in  a  case  from  which  an  appeal  has  ceased  to  be  available 
and  the  judgment  has  come  to  import  absolute  verity  be- 
tween the  parties. 

The  term  res  adjudicata  is  also  known  to  the  Roman 
law,  but  is  applied  only  to  a  particular  class  of  cases  or  to 
public  sales  of  property. 

There  are  in  the  civil  law  the  three  actions  called  the 
judicia  divisoria,  named  familiae  erciscundae  (the  partition 
of  estates  among  heirs),  de  communi  dividundo  (partition 
of  property  held  in  common)  and  finium  regundorum,  the 
suit  to  settle  controversies  respecting  boundaries  between 
contiguous  lands.  In  these  actions  the  respective  portions 
of  the  property  to  be  divided  are  ad-judicated  to  the  parties 
and  their  rights  under  the  decree  may  be  called  res  adju- 
dicatce.^ 

*  Pandects,  Liber  42,  Tit  i,  Lex.  3.    See  also  the  Code,  Lib.  7,  Tit 
45.  Const  3. 

'  See  Institutes  of  Justinian,  Liber  4,  Tit.  17,  Sees.  6  and  7. 
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Goods  (bona  addicuntur)  are  ad-judicated  to  the  a<3 
licatee  at  judicial  sales  under  the  French  and  Louisian 

E.  T.  Merrick. 
New  Orleans^  La. 


EDITORIAL  NOTES. 


By  G.  W.  p. 


The  case  of  O'Neil  v.  The  State  of  Vermont,  which  i 
ticized  by  a  correspondent  in  this  number  of  The  Ameb 
^N  Law  Register  and  Review,  is  a  decision  of  grea 
:erest  and  importance.  Many  vital  questions  of  constitu 
»nal  law  are  discussed  more  or  less  elaborately  by  Mr.  Jus 
e  Blatchford,  who  delivers  the  opinion  of  the  majority 
Mr.  Justice  Field,  who  files  a  dissenting  opinion,  an 
Mr.  Justice  Harlan,  in  whose  separate  dissenting  opir 
1  Mr.  Justice  Brewer  concurs.  But  perhaps  no  aspec 
the  case  is  more  interesting  than  that  which  it  present 
len  considered  as  a  decision  relating  to  the  Federal  powe 
er  interstate  commerce.  An  examination  of  the  opinion 
zeals  the  fact  that  the  Court  is  divided  upon  a  compara 
ely  simple  question  belonging  to  this  all-important  branc 
our  constitutional  law;  and  it  seems  impossible  to  escap 
e  conclusion  that  the  tribunal  which  had  but  a  short  tim 
o  settled  this  doctrine  upon  a  satisfactory  basis  is  one 
)re  at  sea  in  regard  to  it,  the  views  of  the  individual  jiu 
es  being  well-nigh  hopelessly  at  variance  with  one  ar 
[ler. 

^  See  Savigiiy,  Vol.  6,  Berlin  Ed.,  1847,  p.  257,  Sec  280;  also  4t 
1.,  p.  532.  Merlin  Reportoire  verbis  "atljudicataire  et  adjudication, 
3  verbis  "Chose  jug^e ;**  Mackledey,  Brussels  Ed.,  1846,  pp.  239  an 
>,  Partie  Specialc  Sec,  505.  See  the  accurate  definitions  in  Burrill 
Mr  Dictionary  of  adjudicatio  and  adjudication.  See  Res  judicata,  Cha] 
2»  pp.  5  to  II  of  Bigelow  on  Estoppel. 
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The  profession  began  to  suspect  the  existence  of  this 
state  of  aflfairs  when  the  decision  in  Maine  v.  The  Grand 
Trunk  Railway  was  handed  down,  a  decision  which  was 
commented  upon  in  the  March  number  of  this  periodical. 
The  suspicion  received  confirmation  when  the  Court  decided 
Ficklen  v.  The  Shelby  Taxing  District,  which  Mr.  Fran- 
cis Cope  Hartshorne  criticized  in  a  contribution  to  the 
July  number.  At  the  conclusion  of  his  remarks  Mr.  Harts- 
horne used  this  language:  **  There  is  much  food  for  re- 
flection in  the  thought  suggested  by  the  decisions  of  the 
Court  for  the  last  year,  namely,  how  great  a  revolution  of 
doctrine  may  result  from  a  few  changes  xn  personnel^  And 
now  comes  the  case  of  0*Neil  v.  The  State  of  Vermont, 
which  substitutes  certainty  for  suspicion  on  this  point,  and 
enables  us  to  quote  Mr.  Justice  Field  in  support  of  the  view 
suggested  by  Mr.  Hartshorne  in  the  foregoing  quotation. 
Says  the  learned  Justice  in  his  dissenting  opinion:  **  When 
Bowman  v,  Chicago,  etc.,  Ry.  Co.  was  decided.  Justices 
Matthews,  Miller  and  Bradley  were  members  of  this 
Court  and  concurred  in  the  decision.  And  when  Leisy  v. 
Hardin  was  decided  the  latter  two  justices  were  still  mem- 
bers and  concurred  in  that  decision.  These  justices  were 
distinguished  for  their  ability  and  learning,  and  it  was  the 
occasion  of  great  pride  to  them  that  they  had  contributed 
by  their  labors  to  establish  that  freedom  of  interstate  com- 
merce from  State  interference  which  made  the  difierent 
States,  commercially,  one  country.  *****  These 
three  justices  are  no  longer  members  of  this  Court,  but 
since  they  ceased  to  be  members  there  has  been  no  adjudi- 
cation by  it  until  the  decision  in  this  case,  which,  in  any 
respect,  changes  its  previous  decisions  upon  the  exclusive 
power  of  Congress  over  interstate  commerce.**  Although  we 
do  not  agree  with  the  learned  Justice,  that  this  is  the  first 
case  which  marks  a  departure  from  sound  doctrine,  we  can- 
not but  acquiesce  when  he  intimates  that  in  the  decision  of 
questions  of  interstate  commerce  the  country  is  already  be- 
ginning to  feel  the  loss  of  those  great  jurists,  Mr.  Justice 
Miller  and  Mr.  Justice  Bradley.     In  the  case  under  dis- 
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Ion  it  is  not  so  much  the  decision  upon  the  questioi 
iterstate  commerce  that  excites  surprise  (leaving  th 
r  points  of  the  case  out  of  consideration),  as  it  is  th 
£  of  approaching  the  problem  and  the  manner  ii 
h  its  solution  is  attempted  in  the  majority  opinion 
A  citizen  of  New  York  was  engaged  in  the  retail  liquo 
less,  which  was  and  is  a  lawful  occupation  under  th 

of  that  State,  and  his  commodities  were  legitimat 
^cts  of  commerce.  In  the  ordinary  course  of  busines 
iceived  from  the  citizens  of  another  State  orders  b; 
,  telegraph,  and  express  for  small  quantities  of  thes 
nodities  accompanied  (in  the  case  of  express  orders)  b; 
>tacles  for  the  liquor,  upon  which  the  freight  charge 

prepaid  by  the  customers.  These  orders  were  execu 
the  receptacles  were  filled  but  in  no  way  disguised,  an< 

then  shipped  through  the  same  express  carrier  back  U 
ustomers,  the  dealer  taking  the  usual  precaution,  as  th( 
)mers  were  unknown  to  him,  of  sending  the  commodi 
::.  O.  D.  It  turned  out  that  the  State  into  which  th< 
s  were  thus  sent — ^Vermont — ^had  enacted  a  law  makinj 
nal,  except  in  certain  cases  which  do  not  aflFect  th( 
int  question,  to  **  manufacture,   sell,  furnish,  or  giv( 

' spirituous  or  ifatoxicating  liquor,'*— 

r  which  description  the  above-mentioned  subjects  o 
nerce  fell.  The  New  York  dealer  was  arrested  unde: 
statute,  in  consequence  of  an  affidavit  of  complain 
t  before  a  Vermont  justice  of  the  peace.  The  paten 
:ts  in  this  document  are  ably  discussed  by  our  corres 
ent.  Before  the  justice  of  the  peace  he  was  convicte< 
sentenced  to  pay  a  fine  of  over  $9,000  with  about  $500 
,  and  to  be  imprisoned  for  one  month — the  imprison 
:  to  be  prolonged,  in  the  event  of  non-payment  of  th< 
red  sums  within  the  month,  for  a  period  of  seventy 

years.  A  jury  on  appeal  subsequently  reduced  the 
ber  of  offences,  so  that  the  sentence  of  the  County  Courl 
for  the  insignificant  fine  of  $6,000  and,  in  default  as 
e,  for  the  trifling  tenn  of  fifty-four  years.     On  appeal 
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the   Supreme  Court  of  Vermont  affinned    the  judgment 
below. 

Leaving  aside  the  questions  as  to  whether  this  was  a 
humane  and  usual  or  a  cruel  and  unusual  punishment,  and 
whether  or  not  the  proceedings  under  the  Vermont  statute 
amounted  to  **due  process  of  law,"  it  will  be  profitable  to 
mark  the  ultimate  fate  of  the  contention  made  on  behalf  of 
the  convicted  dealer  before  the  Supreme  Court  of  Vermont, 
that  the  Vermont  statute  if  applicable  to  this  case  was  an 
infringement  upon  the  exclusive  right  of  Congress  to  regu- 
late interstate  commerce.  That  tribunal  considered  the 
question  whether  the  title  to  the  subjects  of  commerce 
passed  to  the  purchaser  before  transit  began  or  when  they 
were  delived  by  the  carrier  in  Vermont.  The  Court  decided 
that  *'  there  was  a  completed  executory  contract  of  sale  in 
New  York,  but  the  completed  sale  was,  or  was  to  be,  in  this 
State."  The  opinion  then  proceeded:  **  Concerning  the 
claim  that  Section  8  of  the  Federal  Constitution,  conferring 
upon  Congress  the  exclusive  right  to  regulate  commerce 
among  the  States,  has  application,  it  is  sufficient  to  say  that 
no  regulation  of^  or  interference  withy  interstate  commerce  is 
attempted,^  This  is  a  form  of  argument  only  too  often  fotmd 
in  the  utterances  of  courts  of  last  resort  or  of  disputants 
whose  opponents  hav^  no  opportunity  of  replying  to  them. 
Although  the  thought  is  not  expressed  in  so  many  words, 
we  seem  to  feel  that  the  Vermont  Court  had  in  mind  some 
such  idea  as  that  a  transaction  which  was  consummated  in 
Vermont  could  not  be  an  interstate  commerce  transaction; 
and  that  the  constitutional  provision  would  have  had  appli- 
cation only  in  case  the  sale  had  been  completed  in  New 
York.    Groundless  as  such  a  view  is,  it  constitutes  the  only 

^  Mr.  Justice  Bi,atchpo&d,  in  delivering  the  opinion  of  the  majority, 
contends  that  this  clause  was  intended  by  the  Vermont  Court  to  be' 
applicable  only  to  two  seizure  cases  arbing  out  of  the  same  transaction 
and  decided  at  the  same  time.  It  is  at  least  doubtful  whether  such  was 
the  meaning  of  the  Vermont  Court.  If  it  was,  then  that  Court  decided 
against  0*Nei]*s  contention  that  the  act  was  a  regulation  of  commerce 
without  even  attempting  to  justify  so  remarkable  a  decision. 
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trace,  of  a  reason  to  be  found  in  the  opinion  for  the  con- 
clusion which  we  have  italicized  above. 

When  the  cause  reached  the  Supreme  Court  of  the 
United  States,  it  was  assigned  as  error,  inter  alia^  that  the 
Vermont  Court  had  not  held  the  statute  void  as  in  conflict 
with  the  Commerce  Clause.  But  a  majority  of  that  tribunal 
decided  that  **the  only  question  considered  by  the  Supreme 
Court,  in  itS' opinion,  in  regard  to  the  present  case,  was 
whether  the  liquor  in  question  was  sold  by  O'Neil  at  Rutland 
or  at  Whitehall,  so  as  to  fall  within  or  without  the  statute 
of  Vermont,  and  the  Court  arrived  at  the  conclusion  that  the 
completed  sale  was  in  Vermont.  That  does  not  involve  any 
Federal  question."  Accordingly  the  writ  of  error  was  dis- 
missed for  want  of  jurisdiction.  Mr.  Justice  Field,  in  his 
powerful  opinion,  demonstrates  the  unsoundness  of  this  posi- 
tion, when,  after  referring  to  the  language  of  the  majority 
opinion  just  quoted,  he  says,  **  To  this  I  answer,  that  before 
the  Staite  Court  could  reach  the  question  whether  the  sale 
fell  under  the  law  of  Vermont,  it  had  to  determine  whether 
the  sale  was  completed  in  that  State  or  in  New  York — 
whether,  therefore,  an  executory  sale  of  goods  in  New 
York,  completed  in  Vermont,  was  or  was  not  a  transaction 
of  interstate  commerce,  and  until  that  question,  which  was 
a  Federal  one,  was  disposed  of,  the  alleged  State  question 
could  not  be  considered.  But  that  the  commercial  question 
was  brought  to  the  attention  of  the  Supreme  Court  of  Ver- 
mont, was  argued  by  counsel  there  and  passed  upon  by  that 
court,  does  not  rest  as  an  inference  from  the  facts  necessarily 
involved:  it  appears  from  its  opinion  and  the  official  report 
of  the  case."  The  Federal  question  being  thus  before  the 
Court,  that  tribunal  has  no  right,  he  contends,  to  refuse  to 
decide  it,  and,  moreover,  he  urges  that  the  decision,  when 
rendered,  should  be  adverse  to  the  constitutionality  of  the 
Vermont  statute.  The  transaction  under  consideration  em- 
bodies *'all  the  elements  which  constitute  interstate  com- 
merce." **As  said  by  this  Court  in  Wei  ton  v.  State  of 
Missouri,^  commerce  *  comprehends  intercourse  for  the  pur- 

>9i  U.  S.,  275,  280. 
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poses  of  trade  in  any  and  all  its  forms,  including  the  trans- 
portation, purchase,  sale  and  exchange  of  commodities 
between  the  citizens  of  our  country  and  the  citizens  or  sub- 
jects of  other  countries  and  between  the  citizens  of  different 
States.' " 

Mr.  Justice  Harlan,  with  whom  concurred  Mr.  Jus^ 
tice  Brewer,  agreed  with  Mr.  Justice  Field  that  a  Federal 
question  was  necessarily  before  the  Court  and  used  the  fol- 
lowing language:  **The  decision  that  the  sales  were  con- 
summated in  Vermont,  and  consequently  that  the  defend- 
ant violated  the  laws  of  that  State  in  doing  what  he  did 
there,  by  his  agents,  is  not  in  itself  sufficient  to  support 
the  judgment,  except  upon  the  theory  that  he  had  no  right, 
under  the  Constitution  of  the  United  States,  to  send  the 
liquors  into  Vermont  to  be  there  delivered  in  the  original 
packages."  These  Justices  were,  however,  of  opinion  that 
the  sales  in  question  **  were  not  in  any  fair  sense  transac- 
tions of  interstate  commerce  protected  by  the  Constitution 
of  the  United  States  against  the  laws  of  Vermont"  .  .  . 
**  What  he  (the  defendant)  did  was  a  mere  device  to  evade 
the  statutes  enacted  by  Vermont.  .  .  .  The  doctrine 
relating  to  *  original  packages '  of  merchandise  sent  from 
one  State  to  another  State  does  not  embrace  a  business  of 
that  character."  This  would  seem  to  be  a  dangerous  view 
of  the  case.  Aside  from  the  fact  that  there  was  nothing 
on  the  record  to  show  that  the  defendant  even  knew  of  the 
existence  of  the  foreign  statute,  it  is  to  be  remarked  that 
the  law  will  be  deprived  of  all  certainty  if  the  Court  under- 
takes to  scrutinize  in  each  transaction  the  motives  which 
induced  the  person  who  claims  the  protection  of  the  Com- 
merce Clause  to  engage  in  interstate  business.  Such  a  doc- 
trine could  be  applied,  should  the  Court  feel  so  inclined,  to 
transactions  involving  any  of  the  various  branches  of  com- 
merce, and  there  would  be  no  assurance  in  a  given  case 
that  the  Court  would  not  be  pleased  to  consider  that  the 
complainant  did  what  he  did  merely  to  ** evade"  the  State 
legislation.  The  view  of  Mr.  Justice  Field  is  a  satisfac- 
tory answer  to  this  contention.  *'Nor  can  it  make  any 
40 
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iifFerence/'  he  says,  *'what  motives  may  be  imputed 
:he  parties  on  the  one  side  in  selling,  and  on  the  other 
Durchasing  the  goods;  the  only  inquiry  which  can  be  cc 
ddered  is,  were  the  goods  bought  and  sold  subjects  of  la 
"ul  commerce,  for  if  so  they  were,  in  their  transportati 
Detween  the  parties  —  citizens  of  different  States — un 
:heir  delivery  to  the  purchaser  or  consignee  in  the  comp 
:ion  of  the  contracts  of  sale,  under  the  protection  of  t 
:ommercial  power  of  Congress.*' 

Such  is  the  position  of  the  Court  on  one  of  the  poii 
n  this  remarkable  case.  A  cause  comes  before  it  necess; 
ly  involving,  as  it  seems  to  us,  a  Federal  question.  T 
iiajority  dismiss  it  for  want  of  jurisdiction.  Three  judg 
ire  of  opinion  that  the  jurisdiction  exists.  Two  of  the 
tvould  determine  the  question  adversely  to  the  appella 
Decause  they  suspect  that  his  motives  have  been  bad.  T 
^ther  brings  principle  and  authority  to  bear  on  the  cj 
md  concludes  that  his  brethren  are  overturning  a  we 
settled  and  all  important  doctrine  and  depriving  a  citiz 
Df  the  United  States  of  the  protection  giiaranteed  by  t 
[Constitution. 

In  the  meantime  O'Neil  has  either  paid  the  enonnc 
ine  or .  he  has  been  thrown  into  prison  for  the  rest  of  1 
latural  life. 
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O'Neil  v.  The  State  of  Vermont. 


Mr.  Editor  :  The  decision  of  the  Supreme  Court  of  the  United 
States  in  the  case  of  O'Neil  v.  The  State  of  Vermont,  rendered  at  the  last 
term,  excites  an  increasing  interest  as  a  knowledge  of  it  extends  among 
the  busy  members  of  the  legal  profession.  It  was  the  case  of  a  prosecu- 
tion and  conviction  in  Vermont  of  a  citizen  of  New  York,  for  acts  per- 
formed by  him  in  the  latter  State,  which  were  admittedly  lawful  there, 
but  which  would  have  been  unlawful  if  committed  in  Vermont.  Those 
acts  were  the  selling  of  liquors  at  Whitehall,  New  York,  to  residents 
of  Rutland,  Vermont,  upon  orders  received  at  Whitehall  through  an  ex- 
press company  acting  as  the  agent  of  the  purchaser. 

The  decision  of  the  Court  was  that  the  case  had  no  business  before 
it,  and  that  it  had  no  duty  to  perform  except  to  dismiss  it.  Having  thus 
denied  its  own  right  to  decide  any  points  involved  in  the  case  other  than 
that  of  jurisdiction,  it  proceeds  to  discuss  with  great  minuteness  and  to 
decide  every  point  made  on  the  appeal  from  the  Supreme  Court  of 
Vermont. 

0*Neirs  counsel  contended  in  his  brief  that  as  the  sales  in  question 
were  acts  of  interstate  commerce  no  State  statute  could  make  them  un- 
lawful. The  Supreme  Court  of  Vermont,  in  discussing  this  point,  dwelt 
upon  the  deplorable  consequences  that  would  follow  if  the  power  of  Con- 
gress to  regulate  commerce  between  the  States  could  be  invoked  to  pre- 
vent a  State  from  inflicting  penalties  for  engaging  in  such  commerce. 
Nevertheless  the  majority  of  the  United  States  Supreme  Court  declared 
that  this  argument  and  decision  thereon  raised  no  federal  question. 

But  this  total  subordination  of  the  commerce  powers  of  the  Federal 
government  to  a  State  statute,  contradicting  as  it  does  every  previous 
decision  of  the  Court  on  the  subject,  and  setting  at  naught  the  mighty 
interest  which  was  the  primary  cause  of  the  formation  of  the  Federal 
Constitution,  is  less  startling  than  the  attempted  justification  by  the 
Supreme  Court  of  the  United  States  of  a  State  statute  which  authorizes 
imprisonment  for  life  by  a  Justice  of  the  Peace,  without  trial  by  jury, 
upon  a  complaint  which  g^ives  an  alleged  offender  no  information  of  the 
of  the  offences  of  which  he  is  accused.  This  is  a  Russian  method,  and 
is  without  precedent  or  analogy  in  the  judicial  history  of  any  English- 
speaking  people. 

The  Vermont  statute  against  selling  intoxicating  liquors  provides 
that  under  an  indefinite  charge  of  one  ofiense  the  defendant  can  be  tried 
for  an  indefinite  number  of  offenses.  In  the  case  under  discussion  the 
only  charge  made  against  John  O'Neil  was  that  *'  on  the  25th  day  of  De- 
cember, 1882,  he  did  at  divers  times  sell,  furnish  and  give  away  intoxica- 
ting liquor  without  authority.'*  Under  this  charge,  which  describes  no 
sale  by  naming  the  purchaser,  he  was  convicted  by  the  petty  magistrate 
of  457  separate  offences,  which  on  appeal  were  reduced  to  307,  and  he  was 
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:ed  to  pay  |20  for  each  o£fence,  with  nearly  I500  costs,  making 
f  about  |6,6oo,  and  in  default  of  payment  thereof  to  be  confined 
hor  at  the  rate  of  three  da3r8  for  each  one  dollar  of  the  sum,  ms 
'<  term  of  imprisonment  more  than  fifty-four  years, 
commenting  upon  this  extraordinary  decision  the  Albany  Lt 
I  of  the  7th  of  May  says : 

This  monstrous  perversion  of  justice  presents  a  glaring  contrast 
tnane  rule  laid  down  by  our  Court  of  Appeals  in  the  Tweed  cai 
ing  cumulative  sentences,  which  is  that  the  punishment  in  one  i 
nt  shall  not  exceed  the  maximum  pronounced  for  any  one  of  t 
s." 

e  Constitution  of  the  United  States  forbids  the  infliction  of  cri 
usual  punishments,  thus  granting  to  every  citizen  an  immnni 
ich  punishment    The  Fourteenth  Amendment  of  the  Constituti 

the  denial  or  abridgment  of  this  immunity  by  the  State  of  V 
>r  any  other  State  in  the  case  of  any  citizen.  It  furthermc 
\  that  neither  the  State  of  Vermont  nor  any  other  State  shall  < 
iny  person  of  life,  liberty  or  property  without  due  process  of  la 
the  view  of  Justice  Fibi«d,  as  expressed  in  his  dissenting  opini 
present  case,  that  in  criminal  proceedings  there  can  l)e  no  due  pi 

law  where  the  accused  is  not  informed  of  the  nature  and  cause 
cusation  against  him.  He  quoted  Chief  Justice  Gibson  of  t 
ae  Court  of  Pennsylvania  upon  this  point  as  follows : 
'recision  in  the  description  of  the  offence  is  of  the  last  importan 
accused,  for  it  is  that  which  marks  the  limits  of  the  accusati 
es  the  proof  of  it*' 

Lave  not  addressed  you  this  communication  to  add  anything  of  i 
)  the  utterances  of  these  great  men.  I  have  written  it  solely  1 
rpose  of  giving  your  readers  the  l)enefit  of  some  observatio 

0  unpublished  on  this  O'Neil  case,  written  by  the  most  disti 

1  writer  on  Criminal  Law  in  the  United  States,  and  one  whose  te: 
are  often  quoted  as  high  authority  in  the  Supreme  Court  of  t 

States,  as  well  as  in  the  courts  of  the  several  States.  I  refer 
.  Bishop,  the  author  of  *'  Bishop's  Criminal  Law  "  and  "  Bisho] 
al  Procedure.**  In  this  paper,  written  for  private  perusal  onl 
>m  which  I  am  permitted  to  quote,  he  sa3r8  : 
Che  foundation  of  the  cause  was  laid  in  the  court  of  a  Justice 
ace,  an  inferior  magistrate  having,  by  the  universal  legal  und< 
ig  in  all  countries  where  our  system  of  law  prevails,  authority  on 
11  matters,  and  sitting  in  Vermont  without  the  aid  of  a  jury, 
ras  any  defect  in  the  jurisdiction  of  this  magistrate  it  was  not  cur 
ippeal  to  the  County  Court,  or  the  further  carrying  of  the  qu< 
f  law  to  the  Supreme  Court  of  the  State. 

The  Fourteenth  Amendment  of  the  Constitution  of  the  Unit 
declares  that  the  State  of  Vermont  shall  not  '  deprive  any  pers 

liberty  or  property  without  due  process  of  law. '  It  is  plain  to  i 
hat  this  proceeding  before  this  inferior  Vermont  magistrate  Yi 
ue  process  of  law  '  on  which  to  strip  a  man  of  his  property  ai 
im  to  perpetual  imprisonment,  according  to  any  opinion  ever  e 
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rson.  So  that  the  Fourteenth  Amend 
itrate  jurisdiction  over  the  cause,  anc 
ctictt,  when  it  is  of  this  sort,  is  a  poini 

of  every  suit,  and  any  judgment  with 
this: 

a  of  the  United  States,  the  Vermoni 
d  States  Supreme  Court  as  renderec 

constitutional  duty  of  that  Court  tc 

the  United  States  was  the  highest  lain 
eople  ;  and  even  if  there  had  been,  ai 
s  forbidding  the  taking  of  that  poini 
Vermont  magistrate  or  before  the  Fed 
d  have  been  void;  the  cj^estion  having 
lue  course  the  Constitution,  which  wa: 
[>  reverse  the  judgment, 
strate  deprived  of  jurisdiction  on  th< 
ot  *'due  process  of  law  ?  "  The  com 
tiarged  but  a  single  offense,  and  set  out 
It  had  been  for  this  ofiense,  punishabh 

imprisonment,  that  the  defendant  wai 
it  the  proceeding  before  the  magistrat< 
le  process  of  law,'*  but  in  fact  he  waj 
is  one  offense,  but  for  an  infinite  con 
e  magistrate  found  him  guilty  of  onlj 
ly  307*  But  the  jurisdiction  which  th< 
as  aflirmed  by  the  County  Court,  anc 
rt  of  the  State,  was  to  try  the  party  foi 
n  more  property  than  any  mortal  ot 
him  for  more  years  than  any  man  eve: 
lotion  assumed  by  a  magistrate  uni 

one  equally  so  under  the  general  lawi 
>  authority  thus  to  fine  and  imprison  1 
elonies,  but  whose  exceptional  powei 
irior  offenses.  Beyond  this,  the  juris 
endant  as  to  all  these  infinite  offenses 
.  It  is  a  mockery  to  ask  any  lawyer  oi 
ng  of  our  legal  history  or  procedure,  i: 
en  if  it  was  competent  for  Vermont  t< 
plainly  not  competent  to  discriminate 
and  give  a  jurisdiction  to  inflict  th< 
;hort  of  death,  to  a  magistrate  sitting 

laws  of  the  State  pronounced  incom 
atly  less  punishment, 
m  wrong  in  deeming  the  informatioi 
only  one  offense,  and  that  it  in  fac 
y  admit  that  this  is  what  the  Vermon 
If  it  is,  then  it  is  not  *'due  process  o 
e  answered  by  the  assertion  that  th< 
he  exclusive  jurisdiction  to  settle  thii 
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ion  of  the  effect  of  the  Vermont  Constitution,  and  it  has  settled 
sely  to  what  I  thus  claimed.  My  reply  is  that  while  this  may  ha^ 
so  before  the  adoption  of  our  Fourteenth  Amendment,  it  is  not  i 
By  settled  doctrine  in  the  United  States  Supreme  Court,  it  is  f 
^ourt  to  decide  as  supreme  law  whether  or  not  its  tribunal  h 
ed  the  Constitution  of  the  United  States. 

The  tribunal  takes  judicial  cognizance  of  all  tl^  written  laws  of 
and  of  the  fact  that  the  Constitution  of  a  State  is  its  highest  la 
-iding  its  statutes.  It  knows  and  admits  that  a  State  process  vi 
of  a  State  Constitution  is  not  "due  process  of  law"  in  the  Stat 
ts  jurisdiction  under  the  Fourteenth  Amendment  to  determine  wh 
lue  process  of  law'*  in  the  State  of  Vermont  carries  with  it  tl 
rity  to  construe  the  Vermont  Constitution.  I  see  no  escape  fro 
inclusion. 

But  assuming  this  reasoning  not  to  be  correct,  and  still  assumir 
Jie  information  before  the  Vermont  magistrate  charged  infinii 
ies,  I  confidently  assert  that  the  allegation  of  infinite  offenses,  tl 
um  of  wrong  with  which  the  defendant  is  accused  being  thus  wit 
ny  limit,  is  not  an  allegation  of  any  one  offense,  nor  of  any  3( 
ies,  nor  of  any  457  offenses ;  therefore,  that  to  put  a  man  on  h 
ipon  such  an  allegation  is  to  try  him  without  averment,  which  ever 
dmits  to  be  without  due  process  of  law. 

I  admit  that  I  am  without  authority  for  this  construction  of  tl 
ition  of  infinite  offenses.  And  the  reason  why  I  have  no  authori 
t  this  Vermont  idea  is  absolutely  original  and  unique ;  no  rig^ 
ing  person  ever  before  deemed  such  an  allegation  permissible  < 
attempted  to  make  it.  So  that  this  is  the  first  opportunity  for  i 
'udion  which  ever  arose.  But  reason  declares  that  to  charge  a  ms 
iver>'thing  is  to  charge  him  with  no  one  thing  in  particular,  and  tl 
lent  which  justifies  the  putting  of  a  man  on  his  defense  is  that  of 
:ular  act,  not  of  infinite  acts  in  general. 

Here  again  I  am  told  that  this  is  a  question  for  the  Vermont  Com 
lot  for  the  Supreme  Court  of  the  United  States.  And  this 
alent  to  my  being  told  that  the  Fourteenth  Amendment  of  our  Co: 
ion  is  a  nullity.  For  on  the  assumption  that  this  question  is  for  tl 
ont  Court,  and  that  the  Federal  Supreme  Court  has  no  power  1 
«r  over  it,  the  clause  under  consideration  in  the  Fourteenth  Ameni 
is  interpreted  down  to  read  as  follows  :  '  Nor  shall  any  State  depri^ 
erson  of  life,  liberty  or  property  without  some  process  of  law  whicl 
e  question  being  carried  before  the  highest  Court  of  the  State,  sha 
e  pronounced  by  such  Court  unconstitutional  or  othen^'ise  void.' 
It  requires  no  argument  to  show  that  a  clause  in  our  National  Coi 
ion  in  these  terms  would  be  a  practical  nullity,  or  that  a  decisic 
%  to  any  provision  this  interpretation  would  be  an  attempt  to  stril 
of  the  Constitution.  I  do  not  believe  that  there  is  a  member  oft! 
;me  Court  who,  on  due  reflection,  would  rule  any  case  in  this  wa; 
w  there  was  something  a  little  like  this  said  in  the  •  Opinion  of  tl 
'  in  Hurtando  v.  People,  no  U.  S.,  516,  532.  But  I  do  not  unde 
even  that  dictum  as  going  so  far  ;  if  it  did  it  is  plain  that  no  bene 


Digitized  by 


Google 


COMMENTS  ON   RECENT  DECISIONS.  623 

of  judges  can  thus  travel  out  of  the  record  before  them,  and  by  an  asser- 
tion written  by  a  single  judge  overturn  and  banish  from  our  Constitution 
any  provision  therein— even  an  amendment 

"AgAin,  let  us  assume  that  the  information  before  the  Vermont 
magistrate  did  charge  all  the  offences  whereof  the  party  was  found  guilty. 
Still  by  the  universal  understanding  in  all  countries  wherein  our  system 
of  laws  prevails,  and  by  the  universal  understanding  in  Vermont  as  to 
everything  else  except  liquor  selling,  it  is  not  due  process  of  law  to  fine 
a  man  even  the  lower  sum  of  $6,140  with  I497.96  costs,  and  commit  him 
to  imprisonment  at  hard  labor  even  for  the  lower  period  of  fifty-four 
years,  on  this  trial  and  sentence  before  a  Justice  of  the  Peace,  sitting 
without  a  jury.  If  the  Fourteenth  Amendment  of  our  Constitution  does 
not  prohibit  this,  and  render  the  proceeding  void  for  want  of  jurisdiction , 
that  amendment,  I  need  not  repeat,  was  made  in  vain." 

I  think  the  legal  profession  need  only  be  informed  concerning  this 
upholding,  by  a  majority  of  the  Supreme  Court  of  the  United  States,  of 
the  despotic  statute  of  Vermont,  and  the  outrage  committed  under  its 
authority,  to  arouse  them  to  a  realization  of  the  dangers  which  confront 
the  liberties  of  citizens,  imperilled  as  they  are  by  the  revolutionary  ideas 
promulgated  by  the  highest  judical  tribunal  in  the  land.  Public  opinion 
based  upon  correct  information  and  right  reasoning  in  time  reverses 
unjust  decisions,  as  it  changes  imperfect  constitutions  and  obliterates 
obnoxious  laws. 

It  may  be  very  desirable  to  prevent  a  New  York  liquor  vender  from 
selling  liquor  to  Vermont  tipplers,  but  it  is  much  more  important  to 
maintain  the  ancient  liberties  of  the  people,  and  protect  every  citizen 
from  the  exercise,  by  a  petty  magistrate,  of  the  arbitrary  power  which 
exists  nowhere  outside  of  Russia  and  Vermoqt,  and  in  the  former  sends 
a  subject  to  death  by  slow  torture  in  Siberia,  without  a  hearing,  and  in 
the  latter  dooms  a  citizen  to  imprisonment  for  life  on  the  heitious  charge 
of  selling  liquors  '*at  divers  times"  on  a  given  day  without  further 
specification. 

It  is  to  be  hoped  that  Mr.  Bishop  will  place  his  views  in  a  permanent 
form  in  a  future  edition  of  his  work  on  criminal  proceedings. 

Skntinei^ 
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known  as  the  "individual  ledger."  He  embezzled  the  funds  of  the 
bank,  and  in  an  action  brought  against  the  executrix  of  the  surety  on 

Ihe  bond,  held  :  That  the  undertaking  to  perform  duties  not  belonging 
to  the  office  of  cashier  did  not  effect  such  a  change  of  duties  as  to  dis- 
charge the  surety  from  his  liability.  That  the  undertaking  of  the  surety 
"  for  himself,  his  heirs,  executors  and  administrator  '*  during  the  period 
of  the  cashier's  employment  as  such  was  not  affected  by  the  death  of  the 
surety :  Shackamaxon  Bank  v.  Tard,  Supreme  Court  of  Pennsylvania, 

July  13,  1892,  per  Wii«i«iams,  J.  (24  Atl.  Rep.,  635).—//.  N.  S, 

Carribrs  op  Passengers— Reasonabi^e  Regulations — Refus- 
ing Ticket. — Where  a  ticket  was  refused  by  a  gateman  because  its  date 
was  illegible,  and  the  holder  thereby  lost  the  train,  in  an  action  brought 
against  the  railroad  for  damages,  held:  That  as  the  ticket  was  in  the 
same  condition  as  when  purchased  from  defendant's  agent,  it  was  unrea- 
sonable that  the  plaintiff  should  be  compelled  to  present  the  ticket  to  a 
ticket  receiver  for  endorsement,  and  the  defendant  was  liable  in  such 
damages  as  were  the  immediate  consequence  of  its  wrongful  act :  North- 
em  Cent.  Ry.  Co.  v,  O'Connor,  Court  of  Appeals  of  Maryland,  June  8, 
1892,  per  Robinson,  J.  (24  Atl.  Rep.,  449).—//.  N.  S, 

Carriers— Ejectment  op  Passenger. — The  plaintiff  was  ejected 
from  defendant's  train  for  refusing  to  pay  his  fare  after  the  ticket  which 
he  presented  was  refused  by  the  conductor  because  it  had  expired. 
Held:  (i)  Th^t  the  right  to  eject  him  for  non-payment  of  fare  is  in  no 
way  affected  by  any  belief  he  may  have  had  as  to  his  right  to  ride  on  the 
ticket  after  its  expiration  ;  (2)  In  the  absence  of  any  statutory  regulation 
affecting  the  manner  of  ejection  of  a  passenger  refusing  to  pay  his  fare, 
he  may  be  ejected  at  any  place  along  the  line,  provided  he  be  not  thereby 
unreasonably  exposed  to  danger :  Rudy  v,  Rio  Grande  Ry.  Co.,  Supreme 
Court  of  Utah,  June  17,  1892,  Anderson,  J.  (30  Pacific  Rep.,  366).— 
/.  A.  McC. 

Charter  Party— "Restraint  of  Rui^rs,"  Etc.— Quarantine 
Regui^tions — Duty  of  Vessei*.— A  vessel,  agreed  by  charter,  party  to 
be  at  a  certain  port,  and,  in  all  respects,  ready  to  load  under  the  charter 
on  or  before  October  i,  ''restraint  of  princes  or  rulers  of  people  "  being 
excepted.  By  reason  of  quarantine  regulations  of  the  port  the  vessel 
could  not  go  there  until  November  i,  when  the  quarantine  was  raised. 
It  was  held  that  detention,  by  quarantine,  was  included  in  the  scope  of  the 
clause,  "restraint  of  rulers,"  etc.,  but  that  it  was  the  duty  of  the  vessel  to 
have  been  at  the  port  of  loading  within  a  reasonable  time  after  the 
quarantine  was  raised:  The  Progreso,  Circuit  Court  of  Appeals  of  the 
United  States,  Third  Circuit,  May  24,  1892,  Green,  J.  (50  Fed.  Rep., 
835).— /^.Z.C 

Conflict  of  Laws— Married  Women— Contracts— Place  of 
Performance  and  Execution.— B.,  a  married  woman,  signed  and 
-sealed  in  Pennsylvania  a  bond  and  mortgage  to  secure  the  purchase 
4noney  of  land  in  Delaware.  This  was  delivered  in  Delaware  by  her  hus- 
band as  her  agent.    The  land  was  sold  subject  to  the  mortgage,  and  as  a 
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bsequent  foreclosure  sale  did  not  realize  the  mortgage  debt,  judgmet 
IS  entered  on  the  bond  in  order  to  collect  from  B.  in  Pennsylvania  th 
lance  due.  Her  application  to  open  judgment  was  granted,  on  th 
ound  that  the  bond  was  a  Pennsylvania  contract,  and  it  could  not  b 
forced  against  her  except  as  to  the  land.  On  appeal,  held:  That  th 
^s  of  Delaware  under  which  a  married  woman  is  personally  liable  o 
ch  a  bond  should  be  enforced,  as  being  the  law  of  the  place  where  th 
ntract  was  not  only  to  be  performed,  but  was  executed ;  the  plac 
lere  a  contract  was  executed  being  determinable  from  the  place  whei 
is  delivered,  regardless  of  where  it  is  prepared  and  signed  :  Baum  j 
rchall,  W  ux.,  Supreme  Court  of  Pennsylvania,  July  13, 1892,  Wiluam; 
(24  Atl.  Rep.,  620).—/^.  N.  S. 

CONSTITUTIONAI.  LaW — INTERSTATE  COMMERCE— POWCE  POWEl 

Article  XXXIV  of  the  Maryland  code  provides  that  *'  All  persoi 
liming  logs  cast  by  wind  and  tide  upon  any  shore  bordering  upon  tl: 
lesapeake  Bay  and  its  tributaries,  are  hereby  prohibited  from  removin 
e  same  without  payment  to  the  owner  of  the  said  shore  the  sum  < 
enty-five  cents  for  each  log  so  removed. ' '  This  statute  is  valid  and  coi 
tutional  as  an  exercise  of  the  police  power  of  the  State;  although  ti 
gs  may  have  carried  away  from  a  point  without  the  boundaries  of  th 
ate:  Henry  v.  Roberts,  Circuit  Court  of  the  United  States,  District  < 
aryland,  May  16,  1892,  Morris,  J.  (50  Fed.  Rep.,  903).—//.  L.  C. 

Constitutional  Law— Inspection  of  Private  Papers.— Tt 
esident  of  an  insolvent  national  bank,  who  was  charged  with  a  viol 
)n  of  the  national  banking  laws,  filed  a  bill  in  equity  against  th 
ceiver  of  the  bank,  praying  that  the  latter  be  compelled  to  deliver  1 
e  complainant  a  certain  trunk  which  was  deposited  in  the  vaults  of  tl: 
ink  at  the  time  of  the  appointment  of  the  receiver,  and  which  the  bi 
leged  contained  certain  private  papers  of  the  complainant.  Upon  hea 
g  the  Court  appointed  a  master  to  privately  examine  the  contents  < 
id  trunk,  with  directions  to  deliver  to  the  complainant  such  papers  i 
longed  to  him,  to  deliver  to  the  receiver  any  papers  belonging  to  tli 
mk  which  did  not  concern  the  prosecution  of  the  president,  and  to  hoi 
itil  further  orders  such  papers  as  related  to  the  business  of  the  banl 
id  which  were  material  in  the  prosecution  of  the  president  of  the  banl 
was  held  that  this  order  was  a  violation  of  the  constitutional  an 
ndaniental  right  of  the  litigant  as  to  the  method  of  trial  :  Potter  ; 
jal.  Circuit  Court  of  Appeals  of  the  United  States,  First  Circuit,  June  i 
92,  Putnam,  J.  (50  Fed.  Rep.,  860).—//.  L.  C. 

Contracts— Illegal  Agreement.— Where  the  plaintiff  lease 
emises  for  the  keeping  of  liquor  for  sale,  the  landlord  agreeing  1 
pply  ice  to  keep  the  premises  cool,  if  the  sale  of  such  liquor  is  i 
olation  of  a  State  statute  and  illegal,  the  tenant  cannot  recover  f< 
mage  to  the  liquor  caused  by  failure  of  the  landlord  to  supply  ice  i 
reed:  Kelly  z/.  Courter,  Supreme  Court  of  Oklahoma,  July  i,  189: 
;,ARK,  J.  (30  Pacific  Rep.,  372).—/.  W.  McC. 


Digitized  by 


Google 


ABSTRACTS  OF   RECENT  CASES.  627 

Criminai.  Law— Evidence— Voi^untary  Confession.- The  ac- 
cused in  an  indictment  for  murder  said  to  the  sheriff,  "I  have  sent  for 
you  to  tell  you  about  my  case,'*  to  which  the  sheriff  replied,  **  If  you  are 
going  to  tell  the  truth  I  will  listen  to  it  and  want  to  hear  it ;  if  you  are 
not  going  to  tell  the  truth  I  don't  want  to  hear  it."  The  declarations  of 
the  accused  testified  to  by  the  sheriff  being  admitted  in  evidence,  and 
excepted  to,  on  appeal  held :  That  the  confession  made  to  the  sheriff  was 
voluntary  and  admissible  :  Haul  v.  State,  Supreme  Court  of  Alabama, 
May  26,  1892,  per  Coleman,  J.  (11  So.  Rep.,  218).—//.  N.  S, 

Expert  Evidence. — In  an  action  against  a  railroad  company  for 
an  injury  to  the  plaintiff  sustained  by  a  train  running  into  a  snowbank, 
the  question  at  issue  was  whether  the  train  was  running  at  a  dangeous 
rate  of  speed  at  the  time.  Held:  That  neither  the  engineer  nor  con- 
ductor could  be  called  as  experts  to  testify  as  to  that  fact:  Fisher  v. 
Oregon  S.  L.  and  U.  N.  Ry.  Co.,  Supreme  Court  of  Oregon,  June  21,  1892, 
Ford,  J.  (30  Pacific  Rep.,  425).—/.  A.  McC, 

Fellow  Servants— Injury  to  Servant. — The  plaintiff,  a  brake- 
man  in  defendant  company's  employ,  was  injured  while  coupling  flat 
cars,  because  of  insufficient  room  between  one  of  the  cars  and  the  lumber 
on  the  other,  which  was  so  loaded  as  to  project  beyond  the  end  of  the 
car.  Held:  That  inasmuch  as  it  was  the  duty  of  the  company  to  furnish 
a  safe  place  for  coupling,  it  was  not  excu^d  by  having  furnished  an 
inspector  to  whose  omission  the  accident  was  due ;  his  negligence  not 
being  that  of  a  fellow  servant:  Dewey  v.  Detroit  G.  H.  &  M.  Ry.  Co., 
Supreme  Court  of  Michigan,  July  28,  1892,  McGrath,  J.,  Montgomery 
and  Grant,  J.J.,  dissent  (52  Northwestern  kep.,  942).—/.  A,  McC. 

Fire  Insurance— Construction  of  Policy— Hazardous  Use  of 
Premises. — The  printed  part  of  a  policy  of  insurance,  issued  at  a  time 
when  the  insured  premises  were  unoccupied,  provided  that  it  should 
become  void  if  benzine,  gasoline,  etc.,  or  other  explosives  should  be  kept 
or  used  on  the  premises.  These  were  the  only  uses  prohibited  by  the 
policy  as  hazardous.  A  written  slip  attached  to  and  made  part  of  the 
policy,  provided  that  the  premises  were  **  privileged  to  be  occupied  for 
hazardous  or  extrahazardous  purposes.**  Held:  That  inasmuch  as  there 
was  a  glaring  inconsistency  between  the  printed  and  written  part  of  the 
policy,  that  which  is  written  must  prevail;  also  that  the  use  of  the 
premises  as  a  paint  factory  in  which  benzine  and  gasoline  were  kept  and 
used  in  the  manufacture  of  paints,  was  permissible  by  the  written  part  of 
the  policy:  Russell  v.  Manufacturers  and  Builders'  Fire  Insurance  Co. 
of  New  York,  Supreme  Court  of  Minnesota,  July  7,  1892,  Mitchell,  J. 
(52  Northwestern  Rep.,  906).—/'  ^'  McC. 

Foreign  Corporations  Acting  Without  Authority  of  State 
—Quo  Warranto^ Although  the  courts  ot  a  State  other  than  that  in 
which  a  corporation  is  created,  have  no  power  to  oust  such  corporation 
of  its  right  to  be  a  corporation,  or  to  interfere  in  any  manner  with  the 
exercise  of  the  rights  and  franchises  conferred  upon  it  by  the  State  where 
incorporated,  yet  where  such  corporation  is  found  transacting  business  in 
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►ther  State  and  exercising  the  franchises  conferred  upon  its  corpora- 
is,  without  any  authority,  the  courts  of  the  latter  State  may  by  a  pro- 
ding  in  quo  warranto  oust  the  corporation  from  the  exercise  of  such 
ichises:  State  v.  The  Fidelity  and  Casualty  Company,  Supreme 
irt  of  Ohio,  June  24, 1892,  Marshax«i«,  J.  (31 N.  E.  Rep.,  658).  —H,L.C. 

Fourteenth  Amendment— Civii,  Rights— Theatres— Coix>red 
RSONS. — In  the  absence  of  a  State  **  civil  rights  statute,'^  a  rule  of  a 
atre  prohibiting  colored  persons  from  occupying  seats  in  certain  por- 
is  of  it,  may  be  enforced,  as  such  rule  is  not  a  violation  of  the  Four- 
nth  Amendment  of  the  Constitution  of  the  United  States,  declaring 
t  no  State  shall  make  or  enforce  any  law  which  shall  abridge  the 
vileges  and  immunities  of  the  citizens  of  the  United  States  .  .  nor 
ly  to  any  person  the  equal  protection  of  the  laws:  Younger  z/.  Judah, 
preme  Court  of  Missouri,  July  2,  1892,  Black,  J.  (^9  S.  W.  Rep.,  1109). 
/.  L.  C 

JUDiciAi,  Sai,e-— TiTJ^E  OP  Purchaser.— The  reversal  for  errors  or 
igularities  of  a  decree  ordering  a  sale  of  land  will  not  affect  a  pur- 
ser in  good  faith,  providing  the  Court  had  jurisdiction  to  pass  the 
Tee,  and  all  necessary  parties  were  before  the  co^rt:  Benson,  at,  al, ,  v, 
llott,  et,  al..  Court  of  Appeals  of  Maryland,  June  7, 1892,  per  Fowler, 
24  Atl.  Rep.,  451).—^.  N'  S. 

Juror — Competency — Opinion  as  to  Guilt  or  Innocence. — 
juror  who  states  upon  his  voir  dire  that  he  has  formed  an  opinion  as 
the  guilt  or  innocence  of  the  accused,  which  will  require  evidence  to 
love,  is  incompetent,  although  he  may  state  that  he  can  discard  the 
nion  that  he  has  fostned,  and  give  the  defendant  as  fair  and  impartial 
'ial  as  though  he  had  never  heard  of  the  case:  Vance  v.  State,  Supreme 
art  of  Arkansas,  June  25,  1892,  Hughes,  J.  (19  S.  W.  Rep.,  iot)6). — 

Marriage— Minor— Right  to  Earnings.— The  marriage  of  a 
lor  son,  even  without  the  consent  of  his  father,  effects  an  emaucipa- 
1,  and  the  son  is  entitled  to  his  wages,  in  so  far  as  they  are  necessary 
the  support  of  himself  and  family,  in  preference  to  his  father :  Com- 
nwealth  v,  Graham,  Supreme  Judicial  Court  of  Massachusetts,  June 
1892,  Field,  C.  J.  (31  N.  E.  Rep.,  766).—/^.  L,  C. 

Negligence— Tenement  Houses— Liability  op  Landlord  to 
IRD  Persons. — The  owner  of  a  tenement  house  is  not  liable  for  in- 
ies  sustained  by  a  person  caused  by  the  defective  condition  of  the 
ps  leading  to  the  different  parts  thereof,  where  the  injuries  were  re- 
ared while  the  plaintiff  was  coming  from  a  wake  held  in  the  house,  to 
ich  she  had  neither  an  express  invitation  nor  one  by  implication  as 
ng  a  relative  or  friend  of  the  deceased  :  Hart  v.  Cole,  Supreme  Judicial 
irt  of  Massachusetts,  June  22,  1892,  Knowlton,  J.  (31  N.  E.  Rep.,  644). 
7.  L.  C 
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NAUTHORIZBD   DlSPI^AY  OP  FlR«  WORKS.— A 

spectator  of  a  display  of  fire  works  in  a  public 
amages  for  injuries  sustained  bv  an  explosion 
cplosicm  occurred  without  negligence,  even  if 
:al  authority:  Scanlon  v.  Wedger,  Supreme- 
setts,  June  21,  1892,  Ali,bn,  J.  (31  N.  E.Rep.^ 

E — Conditions  of  Poi^icy— Dbparture. — 
&re  insurance  upon  which  suit  was  brought, 
of  appraisers  and  an  award  in  case  the  parties 
f  the  loss.  Held  (1 )  that  compliance  with  the 
precedent  to  the  maintenance  of  an  action  by 

0  allege  in  the  complaint  the  appointment  of 
IS  fatal  to  the  plaintiff's  case ;  (2)  that  plaintiff 

1  his  complaint  by  relying  upon  the  ansvrer  of 
illege^the  appointment  and  award,  especially 
s  in  his  replication  he  put  in  issue  the  very- 
upon  which  he  relied  to  cure  the  defect ;  (3) 
nded  that  there  was  a  departure  because  the 
iirard,  but  alleged  fraud  in  the  procurement  of 
i  not  quit  or  depart  from  a  case  made  in  the 
been  made :  Monsess  v.  German-American  In- 
rt  of  Minnesota,  July  i,  1892,  Coi^i^ins,  J.  (52 
-/.  A.  McC 

— CONFUCT  OF  Laws.— Testatrix,  domiciled 
sixth  of  her  residuary  estate  in  trust  for  the 
ring  his  life,  and  at  his  death  to  those  whom 
and  in  default  of  such  appointment,  then  to 
ndson  died  in  New  York  without  issue,  leaving 
mention  the  fund  in  question  nor  execute  the- 
V  York  law  a  general  bequest  passes  property 
las  a  power  of  appointment,  unless  a  contrar3r 
I.,  an  intent  to  execute  a  power  must  appear 
,  raised  by  a  bill  in  equity,  whether  there  had 
i  power  by  the  residuary  clause  of  the  will. 
cution  of  a  power  is  in  question,  the  la<v  of  the 
tms,  and  not  that  of  the  domicile  of  the  donee, 
the  power  could  not  be  inferred  where  the  will 
^reto;  though  the  relations  of  the  donee  to  the 
to  raise  a  presumption  that  he  knew  of  the 
vill,  and,  though  the  donee  in  his  will,  made 
mount  of  his  estate:  Cotting  v,  De  Sartiges,. 
Rhode  Island,  March  28,  1892,  per  Stinbss,  J. 
/,S. 

-Effect  of  a  Failure  to  Call  a  Material 
mdant  resists  the  foreclosure  of  a  purchase 
le  upon  the  ground  that  the  purchase  was  in- 
nisrepresentations  of  the  plaintiffs,  it  is  abso- 
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ssential  to  his  success  that  such  misrepresentations  were  the 
.te  inducement  to  the  purchase.  But  where  the  evidence  dis- 
hat  before  the  purchase  defendant  in  company  with  an  ex- 
d  miner  examined  the  mine  tor  several  days ;  that  afterward 
it  was  enthusiastic  about  the  purchase  and  told  several  witnesses 
bought  the  property  on  his  own  judgment  and  the  judgment 
Xpert ;  that  after  the  purchase  he  surveyed  and  worked  the  mine 
[y  two  years  before  executing  the  notes  and  mortgage  in  suit,  and 
>  complaint  of  the  mine  until  plaintiffs  threatened  to  bring  the 
Held  (i)  that  the  evidence  justified  the  finding  that  defendant 
make  the  purchase,  relying  on  plaintiff's  representations ;  (2) 
!  failure  of  the  defendant  to  secure  the  testimony  of  a  person 
when  the  alleged  misrepresentations  were  made  without  ex- 
:  why  such  person  was  not  called,  authorized  the  inference  that 
mony  if  produced  would  be  averse  to  the  defendant :  Wimer  v. 
supreme  Court  of  Oregon,  July  2,  1892,  Lord,  J.  (30  Pacific  Rep., 
.  A.  McC. 

iSFACTioN  OF  Judgment— Authority  of  Attorney.— A  re- 
a  judgment  of  1 1,000  against  B  in  an  action  of  slander.  There 
le  doubt  as  to  the  correctness  of  the  judgment,  and  before  an 
ras  taken  the  attorneys  of  both  parties  agreed  upon  a  compromise 
aould  pay  A  $600  in  full  satisfaction,  which  sum  was  paid  and  the 
it  satisfied  of  record.  Two  years  later  a  motion  on  the  j>art  of  A 
off  the  satisfaction,  upon  the  ground  that  his  attorney  had  no 
y  to  effect  the  same,  was  sustained.  B  then  filed  a  petition 
the  Court  to  enjoin  the  collection  of  the  excess  of  |6oo,  alleging 
wned  but  one-half  of  the  judgment,  and  that  his  attorney  who 
the  compromise  owned  the  other  half.  Held:  that  B  was  en- 
equitable  relief.  Nowal,  J.,  dissented  upon  the  ground  that 
r  vacating  the  entry  of  satisfaction  was  res  adjudicaia  as  to  all 
which  could  have  been  litigated  at  the  hearing,  among  which 
I  facts  contended  for  in  the  plaintiff*s  petition  :  Phillips  v.  Kuhn, 
;  Court  of  Nebraska,  July  2,  1892,  Maxwei,!,,  C.  J.  (52  North- 
Rep.,  881).—/.  A,  McC 

VICE  OF  Writs— Amendment  of  Return— Powers  of  Ex- 
F. — After  a  sheriff  or  deputy  sheriff  has  gone  out  of  office,  he  can- 
lout  some  order  of  the  Court  giving  direction  in  the  matter, 
n  incomplete  or  defective  return  of  service  made  by  him  while 
:  Beutell  v.  Oliver,  et  aL ,  Supreme  Court  of  Georgia,  April  28, 
S.  E.  Rep.,  307).— i?.  D,  5. 

nder—Exemplary  Damages—Mai^ice.— Exemplary  damages 
f  be  awarded  in  an  action  of  slander  where  the  defendant  was 

by  malice  toward  the  plaintiff.  The  law  implies  malice  where 
is  spoken  impute  a  crime  to  the  plaintiff,  and  the  defendant 
iieir  truth  in  his  answer  and  reiterates  the  same  upon  the  witness 

the  trial,  it  having  been  shown  they  were  false:  Walker  v. 
i,  Supreme  Court  of  Kansas,  Jime  11,  1892,  per,  cur.  (30  Pacific 
r,  181).—/.  A.  McC. 


Digitized  by 


Google 


BILL   OF   LADING   IN   INTERNATIONAL  COMMERCE.      63 1 

Storekespers— Care  op  Customers*  Property — Bailment. — 
Where  one  entered  a  store  for  the  purchase  of  clothing,  and  dejJosited 
his  watch  for  safe-keeping  in  a  drawer,  designated  by  the  salesman,  and 
after  his  purchase  the  watch  could  not  be  found,  in  an  action  brought  to 
recover  the  value  of  the  watch.  Held:  That  as  such  deposit  was  a  neces- 
sary incident  of  defendant's  business,  he  was  a  bailee  for  hire,  and  as  such 
bound  to  exercise  ordinary  diligence,  and  only  in  the  absence  of  ^uch 
diligence  would  he  be  liable  if  the  watch  was  stolen:  Woodruff  v.  Painter, 
W.  aLy  Supreme  Court  of  Penna.,  July  13,  1892,  per  Hkydrick,  J.  (24 
Atl.  Rep.,  620).—//.  N,  S. 

Tenant  in  Common— Parol  Partition— Ejectment.— Where  a 
parol  partition  of  lands  is  mide  by  tenants  in  common,  and  the  premises 
are  occupied  according  to  the  partition  by  the  respective  parties,  the 
partition  will  be  valid,  and  such  partition  may  be  set  up  as  a  defence 
should  an  action  be  brought  to  recover  the  possession,  in  violation  of  the 
parol  partition,  and  a  bill  in  equity  may  be  maintained  to  compel  the 
delivery  of  a  deed.  But  ejectment  will  not  lie  to  recover  possession  of  a 
part  allotted  by  such  parol  partition,  as  in  ejectment  the  plaintiff  must 
recover  upon  a  legal  title  and  not  upon  an  equity,  and  the  parol  partition 
may  not  be  treated  as  a  deed :  Sontag  v,  Bigelow,  Supreme  Court  of 
Illinois,  June  18,  1892,  Craig,  J.  (31  N.  E.  Rep.,  674).-//.  L.  C, 

Trademarks— Labels  Counterfeiting. — The  law  protects  labels 
for  the  same  reasons  that  it  protects  trademarks,  and  where  labels  are  so 
successfully  counterfeited  that  ordinary  purchasers,  buying  with  the 
degree  of  care  usual  in  purchases  of  the  article,  are  deceived,  the  com- 
plaining party  is  entitled  to  protection:  Wirtz  v.  Eagle  Bottling  Co., 
Court  of  Chancery  of  New  Jersey,  July  18,  1892,  per  Van  Fleet,  V.C 
(24  Atl.  Rep.,  658).—//;  N.  S. 


THE  ADOPTION  OF  A  UNIFORM  BILL  OF  LAD- 
ING IN  INTERNATIONAL  COMMERCE.'' 


The  October  Number  of  the  American  Law  Regis- 
ter AND  Review  will  contain  an  article  on  the  Adoption 
of  a  Standard  Bill  of  Lading  in  International  Commerce,  by 
the  distingfuished  admiralty  lawyer  Morton  P.  Henry, 
Esq.  In  view  of  the  fact  that  legislation  on  this  subject 
will  occupy  the  attention  of  Congress  at  the  coming  session, 
the  topic  is  a  peculiarly  timely  one;  and  those  of  our  readers 
who  agree  with  Mr.  Henry's  views  should  not  fail  to  put 
a  copy  of  the  October  number  into  the  hands  of  their  repre- 
sentatives at  Washington. 
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ANNOTATIONS  AND  MONOGRAPHS. 


The  announcement  made  in  the  August  number  of 
The  American  Law  Register  and  Review,  in  regard 
to  the  proposed  substitution  of  several  annotations  in  each 
number  for  the  single  annotation,  which  it  has  been  cus- 
tomary to  publish  heretofore,  has  met  with  a  very  flattering 
reception.  The  full  complement  of  assistants  has  almost 
been  made  up,  and  some  of  the  editors-in-chief,  who  were 
spoken  of  a  month  ago  as  having  been  requested  to  take 
part  in  the  enterprise,  have  definitely  decided  so  to  do.  It 
will,  therefore,  be  possible  to  make  the  final  announcement 
with  the  completed  list  of  editors  in  the  October  number  of 
this  periodical,  and  it  is  hoped  that  in  the  November  num- 
ber the  plan  itself  may  be  inaugurated.  The  co-operation 
of  the  distinguished  lawyers,  who  have  consented  to  act  as 
editors-in-chief  of  the  various  departments,  will  insure  a 
high  standard  of  excellence  in  the  annotations  and  mono- 
graphs. Indeed,  it  may  be  doubted  whether  any  legal 
periodical  has  ever  been  able  to  offer  to  its  readers  brief- 
material,  which  has  had  the  advantage  of  supervision  and 
correction  at  the  hands  of  such  eminent  specialists.  The 
New  York  Tribune  is  one  of  the  many  papers  which  has 
commented  favorably  upon  this  enterprise.  In  the  course 
of  its  remarks,  the  Tribune  says:  **The  enterprise  is  an 
interesting  one,  and  shows  how  greatly  the  old  magazines 
feel  the  need  of  some  new  attraction  to  replace  the  printing 
of  individual  decisions  which  is  now  made  unnecessary  by 
the  quick  publication  of  reports  after  the  decisions  are 
rendered.'' 

A  portion  of  the  plan  outlined  in  the  August  issue 
has  been  fulfilled  by  the  publication  of  several  of  the 
monographs.  Patterson's  ''  Law  of  Contracts  in  Restraint 
of  Trade,"  and  Lewis'  *'  Federal  Power  Over  Commerce,"' 
have  been  published.  Hartshome's  **  Railroads  and  the 
Commerce  Clause,"  is  in  press.  *'The  Recission  of  Di- 
visible Contracts,"  by  F.  H.  Bohlen,  Esq.,  is  in  manu- 
script, and  others  are  in  preparation. 
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gents  refuse  to  issue  bills  of  lading  unless  containing  su< 
xceptions. 

The  state  of  the  law  in  the  Federal  courts  in  respe 
o  this  is  still  undefined.  The  rule  of  the  Federal  com 
^rhich  refuses  to  enforce  an  agreement  for  such  an  exem 
ion  for  negligence  to  carriers  by  land  was  extended  al 
o  carriers  by  water  in  the  case  of  Liverpool  &  London 
xlobe  Insurance  Company  v.  Phoenix  Insurance  Company 

That  case,  however,  did  not  decide  the  question  whi< 
ras  attempted  to  be  raised — ue,^  That  such  contracts  wh< 
aade  by  owners  of  foreign  vessels  in  the  United  States  f 
hipment  to  foreign  ports  were,  in  case  of  a  conflict  of  la^ 
o  be  enforced  according  to  the  law  of  the  vessel's  natic 
►r  that  of  the  country  of  the  destination  of  the  vess 
^here  the  voyage  terminates. 

In  that  case  known  as  *^The  Montana"  the  contrac 
«rere  for  shipments  from  New  York  to  England  by  2 
Snglish  vessel,  but  on  the  face  of  the  contract  itself  it  d 
lot  appear  that  the  shippers  had  notice  that  the  shipmen 
v^ere  to  be  made  by  other  than  American  vessels,  and  tl 
ule  of  law  was  stated  to  be  that  the  contract  was  presum 
►ly  made  under  the  law  of  the  place  (/.^.,  of  the  Unit< 
States),  in  the  absence  of  any  evidence  to  show  that  tl 
parties  contracted  with  reference  to  any  other  law.  It  w; 
dmitted  that  parties  to  a  contract  substantially  to  be  pe 
ormed  elsewhere  might  frame  their  contract  with  referen( 
o  the  foreign  law,  and  that  when  such  intention  is  manife 
he  foreign  law  will  control  the  contract  It  was  on 
iecided  in  that  case  as  it  was  presented;  that  there  w 
Lo  evidence  to  show  that  the  shippers  had  entered  into 
ontract  otherwise  than  as  an  American  one,  and  it  w 
herefore  held  to  be  subject  solely  to  the  rule  of  the  Amei 
an  law  as  applied  in  the  Federal  courts,  which  refuses 
ecognize  the  validity  of  the  exception  from  negligence 
tavigation  which  was  found  to  have  caused  the  loss. 

The  same  question  precisely  came  before  the  Englii 
iourt  of  Appeals,  which  withheld  the  delivery  of  its  jud: 

1 129  U.S..  397. 
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ment  until  the  case  had  been  passed  upon  by  the  Supreme 
Court  of  the  United  States.  That  Court  came  to  a  precisely 
diflFerent  result;  holding  that  when  the  terms  of  such 
a  contract  of  shipment  to  a  foreign  country  contained 
stipulations  which  were  valid  according  to  the  law  of 
the  place  of  destination  and  were  otherwise  under  that 
of  the  place  of  contract  or  shipment,  the  parties  were  pre- 
sumed to  have  contracted  in  reference  to  the  law  of  the  place 
of  ultimate  destination  and  not  to  that  of  the  place  of  con- 
tract    This  was  the  case  in  re  Missouri.* 

It  is  to  be  observed  that  in  neither  of  these  cases  did  the 
courts  regard  the  fact  that  the  shipments  were  made  by  a 
foreign  vessel  as  one  materially  affecting  the  result. 

The  Supreme  Court  considered  it  a  question  not  before 
the  Court  and  reserved  any  opinion  as  to  what  their  judg- 
ment would  have  been  if  the  shipper  had  known  that  the 
contract  was  for  transportation  by  an  English  vessel.  The 
English  Court  of  Appeals  while  adverting  to  the  fact  of  the 
shipment  being  made  by  an  English  vessel  does  not  seem 
to  have  considered  that  circumstance  to  be  one  which  ma- 
terially affected  their  judgment 

The  attempt  of  text-book  writers'  to  treat  the  law  of 
the  nation  of  a  carrying  vessel  as  that  which  presumably 
controls  contracts  of  transportation  by  vessel,  where  a  con- 
flict of  law  arises,  received  very  little  countenance  in  these 
cases.'  Such  a  rule  has  been  very  properly  applied  in 
cases  of  marine  disaster,  where  exceptional  duties  to  the 
owners  of  the  cargo,  arising  out  of  the  law  of  agency 
created  by  necessity,  are  thrown  upon  the  master;  but  there 
seems  to  be  very  little  ground  for  applying  it  to  contracts 
made  by  the  owners  themselves.  Such  contracts  made 
at  foreign  ports  are  usually  entered  into  by  agents, 
who  practically  represent  the  owners  themselves.     The 

>  42  Ch.  Div.,  320. 

'  Carver  on  Carriage  by  Sea,  S.  200.  Machlachlan  Merch.  Shipping, 
p.  161  (2  ed.). 

'  Althongh  supported  by  the  words  of  Wii«i;ks,  J.,  in  his  opinion  de- 
livered in  Lloyd  V.  Gnibert,  L.  R.  i,  Q.  B.  115. 
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ers  and  duties  of  such  agents  are  defined  by  the  ordi- 
'  law  of  agency;  their  contracts  are  construed  in  case  of 
conflict  of  laws  in  the  same  manner  as  if  the  owner 
present  and  acting  in  person. 

While  in  the  case  of  maritime  disaster,  when  the  mas- 
becomes  the  agent  ex  necessitate  of  the  owners  of  the 
o  to  preserve  their  interests,  the  only  rule  of  conduct 
^h  the  master  of  the  vessel  can  safely  follow  in  relation 
le  cargo,  is  that  directed  by  the  law  of  the  vessel's  nation, 
ch  he  is  presumed  to  know,*  no  reason  appears  to 
t  for  the  application  to  contracts  for  carriage  by  sea 
le  by  the  owners  themselves  or  their  resident  agent  in 
ign  countries  of  any  rule  other  than  the  usual  one  as  to 
enforcement  of  all  contracts  in  case  of  a  conflict  of 

As  it  appears  that  the  rules  of  all  the  maritime  nations, 
►se  vessels  are  the  principal  carriers  in  the  foreign  trade 
ie  United  States,  permit  such  exemption  for  negligence 
avigation,  provided  the  vessel  is  seaworthy  for  the  pur- 
is  of  the  voyage,  which  state  of  seaworthiness  includes 
furnishing  of  a  competent  master  and  crew  ;  it  is  not 
)able  that  if  the  validity  of  such  contracts  is  supported 
n  made  by  owners  of  foreign  ships  that  the  same  claim 
exemption  from  liability  will  be  refused  by  American 
i:s  in  contracts  made  by  owners  of  American  vessels; 
jrwise  such  American  vessels  would  be  employed  at  a 
dvantage  in  competition  with  foreign-owned  vessels  in 
trade  of  the  United  States  and  elsewhere,  as  the  party 
iring  loss  will  follow  and  enforce  his  claim  against  the 
el  in  her  home  port  where  the  law  is  most  favorable  for 
shipper. 

Since  the  bills  of  lading  which  were  the  subject  of  the 
\  of  **The  Montana''  were  issued,  a  form  of  bill  of 
ng  for  the  Atlantic  foreign  trade  of  the  United  States 

been  adopted  and  put  into  effect.  It  is  known  as 
he  Produce  Exchange  Bill  of  Lading,'*  and  it  contains 

TheOaetano  and  Maria,  7  Prob.  Div.,  137.  Lloyd  v.  Guiberta#f/r. 
Woodland,  14 ;  Blatch,  499. 
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a  similar  exemption  from  **  liability  for  loss  occasioned  by 
the  negligence  of  the  master  and  mariner  and  other  ser- 
vants of  the  shipowner  in  navigation,  provided  such  dam- 
age is  not  caused  by  the  fault  of  the  shipowners  or  the 
ship's  husband  or  manager.'*  This  bill  of  lading  was  pre- 
pared by  a  committee  representing  the  steamship  lines  trad- 
ing out  of  New  York  and  of  the  Produce  Exchange  of  New 
York.  It  was  in  eflfect  at  the  time  when  that  cause  was 
argued,  although  adopted  after  the  bills  of  lading  in  the 
case  of  the  Montana  were  issued,  but  the  attention  of  the 
Court  was  not  called  to  it.  It  was  completed  after  much 
consultation  and  deliberation.  Each  of  the  clauses  w^ 
carefully  considered  before  final  adoption.  It  received  also 
the  formal  approval  of  the  Produce  Exchange  at  Chicago. 
This  form  of  contract  is  adopted  in  the  through  bill  of  lad- 
ing, issued  by  the  Trunk  Lines  for  shipments  from  interior 
points  in  the  United  States  to  Europe,  in  that  part  relating 
to  the* ocean  transport.* 

Previously  to  the  adoption  of  this  bill  of  lading  the 
contracts  of  carriers  by  sea  were  such  as  each  chose  to 
adopt  for  itself.  They  had  grown  to  be  long  and  cumber- 
some documents  and  contained  many  clauses  which  were 
objectionable  to  the  shippers,  and  they  were  drawn  in  refer- 
ence to  the  laws  of  diflferent  nations  and  the  customs  of 
different  ports.  The  Society  for  the  Codification  of  the 
Law  of  Nations  has  taken  up  the  subject,  and  in  1887,  at 
a  meeting  of  the  association  in  London,  adopted  a  resolu- 
tion as  follows : 

**That  the  principle  of  the  common  form  of  bill  of 
lading  should  be  this  :  That  the  shipowner,  whether  by 
steam  or  sailing  ship,  should  be  liable  for  the  faults  of  his 
servants  in  all  matters  relating  to  the  ordinary  course  of 
the  voyage,  such  as  the  stowage  and  right  delivery  of  the 
cargo  and  other  matters  of  this  kind;  but,  on  the  other 
hand,  the  shipowner  should  be  exempt  from  liability^or 
everything  which  comes  under  the  head  of  *  accidents  of 
navigation,'  even  though  the  loss  from  these  may  be  in- 

*  Report  of  The  American  Bar  Association  for  1889,  p.  339. 
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:tly  attributable  to  some  fault  or  neglect  of  the  crew.'* 
The  form,  finally  adopted  by  the  committee  referred 
las  the  merit  of  simplicity  and  precision  of  language  in 
various  clauses. 

The  ^^oduce  Exchange  Bill  of  Lading  is  in  accord  with 
recommended;  it  is  believed  to  have  successfully  stood 
scrutiny  of  the  trade  for  upward  of  eight  years.  In 
)ting  this  bill  of  lading  both  sides  were  represented  by 
petent  persons,  andSit  was  conceded  that  the  rule  ol 
maritime  nations  allowing  exemption  for  negligence  in 
gation,  was  one  which  should  be  conceded  the  owners 
issels  who  could  not  control  or  remove  their  agents  after 
yage  is  commenced.  In  this  respect  the  shipowner  is 
ke  the  carrier  by  land.  Navigation  is  necessarily  con- 
ed by  the  owner's  agents  in  his  absence.  It  is  to  be 
imbered,  also,  that  questions  as  to  the  liability  of  sea 
iers  are  almost  always  between  the  latter  and  the  under 
ers  of  cargo,  who,  through  the  different  boards  of  sur- 
>rs,  know  the  grade  of  the  vessels  whose  cargoes  they 
re.  Whatever  may  be  the  protection  which  the  owner 
LTgo  can  obtain  from  the  liability  of  the  ship  owner,  he, 
irtheless,  habitually  insures;  he  looks  for  immediate 
mnity  for  any  loss  which  may  be  consequent  on  the 
of  the  sea  to  his  insurers  who  are  liable,  directly  to 
for  a  loss  by  sea  damage,  although  such  loss  was 
rred  by  reason  of  the  fault  of  the  shipowner's  servants, 
claims  on  the  ship  owners  will,  almost  universally,  be 
d  to  be  those  by  the  underwriters  of  cargo,  arising  out 
ibstitution  to  that  of  the  shipper  on  the  payment  of 
nsured  loss  by  the  insurers,  who,  of  late  years,  attempt 
btain  indemnity  from  the  ship  owner  for  a  part  of  the 
—which  they  are  paid  to  assume.  And  the  real  ques- 
as  to  losses  arising  from  negligence  in  navigation  by 
shipowner's  servants  is,  whether  they  are  such  as 
Id  be  borne  by  the  underwriters  or  by  the  shipowner. 
The  rule  which  forbids  the  common  carrier  by  land  in 
Jnited  States  to  contract  for  exemption  from  liability 
he  negligence  of  his  servants,  is  put  on  the  ground  of 
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public  policy.  Public  policy  would  seem  to  be  a  very 
unstable  ground  for  the  courts  to  stand  upon.  **It  is  a  very 
unruly  horse,  and  when  you  once  get  astride  of  it,  you 
never  know  where  it  will  carry  you."^ 

Like  the  rule  of  *' sound  decretion,"  it  is  one,  which 
the  late  Mr.  Justice  Grier  aptly  said,  was  more  fit  for  the 
Hall  of  the  Cadi  than  for  the  judgment-seat  of  the  Court* 

The  circumstances  under  which  the  Produce  Exchange 
Bill  of  Lading  for  sea  transportation  was  adopted,  would 
seem  to  exclude  any  such  ruling  as  that  it  is  a  docu- 
ment which  the  courts  will  refuse  to  enforce  for  reasons 
of  public  policy.  No  body  of  men  could  be  found  more 
competent  to  form  a  judgment  as  to  the  good  policy 
of  allowing  such  exemption  to  carriers  than  that  which 
gave  its  assent  to  this  form  of  bill  of  lading,  which  casts 
the  burden  of  all  losses  by  sea  peril,  in  case  of  a  seaworthy 
vessel,  furnished  with  a  competent  crew,  upon  the  insurers 
of  the  cargo  on  board  of  the  vessel.  Considerations  of  the 
highest  policy  would  require  the  codrts  to  sustain  and 
support  the  validity  of  this  exception.  A  shipowner, 
whether  a  common  carrier  or  otherwise,  is  a  volunteer  in 
the  sense  that  he  can  retire  from  the  business,  or  any  par- 
ticular trade,  at  his  will.  A  corporation  of  shipowners, 
unlike  that  owning  a  railroad,  holds  no  duty  to  the  public, 
except  as  long  as  it  may  be  to  its  interest  to  serve  the  same. 
The  shipowner,  therefore,  must  be  indemnified  against  any 
increased  risks  by  an  increase  in  rates  of  freight;  and  every 
rule  of  contract,  which  increases  the  liability  of  the  ship- 
owner, eventually  works  to  the  disadvantage  of  the  ex- 
porter from  the  United  States,  wherever  he  comes  in  com- 
petition with  exporters  of  other  countries.  The  bill  intro- 
duced into  Congress  makes  this  risk  of  navigation  one 
which  the  shipowners  cannot  escape  by  contract,  and  a 
liability  which  he  must  assume  even  in  relief  of  the  in- 
surers of  the  shipper.  It  is  impossible  that  this  insistence 
on  an  extreme  liability,  from  which,  in  other  trades,  the 

'Bnrronghs  in  Richardson  v.  MeUish,  2  Bing.,  242-9,  etc. 
'  The  Conestoga,  2  Wall.  Jr.,  124. 
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s  are  exempt,  will  not  affect  the  employment  of  ves 
n  the  export  trade  of  the  United  States.  Vesse 
s  necessarily  would  give  preference  to  charter  partie 
e  employment  of  their  vessels  in  those  trades  wher 
liability  would  be  less  than  that  of  the  Unites 
>.  It  is  impossible  to  believe  that  the  large  an< 
gent  class  of  shipowners,  represented  as  they  noi 
^  protective  associations  which  carefully  scan  their  con 
by  charter  party,  will  not  discrimate  in  favor  of  th 
>yment  of  their  vessels  in  other  trades,  than  in  that  c 
nited  States.  So  that  it  would  work  to  the  disadvan 
)f  the  shippers  of  produce  from  this  country,  and  ii 
of  their  competitors  in  trade  in  the  exportation  o 
>  and  provisions  from  Australia,  India  and  the  Blacl 

n  the  report  of  the  Committee  of  the  House  c 
isentatives  a  stricture  was  made  in  emphatic  term 
auses  in  the  bills  of  lading  which  had  referenc 
e  foreign  law.  The  through  bill  of  lading  wa 
1  so  as  to  be  adapted  to  shipments  by  vessels  c 
mi  nationalities  after  arrival  at  the  port  of  shipmen 
t  United  States.  The  English  shipowners  contend© 
he  contract  would  be  governed  as  to  British  vessels  b; 
is  termed  as  the  law  of  the  flag.  The  owners  of  th 
of  steamers  to  the  continent  of  Europe  and  of  the  fe\ 
ican  vessels  in  the  foreign  trade  thought  that  it  woul 
>vemed  by  the  law  of  the  port  of  destination.  Th 
lauses  were  drawn  with  reference  to  this  difference  c 
It  must  have  been  a  misconception  of  the  subjec 
1  led  to  the  remark  that  such  contract  was  humiliatiu] 
American  citizen.  That  men  may  contract  in  this  c 
ther  country  according  to  the  law  prevailing  in  th 
of  performance  cannot  be  discussed.  A  country  c 
which  should  refuse  to  countenance  such  contracts  i] 
per  case  would  make  commercial  intercourse  so  diffi 
5  to  restrict  it  to  the  narrowest  limits,  and  one  of  th 
enlightened  branches  of  the  law — namely,  that  of  th 
ct  of  Laws,  which  is  the  private  international  law  c 
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the  world — ^would  cease  to  be  a  part  of  the  commercial  law 
of  the  United  States.' 

A  mistaken  opinion  is  expressed  in  the  report  of  the 
Committee  in  favor  of  the  bill,  when  it  says  that  the 
carrying  trade  of  the  United  States  is  a  monoply  in  the 
hands  of  certain  corporations  of  shipowners.  The  most 
superficial  examination  will  show  that  the  carrying  trade 
of  the  world  is  principally  done  by  that  class  of  vessels 
designated  as  tramps,  which  do  not  trade  from  any  one 
country  or  port.  The  vessels  whose  names  are  most 
familiar  to  the  public  derive  their  principal  business  from 
their  passenger  trade.  The  carrying  capacity  of  the  swift 
steamers  is  small,  and  is  only  an  adjunct  to  their  other  busi- 
ness. The  real  carriers  are  the  tramps,  which  are  bound  to 
no  line,  and  have  no  connection  with  any  particular  ports. 
They  seek  business  wherever  its  conditions  are  most  profit- 
able. It  is  the  competition  for  the  trade  of  the  United 
States  by  these  vessels,  which  keeps  down  the  rates  of 
freight.  Business  relations,  other  than  the  carrying  of 
freight,  may  compel  the  owners  of  the  principal  steam 
lines  to  continue  their  business,  notwithstanding  the  in- 
creased burden  which  this  Act  of  Congress  would  put  upon 
them  in  their  freighting  business.  The  ordinary  freighting 
vessel  would  seek  employment  in  the  ports  of  those 
countries  where  the  conditions  of  the  contract  of  carriage 
are  least  onerous. 

The  result,  therefore,  of  such  legislation  is  adverse  to 
the  American  farmer  and  planter  wherever  he  comes  in 
competition  with  foreign  producers  for  the  trade  of  the 
world. 

The  power  given  to  the  collectors  of  the  port  to  deny 
clearance  to  vessels  wherever  in  the  opinion  of  such  collec- 
tors the  bills  of  lading  issued  are  not  in  conformity  with 
the  provisions  of  the  Act,  reposes  a  power  in  those  officials 

^  A  most  emphatic  statement  of  the  duty  of  courts  to  enforce  the 
foreign  law,  not  of  comity  but  of  right,  will  be  found  in  the  opinion  of 
Judge  Christiancy,  in  Thompson  r.  Waters,  25  Mich.,  214;  see  also 
Wharton's  "Conflict  of  Laws,"  Sec.  i. 
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which  the  owners  of  no  other  class  of  property  would  vol- 
untarily subject  themselves  to. 

It  would  entail  a  very  heavy  responsibility  on  these 
officers  and  their  bondsmen,  and  it  is  a  power  over  others 
so  great  and  so  capable  of  abuse  as  cannot  safely  be  trusted 
to  officials  of  any  grade. 

Contracts  of  carriage  by  sea  cannot  be  made  entirely 
uniform  for  every  trade.  There  must  always  be  certain 
variations  in  the  contracts  of  affireightment  of  vessels  whose 
destination  is  to  different  countries,  and  a  different  form  of 
contract  will  be  found  to  exist  for  shipment  of  ores,  fruits, 
oil,  grain  and  cotton.  In  the  various  clauses  which 
must  be  introduced  in  charter  parties  of  vessels  having 
reference  to  the  trade  in  which  they  are  employed, 
it  would  not  be  difficult  to  find  clauses,  the  terms  of 
which  might  be  considered  inconsistent  with  provisions 
of  the  Act.  The  terms  of  the  bill  of  lading  must  conform 
with  the  contract  of  the  charter  parties.  Such  contracts 
are  made  months  ahead  of  the  arrival  of  the  vessels  in  this 
country  and  while  they  are  in  distant  seas.  By  far  the 
largest  part  of  the  trade  of  the  United  States  to  Europe  is 
conducted  under  such  charter  parties,  which  to  a  certain 
extent  are  speculative  in  their  character.  By  such  charter 
parties  so  effected  the  charterer  or  hirer  of  the  whole  capa- 
city of  the  vessel  contracts  with  the  shipper,  and  the  master 
can  sign  no  bill  of  lading  except  in  conformity  with  those 
charters  which  uniformly  contain  this  exception  of  liability.' 
Difficulties  must  result  from  the  attempt  to  attach  to  the 
trade  of  this  country  the  provisions  of  an  Act  which  applies 
solely  to  this  country,  accompanied  by  a  provision  so  strin- 
gent as  that  which  allows  a  collector  of  a  port  to  detain  a 
loaded  vessel  and  possibly  break  up  a  voyage  tor  want  of 
compliance  with  the  terms  of  this  Act.  Trade  is  said  to 
be  like  the  sensitive  plant,  **  touch  it  and  it  shrinks,  press  it 
and  it  dies. "  Even  difficult  port  regulations  militate  against 
the  trade  of  the  port  which  impose  them.   What  injury  to  the 

^Gracie  v.  Palmer,  8  Wheat,  605;  Rodomachi  v.  Milburn,  17,  2  B. 
Div.,  p.  316. 
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trade  of  the  United  States  may  not  be  anticipated  from  the 
objections  of  shipowners  to  subjecting  their  vessel  property 
to  the  control  of  a  collector  of  a  port,  who  has  the  right  to 
construe  the  contract  of  a  vessel's  bill  of  lading  and  to  en- 
force his  views  by  denying  a  clearance  to  the  vessel  when- 
ever in  his  opinion  the  bill  of  lading  is  not  consistent 
with  the  provisions  of  this  Act  ?  Delay  in  the  clearance , 
of  the  vessel  may  defeat  contracts  of  sale  based  upon 
monthly  shipments,  and  the  liability  which  the  shipowner 
will  incur  may  be  extreme. 

For  these  reasons  it  appears  inadvisable  that  such 
restraint  on  the  power  of  contract  in  the  foreign  carrying 
trade  of  the  United  States  should  be  imposed  by  legislation 
without  a  general  concurrence  on  the  part  of  other  nations; 
and  it  seems  only  reasonable  that  the  interpretation  and  en- 
forcement of  such  contracts  should  be  left  to  the  courts 
alone  until  some  general  agreement  shall  be  arrived  at  by 
international  conference  leading  to  the  adoption  of  a  uni- 
form limit  of  liability  of  vessel  owners  in  contracts  of  car- 
riage by  sea. 

The  subject  is  as  important  as  that  of  the  rules  of  the 
road  which  led  to  the  conference  at  Washington  of  repre- 
sentatives of  all  maritime  nations,  where  uniformity  in  sail- 
ing rules  was  adopted.  The  liability  of  carriers  for  the  sea 
risk  should  be  uniform  in  all  trades  using  the  pathway  of  the 
sea.  Restriction  of  the  freedom  of  contract  or  imposition 
of  liability  upon  carriers  in  the  trade  of  one  single  nation 
will  inevitably  be  detrimental  in  its  results  to  the  interest 
of  that  nation. 
Philadbi^phia   Pa. 
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By  Simeon  E.  Bai;dwin,  LL.D. 


As  we  enter  on  the  fifth  century  of  American  histot 
are  preparing  to  show  the  worid,  at  Chicago,  whatev 
the  best  results  of  our  industry  and  invention  can  be  p 
o  visible  form.  ,  But  how  little  of  a  nation's  achiev 
nts  can  be  thus  set  forth!  The  currents  of  thought,  tl 
y  of  looking  at  things,  the  way  of  putting  things,  ti 
ft  of  opinion,  the  growth  of  institutions,  that  individuj 

the  character  of  a  people,  cannot  be  boxed  up  ai 
pped  to  Chicago.  The  Columbian  Exposition  may  U 
t  material  side  of  American  civilization,  but  its  real  li 
i  spirit  must  be  sought  elsewhere,  and  can  perhaps  on 
understood  in  their  full  depth  by  those  who  feel  them  i 
rt  of  their  own  existence. 

.  The  truest  gauge  of  a  nation's  civilization  is  its  syste 
jurisprudence.  If  there  has  been  built  upon  our  soil  i 
lerican  jurisprudence,  it  has  been  mainly  the  work 
aerican  lawyers,  and  its  characteristics  can  nowhere  1 
tter  studied  or  appreciated  than  in  an  association  lil 
s. 

The  name  of  American  may  belong,  by  geogrs^hic 
ht,  to  every  dweller  on  this  continent;  but  the  gre 
tion  of  which  we  are  citizens  has  made  it,  by  right 
itory  and  conquest — conquest,  I  mean,  by  predominaui 
arts  and  learning,  in  literature  and  commerce — especial 
r  own.  It  is,  then,  to  the  jurisprudence  of  the  Unit< 
ites,  and  of  the  States  of  which  it  is  composed,  that 
:  your  attention. 

The  great  stretch  of  territory  to  the  north  of  us  is 
tendency  of  a  distant  government,  and  looks  for  leade 
p  there.  Our  sister  republics  to  the  southward  ha^ 
m  content,  for  the  most  part,  to  follow  the  lines  of  tl 
man  law.     But  to  us,  the  spirit  of  independence  thi 

^  An  address  delivered  before  the  Ohio  State  Bar  Association,  July  i 
I. 
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)lication  to  Americans  by  the  British  Crown  was  one 

g^evances  recited  in  the  Declaration  of  Independenc 
:  we  ourselves  asserted  its  obligation  long  after  indepe 
ice  had  been  achieved. 

Jeremiah  Mason  once  said  that  the  development 
American  jurisprudence  could  only  be  looked  for  frc 

courts  of  the  National  Government  Upon  this  qu< 
1,  however,  it  was  a  court  of  a  State,  that  of  Penns] 
lia,*  which,  following  the  language  of  her  constitutio 
ned  by  Franklin,  first  declared  expatriation  an  orij 

and  indefeasible  right  of  man;  and  this  at  a  time  wh( 
se  of  the  United  States  adhered  to  the  rules  of  ti 
amon  law.'  Thus  it  was  left  to  Congress  to  affirm  1 
tute  the  American  principle,  as  soon  as  the  nation  fi 
)ng  enough  to  assert  it  against  the  world,*  and  treati 
ich  have  been  made,  in  pursuance  of  this  declaratio 
re  now  obtained  its  recognition  in  almost  every  count 
t  can  call  itself  civilized.  This  new  rule  of  Ameria 
isptudence  is  the  work  of  the  Bar,  rather  than  tl 
irts.  Its  earliest  supporters  were  Adams  and  Jeffe 
I,  and  to  our  attorney  generals  and  the  great  lawye 

0,  from  time  to  time,  have  had  the  direction  of  tl 
partment  of  State,  we  owe  especially  its  intemation 
hority. 

For  ourselves,    also,    we  have   changed   the   law 
ions  as  to  treaty  obligations,  in  its  fundamentat  conce 

1.  Treaties  are  not  for  us  mere  contracts,  with  no  oth 
ction  than  the  militaiy  power  of  the  other  govemmer 
t  Constitution  of  the  United  States  has  raised  them 

position  of  the  supreme  law  of  the  land,  as  binding  ; 
Act  of  Congress  in  every  American  court. 

Passing  from  the  relations  of  States  to  States,  to  thoi 
:he  State  to  its  own  citizens,  we  find  a  distinctive! 
erican  system  of  criminal  procedure.     We  have  viewc 

punishment  of  crime  from  a  new  standpoint,  that 

'  Murray  v,  McCarthy,  2  Munf.  393. 

■  Williams*  Case,  Wharton's  State  Trials,  652. 

'U.  S.  Revised  SUtutes,  1999;  Act  of  1868. 
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the  reformer.  Nine-tenths  of  those  who  in  England  a 
hundred  years  ago,  would  have  been  hanged,  have  been 
here  instead  condemned  to  labor  for  a  term  of  years  in 
what  we  have  named,  with  kindly  hope,  a  penitentiary. 
Pennsylvania  was  the  first  of  civilized  communities  to  in- 
augurate this  change,  under  her  Constitution  of  1776.* 
Reformatories  for  young  offenders,  also,  are  distinctively 
an  American  innovation. 

It  is  difficult  for  men  of  our  day  to  believe  how  much 
of  *' man's  inhumanity  to  man"  was  shown  in  the  crimi- 
nal law  of  England,  when  the  institutions  of  this  country 
first  took  shape.  The  common  law  was  rigorous  enough, 
but  in  the  days  of  the  Stuarts  and  the  Georges  the  num- 
ber of  capital  offenses  was  increased  by  nearly  two  him- 
dred.  It  was  not  until  the  beginning  of  this  century  that 
hanging  ceased  to  be  the  punishment  of  a  pickpocket  To 
arrest  a  man  on  a  charge  of  crime  was  almost  equivalent  to 
a  conviction,  for  he  could  produce  no  witnesses  in  his  own 
behalf,  nor  have  counsel  to  plead  his  cause.  It  makes 
one's  blood  boil  in  his  veins  to  read  one  of  the  shorthand 
reports  of  the  state  trials  of  the  seventeenth  century;  such, 
for  instance,  as  that  of  Stephen  College,  at  Oxford,  If  a 
conviction  did  not  lead  to  the  gibbet,  the  criminal  was 
either  transported  or  turned  loose  on  the  community  after 
some  mark  of  bodily  degradation,  perhaps  with  his  ears 
cropped,  or  a  hand  struck  off,  to  fix  the  memory  of  his 
shame  upon  him  as  long  as  life  should  last.  Degrees  of 
punishment  for  the  greater  crimes  were  marked  simply  by 
the  degrees  of  barbarity  with  which  the  wretch  was  exe- 
cuted. Hanging,  was,  indeed,  a  mild  penalty,  when  com- 
pared with  burning,  quartering  and  disemboweling.* 

Not  until  the  great  popular  movement  which  found 
voice  in  the  Reform  Bill,  and  has  made  England  more  of  a 
democracy  than  the  United  States,  were  these  cruelties 

^2  Poore's  Charters  and  Constitutions,  1547. 

'  For  a  development  of  the  subject  of  the  English  Criminal  Laws,  see 
the  paper  by  Hampton  L.  Carson,  Esq.,  in  the  June  number  (1893)  of  this 
periodicaL — Ed. 
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swept  away  from  English  law.  But  in  guarding  agains 
their  presence  here,  American  jurisprudence  may  hav 
gone  too  far.  To  forbid  the  examination  of  the  accuse 
by  torture,  or  under  any  form  of  compulsion,  was  right 
but  was  it  necessary  to  forbid  the  committing  magistrate  t 
ask  him  anything,  except  whether  he  admits  or  denies  th 
charge  ?  I  believe  we  have  put  the  State  at  a  disadvantag 
in  preventing  it  from  calling  upon  the  prisoner  to  give  a 
account  of  the  transaction  out  of  which  the  charge  arose- 
to  tell  his  own  story  in  his  own  way,  knowing  that  wha 
ever  he  says  may  be  used  against  him  on  the  trial.  And  : 
there  a  reason  which  is  really  good  for  giving  the  convic 
an  appeal  to  our  highest  courts  on  the  most  trivial  points  < 
law,  when  the  rights  of  the  public  are  generally  dete; 
mined  finally  by  the  trial  judge  ?  It  is  this  over-kindnei 
to  the  individual,  to  the  prejudice  of  the  state,  which  rei 
ders  possible,  and,  as  many  say,  defensible,  such  things  i 
the  killing  of  the  Italians  at  New  Orleans,  and  the  lyncl 
law  executions  that  in  some  of  our  States  outnumber  evei 
year  those  had  pursuant  to  the  sentence  of  the  courts. 

In  one  respect  our  criminal  law  is,  perhaps,  less  favo 
able  to  the  accused  than  was  that  of  England.  We  adopts 
early  the  Continental  method  of  prosecutions  by  publ 
officers,  instead  of  leaving  them  to  be  brought  or  dropp< 
according  to  the  dictates  of  personal  feeling,  or  the  desi 
for  pecuniary  reparation. 

The  strength  and  value  of  government  by  party  ha^ 
led  us  to  place  party  conventions  under  the  protection 
the  criminal  laws.  Fraud  in  balloting  at  a  nominatii 
caucus  is  punished  in  the  same  way  as  frauds  at  pub] 
elections.  A  new  order  of  rights  is  recognized  :  tho 
which  flow  from  the  duty  of  political  organization;  for  it 
the  duty  of  every  citizen  to  use  his  elective  franchise 
the  most  effective  way.  That  way,  the  law  feels,  is  throuj 
party  combinations,  and  therefore  our  jurisprudence  is  e 
larged  to  embrace  their  recognition  and  protection. 

The  law  of  libel,  in  any  government,  is  one  of  t 
surest  tests  by  which  to  estimate  its  hold  upon  the  peop 
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The  United  States  was  the  first  to  renounce,  for  its  rulers, 
the  protection  of  this  law.  When  the  decemvirs  were 
framing  the  Twelve  Tables  of  Rome,  few  as  were  the  sub- 
jects they  thought  it  important  to  cover  in  their  code,  they 
were  careful  to  make  libel  against  the  State  a  capital 
offense;  for  they  were  the  State,  and  they  were  turning  a 
republic  into  a  despotism.  When  the  people  of  England 
were  beginning  to  demand  a  greater  share  in  her  govern- 
ment, it  was  the  law  of  libel  to  which  the  Crown  resorted 
for  its  surest  weapon  of  defense,  and  it  was  the  pride  of  the 
English  Bar  that,  in  criminal  cases,  they  nullified  it  by  the 
aid  of  the  jury.  With  us,  to  the  United  States,  the  law  of 
libel  is  unknown,  because  it  has  no  common  law,  and 
because  the  only  statute  ever  passed  by  Congress  to  replace 
it,  on  this  subject,  was  swept  away  in  the  fij^t  change  of 
administration,  and,  indeed,  in  no  small  part  was  the  cause 
of  that  change  of  administration,  while  in  our  States  we 
have  almost  everywhere  come  to  the  position  that,  both  in 
civil  and  criminal  cases,  truth  is  a  justification,  unless 
actual  malice  is  proved. 

We  have  ventured  farther  than  any  nation  ever  dared 
to  go  before  in  forbidding  all  ex  post  facto  \x^s^  and  this 
and  other  guarantees  of  individual  right  we  have  woven 
into  our  written  constitutions,  so  as  to  make  them  the 
supreme  law,  as  unalterable  as  the  frame  of  government 
itself. 

In  the  same  irrevocable  way  we  have  severed  the  rela- 
tions of  Church  and  State.  The  famous  definition  of  juris- 
prudence given  by  the  Roman  law,  that  it  is  divinarum 
atque  humanarum  rerum  notitia^  justiatque  injusii  scientia^ 
has  been  sharply  attacked  by  modem  critics,  as  confusing 
notions  of  law  and  religion.  But  in  what  nation,  before 
our  own,  were  law  and  religion  ever  separated  in  their  rela- 
tions to  the  State  ?  Prom  the  first  beginnings  of  patriarchal 
society  the  world  has  looked  at  them  as  coming  from  a 
common  source,  upheld  by  a  common  sanction,  and  forming 
parts  of  the  same  administration  of  government.  The 
authority  of  each  was  deemed  necessary  to  support  the 
other.  42 
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First  of  nations,  the  United  States,  without  the  1< 
reflection  on  religion  of  any  form,  severed  the  Church  fi 
the  State,  and  freed  the  current  of  its  jurisprudence  fi 
ill  ecclesiastical  control.  Nor  has  this  mutual  indepe 
mce  been  found  incompatible  with  restraining  power 
the  civil  courts  where  private  rights  were  affected  by  unj 
icts  of  those  in  ecclesiastical  authority.  In  the  organ 
tion  of  the  great  mother  church  of  Christendom,  the  bisl 
lias  the  power  to  remove  any  priest  in  his  diocese  from 
parish  at  his  discretion.  An  American  bishop  exerci 
this  power,  for  what  seemed  to  him  sufficient  cause,  but  w 
Dut  notice  or  hearing.  The  priest  applied  to  the  courts 
redress,  and  it  was  held,  in  granting  it,  that  thougt 
might  be  according  to  the  laws  of  that  church  to  depri\ 
man  of  his  livelihood  on  a  charge  of  failure  in  duty, 
beard,  it  was  not  in  accordance  with  the  laws  of  the  lai 

The  jurisprudence  of  most  countries  has  been  base<3 
the  conception  of  the  rights  of  the  State  as  against  ii 
viduals.  American  jurisprudence  rests  equally  on 
rights  of  the  citizen  against  the  State.  We  believe  t 
the  State  owes  an  active  duty  to  its  people,  and  that 
welfare  is  only  important  as  reflecting  theirs. 

I  have  spoken  of  our  public  prosecutors  for  wrongs 
individuals.  Their  appointment  is  but  one  illustration 
a  principle  of  American  government  which  demands  t 
ill  business,  in  the  well  doing  of  which  the  public  have 
interest,  shall  be  done  by  or  under  the  inspection  o 
public  officer,  and  so  that  the  public  may  have  a 
knowledge  of  it.  This  has  brought  a  new  security 
landed  interests.  It  makes  it  possible  for  any  man 
3rdinary  education  to  trace  a  land  title,  because  the  mate 
is  at  his  command,  systematically  arranged,  in  a  pul 
record  office,  not  stored  in  some  muniment  chest  in  an 
tower,  nor  even  buried  in  the  files  of  a  notary,  whose  p 
tion  is  but  half  official. 

Our  rules  of  civil  procedure  are  our  own.     A  few  Sti 
may  still  adhere   in   name  to  the  cumbrous  methods 

>  O'Hara  z/.  Slack,  90  Pa.  St.,  477. 
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English  origin,  but  in  most  we  have,  and  in  all  shall  have, 
the  simple  rules  of  what,  for  want  of  a  better  name,  we  call 
Code  Pleading.  Originating  in  New  York,  not  fifty  years 
ago  it  has,  in  the  lifetime  of  its  distinguished  author,  David 
Dudley  Field,  not  only  overspread  a  large  part  of  our 
own  country,  but  supplanted  the  forms  of  the  common  law 
in  the  very  land  of  their  birth. 

Our  attachment  to  the  principle  of  personal  liberty  has 
modified  the  law  of  civil  process.  Insolvent  debtors  had 
been  treated  in  most  countries  as  a  kind  of  criminals. 
America  began  to  open  their  prison  doors,  at  the  area  of  the 
Revolution/ 

The  law  of  evidence  has  been  changed  in  a  vital  point. 
In  no  country  before  our  own  has  every  man  been  admitted 
as  a  witness  in  court.  There  have  been  distinctions  of 
class,  exclusions  from  interest,  exclusions  for  infamy. 
American  jurisprudence  is  unwilling  to  condemn  the  lowest 
or  worst  of  men  unheard:  it  is  unwilling  to  believe  that 
pecuniary  interest  necessarily  leads  men  to  forswear  them- 
selves, or  to  assume  that  every  party  to  a  suit  would 
naturally  perjure  himself  to  get  a  verdict.  The  Roman 
law  and  the  rules  of  English  Chancery  allowed  you  to 
force  an  oath  upon  your  adversary,  but  only  at  the  cost  of 
making  him,  so  to  speak,  your  own  witness.  We  have 
done  more  wisely,  I  think,  in  admitting  testimony  from  all, 
on  equal  terms,  leaving  it  for  the  triers  to  give  it,  in  each 
case,  such  weight  as  it  may  deserve.  The  first  statute  of 
this  kind  in  America  was  enacted  in  Connecticut,  in  1848. 
Its  author,'  soon  afterwards  went  abroad  in  the  diplomatic 
service,  and,  when  in  England,  brought  it  to  the  attention 
of  some  men  of  influence,  through  whose  efforts  an  Act  of 
Parliament,  of  a  similar  nature  (14  &  15  Vict,  chap.  99), 
was  passed  in  1851. 

We  have  given  a  new  character  to  trial  by  jury.  The 
right  of  the  jury  to  judge  of  the  law  we  have  extended  to 

*Sce  the  Constitution  of  Pennsylvania  of  1776,  art  i,  sec.  28;  2 
Poore's  Charters  and  Constitutions,  p.  1546. 
'Hon.  Charles  J.  McCurdy,  I^I^.D. 
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all  criminal  cases,  ^  and  the  Continental  plan  of  giving  them 
partial  control  over  the  sentence,  in  case  of  conviction,  has 
been  extensively  followed.  The  authority  of  the  Court  has 
also  been  weakened  in  civil  cases,  by  securing  greater 
privileges  to  the  Bar  in  shaping  the  terms  of  the  charge. 
The  dangers  of  these  changes  in  the  jury  system  were 
forcibly  portrayed,  a  few  years  ago,  in  a  paper  read  before 
the  American  Bar  Association  by  one  of  your  guests  on  this 
occasion,  Mr.  Justice  Brown.  This  mode  of  trial,  as  it 
existed  at  common  law,  was  well  adapted  to  secure  the 
rights  of  the  masses  against  the  classes.  But  it  was  a 
system  of  exact  balances.  It  demanded  a  free  and  fearless 
judge  as  well  as  a  free  and  fearless  jury.  The  jury  may 
drag  the  car  of  justice,  but  the  judge  must  drive,  or  they 
will  drag  it  to  destruction.  The  inroads  of  the  bar  upon 
his  prerogatives  seem  to  me  a  mark  of  what,  even  here  in  a 
State  that  has  produced  great  judges,  I  venture  to  term,  on 
the  whole,  the  degrading  effects  of  the  American  plan  of  an 
elective  judiciary.  It  indicates  a  distrust  of  the  indepen- 
dence or  the  intelligence  of  the  Court.  It  foreshadows  the 
gradual  extinction  of  the  jury  trial  in  civil  causes,  because 
that  can  never  be  permanently  satisfactory  unless  a  large 
discretion,  not  to  say  despotism,  is  left  in  the  hands  of  the 
thirteenth  man. 

We  have  given,  I  cannot  but  think,  an  undue  promin* 
ence  to  judicial  precedents  as  a  natural  source  or  annuncia- 
tion of  the  law.  The  multiplication  of  distinct  sovereignties 
in  the  same  land,  each  fully  officered,  and  each  publishing 
in  official  form  the  opinions  of  its  courts  of  last  resort, 
bewilders  the  American  lawyer  in  his  search  for  authority. 
The  guiding  principles  of  our  law  are  few  and  plain.  Their 
application  to  the  matter  we  may  have  in  hand  it  is  the 
business  of  our  profession  to  make,  and  if  we  spent  more 
time  in  doing  it  ourselves,  and  less  in  endeavoring  to  find 
how  other  men  had  done  it  in  other  cases,  we  should,  I 
believe,  be  better  prepared  to  inform  the  Court  and  serve 
our  client 

^  For  a  denial  of  any  such  right  to  the  jury,  see  Comm.  v,  McManns, 
30  American  Law  Rbgistbr,  731  and  the  annotation  thereto. — ^Ed. 
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There  have  been  lawyers  bold  enough  to  attack  bad 
precedents  in  our  highest  Courts  and  to  destroy  them.  You 
recollect  that  conspicuous  instance  of  coming  to  a  right 
decision  by  overturning  a  wrong  one,  which  is  furnished  by 
the  history  of  the  Supreme  Court  of  the  United  States. 

In  1825,  a  libel  in  admiralty  for  seamen's  wages, 
earned  upon  a  steamer  on  the  Missouri  River,  was  dismissed 
for  want  of  jurisdiction,  and,  on  appeal,  Mr.  Justice  Story 
delivered  the  unanimous  opinion  of  the  Court,  that  admi- 
ralty furnished  no  remedies  for  services  that  were  not  ren- 
dered on  tide-water.  There  was  no  better  authority  for 
this  than  that  such  had  been  the  rule  of  the  English 
Admiralty.  But,  a  quarter  of  a  century  later,  the  same 
Court,  speaking  through  a  greater,  though  less  learned 
judge,  and  with  but  one  dissenting  voice,  reversed  their 
position,  and  declared  that  America  could  not  adopt  the 
English  definition,  by  which,  in  the  terse  phrase  of  the 
Chief  Justice,  *'  the  description  of  a  public  navigable  river 
was  substituted  in  the  place  of  the  thing  intended  to  be 
described.*' 

This  case  of  the  Genesee  Chief*  is  one  of  the  half 
dozen  decisions  that  stand  out  as  the  great  land  marks  of 
American  jurisprudence.  I  should  put  first  in  time  that 
of  Marbury  v.  Madison,*  in  which  Chief  Justice  Marshall 
asserted  the  right  of  the  Courts  to  declare  any  statute  void 
which  was  in  conflict  with  the  Constitution.  The  second 
place  I  would  assign  to  Fletcher  v.  Peck,'  where  a  private 
individual  was  protected  against  the  revocation  of  a  public 
grant  Then  comes  Dartmouth  College  v.  Woodward,*  in 
which  Chief  Justice  Marshall  read  into  the  words  of  the 
Constitution  a  meaning  which  he  admitted  might  never 
have  been  thought  of  by  the  men  who  framed,  or  the 
people  who  ratified  it.  It  made  the  subjection  of  the 
sovereign  State  to  the  performance  of  its  obligations,  at  the 

*  12  How.  455. 

*  I  Cranch  137. 
»6Cranch87. 

*  4  Wheat  518. 
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mmand  of  the  civil  court,  a  rule  of  our  jurispnidei 

brought  a  new  theory  of  corporate  rights  into  existei 
they  rested  on  a  public  contract,  that  contract  the  pu 
list  perform.  To  Milligan's  Case  ^  we  turn  when  we  s 
e  limitations  of  individual  liberty  in  time  of  war 
immings  v.  Missouri,*  for  its  safeguards  against  ex  ^ 
do  legislation.  The  Slaughter  House  Cases,'  brou 
arply  out  the  distinctions  between  the  citizen  of  a  Si 
d  the  citizen  of  the  United  States.     In  Loan  Associal 

Topeka,*  those  limitations  on  th^  legislative  po\ 
lich  are  inherent  in  the  nature  of  a  free  government, 
ited  with  telling  force,  in  their  bearing  on  questions  ( 
iblic  use. 

There  are  other  decisions  of  the  Supreme  Court  wl 
e  as  often  referred  to  as  these,  because  they  settle  hj 
light  controveries  over  the  meaning  of  our  Constitui 

its  political  aspects;  but  those  that  I  have  mentio 
em  to  me  especially  noteworthy  in  their  bearing  on 
bject  we  have  now  before  us — the  relation  of  the  la\ 
e  individual. 

That  a  woman  is  an  individual,  even  if  she  be  a  -w 
id  does  not  forfeit  her  personal  identity  by  marriage 
other  of  the  positions  of  American  law.     Our  treatin 

the  property  relations  of  husband  and  wife,  as  it  is  i 
:ed  by  the  statutes  of  most  of  our  States  is  almost  as 
)m  the  Roman  or  Continental  as  from  the  English  r 

5  principle  is  not  community,  but  independence.  1 
paration  of  property  rights  is  but  one  of  the  inrc 
ade  by  American  law  on  what  had  been  regar 
roughout  Christendom  as  the  natural  characteristics 
e  marriage  relation. 

The  Church  of  Rome  had  declared  marriage  to  I 
crament,  <and  indissoluble  except  by  its  authority.  ' 
otestants  of  the  Reformation  denied  this,  and,  under 

*  4  Wall.  2-124. 
2  Ibid.  277. 

8  16  Wall.  78. 

*  20  Wall.  655. 
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Puritans,  civil  marriages  and  civil  divorces  were  early 
American  institutions.  The  gradual  extension  of  the 
causes  of  divorce,  and  the  gradual  abbreviation  of  th^  trial 
of  a  divorce  case  in  our  courts,  you  are  all  familiar  with^ 
There  have  been  countries  before  in  which  divorce  was  as 
free  in  law,  but  none  where  it  has  been  so  free  in  fact  For 
five  hundred  years  the  Roman  husband  could  put  away  his 
wife  at  will,  and  for  five  hundred  years  only  one  availed 
himself  of  his  right,  and  he  was,  like  Napoleon,  unwill- 
ingly driven  to  it  by  the  demands  of  the  State. 

It  seems  to  me  that  the  number  of  causes  of  divorce 
recognized  in  American  law  might  well  be  substantially 
reduced.  Indeed,  a  movement  in  this  direction  has  been 
made,  which  within  the  past  twenty  years  has  had  con- 
siderable success.  By  the  last  report  of  the  National 
Divorce  Reform  League,  it  appears  that  only  three  States' 
now  retain  the  **  omnibus''  clause  in  their  divorce  statutes, 
which  permits  divorces  for  any  cause  satisfactory  to  the 
Court  But  the  evils  of  our  divorce  system  lie  quite  as 
much  in  our  method  of  procedure.  The  recent  report  on 
this  subject  by  the  Commissioner  of  Labor  of  the  United 
States  shows  that  a  fifth  of  all  American  divorces  are 
granted  to  parties  who  were  married  in  some  other  juris- 
diction. We  all  know  how  short  a  residence  on  the  part 
of  the  petitioner  is  generally  made  sufficient,  and  on  how 
slight  a  notice  to  a  non-resident  respondent,  the  Court  pro- 
ceeds. Such  a  notice  is  always  dictated  in  the  first  instance 
by  the  petitioner's  attorney,  and  his  discretion  in  the  mat- 
ter is  seldom  revised,  if  he  keeps  within  the  letter  of  the 
law,  however  improbable  it  may  be  that  the  other  party  has 
in  fact  any  knowledge  of  the  proceeding. 

So  far  as  divorces  obtained  on  default,  upon  newspaper 
publication,  against  non-residents,  are  concerned,  I  suppose 
the  rule  of  jurisprudence,  here  and  everywhere,  to  be  that 
they  are  totally  void,  unless  the  petitioner  was  domiciled 
within  the  jurisdiction  of  the  court,  or  the  marriage  was 

'  Washington,  Kentucky  and  Rhode  Island. 
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celebrated  there.  Just  such  American  divorces  have  been 
disregarded  in  England  and  Canada,  and  a  second  marriage 
by  the  divorced  party  treated  as  bigamy.^  The  American 
Bar  Association,  ten  years  ago,  drafted  a  statute  to  remedy 
this  evil,  by  making  domicile,  instead  of  residence  the  test 
of  jurisdiction.  It  has  already  been  adopted  in  two  States 
(Minnesota  and  New  Hampshire),  and  I  venture  on  this 
occasion  to  ask  you  of  the  Ohio  Bar  if  your  State  ought 
not,  under  your  advice,  to  place  itself  on  the  same  ground. 

I  have  sought  to  state  only  such  of  the  leading  features 
of  American  jurisprudence  as  are  not  found  in  other  systems 
or  not  found  under  similar  conditions.  I  add  one  of  minor 
importance,  but  interesting,  as  the  natural  and  spontaneous 
growth  of  the  soil.  It  is  the  new  rule  of  partnership  law, 
by  which  the  death  of  a  partner  in  a  mine  does  not  dissolve 
the  partnership.  The  rough  and  dangerous  life  of  the 
mining  camp  demanded  the  innovation,  and  obtained  it,  at 
the  hand  of  the  courts,  without  aid  from  statute. 

The  drift  of  American  jurisprudence  is  towards  the  ex- 
pression of  the  law  in  an  orderly  and  official  form;  in  other 
words,  towards  codification.  It  has  approached  the  ques- 
tion from  the  practical  side  and  in  a  practical  way.  The 
early  colonies  soon  put  their  scanty  statutes  into  print, 
arranged  in  some  convenient  way  for  ready  reference,  the 
various  heads  often  following  each  other  in  alphabetical 
order,  as  in  our  digests  of  reports.  New  York  led  the  way 
towards  a  more  systematic  and  comprehensive  treatment  of 
the  subject,  by  her  Revised  Statutes  of  1827,  a  revision 
which,  though  in  many  points  revolutionary,  was  so  well 
considered  and  well  done  that  it  has  held  the  ground  for 
over  half  a  century,  while  in  most  of  our  States  revision 
succeeds  revision  every  ten  or  fifteen  years.  But  there  is 
nothing  distinctively  American  in  codification.  It  is  simply 
un-English.  It  is  the  natural  aim  and  end  of  every  system 
of  jurisprudence-— of  jurisprudence  itself,  apart  from  any 
particular  system  of  it.   Jurisprudence  is  the  science  of  law, 

*  Briggs  V,  Briggs,  L.  R. ,  5  Prob.  &  Div.  163. 
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and  the  orderly  statement  of  its  rules  can  be  called  by  no 
better  name  than  Code. 

The  term  *' American  jurisprudence"  has  been  taken 
in  this  address  as  meaning  the  scientific  conception  of  that 
system  of  law  judicially  administered  within  the  United 
States — not  alone  the  science  of  American  law  or  the 
science  of  law  as  applied  to  America.  It  is  the  judicial 
administration  of  law,  which,  with  us  especially,  gives  it  a 
•character  and  vitality  of  its  own. 

It  was  a  true  and  profound  remark  of  De  Tocqueville 
that  the  extension  of  judicial  power  in  the  political  world 
•ought  to  be  in  the  exact  ratio  of  the  extension  of  elective 
offices;  for  if  these  two  institutions  do  not  go  hand  in  hand 
the  State  must  fall  into  anarchy  or  into  subjection. 

Our  country  courts,  our  justices  of  the  peace,  with 
•combined  administrative  and  judicial  functions,  our  judge- 
made  law,  our  constitutions,  as  interpreted  and  expanded 
from  the  Bench  into  something  far  wiser  and  better  than 
their  builders  knew,  these,  quite  as  much  as  our  printed 
statute  books,  are  the  sources  and  safeguards  of  our  rights 
and  liberties. 

There  are  few  countries  where  the  removal  of  public 
officials  is  as  difficult,  often  as  impossible,  as  with  us. 
There  is  no  country  where  the  power  of  the  courts  to 
<iirect  their  action  and  to  punish  their  misconduct  is  as 
g^reat.  Nor  is  it  the  executive  office  only  which  is  thus 
amenable  to  judicial  control.  The  subjection  of  the  Legis- 
lature to  written  rules,  enforceable  by  the  courts,  is  a 
feature  peculiar  to  American  jurisprudence. 

The  honor  of  framing  the  first  written  constitution  of 
government  which  deserves  that  name,  belongs,  I  believe,  to 
the  early  settlers  on  the  banks  of  the  Connecticut;  but  it 
was  not  till  another  century  that  we  find  the  judiciary  re- 
cognized as  the  guardians  of  constitutions,  and,  as  such, 
the  superiors  of  the  Legislature. 

The  occasional  and  peaceful  exercise  of  the  active 
sovereignty  of  the  people  in  direct  legislation  is  an  Ameri- 
xran  idea. 
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In  our  constitutional  conventions  they  resume,  at  long 
intervals,  for  a  few  weeks'  time,  their  delegated  powers,  and 
re-found  the  State.  Conventions  of  the  people,  national 
assemblies,  are  common  enough  in  history,  but  their  work 
has  been,  or  come  to  be,  that  of  revolution.  Our  sister 
republic,  France,  has  not  ventured  to  follow  us  in  trusting 
the  people  with  this  great  power,  and  in  waiting  for  them 
to  act,  whatever  the  emergency  may  be.  Her  plan  is  that 
if  each  house  of  the  Legislature  deems  a  revision  of  the 
Constitution  necessary,  they  may  meet  at  once  in  joint 
assembly  and  effect  it  by  a  bare  majority.* 

This  system  of  American  jurisprudence,  whose  lines  I 
have  tried  to  trace,  is  the  living  voice  of  the  American  Bar 
— of  the  American  Bar  of  many  generations.  The  spoken 
word,  uttered  by  a  Thomas  Lechford,  or  James  Otis,  or 
Patrick  Henry,  or  John  Marshall,  in  other  days,  may 
be  forgotten.  But,  if  it  stirred  men's  hearts;  if  it  sank  into 
men's  minds;  if  it  carried  conviction;  if  it  was  the  founda- 
tion of  verdicts,  and  judgments,  and  statutes,  the  circle  of 
its  influence  is  widening  still. 

There  are  those  who  tell  us  that  all  that  is  said  on 
earth,  when  it  dies  to  the  human,  ear,  floats  on,  upon  the 
wings  of  air,  to  remain  forever  a  witness  for  or  against  us 
in  the  life  beyond.  It  may  be  so;  but  whether  physical 
force  be  or  be  not  eternal  and  inextinguishable,  it  is  so  tliat 
the  influence  of  human  thought  in  the  development  of 
institutions  will  last  as  long  as  the  history  of  civilization. 

The  science  of  American  jurisprudence  is  just  begin^ 
ning  to  cr>^stallize  into  form.  The  new  race,  whose  char- 
acter it  speaks,  is  still  but  half  developed. 

To  most  of  us  the  days  pass  all  too  swiftly  in  the 
common  routine  of  the  oflSce  and  court-room;  and  as  we  are 
advising  our  clients  or  advocating  their  causes,  we  hardly 
feel  that  we  are  doing  anything  which  can  outlive  the 
occasion  that  calls  it  forth.  But  the  consultation,  the 
argument,  the  opinion,  by  which  the  conduct  of  men,  the 

*Lois  ConstitutioneUes,  Feb.  25,  1875,  Sec.  8. 
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disposition  of  controversies  or  their  prevention,  is  deter- 
mined, have  an  influence  wider  than  we  think.  These  are 
the  materials  from  which  is  being  built  up,  by  slow  and  im- 
perceptible accretion,  a  new  jurisprudence.  The  philosophy 
of  the  law  must  be  founded  on  the  practice  of  the  law. 
Wiser  men  than  we  may  be  the  ones  to  trace  out  the  suc- 
cession and  growth  of  general  ideas,  to  formulate  proposi- 
tions, to  array  conclusions  in  scientific  arrangement;  but, 
after  all,  what  they  give  is  only  form.  The  substance  was 
our  work — the  work  of  the  plain  average  American  lawyer. 
It  is  a  monument,  like  the  great  pyramid,  to  perpetuate,  not 
the  names  of  those  who  made  it,  but,  what  is  better,  their 
work;  and,  better  still,  it  is  not  to  perpetuate  all  their  work, 
but  only  what  was  best  in  it. 

It  has  been  finely  said  by  one  of  the  first  of  living 
American  jurists.  Judge  Oliver  Wendell  Holmes,  Jr., 
that,  *'The  glory  of  lawyers,  like  that  of  men  of  science,  is 
more  corporate  than  individual.  Our  labor  is  an  endless  or- 
ganic process.  The  organism  whose  being  is  recorded  and 
protected  by  the  law  is  the  undying  body  of  society."  This 
work  in  America  began  with  the  first  beginnings  of  its 
history,  and  will  continue  till  it  ends.  It  has  had  at  times 
the  stamp  of  individuality.  It  has  called  no  man  master. 
It  has  never  copied  where  it  served  its  purpose  better  to 
originate.  It  struck  out  primogeniture  because  it  believed 
an  equal  distribution  of  property  the  best  foundation  of  re- 
publican government.  It  forced  every  deed  on  record, 
without  respect  to  feelings  of  family  pride.  It  brought 
justice  within  the  reach  of  ever>'  man  by  a  system  of  county 
courts  and  magistracies,  under  which  the  judge  comes  to 
meet  the  parties,  instead  of  forcing  them  to  travel  to  the 
seat  of  government.  It  is  now  perplexing  the  National 
judiciary  as  they  are  called  on  to  declare  the  limits  of 
public  management  of  private  property. 

Must  a  man,  whose  business  has  been  established 
under  one  law,  submit,  uncompensated,  to  its  destruction 
by  another?  Can  a  State  demand  of  its  railroads  that  they 
shall  reduce  their  fares  or  freight-charges  so  low  as  to  pre- 
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a  dividend  upon  their  stock  ?  Can  it  require  them 
d  new  stations,  or  reconstruct  their  roadbed,  with  no 
to  their  financial  ability  ?  Is  the  police  power  of  a 
susceptible  of  legal  definition — ^that  is,  to  legal  re- 
?  Such  questions  are  now  dividing  the  Supreme 
of  the  United  States.  They  are  peculiar  to  our 
I  of  government.  They  illustrate  its  merits  and  de- 
They  are  but  the  latest  instances  of  a  long  series  of 
judicial  problems  which  have  arisen  under  our  insti- 
5,  and  which  could  have  arisen  nowhere  else.  For 
5t  of  the  series  we  may  look  back  to  the  very  begin- 
f  colonial  records. 

/"e  need  not  be  surprised  that  American  jurisprudence 
.  have  taken,  so  early,  a  trend  and  aspect  of  its  own. 
he  general  circulation  of  ideas,  the  general  diffusion 
)wledge,  that  was  rendered  possible  by  the  invention 
iting,  was  not  rendered  practicable  until  books  be- 
>o  plenty  as  to  be  cheap,  and  instead  of  being  pub- 
in  Latin,  were  given  to  the  common  people  in  their 
anguage.  This  time  came  to  England  about  three 
^d  years  ago.  The  Elizabethan  age  was  a  creative 
L  literature  and  philosophy,  and  the  English,  who 
d  our  first  colonies  came  here  under  the  influence  of 
piration.  Their  business  was  to  found  governments; 
literature  was  statute  law;  their  gathering-place,  if 
e  church,  was  the  courtroom  or  the  town  meeting, 
men,  thrown  upon  their  own  resources,  under  new 
ions  of  society,  could  not  fail  to  make  a  better  law 
emselves  than  they  could  find  anywhere,  whether 
or  in  history. 

^he  political  and  commercial  differences  between  the 
>h  Colonies  and  England,  which  showed  themselves 
n  as  property  began  to  accumulate  here,  and  which 
lated  in  our  independence,  kept  alive  this  spirit  of 
quiry  into  the  reason  and  causes  of  things, 
'he  repellent  influences  of  the  Revolution  taught  us 
k  more  to  the  Continent  for  our  examples.  MoN- 
lEu's  Esprit  des  Lois^  published  about  the  middle  of 
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the  last  century,  had  a  profound  eflFect  throughout  Ame 
The  same  may  be  said  of  Becc aria's  work  on  Crimes 
Punishments,  which  appeared  twenty  years  later.     ' 
came    the   French   alliance,    and   the    French   ideas 
Jefferson  and  Franklin  brought  home  from  a  long 
deuce  abroad.     And  from  those  days  to  these,   not 
have  Americans  been  familiar  with  what  comparative 
isprudence  has  to  teach,  but  they  themselves  have 
growing  more  and  more  into  a  new,  composite  natiom 
the  roots  of  which  strike  back  into  every  land  whos 
stitutions  are  in  symyathy  with  the  spirit  of  modern  c 
zation. 

Our  system  of  jurisprudence  has  been  built  up  di 
an  era  of  ever-increasing  power  and  prosperity — the 
youth  of  a  new  race.  It  has  served  us  well  so  far.  W 
be  found  equally  adapted  to  those  other  days  that  are 
to  come,  when  a  denser  population  will  crowd  the 
when  immigration  is  discouraged  or  repelled;  when 
are  no  more  virgin  forests  or  virgin  fields;  when,  per 
the  growing  duties  of  the  General  Government  give 
still  greater  weight,  relatively  to  the  States  ?  So  far  j 
can  forecast  this  future,  it  may,  I  believe,  be  our  hop 
our  confidence  that  the  forces  of  universal  education 
of  universal  suffrage,  bringing  individual  responsih 
will  be  found  equal  to  the  strain.  ^ 

The  American  race  has  built  up  an  American 
prudence.     It  knows  its  value.     It  will  modify  it,  as 
conditions  arise,   but  it  will  never  surrender  its  ess< 
characteristics,   its  spirit  of  self-reliance,   its  princip 
equal,  even-handed  justice  to  all. 
New  Haven,  Conn. 
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SUPREME  COURT  OF  VIRGINIA. 


Thomas'  Admr.  v.  Lewis,  eL  al. 


Syllabus. 

Donaiis  Mortis  Causa — Delit;ery ^Evidence, 

In  a  suit  to  establish  a  gift  mortis  causa  it  was  held  (i)  that  the  &ct 
that  the  donor  disposed  of  his  entire  personal  estate,  provided  there  was 
specific  delivery  of  the  subject  matter,  could  not  be  urged  as  an  objection 
to  a  decree  establishing  the  gift;  (2)  the  delivery  of  the  keys  of  a  box, 
containing  stocks,  bonds,  securities,  etc.,  representing  a  value  of  |2oo,ooo, 
was  sufficient  to  uphold  a  gift  "  of  the  contents  of  the  box;  *'  (3)  but  that 
the  delivery  of  a  pass-book  on  a  bank,  showing  a  balance  in  the  donor's 
favor  of  1 1 8,000,  was  insufficient  to  sustain  a  gift  of  that  fund. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
Court. 

Guy  &  Gilliam^  Staples  &  Munford^  Green  &  Miller^ 
Peatross  &  Harris^  Wm.  J.  Robertson^  and  G.  W.  Hans- 
brought  for  appellant.  Edmund  Waddill^Jr,^  Christian  & 
Christian^  Edgar  Allen^  W,  W,  Gordon^  and  E.  C.  Burks^ 
for  appellees. 

Opinion  of  the  Court. 

Fauntleroy,  J.*  The  petition  of  Legh  R.  Page,  ad- 
ministrator of  William  A.  Thomas,  deceased,  represents 
that  on  the  4th  of  January,  1889,  the  said  William  A. 
Thomas  died  intestate,  leaving  an  estate  valued  at  some 
$225,000,  of  which  some  $20,000  was  realty,  $18,000  on 
deposit  in  the  Planters'  National  Bank  of  Richmond,  and 
the  balance,  represented  by  bonds,  stocks,  choses  in  action, 
and  gold  coin,  deposited  in  a  rented  box  in  the  vaults  of 
the  said  bank.  That  on  the  14th  day  of  January,  1889,  the 
county  court  of  Henrico  County,  on  the  motion  of  the 
heirs  at  law  of  the  said  decedent,  appointed  William  R. 
Quarles  and  Mann  S.  Quarles  curators  of  the  said  estate, 
who  immediately  qualified  as  such  by  giving  bond  in  the 
penalty  of  $300,000,  and  entered  upon  the  discharge  of 
their  duties.     That  on  the  29th  day  of  January,  1889,  said 

*  A  portion  of  the  opinion  has  been  omitted. 


K^  Digitized  by  VjOOQ IC 


OPINION  OF  THE  CX)URT.  663 

Bettie  L/ewis,  along  with  her  husband,*  filed  her  bill  in  the 
chancery  court  of  the  city  of  Richmond,  against  the  afore- 
said curators,  in  which  she  asserted  that  said  William  A. 
Thomas,  deceased,  during  his  last  illness,  by  gift  causa 
mortis^  gave  her  the  keys  to  the  tin  box  in  the  vault  of  the 
Planters'  National  Bank  above  described,  and  with  them 
all  the  property  contained  therein.  That  he  gave  her  the 
pass-book  showing  the  status  of  his  account  with  said 
Planters'  Bank  for  money  placed  on  deposit  therein,  and 
with  it  gave  to  her  the  balance  on  deposit  to  his  credit  in 
said  bank,  amounting  as  aforesaid  to  some  1 18, 000;  and 
that  he  also  gave  to  her  several  negotiable  notes,  aggregat- 
ing less  than  $1,000,  which  he  had  with  him  at  his  resi- 
dence at  the  time  of  his  last  illness.  That  to  this  bill  the 
curators  filed  their  joint  demurrer  and  answer,  denying  the 
claim  asserted  by  said  Bettie  L/Cwis;  denying  that  said 
Thomas  had  attempted  during  his  last  illness  to  make  a 
gift  to  the  plaintiff  of  said  property;  and  insisting  that 
actual  possesion  of  the  several  subjects  of  this  pretended 
donation  had  never  come  to  or  remained  with  the  plaintiflF; 
and  that  no  possession,  either  actual  or  constructive,  by 
her,  at  the  joint  residence  of  the  donor  and  donee,  could 
render  valid  the  alleged  gift,  the  same  not  being  evidenced 
by  deed  or  will.  That  on  the  19th  day  of  February,  1889, 
petitioner,  L^egh  R.  Page,  was  appointed  administrator  of 
the  estate  of  said  William  A.  Thomas,  deceased,  by  the 
county  court  of  Henrico  County,  and,  as  such,  he  filed  his 
answer  to  the  bill  of  said  Bettie  Lewis.  Before  the  assets 
in  the  hands  of  the  curators  aforesaid  could  be  turned  over 
to  petitioner,  the  chancery  court  of  the  city  of  Richmond, 
on  the  motion  of  Bettie  Lewis,  appointed  N.  W.  Bowe  and 
I.  A.  Coke  receivers,  to  take  charge  of  and  hold  of  all  the 
aforesaid  assets,  pending  a  decision  of  the  questions  raised 
by  the  suit  aforesaid.  After  the  appointment  of  the  afore- 
said receivers,  depositions  were  taken  by  both  Plaintiff  and 
defendants,  and  the  case  made  ready  for  a  hearing  at  the 
June  term,  1890,  of  the  chancery  court.  The  cause  was 
argued,  elaborately  and  exhaustively,  before  the  Honorable 


Digitized  by 


Google 


THOMAS'    ADMR.    V.  LEWIS,  et  al. 

UGH,  the  judge  of  the  said  court  No  decree 
r,  rendered  by  him,  he  having  unexpectedly 
^  died  before  the  next  term  of  his  court  The 
/.  J.  LrEAKE  having  been  appointed  his  sue- 
mse  was  again  argued,  at  great  length,  before 
L  the  8th  day  of  January,  1891,  a  decree  was 
yy  him,  sustaining  the  claim  of  the  said  Bettie 
iferred  in  her  bill)  to  all  the  personal  estate  of 
liam  A.  Thomas,  deceased,  except  the  sum  of 
aey  on  deposit  in  the  Planters'  National  Bank, 
iwarded  to  petitioner,  as  administrator  afore- 
this  decree  the  case  is  here  on  appeal, 
estion  raised  in  the  controversy,  and  to  be 
this  Court,  is,  what  constitutes  a  valid  gift 
r  ?  and  whether  the  evidence  adduced  by  the 
comes  up  to  the  law's  requirements  to  establish 
by  the  decedent,  William  A.  Thomas,  to  the 
>  Bettie  Thomas  Lewis,  by  and  through  the 
cumstances  detailed  in  the  bill  and  attested  by 
It  is  essential  to  a  correct  and  just  estimate  of 
the  case,  as  disclosed  by  the  record,  that  they 
I  the  light  of  the  history  and  relations  of  the 
e  controversy,  the  congruities  of  the  case,  and 
ight  of  the  testimony. 

tness,  Fannie  Coles,  says:  **Mr.  Thomas  called 
s  bedside,  and  said,  *  Bettie,  I  am  a  very  sick 
not  know  what  may  happen;'  and  he  said^ 
:  into  my  pants'  pocket  and  bring  me  my  keys, 
es,  my  two  purses,  and  look  in  the  inside  of  my 
and  bring  me  a  package  of  papers  tied  with  a 

She  brought  them  to  his  bed  to  him,  and  he 
e,  I  am  going  to  give  you  these  things  as 
le  gave  her  the  keys  to  his  top  bureau  drawer, 

that  in  that  drawer  she  would  find  two  notes 
nvelope;  to  get  these  notes  out  of  the  drawer — 
ire  hers.  Then  he  opened  a  small  black  purse 
t  a  small  package  of  white  tissue  paper.  Out 
r  he  took  some  keys,  and  he  said,   *  Bettie,  here 
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are  the  keys  to  my  safe  at  Drewry  &  Co.'s,  and  to  the  box 
I  have  in  the  vault  of  the  bank.'  He  says,  *  At  Drewry  & 
Co.'s,  in  the  safe,  you  will  not, find  anything  of  any  great 
value,  but  whatever  you  find  in  that  safe  you  can  have. 
Now,  Bettie,  these  keys  that  I  now  give  you  that  belong  to 
the  box  in  the  vault  at  the  bank  is  where  all  my  valuables 
are.  Whatever  you  find  in  that  box  you  can  have  as  yours; 
and,  Bettie,  whatever  you  do,  don't  let  anyone  get  these 
keys  away  from  you  on  any  pretence.  Swing  on  to  .them 
as  you  would  your  life.'  Then  he  took  up  his  pocket-book, 
and  gave  it  to  her,  and  told  her  it  had  no  great  amount  in 
the  pocket-book,  but  that  it  was  her's.  Then  he  took  up 
the  package  of  papers  that  was  tied  with  a  red  string,  and 
he  said,  '  Bettie,  in  this  package  you  will  find  my  bank- 
book, showing  you  how  much  I  have  in  bank.  Whatever 
it  calls  for  you  can  have  as  yours,  and  in  this  package, 
also,  you  will  find  some  notes.  They  will  be  money  for 
you;  you  can  have  them  also.  Bettie,  I  wish  you  to  take 
these  papers,  my  purses,  and  my  knives — ^I  give  you  these 
also— and  put  them  in  your  trunk.  I  don't  want  you  to 
put  them  in  my  bureau,  but  put  them  between  your 
clothes  for  safe-keeping;  for,  Bettie,  you  will  have  to  take 
care  of  these  things  now.  I  have  been  taking  care  of  them 
all  these  years  for  you.'  " 

As  to  what  occurred  on  the  afternoon  of  Friday,  the 
next  day,  after  Mr.  Gilliam  left,  the  witness  further  testi- 
fied: **I  went  up  stairs  after  seeing  the  gentleman  (Mr. 
Gilliam)  out,  that  Dr.  McGuire  sent  up,  and  knocked  at 
Mr.  Thomas'  door.  Mr.  Thomas  spoke,  and  said:  *  Come 
in,  Fannie,'  and  said,  *Take  a  seat.'  I  said,  *No,  sir;  I 
thank  you.  I  don't  care  about  sitting  down.'  He  said, 
*  Fannie,  take  that  chair  there  by  the  table,'  I  said,  *  No, 
sir;  I  don't  care  about  sitting  down.'  He  said,  *  Take  that 
seat;'  and  I  sat  down.  In  a  minute  or  so  a  servant  knocked 
at  the  door,  and  said,  *Miss  Bettie,  I  have  everything  all 
ready  for  you  now.'  Bettie  said  to  him,  *  Father,  won't 
you  have  some  lunch  now  ?  It  is  time  you  were  eating 
something,  as  the  doctor  said  you  must  eat  all  you  can.' 
43 
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to  me,  and  said,  *  Fannie,  go  down  stairs,  and 
thing  nice  up  here  for  father's  lunch.'  He 
le  and  said,   *  Fanny,  keep  your  seat  until  I  tell 

and  he  said  to  Bettie,  *  I  have  something  more 
0  do  than  to  eat,  now.'     Then  he  said  to  Bettie, 

those  things  I  gave  you  last  night  ? '  and  he 
pe  you  have  got  them  where  I  told  you  to  put 
under  lock  and  key.'  Bettie  told  him,  'Yes, 
i;  they  were  safe.'  And  he  asked,  **  Where 
• '  and  she  told  him  they  were  safe.  And  he 
go  and  get  them,  and  bring  them  to  him.  She 
jet  them,  and  instead  of  putting  them  in  her 
re  he  had  told  her  the  night  before,  she  had 
em  in  his  bureau  drawer.  And  he  got  very 
her  for  putting  them  in  his  bureau  drawer,  and 

*  Look  here,  now,  Bettie,  you  had  better  do  as  I 
)Ut  these  things  I  have  given  you,  for  your  very 
►n  them,  and  the  bread  you  eat. '  Bettie  brought 
and  laid  them  on  the  table  in  front  of  him,  and 

0  her,  and  he  said,  *  Bettie,  where  is  that  white 
dth   those   two  notes  in  it;  get  it  out  of  the 

1  hand  that  here  also.'  Then  he  asked  her  and 
ie,  where  is  your  trunk  at  ? '  She  said,  '  In  my 
id  the  door.'  He  said,  *Now,  Bettie,  I  want 
jr  once  in  your  life  just  as  I  tell  you  about  these 
^hen  he  took  the  package  of  papers  with  the  red 
d,  untied  it,  and  he  said,  *  Bettie,  I  want  to 
to  you,  and  show  you  the  importance  of  taking 
tn.'  He  untied  the  envelope,  and  took  out  his 
and  he  says,  *  Bettie,  here  is  my  bank-book, 
vs  you  exactly  how  much  I  have  in  bank.  I 
is  book,  and  whatever  it  calls  for  you  will  find 
,  and  you  can  have  the  money.'  Then  he  laid 
)ok  on  the  table,  and  took  the  notes  out  of  the 
ope,  and  he  says,  *  Bettie,  here's  some  notes 
be  money  for  you  also.'  Then  he  picked  up 
envelope,  and  said,  *  There  are  two  notes  in 
will  be  money  for  you  also.     I  give  these  also.' 
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Then  he  laid  his  hands  on  them,  and  said,  *  Bettie,  these 
are  yours,  and  you  will  have  to  take  care  of  them.'  Then 
he  picked  up  a  red  pocket-book,  and  he  said,  *  Bettie, 
here's  my  pocket-book.  You  will  find  a  little  change  in  it 
Here,  take  it,  keep  it,  and  take  good  care  of  it,'  and  laid 
it  with  the  rest  of  his  papers.  Then  he  picked  up  his  little 
black  purse,  and  he  says,  *  Bettie,  what  I  am  going  to  give 
you  now  is  of  great  importance  and  very  valuable.  And 
he  undid  this  little  black  purse,  and  took  out  the  keys,  and 
said,  *  Bettie,  these  keys  belong  to  the  safe  at  Drewry  & 
Co.'s,  and  these  which  I  hold  in  my  hand,'  he  says,  'belong 
to  the  box  which  I  have  in  the  vault  in  the  bank  where  all 
my  valuables  are.'  He  says,  '  These  keys  open  the  safe  at 
Drewry  &  Co.'s.  You  won't  find  anything  of  any  great 
value  in  this  safe,  but  what  you  find  in  there  you  can  have, 
it  is  yours.'  He  then  handed  her  the  keys  of  the  safe,  and 
says,  *  Now,  Bettie,  these  keys  I  now  give  you  are  where 
all  my  bonds,  deeds  and  valuable  papers  are.'     He  said, 

*  Bettie,  these  keys  I  want  you  to  swing  on  to  as  you  would 
your  life.  Don't  let  anybody  get  them  away  from  you  on 
any  pretence.  In  that  box,  Bettie,  in  the  vault,  you  will 
find  everything  valuable  I  possess  in  this  world.  Whatever 
you  find,  Bettie,  you  can  have,  it  is  yours.'  Then  he 
handed  her  those  keys,  and  handed  her  the  purse,  and  told 
her  to  be  very  careful  to  wrap  those  keys  up  in  tissue  paper 
as  she  found  them.  Then  he  gave  her  his  penknives,  and 
said  that  he  set  great  store  by  them,  and  told  her  not  to 
give  them  away  to  anybody,  and  to  be  careful  not  to  let 
anybody  steal  them  from  her.  Then  he  turned  and  tied 
these  papers  all  together.  He  took  the  two  purses,  and 
slipped  them  together  between  the  red  string,  and  handed 
them  to  Bettie;  and  I  was  sitting  by  the  table,  as  I  first 
told  you,  and  he  said  to  her,  *  Bettie,  I  have  given  you 
everything  I  possessed  in  the  world.'     Then  he  said  to  me, 

*  Fannie,  you  see  me  give  Bettie  these  things?"  I  said, 
*Yes,  sir.'  Then  he  said  to  her,  *  Bettie,  you  will  have 
these  things  to  take  care  of.'  He  said,  *  Bettie,  I  am  a 
sick  man,  and  I  don't  know  what  may  happen  to  me,  and 
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ien  taking  care  of  these  things  all  my  life;  and, 
u  know  how  careful  I  am  about  my  papers  and 
r  you  will  have  to  do  the  same.'  He  said,  *  Now, 
^ant  you  to  take  this  package  in  your  room,  and 
^our  own  trunk;  raise  your  underclothes  up,  and 
m  between  your  clothes.     Lock  the  trunk,  and 

the  key  here.  Bettie,  I  want  to  see  if  your 
>^  is  a  good  one.'  He  took  the  two  keys  to  the 
d  looked  at  them,  and  said,   *Yes,  Bettie,  they 

and  he  asked  her  had  she  strapped  the  trunk. 

him,  *No,  she  locked  it;'  and  he  said  to  her, 
ire  you  crazy  ? '  She  said,  *  No,'  that  she  thought 
he  trunk  was  sufficient;  and  he  told  her  it  was 
dent,  and  to  go  back  and  strap  it  up;  that  he 
1  her  all  that  he  had  in  the  world,  and  that  if 
t  take  care  of  it  she  would  wind  up  in  the  poor- 
Then  he  turned  to  me,  and  asked  me  again,  and 
)w,  Fannie,  you  have  seen  me  give  Bettie  every- 
)ossess  in  the  world.'  Then  he  turned  to  me  and 
[  could  go,  that  he  was  through  with  me.  And 
id  to  me,  *  Fannie,  go  down  stairs  to  the  store- 
[  get  a  bottle  of  that  liquid  bread,  and  take  the 
and  bring  me  a  glassful  up  here  for  father.  I 
iquid  bread,  carried  it  up  stairs,  and  handed  it 
She  handed  it  to  her  father.  He  took  a  sip 
[  turned  to  me,  and  said  again  to  me,  'Fannie, 
aie  give  Bettie  everything  I  possess  in  this  world, 
u?"  I  said,  *  Yes,  sir;  I  did.'  And  he  turned  to 
lid,  *  Fannie,  remember  that  now.'  And  I  said, 
.'  And  he  told  her  to  take  special  care  of  the 
ys;  and,  whatever  she  did,  not  to  leave  the  trunk 
I  let  any  one  steal  those  things  out  of  there  that 
ven  her;  and  if  she  did,  she  would  go  the  poor- 
id  to  keep  her  trunk  keys  on  her  person  day  and 

aigued  that  Mr.  Thomas  did  not  make  the  gift 
usa  of  his  property  to  his  child  Bettie,  as  distinctly 
Ltrovertibly  proved,  because  of  his  oft  and  emphatic 
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statement  of  intention  to  provide  for  her  by  will;  and  time 
and  time  again,  it  is  argued  that,  in  the  eight  or  ten  min- 
utes of  Mr.  Gilliam's  presence,  with  him  alone,  in  the 
death  chamber,  only  a  brief  time  on  Friday  afternoon  before 
he  expired,  he  made  an  appointment  with  Mr.  Gilliam  to 
go  to  Mr.  Gilliam's  office  the  next  day  to  have  his  will 
written.  Aside  from  the  utter  improbability,  not  to  say 
impossibility,  of  an  enfeebled  and  dying  old  man,  in  the 
country,  beyond  the  limits  of  the  city  of  Richmond,  making 
an  engagement  at  4  o'clock  p.m.  to  arise  from  what  proved 
to  be  his  deathbed  early  that  night,  and  to  come  into  the 
city  and  to  a  lawyer's  office  the  next  day,  there  is  no  evi- 
dence in  the  record  of  any  such  purpose  or  possibility. 
What  passed  between  Mr.  Thomas  and  Mr.  Gilliam,  in 
those  eight  or  ten  minutes,  we  can  never  judicially  know. 
Thomas  is  dead;  and  Mr.  Gilliam,  one  of  the  counsel  for 
appellant,  has  declined  to  testify  in  this  case.  The  appel- 
lant, by  his  cross-examination,  elicited  from  Dr.  McGuire: 
*'I  think  Mr.  Gilliam  told  me,  a  short  time  afterwards, 
that  Mr.  Thomas,  in  his  interview  with  him,  said  there 
were  some  papers  that  he  wanted  to  get  hold  of,  then  out 
of  reach,  and  that  he  had  postponed  the  making  of  his  will 
until  the  next  day.  I  think  he  had  an  appointment  with 
Mr.  Gilliam  for  the  next  day.  I  think  Mr.  Gilliam  said 
this."  Both  this  question  and  answer  were  objected  to  by 
the  plaintiflFs  as  illegal.  Mr.  Gilliam's  attitude,  of  the 
Sl)hinx,  cannot  be  operated,  as  hearsay  evidence  in  this 
case,  by  any  CEdipus,  however  respectable;  and,  howsoever 
important  or  interesting  Mr.  Gilliam's  pregnancy  of  what 
occurred  in  that  brief  interview  with  the  dying  man  may 
be,  he  cannot  be  delivered  by  the  process  of  obstetrics, 
unknown  to  the  science  of  the  law.  If,  too,  the  field  of 
conjecture  be  open,  it  is  the  most  reasonable  supposition 
that  if  Mr.  Thomas  did,  in  fact,  want  his  will  written  the 
next  day,  it  was  only  for  the  purpose  of  devising  to  his 
daughter,  in  addition  to  the  personal  property  he  had  given 
her,  his  valuable  real  estate,  which  he  knew  could  not  be 
given  except  by  deed  or  will.     While  no  witness  testifies 
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that  Thomas  ever  said  that  he  intended  to  give  his  whole 
estate  to  his  daughter,  yet  he  frequently  declared  his  pur- 
pose to  provide  for  h^r  liberally,  and  no  one  ever  heard  him 
say  that  he  intended  to  give  anything  to  any  one  else;  and 
the  plain  and  positive  proof  is  that  he  did  not  intend  (but 
emphatically  asserted  to  the  contrary),  that  his  collateral 
kindred  should  have  any  part  of  *'what  he  had  at  his 
death."  To  whom,  then,  but  his  daughter,  must  he  have 
intended  his  property  to  go  at  his  death  ?  If  he  had  left 
her  his  whole  estate  by  a  will,  instead  of  the  larger  part, 
only,  by  donatio  mortis  causa^  all  just-minded  persons  would 
have  said,  as  Dr.  McGuire's  last  utterance  to  him,  *'  You 
have  only  done  justice.'* 

Mr.  Thomas  was  buried  on  Sunday.  On  the  night  of 
Monday,  the  next  day,  Watkins  called  to  see  Bettie,  and 
he  says  that  she  did  not  then  say  to  him  that  her  father 
had  given  her  his  money,  his  bank-book,  or  other  securities, 
or  the  key  to  his  box  in  the  bank  or  his  safe  at  Drewry  & 
Co.'s,  and  that  she  did  then  say,  *' as  there  was  no  will, 
she  supposed  that  all  she  would  have  was  the  property 
held  by  me  as  trustee,  and  that  she  wished  I  would  see 
Mr.  Gilliam  in  her  behalf  This  statement,  if  true,  has 
already  been  explained  by  what  Dr.  McGuire  and  others 
had  so  impressively  told  Bettie  tewis  would  be  her  condi- 
tion if  her  father  died  without  a  will;  but  is  it  not  mani- 
festly impossible  for  Bettie  Lewis  to  have  aflSrmed  posi- 
tively, as  a  fact  to  her  knowledge,  on  Monday  night,  that 
Mr.  Thomas  had  left  ** no  will,  and  she  knew  it,''  when 
then  there  had  been  no  opening  or  examination  of  Mr. 
Thomas'  papers  or  places  of  safe  deposit?  Dr.  McGuire 
says:  *'  Bettie  L^ewis  certainly  did  not  know  that  before  the 
old  man's  death;  for  she  and  Fannie  both  told  me  that  they 
didn't  know  whether  the  old  man  had  made  a  will  or  not, 
when  Mr.  Gilliam  was  there."  Bettie  Lewis  has  been  per- 
emptorily denied  the  privilege  of  testifying  in  this  case, 
notwithstanding  the  great  concern  she  has  at  stake;  and 
simple  justice  demands  that  the  statements  of  this  witness, 
Watkins,  for  the   appellant,   should  be  tested  by  all  the 
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touchstones  of  truth — ^probability  and  consistency — ^which 
are  the  fixed  standards  of  evidence.  Out  of  the  mouth  of 
this  witness  himself  the  records  show  that  he  involves  him- 
self in  flat  and  flagrant  self-contradictions;  but,  first,  his 
attitude  and  animus  in  the  case  are  manifested  by  his  in- 
terview with  Bettie  Lewis  on  Thursday  night,  next  follow- 
ing. He  says  :  **I  told  Bettie  L^ewis  that  I  had  been  to 
see  Mr.  Gilliam  for  her,  and  stated  the  case  to  him  the 
best  I  could;  and  he  said  it  was  impossible  to  make  a  case 
of  it,  and  that  he  was  sorry  he  could  not  do  something 
for  her.  She  said  it  made  no  difference  that  she  had 
employed  other  counsel,  viz..  Judge  Waddill,  Judge  Chris- 
tian and  Mr.  Edgar  Allen.  She  then  said  she  was  very 
much  obliged  to  me  for  seeing  Mr.  Gilliam  for  her.  I  said 
to  her  I  had  nothing  but  her  interest  at  stake,  and  that  I 
would  be  glad  to  know  exactly  what  Mr.  Thomas  said  to 
her  in  his  last  moments.  Fannie  Coles,  who  was  sitting 
near  by,  said  :  *  Bettie,  Judge  Christian  told  you  not  to 
talk  to  any  one  on  the  subject.'  I  said,  *If  such  are  your 
instructions,  I  certainly  don't  want  to  hear  anything  about 
it'  "  By  this,  Mr.  Watkins'  own  version,  it  appears  that 
after  Bettie  L^ewis  had  told  him  she  had  confided  her  case 
to  the  counsel  of  her  choice,  he,  adroitly  and  artfully  pre- 
facing his  question  with  the  professing  of  his  disinterested 
solicitude  for  her  interest  at  stake,  asked  her  to  tell  him 
**  exactly  what  Mr.  Thomas  said  to  her  in  his  last  mo- 
ments." The  object  of  this  attempt  is  obvious  enough; 
but  by  the  significance  of  Mr.  Watkins'  attitude  in  this 
case,  as  disclosed  by  the  record,  it  is  made  perspicuously 
plain.  Fannie  Coles'  account  of  this  interview,  in  response 
to  the  287th  cross-question,  shows  that  Mr.  Watkins  used 
importunity  and  expostulation  in  his  endeavor  to  induce 
Bettie  L^ewis  to  let  him  **  know  exactly  what  Mr.  Thomas 
said  to  her  in  his  last  moments,"  and  that  it  was  not  until 
he  had  been  repeatedly  denied  and  thwarted  in  his  attempt 
that  he  said  (if,  indeed,  he  said  it  at  all),  **  If  such  are  your 
instructions,  I  certainly  don't  want  to  hear  anything  about 
it."     Fannie  Coles  says:  *'Mr.  Watkins  came  out  there 
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one  night  and  asked  Bettie  about  her  father  giving  her  the 
keys.  Her  reply  was  to  him:  *  Mr.  Watkins,  I  do  not  care 
to  talk  on  that  subject  at  all.'  Mr.  Watkins  turned  to  me 
and  said:  '  Fannie,  don't  you  think  Bettie  ought  to  tell  me 
all  about  the  keys,  for  I  am  just  the  same  to  her  as  her 
father?'  I  said:  *  Mr.  Watkins,  I  don't  know  anything 
about  that.  She  has  her  lawyers,  and  she  ought  to  do  as 
they  told  her  to  do.'  •  And  Mr.  Watkins  said:  *Now,  Fan- 
nie, you  know  there  is  nothing  in  the  world  that  I  would 
not  do  for  Bettie.'  I  said:  *  You  and  Bettie  can  suit  your- 
selves about  the  matter.  I  have  no  more  to  say.'  Mr. 
Watkins  again  asked  her.  She  said:  *Mr.  Watkins,  I  do 
not  care  to  talk  on  that  subject  to-night'  And  I  remem- 
ber now,  as  you  mention  the  subject,  that  Mr.  Watkins 
said  to  her:  '  Bettie,  I  only  came  out  here  to-night  to  find 
out  all  about  those  keys.'  "  The  record  shows  that  this 
witness,  who  professed  that  he  had  nothing  but  Bettie 
Lewis'  interest  in  view,  and  who  had  promised  Mr.  Thomas 
(as  he  says)  on  the  i6th  day  of  February,  1878,  **  I  will  do 
the  very  best  for  her  as  long  as  I  live,"  and  who  undertook 
to  see  Mr.  Gilliam  for  the  purpose  of  stating  '*  her  case" 
to  him,  and  of  seeing  whether  he  **  could  make  a  case  of 
it,"  was,  a  day  or  two  after,  if  not  at  the  very  time,  he  was 
inviting  Bettie  Lewis'  confidence  on  the  ground  of  his 
fatherly  interest  in  and  for  her,  actually  conferring  with 
Mr.  Thomas'  next  of  kin,  and  entertaining  a  proposition 
to  be  appointed  one  of  the  curators,  which  only  failed 
because  Mr.  Pace  (Page)  objected  to  going  his  security,  and 
that,  although  he  averred  his  intimate  knowledge  of  Mr. 
Thomas'  aflFairs,  yet  he  refused  to  tell  what  he  knew  when 
requested  so  to  do  by  Bettie  Lewis'  counsel.  And  this 
witness  (except  a  Mr.  Gravely,  who  knows  nothing),  is  the 
only  witness  who  has  been  found  to  defeat  the  fully-attested 
claim  of  Bettie  Lewis  to  her  father's  bounty.  He  fixes 
Monday  night,  next  after  Mr.  Thomas'  death,  as  the  date 
he  was  out  at  Mr.  Thomas'  house,  by  the  fact  that  he  went 
there  to  see  an  insurance  policy;  and  he  was  certain  he 
saw  the  policy  there  that  night,  and  he  swears  that  he  is 
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certain  that  he  saw  Clay  Thomas  there  that  same  evening. 
Yet  he  swears  that  it  was  on  Thursday  night  that  he  went 
to  see  and  did  see  and  examine  the  policy,  and  that  it  was 
on  Thursday  night  that  he  first  saw  Clay  Thomas  there. 
This  is  the  unenviable  attitude  of  this  the  only  wit- 
ness to  support  the  contest  of  Mr.  Thomas'  collateral 
kindred,  and  to  defeat  his  dying  disposition  of  the 
"bulk  of  his  personal  property.  The  testimony  and  the 
circumstances  relied  on  by  the  appellant  to  show  that 
■no  such  gift  was  made  by  Mr.  Thomas  as  sworn  to  by 
Fannie  Coles,  and  attested  by  corroborating  facts,  do 
not,  we  think,  furnish  a  sufficient  basis  for  even  reasonable 
conjecture;  much  less  to  assure  the  guarded  discretion  of  a 
court  of  justice.  The  circumstance  that  there  is  but  one 
direct  witness  to  the  gift,  competent  to  testify  (the  appellant 
declining  to  allow  the  donee  as  a  witness  when  offered), 
does  not  affect  the  validity  of  the  gift.  One  witness,  if 
credible,  is  sufficient  The  law  does  not  require  more  than 
one;  and  especially,  as  in  this  case,  when  that  one  is  not 
only  unimpeached,  but  corroborated.  Nor  does  the  mag- 
nitude of  the  gift  affect  its  validity.  It  may  extend  to  the 
whole  of  the  donor's  personal  estate.  The  law  fixes  no 
limit.  In  the  case  of  Duffield  v,  Elwes,*  the  gift  causa 
tnortis  was  of  the  value  of  $165,000.  In  Hatch  v,  Atkin- 
son'the  Court  says:  **The  common  law  does  not  require 
the  gift  to  be  executed  in  the  presence  of  any  stated  num- 
ber of  witnesses;  nor  does  it  limit  the  amount  of  the  prop- 
erty that  may  thus  be  disposed  of.'" 

The  factum  of  the  gift  in  this  case  being  clearly  and 
conclusively  proved,  as  we  think  it  indisputably  has  been, 
it  only  remains  to  state  the  law  and  apply  it  to  the  facts 
proved.  They  show  all  the  essential  attributes  or  con- 
stituent elements  of  a  donatio  mortis  causa^  as  defined  by 
the  law  and  established  by  the  course  of  adjudication.    The 

>  I  Bligh.,  N.  S.,  497. 

«  56  Me.,  327. 

'Ward  V,  Turner,  i  White  &  T.  Lead.  Gas.  Eq.,  pt.  2,  p.  125 1,  note 
2  Schouler,  Pere.  Prop.,  132-136. 
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gift  was  made  in  periculo  mortis^  under  the  apprehension  of 
death  as  imminent;  and  it  was  of  personal  property,  such 
as,  under  the  law,  may  be  the  subject  of  a  gift  mortis  causa. 
Possession  or  delivery  was  made  at  the  time  of  the  gift; 
and  the  donor  died  of  that  illness  in  a  few  hours  after  the 
making  of  the  gift  Thus  the  gift,  inchoate  conditional, 
and  defeasible  when  made,  became  absolute  at  the  donor's 
death.  Delivery  is  essential.  It  may  be  either  actual,  by 
manual  tradition  of  the  subject  of  the  gift,  or  constructive, 
by  delivery  of  the  means  of  obtaining  possession.  Con- 
structive delivery  is  always  sufficient  when  actual,  manual 
delivery  is  either  impracticable  or  inconvenient  The  con- 
tents of  a  warehouse,  trunk,  box,  or  other  depository  may 
be  sufficiently  delivered  by  delivery  of  the  key  of  the  recep- 
tacle.* 

Many  cases  were  cited  by  the  appellant.  In  some  of 
them  it  did  not  appear  that  there  was  any  intention  to  give, 
while  in  others  the  delivery  of  possession  was  not  complete; 
the  donor  intentionally  retaining  control  or  dominion.  In  the 
cases  of  Miller  v.  Jeffi-ess'  there  was  no  delivery  whatever, 
either  actual  or  constructive.  The  delivery  of  the  keys  to 
Bettie  Lewis,  with  words  of  gift,  by  her  father,  upon  his 
death-bed,  invested  her  with  the  same  means  of  obtaining 
possession  that  Thomas  had,  and  made  her  the  owner,  with 
title  defeasible  only  by  recovery  or  revocation  of  the  donor, 
or  by  a  deficiency  of  assets  to  pay  creditors;  and  the  mere 
existence  in  Stephen  B.  Hughes'  hands  of  a  duplicate  set 
of  keys,  for  precaution  against  loss  or  accident,  which  he 
had  no  right  or  authority  to  use,  did  not  impair  the  validity 
of  the  gift  which  he  did  make  to  his  daughter  in  his  last 

*  Jones  V,  Selby,  Prec.  Ch.,  3CX);  Ward  v.  Turner,  2  Ves.  Sr.,  431; 
I  White  &  T.  I>ad,  Cas.  Eq.,  1205;  Jones  v.  Brown,  34  N.  H.,  445;  Cooper 
V,  Burr,  45  Barb.,  10;  Pen  field  v,  Thayer,  2  E.  D.  Smith,  305;  Westerlo 
V.  Dewitt,  36  N.  Y.,  341;  Ellis  v,  Secor,  31  Mich.,  185;  Hillebrant  v. 
Brewer,  6  Tex.,  45;  Elam  v.  Keen,  4  Leigh,  333;  Stephenson  v.  King,  8t 
Ky.,  425;  Lee's  Executor  v.  Boak,  11  Grat,  182. 

»4  Grat,  472;  Lewis  v.  Mason,  84  Va.,  731;  10  S.  E.  Rep.,  529; 
Yancy  v.  Field,  85  Va.,  756;  8  S.  E.  Rep.,  721;  Rowe  v,  Marchant,  86 
Va.,  177;  9  S.  B.  Rep.,  995. 


Digitized  by 


Google 


OPINION   OF  THE  COURT.  675 

moments,  in  the  most  unqualified  manner;  and  being  thus 
invested  with  lawful  ownership,  the  law,  in  case  of  refusal 
by  the  officers  of  the  bank,  wotild  open  the  doors  to  her. 
It  is  contended  that  the  gift  was  testamentary,  because  of 
the  words  in  the  affidavits  of  Bettie  Lewis  and  Fannie 
Coles — ''were  her's  in  case  of  his  death;"  **to  be  her*s  in 
case  of  his  death."  The  affidavits  were  prepared  by  coun- 
sel and  certified  by  the  notary  as  a  predication  for  the  ap- 
pointment of  receivers,  and  they  were  not  intended,  and 
could  not  be  regarded  as  evidence;  and  they  do  not  purport 
to  give  the  language  of  the  affiants,  nor  to  state  the  lan- 
guage and  actions,  in  detail,  of  Mr.  Thomas  in  making  the 
gift.  But  even  if  Mr.  Thomas  had  used  the  very  words, 
**  to  be  hers  in  case  of  his  death,"  it  would  have  been  but 
expressing  in  terms  the  very  definition,  substance  and  form 
of  a  gift  mortis  causa^  as  given  by  all  the  law  writers  and 
adjudged  cases — that  it  is  conditional,  defeasible,  not  to  be. 
absolute  and  irrevocable  unless  and  until  the  death  of  the 
donor  from  the  impending  peril,  under  the  apprehension  of 
which  the  gift  was  made.*  The  cases  in  which  gifts  made 
in  similar  and  identical  language  by  dying  donors  have 
been  held  to  be  valid  donations  mortis  causa  are  numerous; 
the  principle  being  that  the  expression,  '*In  case  of  my 
death  it  is  yours,"  or  like  words,  do  not  of  themselves  make 
a  testamentary  disposition,  but  merely  express  the  condition 
which  the  law  annexes  to  every  donation  mortis  causal  In 
the  case  of  Sterling  v.  Wilkinson,'  the  gift  was  made 
more  than  three  years  before  the  donor  died,  and  was 
not  made  in  view  of  death  impending;  and  the  donor 
actually  did  retain  and  exercise  control  over  the  subject  of 

*Bouv.  Law  Diet,  **  Donatio  mortis  causa ;*^  i  Abb.  Law  Diet.,  402; 
2  Jac.  Law  Diet.,  307;  3  Pom.  Eq.  Jur.,  §  1146;  2  Schouler  Pers.  Prop.  (2d 
Ed.),  c.  5,  I  135;  Pariah  v.  Stone,  14  Pick.,  198;  Grover  v,  Grover,  24 
Pick.,  261;  Gano  v.  Fisk,  43  Ohio  St.,  462;  3  N.  E.  Rep.,  532;  Taylor  v, 
Henry,  48  Md.,  550. 

*SneUgrove  v.  Baily,  3  Atk.,  214;  English  notes  to  Ward  v.  Turner, 
I  White  &  T.  Lead.  Gas.  Eq.,  1222;  Ashbrook  v,  Ryon,  2  Bosh.,  228; 
Grymes  v.  Hone,  49  N.  Y.,  17. 

»3  S.  E.  Rep.,  533  ;  83  Va,,  791. 
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the  gift  by  disposing  of  so  many  of  the  bonds  as  were 
necessary  to  indemnify  his  indorsers.  In  the  case  of  Basket 
V.  Hassell/  the  decision  turned  alone  on  the  construction 
and  legal  eflFect  of  the  indorsement  upon  the  certificate  by 
the  donor:  **  Pay  to  Martin  Basket;  ...  no  one  else; 
then  not  until  my  death.''  This  was  held  to  be  a  testa- 
mentary disposition;  but  in  the  opinion  of  the  court,  Mr. 
Justice  Matthews  says;  ''The  certificate  was  payable  on 
demand;  and  it  is  unquestionable  that  a  delivery  of  it  to 
the  donee  with  an  indorsement  in  blank,  or  a  special  in- 
dorsement to  the  donee,  or  without  indorsement,  would 
have  transferred  the  whole  title  and  interest  of  the  donor 
in  the  fund  represented  by  it,  and  might  have  been  valid  as 
d^ donatio  mortis  causa,^^ 

It  is  contended  that  the  gift  by  Thomas,  in  this  case, 
was  invalid  because  it  comprised  the  bulk  of  his  estate. 
The  JMS  disponendi  is  the  essential  value  and  element  of 
property,  and  the  exercise  of  that  right  is  commended  in 
the  beatitude,  *'  It  is  more  blessed  to  give  than  to  receive." 
By  the  law  of  Virginia  a  person  may  make  a  dying  disposi- 
tion of  all  of  his  personal  property,  donatio  mortis  causa; 
and  there  is  no  limit  as  to  the  extent  of  the  gift — ^whether 
of  the  whole  or  of  the  part — inter  vivos  or  donatio  mortis 
causa.  Such  limitation  can  only  be  by  express  legislation, 
and  the  courts  are  invested  with  no  such  function.  The 
Roman  or  civil  law  of  donationes  mortis  causa  did  recognize 
the  limitation  or  restriction;  but  the  common  law  does  not 
limit  the  amount,  absolute  or  comparative,  of  the  personal 
estate  which  may  thus  be  disposed  of.' 

It  is  contended  that  the  gift  in  this  case  comes  within 
the  operation  of  section  2414  of  the  Code  of  Virginia;  and 
as  the  donor  and  donee  resided  together  at  the  time  of  the 
gift,  possession  by  the  donee  at  the  common  place  of  resi- 
dence was  not  sufficient,  and  for  that  reason  the  gift  must 

*  107  U.  S.,  602,  2  Sup.  Ct  Rep.,  415. 

'  Michener  v.  Dale,  23  Pa.  St.,  59;  Seabright  v,  Seabright,  28  W.  Va., 
481;  Hatch  V,  Atkinson,  56  Me.,  327;  White  &  T.  Lead.  Cas,  Eq.  pt  2,  p. 
1251;  2  Schouler,  Pers.  Prop.,  132-136. 
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fail.     The  section  is:  '*No  gift  of  any  goods  or  chattels 
shall  be  valid  unless  by  deed  or  will,  or  unless  actual  pos- 
session shall  have  come  to  and  remained  with  the  donee,  or 
some  person  claiming  under  him.     If  the  donor  or  donee 
reside  together  at  the  time  of  the  gift,  possession  at  the 
place  of  their  residence  shall  not  be  a  sufficient  possession, 
within  the  meaning  of  this  section.''      In  the  construction 
of  statutes  the  general  rule  is  that  the  words  used  in  the 
statute  are  to  be  construed  according  to  their  natural  and 
ordinary,  popular  and  accepted,  use  and  meaning,  unless  it 
plainly  appear  that  it  was  intended  by  the  legislature  to 
give  to  them  a  different,  special  and  extraordinary  meaning. 
All  the  law  writers  use  the  simple  term  '*gift,''  when  used 
without  qualification,  to  express  the  ** ordinary  gift"  or 
**  simple  gift  "  which  transfers  an  absolute  and  irrevocable 
title  to  the  donee,  as  contradistinguished  from  the  extraor- 
dinary and  technical  gift  mortis  causa^  which  is  made  under 
the  apprehension  of  impending  death,  and  transfers  only  a 
conditional,  defeasible  and  revocable  interest.    The  peculiar 
gift  mortis  causa  is  always  designated  by  its  special,  tech- 
nical name;  and  it  is  never  understood  or  intended  to  be 
embraced  or  expressed  by  the  term  **gift,"  merely.    A  gift 
mortis  causa  is  a  very  different  thing  from  a   **gift"   in 
many  essential   particulars.*     The   policy   of  the   section 
(2414)  originated  in  1757,  and  again  in  1758  and  in  1787, 
in  the  Revised  Code  of  181 9,  in  the  Code  of  1849,  ^^^  ii^ 
the  Code  of  1887;  and  in  none  of  these  enactments  is  the 
special,  peculiar  and  distinctive  technical  descriptive  phrase, 
**  gifts  mortis  causa^^^  to  be  found.     The  mischief  intended 
to  be  guarded  against  in  the  policy  of  the  statute  was  as  to 
gifts  inter  vivos\  and  until  1849  ^^  was  applicable  only  to 
gifts  of  slaves.     Then  it  was  made  to  embrace  all  **  goods 
and  chattels;"  but  it  would  violate  both  reason  and  analogy 
to  hold  that  in  its  new,  any  more  than  in  its  ancient  form, 
it  would  embrace  gifts  mortis  causa.     It  is  an  established 
rule  of  construction  that  the  existing  law  is  not  intended 

1 2  Kent,  Comm.  lecture  38;  2  Schouler,  Pers.  Prop.  (2  Ed.),  J  64. 
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to  be  changed  unless  such  intention  plainly  appear;  and 
the  inference  is  irresistible  that  the  legislature  did  not 
intend  to  abrogate  the  common  law  of  donatio  mortis  causa^ 
without  having  expressly  and  by  proper,  descriptive,  legal 
language  said  so.'  The  disposition  of  personal  property  by 
donatio  mortis  causa  has  been  a  principle  and  practice  of 
the  common  law,  both  in  England  and  in  the  States  of  this 
Union,  for  centuries  past;  and  although,  since  the  day  of 
Lord  Harwicke,  there  have  been  extrajudicial  utterances 
in  deprecation  of  it,  it  is  to-day  a  fixed  principle  of  enlight- 
ened jurisprudence  in  all  civilized  countries.  It  is  the  im- 
perative function  of  the  courts  to  interpret  and  operate  the 
law  as  it  is,  not  as  they  may  think  it  ought  to  be. 

In  the  able  and  elaborate  opinion  of  Judge  Leake, 
filed  with  the  record  in  this  case,  he  decided  (saying,  "but 
certainly  not  without  doubts,'*  **  the  question  to  my  mind 
is  a  very  doubtful  one")  that  the  gift  by  Mr.  Thomas  of 
his  bank  book,  showing  the  amount  of  his  deposits  in  the 
Planters'  National  Bank,  was  ineffectual  in  law  as  a  donatio 
mortis  causa  of  the  money  to  his  credit  in  the  said  bank; 
and  he  decreed  accordingly.  In  this  I  am  of  the  opinion 
the  decree  under  review  is  erroneous,  and  that  it  should 
be,  under  the  rule,  in  this  particular,  corrected  in  favor  of 
the  appellees,  and  in  all  other  respects  affirmed;  but  the 
majority  of  the  Court  think  the  decree  is  wholly  right,  and 
that  it  must  be  affirmed  as  it  is.  Every  species  of  personal 
property — ^in  its  largest  sense — capable  of  delivery,  actual 
or  constructive,  may  be  the  subject  of  a  valid  gift  mortis 
causa^  including  money,  bank  notes,  stocks,  bonds,  notes, 
due  bills,  certificates  of  deposit  and  any  other  written  evi- 
dence of  debt*  In  the  case  of  Coleman  v.  Parker*  it  is 
said:  **  This  term  *  delivery'  is  not  to  be  taken  in  such  a 

iParramore  v,  Taylor,  11  Grat,  242,  043;  Owners  v,  Bragdon,  21 
Grat,  695;  Durham  v.  Dunkly,  6  Rand.  Va.,  139. 

*]>e*8  Ex'r  V,  Boak,  11  Grat,  182,  and  cases  there  cited;  Elam  v. 
Keen,  4  l>igh,  333;  i  White  &  T.  Lead.  Cas.  Eq.,  1205;  Duffield  v, 
Elwes,  I  Bligh  (N.  S.),  497;  Grover  v,  Grover,  24  Pick.,  265. 

» 114  Mass.,  33. 


Digitized  by 


Google 


OPINION  OF  THE  CX)URT.  679 

• 

narrow  sense  as  to  import  that  the  chattel  or  property  is  to 
go  literally  into  the  hands  of  the  recipient,  and  to  be  car- 
ried away.  There  are  many  articles  which  might  be  made 
the  subjects  of  a  donation  mortis  causa^  in  which  a  manual 
delivery  of  that  kind  might  be  inconvenient  or  impracticable. 
We  have  no  doubt  that  a  trunk^  with  its  contents,  might 
be  effectually  given  and  delivered  in  such  a  case  by  a 
delivery  of  the  key.  .  .  . ''  In  the  case  of  Cooper  v. 
Burr,*  it  is  said:  **The  situation,  relation  and  circum- 
stances of  the  parties,  and  of  the  subject  of  the  gift,  may  be 
taken  into  consideration  in  determining  the  intent  to  give, 
and  the  fact  as  to  delivery.  A  total  exclusion  of  the  power 
or  means  of  resuming  possession  by  the  donor  is  not  neces- 
sary." In  Elam  v.  Keen,*  Judge  Carr  said:  ** There  are 
many  things  of  which  actual,  manual  tradition  cannot  be 
made,  either  from  their  nature  or  their  situation  at  the 
time.  It  is  not  the  intention  of  the  law  to  take  from  the 
owner  the  power  of  giving  these.  It  merely  requires  that 
he  shall  do  what,  under  the  circumstances  will,  in  reason, 
be  considered  equivalent  to  an  actual  delivery."  In  Hatch 
V.  Atkinson,*  the  Court  said  that  delivery  must  be  as  com- 
plete *i  as  the  nature  of  the  property  would  admit  of"  *  In 
Stephenson's  Adm'r  v.  King,*  the  Court,  referring  to  the 
case  of  Ashbrook  v.  Ryon,  as  to  the  bank  book,  says: 
**  What  evidence  the  pass  book  contains  of  the  deposit  in 
that  case  does  not  appear.  It  an  ordinary  pass  book  (and 
it  must  be  so  inferred),  it  was  an  acknowledgment  by  the 
bank  that  the  donor  had  to  his  credit  in  the  bank  that 
much  money;  and  when  actually  delivered,  we  cannot  see 
why  it  did  not  pass  the  right"  Suppose  Mr.  Thomas,  in- 
stead of  having  certificates  of  deposits  made  and  entered  by 
the  bank  in  his  bank  book,  had  taken  a  separate  receipt  or 
certificate  of  deposit  for  each  deposit  at  the  time  it  was 

'  45  Barb.,  9. 

*4  Leigh.,  335. 

•56  Me.,  324. 

*Sec  Wing  v.  Merchant,  57  Me.,  383;  Dole  v,  Lincoln;  31  Me.,  422; 
HUlebrant  v.  Brewer,  6  Tex.,  45;  Noble  v.  Smith.  2  Johns.,  52;  Jones  v. 
Brown,  34  N.  H.,  445;  Marsh  v.  Puller,  18  N.  H.,  360. 

»8i  Ky.,  425. 
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made.  Would  not  the  delivery,  with  words  of  gift  of  each 
one,  of  such  receipts  or  certificates  of  deposit  have  been  as. 
effectual  in  law  to  pass  the  title  to  his  money  in  bank  as 
the  delivery  of  the  letter  in  Stephenson's  Adm'r  v.  King, 
or  the  attorney's  receipt  for  claims  in  his  hands  for  coUec- 
tion  in  Elam  v.  Keen  ?  Mr.  Thomas'  bank  book  had  just 
been  written  up  or  balanced  by  the  bank,  and  it  showed  on 
its  face  the  balance  due  to  him  by  the  bank.  It  was  the 
bank's  acknowledgment  of  indebtedness  to  Thomas,  and 
the  only  voucher  or  evidence  which  he  had,  upon  which 
the  law  implies  a  promise  to  pay;  and  it  was  transferable 
by  delivery  without  writing,  like  any  other  chose  in  action. 
It  passed  the  equitable  title,  and  that  is  sufficient  The 
''  beneficial  owner"  of  any  chose  in  action  may  sue  upon 
it  in  his  own  name.*  There  is  a  difference  between  a  sav- 
ings  bank  pass  book  and  an  ordinary  bank  book,  in  that  by 
a  special  method  and  agreement,  on  the  mere  presentation 
of  the  savings  bank  pass  book,  the  bank  will  pay,  but  this 
is  the  mere  special  mode  of  dealing  agreed  on  by  the  parties 
in  that  case;  and,  though  the  bank  would  have  the  right  to 
require  evidence  to  satisfy  it  that  Mr.  Thomas  had  duly 
delivered,  with  words  of  gift  sufficient  in  law  to  transfer 
his  title  to  his  money  in  the  bank  to  his  donee,  Bettie 
Lewis,  his  daughter,  yet  that  would  not,  any  more  than  in 
the  case  of  the  keys,  affect  her  title  and  right  to  demand 
the  money,  which  the  law  would  enforce. 

This  case  was  first  argued  before  Chancellor  F1T2:- 
HUGH,  and  submitted  for  his  decision;  but  he  died  in  a  few 
days,  leaving  nothing  to  show  what  conclusion  he  would 
have  reached  upon  the  facts.  He  had  (as  it  appears  by 
what  is  stated  in  the  petition  for  appeal),  noted  down  a  few 
platitudes  or  propositions  of  law,  which  (no  more  than  if  he 
had  copied  the  Decalogue),  do  not  afford  the  slightest  clue 
as  to  what  he  would  have  decreed  upon  the  facts,  under 
the  law.  We  have  given  to  this  case  elaborate  considera- 
tion  and  the  closest  scrutiny,  and,  upon  the  law  and  the 
facts,  our  judgment  is  to  affirm  the  decree  of  the  chancery 
court  of  the  city  of  Ridhmond. 
*  Section  2860,  Code  Va.,  1887. 
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Gifts  Mortis  Causa. 


To  the  unique  position  occupied 
by  gifts  mortis  causa  in  English 
law  is  traceable  much  of  that 
strange  contrariety  in  the  decided 
cases  which  a  glance  at  the  reports 
reveals.  Their  omission  from  the 
Statute  of  Frauds,  29  Car.  II,  c.  3, 
was  due  to  the  general  ignorance 
of  their  nature,  since  the  toleration 
of  noncupative  wills  prior  to  that 
enactment  postponed  the  occasion 
for  their  appearance  before  the 
courts,  though  Bracton  and  Glan- 
ville  had  made  them  familiar  as 
early  as  Henry  II  (Schouler,  Wills, 
i  190;  Ward  V,  Turner,  2  Ves.  Sen., 
436;  Tate  V.  Hilbert,  2  Ves.  Jr.,  119. 

To  engraft  an  exception  on  the 
wills  clause  of  the  statute,  the  Ro- 
man Law  was  called  upon  to  fur- 
nish the  principle  upon  which  to 
support  these  death  gifts.  Adopted 
at  first  subject  to  very  narrow  limi- 
tations, they  have  assumed  such 
proportions,  until  now,  as  strikingly 
illustrated  in  the  principal  case,  a 
man  may  give  away  his  entire  es- 
tate to  a  bedside  attendant  by  the 
simple  act  of  delivery,  proved  by 
one  witness,  andxather  slender  cor- 
roborating circumstances  (Headley 
V.  Kirby,  18  Pa.,  326;  Hedges  v. 
Hedges,  Bill  in  Ch.,  269;  Jones  v. 
Selby,  /did,  300;  Ward  v.  Turner, 
2  Ves.  Sr.,  436;  2  Kent's  Com.,  445; 
(Schouler's  Pers.  Prop.,  Vol.  2,  p. 

145). 

Of  the  three  notions  of  a  donatio 
mortis  causa  at  the  Roman  Law, 
the  one  adopted  by  the  law  of  Eng- 
land, is  that  which  is  given  in  the 
Digest  as  the  second :  where  the 
property  in  the  chattel  passed  at 
the  time  the  gift  was  made,  and 
which  was  defensible  in  the  event 
of  an  escape  from  the  danger  or 
the  illness  which  prompted  it.  De- 
livery was  absolutely  essential  in 
4 


this  if  not  in  the  other  Roman  forms, 
for  they,  partaking  of  the  nature  of 
legacies,  were  deliverable  only  after 
the  death  of  the  donor  (Swinburne 
on  Wills,  cited  by  Lord  Loughbor- 
ough in  Tate  v.  Hilbert,  2  Ves.  Jr., 
119;  Ward  V.  Turner,  2  Ves.  Sr., 
431;  White  &  Ind.  L.  C.  Eq.,  1089; 
Sohm's  Roman  Law,  138-139). 

The  modem  idea  of  a  gift  mar  its 
causa  shows  these  gifts  to  be  a  hy- 
brid growth  of  the  parentage  of 
both  a  legacy  and  a  gift  inier  vivos. 
They  resemble  legacies,  in  that 
they  are  ambulatory  and  revocable; 
and  they  differ  from  legacies  and 
'  are  like  gifts,  inter  vivos,  in  the 
fact  that  control  of  the  chattel  is 
completely  vested  in  the  donee, 
during  the  donor's  lifetime  (2  Bl. 
Com.,  514;  2  Kent  Com.,  445;  Jones 
v,  Selby,  Pric.  Ch.,  300;  Hedges  v. 
Hedges,  Ibid,,  269;  Daury  v.  Smith, 
I  P.  Wms.,  404;  Lawson  v,  IfiLV^- 
son,  P.  Wms.,  440). 

The  gift  of  alia  man's  estate, — 
In  the  principal  case  it  was  strongly 
urged  that  Uie  donor*s  act,  as  evi- 
denced by  the  gift  of  all  his  per- 
sonal estate  amounting  to  $225,000, 
was  testamentary  in  character,  ai^d 
hence  void  as  a  noncupative  will. 
And  this  argument  has  received 
the  sanction  of  considerable  au- 
thority. 

In  Headley  v,  Kirby,  18  Pa.,  326, 
the  donor  said,  *'  Ann,  I  am  dying; 
all  that  I  have  is  here  and  all  is 
yours;  do  everything  for  me;  here 
are  my  keys,  take  them.**  The 
property  which  was  thus  attempted 
to  be  given  consisted  of  a  watch 
and  chain,  pencil  case,  teaspoons, 
trunks,  a  promissory  note  for 
|i,6oo,  a  book  of  deposit  in  a  sav- 
ing ftmd,  etc.  The  Supreme  Court 
refused  to  uphold  the  gift.  Low- 
REY,  J. :  **  The  gift  in  the  case  be- 
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fore  us  professed  to  dispose  of  all 
the  donor's  property,  and  to  be 
made  in  prospect  of  death,  and  is 
therefore  a  will  if  it  receive  the 
sanction  of  the  law.  .  .  .  And 
it  may  be  safely  declared  that  no 
mere  gift  made  in  prospect  of  death 
and  professing  to  pass  all  one's 
property  to  another,  to  take  eflfect 
after  death,  can  be  valid  under  our 
statute  of  wills,  no  matter  what 
delivery  may  have  accompanied  it,  *  * 

While  the  conclusion  reached  by 
the  Court  was  obviously  correct, 
the  gift  failing  for  want  of  delivery, 
the  dictum  is  subject  to  criticism. 

The  fallacy  of  the  learned  judge's 
argument  resta  in  that  a  valid  gift 
mortis  causa  of  all  a  man's  estate 
can  never  be  a  will,  because  the 
essential  element  of  a  will  is  lack- 
ing— namely,  that  the  testator  have 
entire  control,  or  the  right  to  con- 
trol, the  interest  he  attempts  to  be- 
queath until  death;  while  it  is  fatal 
to  the  donee's  case  if  the  donor 
mortis  causa  has  not  parted  with 
the  immediate  control  of  the  prop- 
erty (Ward  V,  Turner,  2  Ves.Sr., 
431;  Duffield  V,  Elwes,  i  Bligh,  N. 
S.,  497;  Drury  v.  Smith,  i  P.  Wms., 
404;  Miller  v.  Miller,  3  Atk.,  356; 
Hill  V,  Chapman,  3  Bro.  C.  C,  612; 
Schouler's  Pers.  Prop.,  ?  162. 

This  question  came  before  the 
Supreme  Court  again  in  Michener 
V,  Dale,  23  Pa.  St.,  64,  wherein  we 
have  the  following  explanation  of 
Headley  v.  Kirby,  from  Mr.  Justice 
Woodward:  **It  was  greatly  in- 
sisted on  in  argument  that  the 
Court  ought  to  have  instructed  the 
jury  that  if  the  gold  was  the  prin- 
cipal part  of  Mr.  Dale's  property, 
he  could  not  make  a  donatio  mor- 
tis causa  of  it,  and  for  this  Headley 
v,  Kirby  was  relied  on.  In  that 
case  there  was  a  variety  of  chattels 
— they  were  not  specified  by  the 


donor— nothing  more  than  a  con- 
structive delivery  occurred — the 
language  was  evidently  testamen- 
tary—and it  referred  expressly  to 
all  her  property."  And  a  gift  was 
accordingly  upheld  of  a  bag  of  gold, 
though  it  constituted  the  doner's 
entire  estate. 

In  a  note  to  Meach  v,  Meach,  24 
Vt,  Judge  Redpibi«d  pointed  out 
the  absurdity  of  the  proposition,  by 
attempting  to  draw  the  line,  as  to 
what  shall  be  the  money  limit  or 
the  ratio  of  the  gift  to  the  entire 
estate,  in  any  case,  which  shall  de- 
fine where  a  valid  gift  ends,  and  a 
testamentary  disposmon  begins.  If 
one  may  remit  a  debt  of  ^"500,  by 
the  simple  act  of  delivering  the  re- 
ceipt for  it  to  a  third  person,  with 
a  general  expression  of  desire  in 
the  briefest  words  that  the  debt 
shall  be  cancelled  (Moore  v,  Dar- 
ton,  7  Eng.  L.  and  Eq.  R.,  134),  it 
can  scarc^y  be  said  that  twice  that 
amount  is,  therefore,  not  a  good 
donatio  mortis  causa,  simply  be- 
cause it  is  twice  that  amount 

It  is  believed,  therefore,  and  upon 
sufficient  grounds  that  the  accident 
of  a  man's  entire  estate,  or  the 
greater  part  thereof,  consisting  of 
personal  property,  ought  not,  and 
generally  will  not,  militate  against 
the  donee's  right,  the  other  ele- 
ments of  a  valid  gift  mortis  causa 
being  present 

The  fact,  however,  that  a  man 
has  disposed  of  his  entire  estate  by 
gift,  raises  a  strong  presumption 
that  he  intended  a  gift  mortis  causa 
rather  than  an  irrevocable  dona- 
tion inter  vivos.  So  where  there  is 
a  contest  as  to  whether  a  gift  has 
been  made,  its  magnitude  may  be 
the  foundation  of  an  inference, 
where  an  issue  has  been  framed  to 
a  common  law  court,  to  try  by 
jury  the  fact  of   the  gift,  that  no 
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gift  was  made,  and  that  the  alleged 
donor  really  made  a  noncupative 
will  (Seabright  v.  Seabrighl,  28  W. 
Va.,  415;  Hatch  v,  Alinson,  56  Me., 
326.  See  an  article,  Vol.  I,  p.  i, 
Ambrican  Law  Rbgistbr,  treat- 
ing of  Headley  v,  Kirby;  Knrghar- 
son  V,  Cave,  2  Coll.  Ch.  356.) 

The  bulk  of  authority  favors  the 
support  of  the  gift  even  of  the  en- 
tire estate,  where  there  has  been 
specific  delivery  of  the  subject  mat- 
ter (Marshall  v.  Berry,  13  Allen, 
43;  Schouler,  sec,  146). 

It  is  of  the  essence  of  a  valid  gift 
that  the  donor  part  with  the  imme- 
diate control  of  the  subject  matter; 
if  the  donee's  control  is  delayed 
until  after  the  death  of  the  donor, 
the  act  is  testamentary. 

In  Basket  v.  Hassell,  107  U.  S., 
602,  the  donor  endorsed  on  the 
back  of  a  certificate  of  deposit, 
'*  Pay  to  Martin  Basket,  of  Hender- 
son, Ky. ;  no  one  else;  then  not  till 
my  death,**  etc.,  it  was  held  that  it 
was  a  testamentary  disposition  of 
the  fund  represented  by  the  cer- 
tificate (Mitchell  V,  Smith,  4  De  J. 
and  S.,  422;  Daniel  v.  Smith  (Cal.), 
17  Pac.  Rep.,  683;  Walter  v.  Ford, 
74  Mo.,  195;  Reddell  v.  Dobree,  10 
Sim.,  249;  Earle  v,  Bostford,  23 
New  Bruns.,  407). 

The  test  as  to  whether  the  donor's 
act,  in  any  particular  case,  is  testa- 
mentary, rather  than  a  donation  is: 
If  the  gift  does  not  take  effect  as  an 
executed  and  complete  transfer  to 
the  donee  of  possession  and  title, 
either  legal  or  equitable,  during 
the  life  of  the  donor,  but  only  con- 
fers upon  the  donee  the  power  to 
control  the  property,  after  the 
death  of  the  donor  then  the  char- 
acter of  the  act  is  testamentary,  and 
within  the  provisions  of  the  wills 
act. 

In  Bdwards  v,  Jones,  i  My.  and 


Cr.,  226,  Lord  Cottbnham  declared 
*  *  that  a  donatio  mortis  causa  leaves 
the  whole  title  in  the  donor,  unless 
the  event  occurs  which  is  to  divest 
him.**  The  statement  is  mislead- 
ing, since  the  donor*s  title  must  be 
completely  divested  by  the  act  of 
delivery,  subject  to  revest  in  him 
ipso  facto  upon  his  recovery  from 
the  threatened  peril  (Seabright  v, 
Seabright,  28  W.  Va,). 

1 1 .  Must  be  made  in  apprehension 
of  death, 

**  Donatio  mortis  causa ^^^  it  is 
said  in  the  Digest,  **  mqp  causa 
donandi^  magis  est  quam  mortis 
causa  donatio  **^-deBLth  is  rather 
the  cause  of  the  gift  than  the  mere 
occasion  of  its  being  made  (Dig. 
Lib.  2,  tit.  7;  Sohm's  Roman  Law, 
p.  139;  Meach  v,  Meach,  24  Vt.). 
And  Gibson,  C.  J.,  said  it  was  im- 
material whether  the  anticipation 
of  death  be  induced  by  sickness  or 
by  any  other  cause;  as  where  the 
donor  was  infirm  with  age  or  about 
to  undertake  a  hazardous  journey, 
or  a  soldier  preparing  for  battle 
(Nicholas  v.  Adams,  2  Wh.  17; 
but  see  Roberts  v.  Draper,  18  Bradw., 
167;  Earle  v,  Bostford,  23  New 
Bruns.,  407). 

This  position  has  been  followed 
in  Gass  v,  Simpson,  4  Cold.  (Tenn.), 
288,  where  the  donor  was  in  danger 
of  assassination,  incident  to  escape 
from  the  Confederate  conscription; 
and  in  Virgin  v.  Gaither,  42  111., 
39,  where  a  gift  made  by  a 
soldier  going  to  the  front  was  suffi- 
cient (Nicholson  v,  Adams,  2  Wh., 
17;  but  see  Roberts  v.  Draper,  18 
Bradw.,  167;  Earle  v,  Bostford,  23 
New  Bruns.,  407). 

Subject  to  the  instances  men- 
tioned, it  is  very  well  settled  in 
nearly  every  other  jurisdiction  that 
the  gift  must  be  made  with  refer- 
ence to  some  particular  cause  of 
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death,  which  either  exists  at  the 
time  or  the  donor  imagines  to 
exist,  and  which  may  result  in  his 
death  (Miller  v.  Miller,  i  P.  Wms., 
356;  Robson  V.  Robson,  3  Del.  Ch., 
51;  Knott  V,  Hogan  4  Mete.  (Ky.), 
loi;  Smith  v.  Ferguson,  20  Ind., 
350;  Michener  v.  Dale,  fji  Pa.,  59; 
Parker  v.  Savings  Bank,  78  Me., 
470;  Gomley  v,  Litaenberger,  51 
Pa.,  345;  Smith  v.  Dorsey,  30  Ind., 
451;  Craig  V,  Kittridge,  46  N.  H., 
57;  Duffield  V,  Elwes,  i  Bligh  N.  S., 
497).  The  peril  must  be  immediate, 
and  it  seems  that  a  very  strong  case 
is  required  to  support  a  gift  made 
by  one  in  infirm  old  age  with  no 
other  apprehension  than  that  which 
comes  from  such  a  condition : 
Schouler,  p.  146.  In  Grymes  v. 
Hone,  49  N.  Y.,  117,  a  gift  made 
by  a  man  eighty  years  old,  in  fail- 
ing health,  which  continued  to  his 
death,  was  upheld  (Dorland  v,  Tay- 
lor, 52  Iowa,  503). 

If  the  donor  recover  from  the 
illness  which  threatens  him  at  the 
time  the  gift  is  made,  and  subse- 
quently die,  the  donation  is  revoked 
ipso  facto  by  the  recovery  :  Keston 
V,  Hight,  17  Me.,  287;  Stariland  v, 
Willot,  3  Mac.  and  Gov.,  664.  But 
any  change  in  the  donor's  mind  as 
to  his  chances  of  recovery  will  not 
affect  the  donation,  for  a  disposition 
by  donatio  mortis  catisa  is  not  to 
ht  disturbed  by  the  alternation  of 
liope  and  despair,  dependent  upon 
the  doubtful  spinning  of  the  die, 
l>ut  only  by  the  turn  up  of  life : 
GiLSON,  j!,  Nicholson  v.  Adams, 
supra.'^ 

There  is  reason  in  the  principle 
wl^ch  would  confine  within  the 
limitsof  an  immediate  peril  of  deaths 
whether  from  sickness  or  any  exter- 
nal danger,  the  condition  essential 
to  support  a  valid  gift.  If  a  man  in 
perfect  health,  fearing  the  outcome 


of  a  dangerous  journey,  hands  over 
his  property  to  his  son,  requesting 
that  it  be  delivered  back  to  him  on 
his  return,  the  Courts  will  refuse  to 
uphold  the  gift  in  the  event  of  his 
death,  because  the  Legislature  has 
provided,  out  of  reasons  of  public 
policy,  a  formal  mode  of  accom- 
plishing the  same  end  without  the 
corresponding  danger  of  frauds. 
(Roberts  v.  Draper,  18  Bradw.,  167; 
Prince  z/.  Hazelton,  20  John's 
(N.  Y.),  513 ;  2  Finch's  Prec.  in 
Ch.  269;  Shirley  v.  Whitehead,  i 
Ired.  Eq.  (N.  C),  130;  Robson  v. 
Robson,  supra,)  In  Irish  v.  Nut- 
ting, 47  Barb.  (N.  Y.),  385,  the 
learned  Court  confined  the  danger 
to  a  death  by  sickness :  Dexter  v. 
Gautier,  5  Robt,  216. 

III.  Evidence  of  the  gift,  .  De- 
livery of  the  means  of  *^  getting  cU  *' 
the  chattel  sufficient. 

Lord  Hardwickb,  in  1749,  up- 
held a  gift  of  a  bond,  induced  by 
mere  delivery  upon  the  very  tech- 
nical ground  that  "  Tho'  you  may 
give  evidence  of  a  deed  at  law  that 
is  lost,  you  cannot  of  a  bond,  for 
you  must  make  profert  of  it"  He 
who  has  the  bond  may  do  what  he 
pleases  with  it  and  thus  disable  the 
donor  from  bringing  an  action. 
Moreover,  bonds  in  English  law 
were  regarded  as  bona  notabilia, 
and  administration  had  to  be  taken 
out  in  the  parish  where  the  bond 
was  found:  Snellgrove  v,  Baily,  3 
Atk.,  214. 

In  Lord  £u>on's  time  profert 
was  no  longer  necessary,  but  that 
chancellor  decided  that  the  delivery 
of  the  bond  transferred  the  debt 
represented  by  the  t>ond,  being 
sufficient  evidence  of  the  parting 
of  dominion  by  the  donor :  Duffield 
V,  Elwes,  I  Bligh,  N.  S.* 

*'  The  question  in  any  case  is  thi% 
whether  the  act  of  the  donor  being. 
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as  far  as  the  act  of  the  donor  itself 
is  to  be  viewed  complete,  the  per- 
sons who    represent    that   donor 

.  .  .  are  not  bound  to  com- 
plete that  which,  as  far  as  the  act 
of  the  donor  is  concerned  in  the 
question,  was  incomplete  ;  in  other 
words,  where  it  is  the  gift  of  a  per- 
sonal chattel  .  .  .  which  is  the 
subject  of  the  donation  mortis 
catisa,  whether  after  the  death  of 
the  individual  who  made  that  gift, 
the  executor  is  not  to  be  considered 

a  trustee  for  the  donee 

I  apprehend  that  really  the  ques- 
tion does  not  turn  at  all  upon  what 
the  donor  could  do,  or  what  the 
donor  could  not  do ;  but  if  it  was 
a  good  donatio  mortis  causa,  what 
the  donee  of  that  donor  could  call 
upon  the  representatives  of  the 
donor  to  do  after  the  death  of  that 
donor.  See  also  Story's  Eq.,  Sec- 
tion 607  c." 

This  is  the  great  test  in  any  case 
as  to  whether  the  donee  has  suffi- 
cient title  to  enforce  his  gift  (see 
Gardner  v,  Gardner,  3  Mad.  Ch., 
185;  Wells  V,  Tucker,  3  Binney, 
370;  Blount  V,  Edwards,  4  Bro.  Ch. , 
72;  Parrish  v.  Stone,  14  Pick. 
(Mass.),  205;  Waring's  Adm.  v. 
Edwards,  11  Md.,  424). 

Having  reached  the  conclusion 
that  the  delivery  of  a  bond  would 
uphold  a  gift  of  the  debt,  what 
attitude  should  be  assumed  towards 
a  gift,  by  delivery,  of  a  mortgage 
deed?  Lord  Hardwickb  refused 
to  decide  this  question  in  Hassel  v, 
Tjmte,  Amb.,  319;  but  in  2  Atkins, 
319,  he  is  reported  as  saying  that  if 
a  mortgagee  gave  to  his  mortgagor 
the  deeds  of  the  mortgage  and  that 
fact  was  proved,  it  was  a  gift  of  the 
money  for  which  the  deeds  were 
security. 

But  there  was  a  difficulty  to  ob- 
viate—the Statute  of  Frauds.   Lord 


Ei^DON,  explaining  Lord  Hard- 
wickb, disposed  of  it  after  this 
fashion :  If  a  mortgagee  gave  a 
mortgagor  the  deeds,  the  Statute 
would  not  stand  in  the  way;  for 
the  deeds  being  in  the  hands  of  the 
mortgagor,  though  the  estate  in  the 
land  was  still  in  the  mortgagee, 
yet  by  operation  of  law,  a  trust 
would  be  created  in  the  mortgagee, 
to  make  a  good  gift  of  the  debt  to 
the  mortgagor  to  whom  he  had 
delivered  the  deeds. 

The  double  phase  of  the  legal 
aspect  of  a  mortgage — ^an  estate  in 
fee  upon  condition,  and  a  security 
for  the  debt  is  relied  on  to  sustain 
the  principle,  that  having  shown 
**  that  the  debt  is  well  given  or  well 
forgiven,  as  a  result  of  the  interest 
given,  the  person  who  has  the  land 
becomes  in  equity  trustee  for  the 
person  entitled  to  the  money.*' 

Agreeably  to  the  above  reasoning, 
a  gift  of  mortgages  and  judgments 
on  a  mortgage,  aggregating  in 
value  ;f  30,000,  was  sustained  in  the 
House  of  Lords ;  Duffield  v.  Elwes, 
I  Bligh  N.  S.,  514;  Chase  v,  Red- 
diiigt  13  Oray,  418;  Duncombe  v, 
Richards,  46  Mich.,  166;  Hurst  v. 
Beach,  5  Madd.,  351. 

Duffield  V,  Elwes  created  almost 
a  revolution  in  this  branch  of  the 
law,  opening  the  door  to  every  form 
of  negotiable  instrument,  shares  of 
stock  and  the  like  (Schouler  Pers. 
Prop.,  Sec.  135).  In  fine,  delivery, 
of  the  means  of  ''getting  at  "  a 
fund  or  a  chattel,  would  be  suffi- 
cient to  support  a  gift  mortis  causa 
of  that  fund  or  that  chattel. 

a.  Delivery  of  a  key. 

It  is  upon  the  principle  enun- 
ciated by  Lord  Eldon  that  the  de- 
livery of  a  key  of  a  receptacle,  un- 
der certain  conditions,  will  suffice 
to  uphold  a  gift  of  the  contents  of 
that  receptacle.    The  positive  con- 
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dition  annexed  to  such  a  ruling, 
however,  is  that  the  box  or  trunk 
be  beyond  the  control  or  custody 
of  the  donor.  In  Powell  v,  Hellicar, 
26  Beav.,  261,  a  dressing  case,  the 
keys  of  which  were  delivered,  re- 
mained in  the  custody  of  the  donor. 
The  Court  held  the  gift  incomplete; 
and  the  same  doctrine  has  received 
sanction  in  this  country:  Reddell  v, 
Dobree,  10  Sim.,  244;  Hatch  v.  At- 
kinson, 56  Me.,  324;  Headley  v, 
Kirby,  18  Pa.,  326;  Cooper  v.  Burr, 
45  Barb.,  9;  Coleman  v,  Parker,  114 
Mass.,  30. 

••  While  delivery  of  the  key  of  a 
warehouse  or  other  place  of  de- 
posit, where  cumbrous  articles  are 
kept,  may  constitute  a  sufficient 
constructive  or  symbolical  delivery 
of  such  articles,  it  is  well  settled 
that  delivery  of  the  key  of  a  trunk, 
chest  or  box  in  which  valuable  ar- 
ticles are  kept,  which  are  capable 
of  being  taken  into  the  hand,  and 
may  be  delivered  by  being  passed 
from  hand  to  hand,  is  not  a  valid 
delivery  of  such  articles":  Wai*- 
TON,  J.,  Hatch  V.  Atkinson,  56  Me., 
326. 

The  rule  stated  is  slightly  incor- 
rect. The  fact  that  the  donor  could 
have  handed  over  the  contents  is 
no  test.  The  question  is  in  every 
case,  has  the  donor  parted  with  his 
custody  of  the  receptacle  and  is  it 
beyond  his  control  ?  (see  Schouler*s 
Pers.  Prop.,  I  163). 

b.  Delivery  of  Negotiable  inslru- 
menU, 

That  there  can  be  a  valid  gift 
mortis  causa  by  a  mere  delivery 
of  the  check,  promissory  note  or 
bill  of  exchange  of  a  third  party  in 
the  hands  of  the  donor,  is  beyond 
question  at  this  time:  Parish  v. 
Stone,  14  Pick.,  198;  Harris  v, 
Clarke,  3  Coms.,  93;  Bank  v.  Wil- 
liams,  13  Mich.,   282;    Hewitt   v. 


KsLje,  L.  R.,  6  Eq.,  198;  Clement 
V,  Cheeseman,  24  Ch.  Di.,  631;  Veal 
V.  Veal.,  27  Beav.,  303.  And  this 
is  true  even  without  the  donor's 
endorsement,  for  the  donee  can  re- 
duce the  property  he  has  acquired, 
into  possession,  in  the  name  of  the 
executor  or  administrator,  agree- 
ably to  a  well  settled  rule  of 
the  common  law  that  the  real 
owner  of  a  chose  in  action  can  al- 
ways enforce  it  against  the  nominal 
legal  owner:  Lennox  v.  Roberts,  12 
Wh.;  Veal  v.  Veal,  27  Beav.,  303; 
Duffield  V,  Blwes,  i  Bligh  N.  S., 
497;  Bates  V,  Kempton,  7  Gray,  382. 
But  where  the  donor  has  delivered 
to  the  donee  his  own  promissory 
note,  the  donee  cannot  enforce  it 
against  the  estate  of  the  donor,  be- 
cause being  merely  a  promise  to 
pay,  is  a  gift  unexecuted,  and  the 
plea  of  want  of  consideration  de- 
feats the  action  at  the  threshold: 
Parrish  v.  Stone,  supra;  Raymond 
V.  Selick,  10  Conn.,  480;  Tate  v, 
Hilbert,  2Ve8.,  iii;  Harris  z/.  Clark, 
3  Coms.,  93. 

There  is  still  another  reason  why 
delivery  of  the  donor's  promissory 
note,  without  more  is  insufficient  to 
constitute  a  valid  donation  :  A  gift 
mortis  causa  is  always  revocable 
until  death,  and  there  may  have 
come  a  locus poenitentice  during  the 
donor's  life,  the  evidence  of  which 
is  buried  with  him.  (See  6  Harv. 
L.  Rev.,  p.  37). 

And  the  donor's  bill  of  exchange 
or  his  check  stands  in  the  same 
plight  as  his  note:  (Veal  v.  Veal, 
supra,)  But  if  the  donee  should 
endorse  the  check  or  bill  or  note  to 
a  third  person  the  endorsee  could 
enforce  the  obligation  against  the 
personal  representatives  of  the  do- 
nor; or  if  the  donee  should  reduce 
the  chose  in  action  into  possession, 
as  by  discounting  the  check  at  bank 
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or  procure  the  acceptance  of  the  bill 
the  efiect  would  be  a  valid  donation 
mortis  causa;  though  subject  to  the 
limitation  it  seems  that  if  the  ac<!> 
ceptor  should  refuse  to  meet  the 
bill,  the  conditional  liability  of 
drawer  could  not  be  imposed  upon 
the  donor's  representatives. 

The  principle  undtrljring  all 
these  cases  is,  that  the  delivery  of 
a  third  party's  paper  is  a  gift  of  an 
actual  subsisting  part  of  the  donor's 
property,  just  as  much  so  as  the 
delivery  of  a  specific  piece  of 
money,  and  places  the  asset  so 
given  beyond  the  pale  of  adminis- 
tration. An  instrument  which  has 
no  other  merit  than  the  name  of 
the  donor,  simply  contemplates  a 
charge  against  the  latter's  estate  as 
a  recent  writer  points  out:  **It  is 
perfectly  possible  that  one  may  be 
willing  to  give  a  stated  amount  of 
money  or  property  to  another,  but 
would  never  wish  to  authorize  in 
any  way  post  mortem  litigation 
against  his  estate;  and  checks, 
bills  and  notes  given  by  way  of 
donatio  mortis  causa  are  given 
probably  always  by  laymen  in  ig- 
norance of  their  real  eflfect":  6 
Harvard  Law  Review,  39. 

Speaking  of  this  subject,  Malins 
V.  C.  said:  "  The  law  seems  to  be  in 
a  very  curious  state.  The  result  of 
the  authorities  appears  to  be  that  a 
gift  of  a  bill  of  exchange,  which  is 
bj'  its  nature  payable  at  a  future 
day,  may  be  a  good  donatio  mortis 
causa ;  but  the  gift  of  a  check  is 
not  valid,  unless  it  is  presented  for 
payment  or  paid  before  the  death 
of  the  donor.  Now,  I  can  really 
see  no  reason  why,  if  a  bill  drawn 
on  a  goldsmith,  would  be  a  good 
donatio  mortis  causa,  a  check 
should  not  be  so  too." 

In  the  case  before  him,  a  donor 
handed  two  checks  to  his  wife,  pay- 


able to  her  order,  which  she  had 
discounted  in  a  foreign  bank.  They 
were  presented  to  the  drawees  for 
pa3rment  after  his  death,  and  pay- 
ment was  refused.  The  widow  then 
refunded  what  she  had  received  on 
them,  and  sought/ re- imbursement 
from  the  executors.  She  virtually 
became  endorsee  of  the  checks, 
and  the  parties  were  practically  in 
Che  same  plight  as  before  the  nego- 
tiation of  them;  that  is,  she  was 
the  holder  of  a  paper,  given  by  the 
donor,  and  hence  could  not  enforce 
the  claim  against  her  husband's 
estate,  if  legal  authority  was  com- 
plied with.  But  the  Court  upheld 
her  claim.  The  only  principle  up- 
on which  such  a  conclusion  could 
have  been  reached,  was  that  the 
widow  was  a  holder  for  value  and 
without  notice,  an  absurdity  which 
could  hardly  have  been  tolerated 
(6  Har.  v,  S.  R.,  39). 

The  basis  of  the  decision,  so  far 
as  precedent  is  concerned,  was 
Lauson  v,  Lauson,  i  P.  Wms.,  441, 
decided  in  17 18.  A  d3dng  man 
gave  his  wife  a  purse  and  bill  of 
exchange  on  his  goldsmith,  with 
which  to  buy  mourning  for  the 
funeral.  Sir  Joseph  Jekyll,  M. R. , 
held  it  to  be  a  good  donatio  mortis 
causa  as  to  the  purse;  and  as  to  the 
bni  of  exchange,  he  first  held  that 
the  testator's  ordering  the  gold- 
smith to  pay  jC  100  to  his  wife,  was 
but  an  authority  and  determined 
by  the  testator's  death;  but,  subse- 
quently, became  of  opinion  that, 
having  been  given  **  to  the  wife  for 
mourning,  it  was  like  directions  for 
a  funeral,  and  should  be  given 
effect,  if  possible,  since  it  operated 
as  an  appointment" 

In  Tate  v.  Hilbert.  2  Ves.,  Jr. 
iii-i2i,Lord  Loughborough  said 
the  decision  was  perfectly  correct; 
.     .     .     "  taking  the  whole  bill  to 
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gether,  it  is  an  appointment  of  the 
money  in  the  banker*s  hands,  to 
the  extent  of  ;f  loo,  for  the  par- 
ticular purpose  expressed  in  a  writ- 
ten appointment;''  the  testator  hav- 
ing endorsed  on  the  bill  that  it  was 
for  his  wife's  mourning.  **  But  up- 
on that  decision  I  cannot  say,  that, 
in  all  events,  drawing  a  cash  note 
upon  a  banker  is  an  appointment . 
of  the  money  in  his  hands." 

That  Lauson  v,  X^uson  was  in- 
correctly decided,  and  has  been 
tacitly  overruled,  there  can  be  no 
question.  In  Beak  v.  Beak,  13  Eq., 
491,  Bacon,  V.  C,  said:  "The 
estate  of  an  intestate  has  to  be  ad- 
ministered by  his  representatives, 
and  the  authorities  are  clear  and 
distinct  that  where  a  man  draws  a 
check  and  gives  it  to  somebody,  if 
that  check  is  not  presented  until 
after  the  donor's  death,  for  the 
amount  of  the  check,  his  estate  is. 
not  liable."  To  the  same  effect 
was  Hewitt  v,  K2cy^,  L.  R.,  6  Eq., 
198;  In  re  Mead,  L.  R.,  15  Ch.  D., 
651. 

In  Broome  v.  Broome,  L.  R.,  6 
£q.,  27,  the  donee  made  two  unsuc- 
cessful attempts  to  cash  the  donor's 
check  during  the  latter's  life-time, 
but  it  was  held  that  the  gift  could 
be  upheld,  because  complete.  I 
conceive  that  no  further  act  was 
necessary  to  make  the  gift  com- 
plete," per  Stuart,  V.  C.  In  other 
words,  a  faultless  attempt  to  reduce 
the  fund  represented  by  the  check 
into  possession,  may,  under  cir- 
cumstances, be  equivalent  to  pos- 
session. 

It  seems  that  the  gift  of  a  donor's 
check  upon  a  banker  might  be  en- 
forced against  his  estate,  by  the 
donee,  if  a  legal  analogy  be  ac- 
cepted. A  check  drawn  either  for 
the  part  or  whole  of  a  fund  in  bank 
is  not  regarded  as  an  assignment  of 


that  fund  for  the  protection  of  the 
banker.  *'  A  creditor  shall  not  be 
permitted  to  split  up  a  single  cause 
of  action  into  many  actions,  with- 
out the  asseat  of  his  debtor,  since 
it  may  subject  him  to  many  em- 
barrassments and  responsibilities 
not  contemplated  in  the  original 
contract  ( Maude ville  v,  Welch,  5 
Wh.,  288).  That  is,  a  check  is  in 
efiect  an  assignment  of  the  fund 
represented  by  it,  but  the  legal  in- 
cidents of  an  assignment  do  not 
attach  to  it,  in  order  to  protect  the 
banker  from  the  vexation  of  a  mul- 
tiplicity of  suits  at  the  hands  of  a 
number  of  assignees,  or  the  deposi- 
tor himself. 

With  the  death  of  the  donor  the 
authority  of  the  bank  to  pay  the 
fund  ceases,  and  the  property  vests 
in  the  personal  representatives  of 
the  donor  immediately  (Byles  on 
Bills,  p.  378;  Bout  V.  Ellis,  11  Beav., 
121).  The  claim  of  a  donee,  there- 
fore, is  directed  against  the  execu- 
tor, and  the  reason  for  denying  that 
the  check  is  an  assignment  and 
attaching  the  incidents,  ceases,  since 
there  can  be  no  danger  of  a  multi- 
plicity of  suits  against  the  bank 
(Bank  of  Republic  v,  Millard,  10 
Wall,  512).  The  executor  or  admin- 
istrator, holds  the  fund  derived  from 
the  bank  in  trust  for  the  assignee, 
the  holder  of  the  check. 

The  proposition  suggested  is 
neither  absurd  nor  without  legal 
analogies.  Lord  Hardwickb,  a 
century  and  a  half  ago,  said  if  a 
man  delivered  over  the  grand  bill 
of  sale  of  a  ship,  the  other  ele- 
ments of  a  valid  gift  being  present, 
it  would  be  upheld,  though  the 
donee  had  only  an  equitable  title 
— a  proposition  never  doubted. 
And  in  our  time  the  thought  is 
quite  familiar  that  the  delivery  of 
the  certificate  of  stock  will  support 
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a  gift  of  the  shares,  provided  no 
equities  of  the  corporation  inter- 
vene (see  Cook  on  Stocks,  i  308). 
It  seems  to  the  writer  that  the  an- 
alogy in  the  last  instance  is  perfect 
— ^you  can  have  a  valid  gift  if  you 
do  not  trample  upon  the  rights  of 
a  third  person,  namely,  the  cor- 
poration. In  the  check  case  a  com- 
plete gift  exists  provided  the  shield 
furnished  for  the  protection  of  the 
banker  is  not  pierced. 

c.  Delivery  of  Puss  Books  as  dis- 
tinguished from  Saving  Bank 
Books, 

In  the  principal  case  the  Court 
reftised  to  uphold  a  gift  of  the  pass- 
book showing  a  balance  in  the 
donor's  favor  of  $18,000,  because 
being  a  formal  statement  of  an  ac- 
count, it  had  not  the  merit  of  rep- 
resenting a  chose  in  action,  and 
bore  about  the  same  legal  relation 
for  the  purpose  of  the  law  of  gifts 
mortis  causa  as  a  book  of  original 
entry  (see  Walsh's  Ap.,  122  Pa., 
177).  But  a  distinction  has  been 
taken  between  a  savings  bank  book 
and  a  pass-book  on  a  banker. 

**  A  saving's  bank  book  has  a  pe- 
culiar character,"  observed  Endi- 
COTT,  J.,  in  Pierce  v,  Boston  Sav- 
ings Bank,  129  Mass.,  432.  "  It  is 
not  a  mere  pass-book  or  the  state- 
ment of  an  account,  it  is  issued  to 
the  person  in  whose  name  the  de- 
posit is  made,  and  with  whom  the 
bank  has  made  its  contract;  it  is 
his  voucher,  and  the  only  security 
he  has  as  evidence  of  his  debt. 
The  bank  is  not  obliged  to  pay  the 
depositor  the  money  in  its  hands, 
except  upon  presentation  of  the 
book;  and  if  in  good  faith  and  with- 
out notice  it  pays  the  money  de- 
posited to  the  person  who  presents 
the  book,  although  the  book  has 
been  obtained  fraudulently  by  him, 
the  bank  is  not  liable  to  the  real 
depositor." 


The  book  is  the  instrument  by 
which  alone  the  money  can  be  ob- 
tained, and  its  possession  is  thus 
some  evidence  of  title  in  the  per- 
son presenting  it  at  the  bank: 
Crover  v,  Grover,  ex  Pick.,  261; 
Sheedy  v.  Roach,  124  Mass.,  472; 
Reddall  v.  Thrall  (N.  Y.),  26  N.  E. 
Rep.,  627.  And  the  delivery  is  not 
rendered  ineflfectual  by  a  law  of  the 
bank,  requiring  an  order  or  power 
of  attorney  from  the  depositor  to 
enable  a  third  person  to  draw  the 
depositor's  money :  Reddal  v. 
Thrall,  supra;  Sweeny  v.  Bank,  116 
Mass.,  384;  Wall  v.  Bank,  3  Allen, 
96;  Levy  v.  Bank,  117  Mass.,  448; 
Goldrick  v.  Bank,  123  Mass.,  320. 

But  regard  must  be  had  tp  the 
laws  of  the  saving  fund  institu- 
tion. In  Murray  z/..  Gannon,  41 
Md.,  466,  an  inter  vivos  case,  the 
delivery  of  the  savings  bank  book 
was  held  not  to  constitute  a  good 
gift,  because  the  only  mode  in 
which  the  money  could  be  changed 
from  one  person's  account  to  an-  # 
other  in  the  bank  was  **by  a  pay- 
ment of  the  one  accouht  and  a  new 
deposit  in  another  accotmt." 

In  England,  in  McGonnell  v, 
Murray,  Irish  Rep.,  3  Eq.,  460,  a 
gift  of  this  nature  was  held  invalid 
because  the  book  does  not  embody 
the  terms  of  the  contract ;  but  not- 
withstanding this  decision  and  a 
formidable  dictum  in  In  re  Beak, 
13  Eq.,  489,  the  question  may  be 
regarded  as  an  open  one. 

In  the  United  States,  save  in 
Maryland  and  Pennsylvania,  the 
rule  seems  well  settled  that  the  de- 
livery of  a  savings  bank  book  will 
be  sufficient  to  establish  a  gift 
mortis  causa:  Corr  v»  McGregor, 
43  Hun.,  531;  Fiero's  Est,  2  Hun., 
600;  Camp's  Ap.,  36  Conn.,  88; 
Brown  v.  Brown,  18  Conn.,  410; 
Bank  v.  Taft,  14  R.  I.,  502;  Tilling- 
hast  v,  Wheaton,  8  R,  I.,  536;  Cur- 
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tis  V,  Bank,  77  Me.,  151;  Lord  v. 
Bourne,  63  Me,,  368;  Hill  v,  Ste- 
venson, 18  Am.  Rep.,.  231;  Morse 
on  Banks,  J  608. 

In  Walsh's  Ap.,  122  Pa.,  177,  the 
question  arose  for  the  first  time  in 
Pennsylvania  as  to  whether  the 
delivery  of  a  savings  bank  book 
to  a  friend  for  the  donor's  sister, 
would  be  upheld  as  a  valid  gift 
mortis  causa.  The  Orphans'  Court 
decided  in  favor  of  the  donee, 
though  the  rules  of  the  savings 
fund  corporation  required  transfer 
to  be  made  on  their  books,  in  order 
to  pass  the  legal  title.  **  Com- 
pliance with  rules  of  this  charac- 
ter," said  Penrose,  J.,  **is  neces- 
sary only  for  the  purpose  of 
establishing  the  relation  between 
the  corporation  and  the  assignee, 
and  want  of  compliance  does  not 
afiect  the  validity  of  the  transaction 
as  between  the  original  parties,  or 
persons  claiming  as  volunteers 
under  them: "  Tidewater  Co.  v. 
Kitcheman,  12  Out.,  630;  U.  S.  v. 
Vaughn,  3  Binney,  394. 

The  Supreme  Court  reversed  this 
ruling,  upon  the  ground  that  pos- 
session of  the  book  was  no  evidence 
of  the  ownership  of  the  fund,  and 
likened  the  legal  status  of  a  savings 
bank  book  to  a  book  of  original 
entry.  The  distinction  between  the 
note  of  a  third  person  and  the  savings 
bank  book  is  said  to  lie  in  that  the 
note  represents  a  promise  and  the 
book  a  mere  assertion,  from  which 
no  promise  could  be  implied — ^a 
distinction  rather  difficult  to  ap- 
prehend. 

While  it  is  true  there  is  no  pro- 
mise on  the  part  of  the  bank  to 
pay,  possession  of  the  book  right- 
fully acquired,  is  some  evidence  of 
ownership  since  it  puts  tremendous 
obstacles  in  the  path  of  the  donor  or 
his    representatives,    from    again 


asserting  their  right  to  the  fund. 
It  is  of  the  essence  of  the  relation 
subsisting  between  a  depositor  and 
the  saving  bank,  that  the  evidence 
of  the  relation  shall  be  by  the  book; 
and  when  presented  by  the  deposi- 
tor serves  to  identify  him,  and  is  the 
authority  upon  the  faith  of  which 
payment  is  made.  Had  the  donee 
paid  value  for  the  fund  represented 
by  the  book,  the  bank  could  not 
annex,  as  a  condition  precedent  to 
pa3rment,  that  he  procure  a  power 
of  attorney  from  the  donor  or  his 
representatives,  having  shown  he 
was  the  real  owner  of  the  fund. 
(Reddall  v.  Thrall,  26  N.  E.,  Rep- 
627). 

When  the  donee  presents  the 
book,  then  is  it  not  pritna  facie 
evidence  of  ownership,  which  be- 
comes complete  upon  proof  that  it 
was  delivered  to  him  with  the  in- 
tention to  make  him  owner  ? 

The  delivery  of  a  certificate  of 
deposit,  even  though  payable  to 
order,  it  is  intimated  by  the  Court, 
would  be  upheld,  when  transferred 
without  endorsement;  because  the 
donee  could  sue,  in  the  name  of  the 
executor  or  administrator,  without 
their  assent,  and  where  the  endorse- 
ment was  necessary,  go  into  equity 
and  compel  the  endorsement 

Conner  v.  Root,  17  Pac.  Rep., 
773;  Basket  v.  Hassell,  107  U.  S., 
602;  Gourley  V.  Linsen  Vigler,  51 
Pa-i  349;  Amis  v,  DeWitt,  33  Beav., 
619;  Westerloo  v.  Witt,  36  N.  Y., 
340;  Stephen's  Adm.  v.  King,  81 
Ky.,  425,  overruling  Ashbrook  v. 
Ryan,  2  Bush.,  228;  Moore  v. 
Moore,  18  Eq.,  474;  Brook  v.  Brook, 
12  S.  C,  460. 

Now,  a  certificate  of  deposit  is 
precisely  similar  in  its  legal  consti- 
tution to  the  bank  book  of  a  sav- 
ings fund.  Presentation  of  the  book 
or  the  certificate  entitles  the  holder 
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to  the  fand  represented  by  either,  264).    There  is  nothing  in  common 
and  it  is  upon  this  reasoning,  that  between    the   subjects    mentioned 
in  every  other  jurisdiction,  a  de-  —one  is  conditional  and  the  other 
livery  of  them  is  regarded  as  vest-  absolute.    In  donatio  mortis  causa 
ing  the  donee  with  an  equitable  there  is  no  intention  in  the   first 
title    which    a   chancellor   wotdd  instance    to     pass    the    property 
recognize.  absolutely;  because  if  the  donor  re- 
in   Walsh's  Appeal,    the  Court  cover,  the  property  is  to  remain  in 
seems  to   have   thought  that  the  him,  and  a  complete  title  might, 
character  of  the  delivery  required  therefore,  be  inconsistent  with  this 
was  the  same  as  that  necessary  to  conditional  quality, 
support  voluntary   assignment   to  John  A.  McCarthy. 
one   person  in  trust   for  another  Phii*adbi*phia. 
(Milroy  v.  Lord,  4  DeG.  P.  and  J., 


EDITORIAL  NOTES. 


By  W.  D.  L. 


TREASON   AGAINST   THE   STATE  OF  PENNSYL- 
VANIA. 


The  threatened  indictment  of  the  leaders  of  the  Home- 
stead Riot  for  treason  against  the  State  of  Pennsylvania 
brings  the  whole  question  of  what  treason  is  before  the  pub- 
lic. Treason  against  the  State,  as  defined  by  its  laws,  con- 
sists in  levying  "war  against  the  same,"  or  ''adhering  to 
the  enemies  thereof  giving  them  aid  and  comfort.'*  *  This 
is  practically ,  identical  with  treason  against  the  United 
States,  which  is  said  in  Article  III.,  Section  3,  of  the  Con- 
stitution to  ''consist  only  in  levying  war  against  them,  or 
in  adhering  to  their  enemies  giving  them  aid  and  comfort." 
We  are  not  concerned  with  that  treason  which  consists  in 
giving  aid  and  comfort  to  enemies  of  the  government  Ene- 
mies in  the  sense  in  which  the  words  are  here  used  denotes 
exclusively  the  subjects  of  a  foreign  power  at  war  with  the 

» P.  D.  400,  J  I. 
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government^  If,  therefore,  the  strikers  afe  guilty  of  trea- 
son,  it  is  because  they  levied  war  against  the  Com- 
monwealth of  Pennsylvania.  What  is  it  that  the  rioters 
actually  did  ?  Before  the  trial  it  is  perhaps  a  mistake  to 
speak  of  the  facts,  and  yet  we  can  assume,  if  only  for  the 
sake  of  argument,  that  they  held  possession,  by  force,  of 
the  private  property  of  the  company.  For  a  time  at  least 
they  kept  private  property  against  the  will  of  the  lawful 
owner  and  in  contravention  of  the  principle  of  the  laws  of 
the  State  that  every  man  has  a  right  to  the  possession  of  his 
own  property. 

Now  robbery  in  its  legal  signification  may  be  defined 
as  the  taking  of  the  property  of  another,  by  force  and 
against  his  will.  In  its  strict  legal  sense  it  is  confined  to 
personal  property;  while  the  crime  of  keeping  another  out 
of  his  real  estate  by  force  is  called  forcible  detainer,  and  in 
the  State  of  Pennsylvania  renders  one  liable  to  a  year's  im- 
prisonment and  a  fine  of  $500*.  Still,  in  its  broader  and 
popular  acceptation  these  strikers  robbed  the  Carnegie  com- 
pany of  the  use  of  their  works.  In  the  same  way,  in  the 
time  of  war,  if  an  armed  force  enters  the  country  it  also 
takes  private  property  in  defiance  of  laws  of  the  land.  Yet 
we  all  recognize  that  there  is  a  distinction  between  these 
acts.  As  Mr.  Justice  Grier  most  aptly  says:  **  Alexan- 
der THE  Great  may  be  classed  with  robbers  by  moralists, 
but  still  the  political  distinction  will  remain  between  war 
and  robbery.'* '  The  robber  and  the  soldier  both  set  the 
law  of  their  victims  at  defiance,  but  there  is  this  vital  dis- 
tinction between  them:  one  acts  for  his  own  private  end 
without  a  pretence  of  right,  the  other  acts  primarily  for  a 
public  and  general  purpose,  and  always  with  a  pretence  of 
having  right  and  justice  on  his  side.  With  more  or  less 
clearness,  this  distinction  has  always  been  recognized  by  the 
profession  in  this  country,  and,  practically,  has  invariably 

^  Opinion  of  Mr.  Justice  Piki*d  in  U.  S.  v,  Greathouse,  2  Abb.  Ca.  Ct^ 
372. 

»  P.  D.  407, 1  28. 

•  Op.  U.  S.  V,  Hanway,  2  Wall.  Jr.,  op.  p.  205. 
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been  enforced  by  the  courts  in  every  case  which  has  come 
before  them.  A  cursory  glance  at  the  decisions  on  this 
subject  will  be  sufficient  proof  of  this  statement. 

The  first  indictments  for  treason  against  the  United 
States  were  those  found  against  some  of  the  participators 
in  what  are  known  as  the  whisky  disturbances  of  1794.  In 
1 791  and  '92  Congress  had  passed  an  excise  law  affecting 
distillers,  of  whom  there  were  a  large  number  in  the  west- 
em  part  of  Pennsylvania.*  The  Act  was  very  unpopular 
in  that  section,  until  finally  discontent  broke  out  into  an 
armed  opposition,  which  required  the  whole  energy  and  force 
of  the  newly  established  Federal  Government  to  suppress. 
The  nature  and  character  of  the  opposition  is  seen  from  the 
preamble  of  a  resolution  passed  by  '*  A  Meeting  of  Simdry 
Inhabitants  of  the  Western  Counties  of  Pennsylvania, ' '  *  in 
-which  it  was  declared  that  **a  tax  on  spirituous  liquors  is 
unjust  in  itself,  and  oppressive  upon  the  poor;  and  that 
internal  taxes  upon  consumption  must,  in  the  end,  destroy 
the  liberties  of  any  people."  Many  of  those  who  took  part 
in  the  disturbances  could  not  have  any  direct  interest  in 
the  distilleries  themselves.  The  purpose  of  the  inhabitants 
of  the  western  counties  was  plain;  they  intended  to  prevent 
the  enforcemeiit  of  the  law,  because  they  denied  to  the  gov- 
ernment the  power  or  right  to  pass  such  a  law.  Judge  Pat- 
terson, who  presided  at  the  trial,  therefore  practically  con- 
demned the  rioters  when  he  said:  **  If  its  (the  insurrection's) 
object  was  to  suppress  the  excise  offices  and  to  prevent  the 
execution  of  an  Act  of  Congress,  by  force  and  intimida- 
tion, the  offence  in  legal  estimation  is  high  treason;  it  is 
the  usurpation  of  the  authority  of  government;  it  is  high 
treason  by  levying  war.*'  • 

Similar  in  its  main  outlines  to  the  case  above  quoted 
is  that  of  the  trial  of  the  Northampton  Insurgents  who  had 
by  force  and  arms  resisted  the  collection  of  the  Federal  tax  on 
houses  and  lands.* 

*  Acts  of  March  3,  1791,  and  May  7,  1792. 

*  Wh.  State  Trials,  p.  107. 
'  Wb.  State  Trials,  p.  182. 
♦Act  July  9,  1798. 
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They  were  convicted  of  treason,  one  Fries  being  con- 
victed twice/  Judge  PETERS  in  his  charge  to  the  jury  said: 
**  It  is  treason  in  *  levying  war  against  the  United  States ' 
for  persons  who  have  none  but  a  common  interest  with  their 
fellow  citizens^  to  oppose  or  prevent,  by  force,  numbers  or 
intimidation,  a  public  and  general  law  of  the  United  States 
with  intent  to  defeat  its  operation  or  compel  its  repeal." 

These  italicised  words  indicate  the  true  line  of  dis- 
tinction between  treason  and  mere  robbery,  murder  or  other 
crime.  In  one  case  the  primary  interest  must  not  be  for 
private  gain;  it  must  be  an  opposition  based  on  principle, 
however  false  and  mistaken  that  principle  may  be.  Thus 
the  smuggler  who,  in  attempting  to  land  his  goods  and  es- 
cape gives  battle  to  the  revenue  cutter,  defies  the  law,  and 
enters  into  armed  resistance  to  authority;  but  he  does  not 
commit  treason,  he  does  not  try  to  annul  the  revenue  Act, 
but  simply  to  break  the  law  for  his  own  private  gain. 
Again,  the  highway  robber  breaks  the  law  regarding 
private  property,  but  he  does  not  commit  treason.  As  be- 
tween the  government  and  the  individual,  he  is  perfectly 
willing  that  the  individual  should  own  property.  He  sim- 
ply desires  to  appropriate  another's  property  for  his  own 
ends,  and  not  for  the  purpose  of  annulling  the  laws  respect- 
ing private  property.  He  may  combine  with  others  to  rob, 
murder  or  steal,  but  the  fact  of  their  combination  does  not 
make  their  act  treason.  Combination  to  break  a  law  is  not 
itself  treason.  It  depends  on  the  intent  with  which  the 
combination  was  formed.* 

Thus  where  a  body  of  men  fully  armed  disregarded  the 
embargo  laid  on  the  exportation  of  goods  to  Canada  and 
captured  from  the  marshall  a  raft  laden  with  goods,  taking 
the  same  into  Canada,  it  was  held  not  to  be  treason  although 
the  men  carried  on  a  regular  battle  with  the  troops  while 
escaping  with  the  raft.'  Judge  Livingston,  in  his  remarks 
to  the  jury  on  the  trial,   said:  *'If  the  Court  does  not 

*  Wh.  Stote  Trials,  p.  584. 

*  Wh.  State  Trials,  p.  456,  610. 

»  U.  S.  V,  Hoxie,  i  Painc's  Cr.  Ct.,  265. 
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greatly  err,  no  construction  in  England,  and  certainly  none 

in  America,  has  yet  carried  this  doctrine  the  length  to 

which  we  are  expected  to  go.     .     .     .     It  is  impossible  to 

suppress  the  astonishment  which  is  excited  at  the  attempt 

which  has  been  made  to  convince  a  court  and  jury  of  this 

high  criminal  jurisdiction,  that  between  this  and  levying 

war  there   is  no  difiference."*     The   same   principle  was 

recognized  and  enforced  in  the  celebrated  case  of  the  United 

States  V.  Hanway,  *  which  grew  out  of  the  fugitive  slave 

law.     A  Marylander,  named  Gorsuch,  desiring  to  recover  a 

runaway  slave,  procured,  under  the  Act,  a  warrant  from  the 

United  States  Court  in  Philadelphia  for  the  arrest  of  the 

slave.     Armed  with  this  warrant,  and  in  company  with  a 

deputy  marshall,  he  attempted  to  arrest  his  slave  in  a  village 

called  Christiana,  near  the  town  of  West  Chester,  ''a  place 

infested  with  abolitionists.''    He  found  the  slave  in  a  house 

with  many  other  blacks.    Hanway,  a  white  man  of  avowed 

abolitionist  sentiments,  was  on  horseback  near  the  house. 

The  negroes  and  the  marshall's  party  fired  on  each  other, 

the  negroes  escaped  and  the  slave-owner  was  killed.     On 

the  ground  that   he  had  taken  part  in  this  disturbance 

Hanway  was  arrested  and  tried  before  the  late  Mr.  Justice 

Grier  for  treason  against  the  United  States.    That  learned 

jurist  was  of  the  opinion  that  the  acts  in  question  were  not 

treasonable,  even  if  Hanway  had  taken  part  in  them.     *'A 

number  of  fugitive  slaves  may  infest  a  neighborhood  and 

may  resist  with  force  and  arms  their  master  or  the  public 

officer  who  may  come  to  arrest  them;  they  are  guilty  of 

felony  and  liable  to  punishment,  but  not  as  traitors.     Their 

insurrection  is  for  a  private  object^  and  connected  with  no 

public  purposed  ^    That  some  of  the  blacks  or  Hanway 

himself  may  have  believed  the  fugitive  slave  law  wrong  and 

desired  its  repeal,  did  not  make  an  act  whose  primary  and 

principal  intention  was  the  liberation  of  a  particular  slave 

treasonable.     The  vast  majority  of  those  who  participated 

'  Op.  p.  270  and  373. 

*U.  S.  V,  Hanway,  Wall  Jr.,  139. 

'U.  S.  V  Hanway,  2  Wall  J. „  p.  205. 
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combined  and  fought  for  the  purpose  of  preventing  their 
friend  from  being  carried  back  into  slavery,  and  it  could  not 
be  proved  that  their  principal  object  was  to  emphasize  their 
objection  to  a  particular  law  of  Congress  or  to  its  power  to 
pass  such  a  law. 

With  this  statement  of  the  principles  by  which  we 
should  test  acts  to  determine  whether  they  are  treasonable 
or  not,  and  the  practical  illustrations  of  the  few  cases  which 
have  occurred,  let  us  return  to  the  Homestead  rioters. 
Before,  under  the  law,  a  conviction  can  be  obtained,  the 
State  must  prove  that  a  decided  majority  of  those  who  took 
part  in  the  riots  did  so,  not  only  from  a  desire  to  be  personally 
reinstated  in  the  Carnegie  Mills,  but  from  a  desire  to 
emphasize  their  belief  in  the  principle  that  a  man  who 
works  in  an  iron  foundry  has  a  vested  interest  in  his  posi- 
tion, of  which  the  managers  cannot  deprive  him  without 
the  consent  of  a  union  composed  of  iron  workers,  and  from 
a  desire  to  emphasize  his  hatred  of  those  principles  of  the 
law  of  the  State  of  Pennsylvania  which  allow  the  owners 
of  iron  foundries  to  discharge  their  workmen  and  take 
others,  irrespective  of  the  wishes  of  the  rest  of  their  em- 
ployees. It  will  be  impossible  to  tell  till  the  trial  whether 
the  State  can  prove  all  this.  If  not  thoroughly  proved,  let 
us  hope  the  jury  will  take  to  heart  the  warning  of  the 
Supreme  Court  of  the  United  States,  *'  That  it  is  more  safe, 
as  well  as  more  consonant  to  the  principles  of  our  Constitu- 
tion that  the  crime  of  treason  should  not  be  extended  by 
construction  to  doubtful  cases.''  On  the  other  hand,  if  it 
is  clearly  proved  that  this  was  an  armed  attempt  to  change 
the  laws  of  the  State,  let  us  also  hope,  for  the  present  dig- 
nity and  future  peace  of  our  Commonwealth,  that  the  jury 
will  not  shrink  from  their  duty  to  convict.  With  the  wis- 
dom or  the  justice  of  the  laws  as  they  exist  the  jury  will 
have  nothing  to  do.  If  the  people  do  not  like  the  laws,  let 
them  change  them  by  their  ballots,  not  by  their  bayonets. 

Addendum. 
Since  the  above  was  written,  the  Chief  Justice  of  Penn- 
sylvania presiding  over  a  Court  of  Oyer  and  Terminer, 
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has  defined  ** treason"  under  the  laws  of  the  State.  In 
speaking  of  what  the  State  had  to  show  in  order  to  make 
the  acts  of  the  Homestead  Rioters  treason,  we  presumed 
that  the  line  dividing  treason  from  other  crimes  would  be 
drawn  by  the  courts  of  the  State  as  it  had  been  in  the 
Federal  Courts,  seeing  that  the  statutes  of  the  State  defin- 
ing treason  were  almost  identical  with  that  crime  as  defined 
in  the  Constitution  of.  the  United  States.  In  this,  at  least 
as  far  as  the  Chief  Judicial  Officer  of  the  State  is  concerned, 
we  were  mistaken.  The  criterion  of  treason  against  the 
State,  as  defined  by  that  learned  jurist  in  his  clear  and 
concise  charge  to  the  Grand  Jury,  is  not  that  the  act  shall 
have  been  done  for  a  public  as  distinguished  from  a  private 
purpose,  but  that  there  should  be  organized  resistance  to 
the  authority  of  the  State.     He  says: 

*'A  mere  mob  collected  upon  the  impulse  of  the 
moment,  without  any  definite  object  beyond  the  gratifica- 
tion of  its  sudden  passions,  does  not  commit  treason, 
although  it  destroys  property  and  attacks  human  life.  But 
when  a  large  number  of  men,  arm  and  organize  themselves 
by  divisions  and  companies,  appoint  officers  and  engage  in 
a  common  purpose  to  defy  the  law,  to  resist  its  officers  and 
to  deprive  any  portion  of  their  fellow-citizens  of  the  rights 
to  which  they  are  entitled  under  the  Constitution  and  laws, 
it  is  a  levying  of  war  against  the  State,  and  the  offense  is 
treason;  much  more  so  when  the  functions  of  the  State 
Government  are  usurped  in  a  particular  locality,  the  process 
of  the  Commonwealth  and  the  lawful  acts  of  its  officers 
resisted,  and  unlawful  arrests  made  at  the  dictation  of  a 
body  of  men  who  have  assumed  the  functions  of  a  govern- 
ment in  that  locality,  and  it  is  a  state  of  war  when  a  busi- 
ness plant  has  to  be  surrounded  by  the  army  of  the  State 
for  weeks  to  protect  it  from  unlawful  violence  at  the  hands 
of  men  formerly  employed." 

Treason  here  consists  in  the  "appointing  of  officers" 
and  '  *  engaging  in  a  common  purpose  to  defy  the  law. ' '    The 
defying  the  law  in  a  certain  manner,  />.,  by  organization, 
45 
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is  made  the  test,  and  not  the  purpose  for  which  the  law  is 
defied.  Thus,  A's  robbery,  or  B's  resistance  to  the  law, 
would  not  be  treason,  unless  the  robbers  combined  in  suffi- 
cient force  to  require  '*  the  plant  of  companies  to  be  sur- 
rounded by  the  armies  of  the  State  for  weeks;  '*  but,  then, 
though  private  gain  be  the  motive,  it  is  treason  against  the 
State.  Conducting  an  illicit  distillery  is  not  treason;  but  if 
several  persons  engaged  in  the  business  combine  to  resist 
arrest,  their  act  becomes  treason. 

Now  this  idea  of  the  main  constituents  of  treason  is 
something  very  different  from  what  Mr.  Justice  Chase  had 
in  his  mind  when  he  said  in  his  charge  at  the  trial  of  the 
Northampton  Insurgents:  *' You  are  to  consider  with  what 
intent  the  people  assembled  at  Bethlehem,*  whether  for  a 
public  or  private  purpose, ' ' 

It  is  not  the  treason  of  Mr.  Justice  Grier,  when  he 
said,  speaking  of  the  Christiana  negroes,  who  had  combined 
to  prevent  the  capture  of  one  of  their  number:  '*  Their 
insurrection,  their  violence,  however  great  their  number 
may  be,  so  long  as  it  was  to  attain  somit  personal  or  private 
endoftJieir  own^  cannot  be  called  levying  war.*'  The  word 
** combination"  had  no  place  in  this  jurist's  definition  of 
trea^n,  as  he  says:  *'  A  whole  neighborhood  of  debtors  may 
conspire  together  to  resist  the  sherifif  and  his  officers.  .  .  . 
They  may  perpetrate  their  resistance  by  force;  may  kill  the 
officer  and  his  assistants,  and  yet  they  will  be  liable  only  as 
felons.''' 

Nothing,  indeed,  could  show  more  clearly  the  differ- 
ence between  the  idea  of  treason  heretofore  existing,  and 
treason  as  defined  by  the  Chief  Justice  of  Pennsylvania, 
than  the  following  from  the  opinion  of  Judge  Chase:  **The 
true  criterion  to  determine  whether  acts  committed  are 
treason,  or  a  less  offense  (as  a  riot),  is  the  quo  animo^  or  the 
intention  with  which  the  people  did  assemble.  Whether 
the   intention   is   universal   or  general,  as  to  effect  some 

>  Wh.  SUte  Trials,  p.  635;  U.  S.  v,  Hanway,  2  WaU.,  Jr.,  205. 
*  Ibid. 
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object  of  a  general  public  nature^  it  will  be  treason,  and 
cannot  be  considered,  construed  or  reduced  to  a  riot.  .  .  , 
The  intention^  with  which  any  acts  (as  felonies,  the  disturb- 
ances of  property  or  the  like),  were  done,  will  show  us  to 
what  class  of  crimes  the  case  belongs.''^ 

With  one  jurist  the  criterion  is  the  intention — a  sub- 
jective fact;  with  the  other,  it  is  the  objective  fact  of  the 
combination  to  defy  the  law. 

Perhaps  lawyers  are  not  the  best  judges  of  the  respec- 
tive merits  of  what  we  may  now  call  the  Pennsylvania  idea 
of  treason,  (unless  the  majority  of  the  Supreme  Court  of  the 
State  are  not  satisfied  with  the  criterion  as  laid  down  by  Mr. 
Chief  Justice  Paxson),  and  of  the  criterion  which  has  here- 
tofore invariably  governed  the  Courts  of  the  United  States. 
We  may  be  too  apt  to  look  at  questions  which  touch 
knotty  social  questions  from  a  legal  point  of  view  solely. 
But  unquestionably  from  such  a  standpoint  there  has  been 
substituted  for  a  clear  cut  criterion  of  treason — the  private 
or  public  object  of  the  Act,  the  uncertain  and  shifting  cri- 
terion of  whether  the  resistance  of  the  law  was  an  organ- 
ized  resistance.  The  law  of  treason  becomes,  like  the  law 
of  negligence,  always  doubtful,  because  depending  on  the 
particular  circumstances  of  each  case.  What  would  be  a 
sufficient  oi^nization  to  amount  to  treason  under  some 
circumstances,  might  not  be  sufficient  under  others.  As 
indictments  for  treason  come  usually  after  times  of  great 
popular  excitement,  and  when  **  several  hundred  thousand 
dollars  of  the  taxpayer's  money  has  been  expended  in 
maintaining  order,"  it  is  to  be  feared  that  the  **law  of 
treason"  in  its  future  development  in  the  State  of  Pennsyl- 
vania, will  depend,  in  no  small  degree,  on  the  amount  of 
public  indignation  aroused  by  the  resistance  to  lawful  au- 
thority. 

From  what  has  been  said  we  do  not  wish  to  be  under- 
stood as  criticising  the  officers  of  the  State  in  bringing  these 
indictments  for  treason.     If  it  can  be  proved  by  the  State, 

^  Wh.  state  Trials,  p.  364. 
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as  is  alleged  in  the  daily  newspapers,  that  the  Advisory 
Committee  of  the  Homestead  rioters  were  at  pains  to  de- 
clare to  the  world  that  their  primary  object  was  to  show  to 
the  citizens  of  the  State  and  its  government  that  an  em- 
ployer must  deal  with  representatives  of  organized  labor; 
then,  under  either  criterion,  the  members  of  the  Board,  to- 
gether with  everyone  who  directly  or  indirectly  took  part  in 
the  riots,  are  guilty  of  treason  against  the  Commonwealth 
of  Pennsylvania,  and  should  be  both  indicted  and  convicted. 
In  what  we  have  said  we  simply  wish  to  express  regret  at 
the  introduction  of  a  new  criterion  of  treason. 


The  Membership  of  the  Next  Electoral  Col- 
lege.— In  view  of  the  nearness  of  the  Presidential  election 
it  is  of  interest  to  learn  that  the  proper  number  of  electors 
to  which  each  State  is  entitled  has  been  questioned.  The 
Constitution  on  this  point  says:  '*  Each  State  shall  appoint 
in  such  manner  as  the  Legislature  thereof  may  direct,  a 
number  of  electors  equal  to  the  whole  number  of  Senators 
and  Representatives  to  which  the  State  may  be  entitled  in 
Congress. ^^  *  Apparently  nothing  could  be  more  simple  or 
plain.  And  yet  it  so  happens  that  the  present  Congress  was 
elected  in  1890,  and  the  number  of  Representatives  sent  by 
each  State  depends  on  the  Apportionment  Act  of  February 
25,  1882.  The  present  Congress,  however,  has  passed  a 
new  Apportionment  Act,  based  on  the  census  of  1890. 
The  Congress  to  be  elected  on  the  8th  of  next  November 
^11  contain  more  members  than  the  present  Congress. 
*The  number  now  is  three  hundred  and  thirty  one,  with  one 
Aracancy  and  four  territorial  delegates.  The  membership  of 
the  Fifty-third  Congress  will  be  three  hundred  and  fifty-six 
Representatives  and  eighty-eight  Senators.  The  Electoral 
College,  as  based  upon  this  apportionment,  will  be  four 
hundred  and  forty-four,  while  on  the  basis  of  the  present 
Congress  it  would  be  only  four  hundred  and  twenty.  The 
question  presented  by  these  facts,  therefore,  is  by  which 


1  Art.  II,  Sec,  1-2. 
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Congpress  shall  we  determine  the  number  of  electors  to 
which  any  State  is  entitled — ^by  that  Congress  which  exists 
to-day,  or  by  that  Congress  which  we  elect  on  the  day  of 
the  election  of  the  Presidential  electors.  The  use  of  the 
word  *'  entitled*'  in  the  Constitution  without  any  qualifica- 
tion as  to  whether  the  Congress  actually  in  existence  was 
meant  or  not,  was  very  unfortunate.  In  fact  there  is  no 
conclusive  way  of  logically  determining  the  matter.  To 
us,  if  the  question  could  fairly  be  considered  open,  we 
confess  the  expression  *'is  entitled"  would  seem  to  indi- 
cate that  a  present,  actually  existing  Congress  at  the  time 
the  electors  met  was  contemplated.  Though  even  here 
the  reason,  even  if  sound,  is  not  conclusive  as  at  the  time 
the  mythical  and  now  largely  nonsensical  college  which 
never  meets,  **  meets,''  two  Congresses  may  be  said  to  be 
in  existence — the  actual  sitting  and  voting  Congress  and 
the  newly-elected  Congress  which  comes  into  legal  exist- 
ence on  the  4th  of  March  following.  However,  where 
the  possible  ambiguity  is  patent  to  all,  and  the  only  thing 
of  vital  importance  to  the  country  is  to  have  the  matter 
definitely  settled,  the  interpretation  put  on  this  clause  of 
the  Constitution,  by  the  men  who  had  seen  its  adoption, 
and  in  some  instances  had  helped  to  make  its  provisions, 
should  be  respected,  especially  where  their  interpretation 
has  been  silently  acquiesced  in  for  one  hundred  years.  On 
March  i,  1792,  probably  in  view  of  a  similar  state  of  facts 
to  that  in  which  we  now  find  ourselves.  Congress  passed 
the  following  Act:  '*The  number  of  electors  shall  be  equal 
to  the  number  of  Senators  and  Representatives  to  which 
the  several  States  are  by  law  entitled  at  the  time  when  the 
President  and  Vice-President  to  be  chosen  come  into  ofiice; 
except  that  where  no  apportionment  of  Representatives  has 
been  made  after  any  enumeration,  at  the  time  of  choosing 
electors,  the  number  of  electors  shall  be  according  to  the 
then  existing  apportionment."*  The  interpretation  of  the 
provision  is  plain.    The  word  ** entitled,"  in  the  estimation 

»Rev.  Stat,  132. ' 
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of  the  men  who  passed  this  Act,  referred  to  the  number  of 
Representatives  which  each  State  would  have  a  right  to 
elect  under  the  existing  apportionment  law,  and,  therefore, 
not  necessarily  numerically  the  same  as  their  actual  repre- 
sentation in  the  Congress  in  existence  at  the  time  the  elec- 
tion takes  place  or  the  Electoral  College  **  meets." 

This  interpretation,  while  by  no  means  as  conclusive 
as  many  of  the  daily  papers  have  treated  it — ^the  Supreme 
Court  alone  having  the  power  to  interpret  the  Constitution 
— is  nevertheless  perfectly  reasonable.  There  is  nothing 
which  would  lead  us  to  say  it  was  a  priori  impossihle.  As 
a  practical  solution  there  is  much  to  be  said  in  its  favor;  and 
happily  there  is  little  doubt  but  that  both  parties  will 
quietly  acquiesce  in  it. 


The  Death  of  President  and  Vice-President. — 
The  time  of  a  presidential  election  is  perhaps  as  good  a 
one  as  any  other  to  point  out  a  duty  of  Congress,  with 
reference  to  the  office  of  President,  which  that  body  has  ne- 
glected ever  since  1886.  In  case  of  the  death  of  both  the 
President  and  the  Vice-President,  the  law  of  January  19, 
1886,  provides,  that  the  different  members* of  the  Cabinet 
in  the  usual  order  of  presidence,  shall  temporarily  fill  the 
office  until  their  successor  is  elected.  Previous  to  this  Act, 
the  acting  President  of  the  Senate,  and  failing  him  the 
Speaker  of  the  House  of  Representatives,  was  to  become 
the  acting  President.  The  change  was  due  to  the  manifest 
unfairness  of  the  possibility  that  under  such  an  order  of  suc- 
cession one  of  the  opposite  party  of  the  deceased  President 
and  Vice-President  might  become  President,  and  to  the  evi- 
dent danger  of  their  being  no  acting  President  of  the  Sen- 
ate, the  Vice-President  by  hypothesis  being  dead,  or  that 
the  House  should  not  as  yet  have  organized  and  elected  a 
speaker.  But  under  the  old  law  there  was  provision  for  the 
election  in  the  usual  way,  within  a  reasonable  time,  of  a 
new  President  and  Vice-President.  The  acting  President 
of  the  Senate  and  the  Speaker  of  the  House  were  only  to 
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act  ad  interim.  This  was  evidently  in  accordance  with 
what  we  may  almost  call  the  direct  mandate  of  the  Consti- 
tution as  expressed  in  the  sixth  paragraph  of  the  first  sec- 
tion of  the  Second  Article:  *  *  **and  the  Congress  may 
by  law  provide  for  the  case  of  removal,  death,  etc.,  both  of 
the  President  and  Vice-President,  declaring  what  officer  shall 
then  act  as  president^  such  officer  shall  then  act  accordingly, 
until  the  disability  be  removed,  or  a  President  shall  be 
elected^  The  intention  of  the  Constitution  is  shown  not 
only  from  the  last  words  italicised,  but  from  the  fact  that 
Congress  in  its  choice  of  an  acting  President  is  confined  to  an 
officer  of  the  government,  designated  by  law.  The  law  of 
1886,  however,  repeals  the  sections  of  the  Revised  Statutes — 
*' 146-156*' — ^which  provide  for  the  election  of  another 
**  College,''  and  as  yet  Congress  has  substituted  nothing  in 
their  place.  A  Cabinet  oflScer,  taking  the  position  of  Pres- 
ident, would,  therefore,  continue  to  act  as  President  until  the 
4th  of  March  following  the  next  quadrennial  election,  unless 
Congress  provided  for  an  election  of  his  successor.  This 
it  could  not  do  without  passing  **a  law,"  which  like  other 
laws  would  have  to  receive  the  approval  of  the  cabinet  offi- 
cer as  acting  President.  In  most  instances  this  would  be 
like  asking  a  man  to  sign  his  own  death  warrant.  As  the 
law  stands  at  present,  therefore,  in  case  of  the  death  of  both 
President  and  Vice-President,  the  evident  intention  of  the 
Constitution,  which  was  that  the  people  should  elect  a  col- 
lege to  select  a  new  President  for  the  unexpired  term,  would 
be  defeated,  and  a  mere  cabinet  officer,  an  appointee  of  the 
former  President,  might  hold  the  highest  office  in  the  State 
for  nearly  four  years. 

Of  course  there  is  no  remedy  for  the  defeat  of  the  spirit 
of  the  Constitution  by  the  non-action  of  Congress.  It  is  as 
if  Congress  should  fail  to  provide  for  the  enumeration  of  the 
people  every  ten  years.  There  would  be  no  help  for  it.  A 
people  can  tell  their  representatives  what  they  shall  not  do, 
but  they  cannot  force  them  to  pass  a  law,  and  still  retain 
their  character  as  a  deliberative  assembly. 
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By  G.  W.  p. 


A  Treatise  on  the  Law  of  Non-residents  and  Foreign  Corpora- 
tions, AS  Administered  in  the  State  and  Federai,  Courts  of 
THE  United  States.  By  Conrad  Reno.  Chicago,  T.  H.  Flood 
&  Co.,  1892. 

This  work  attempts  a  classification  of  the  many  de- 
cisions that .  discuss  the  rights  of  a  citizen  of  the  United 
States  who  sues  or  is  sued  in  a  court  other  than  that  of  the 
State  in  which  he  resides.  To  accomplish  his  purpose  the 
author  of  such  a  work  must  meet  and  surmount  many 
obstacles.  The  cases  upon  which  he  must  build  up  his 
treatise  lie  scattered  through  the  reports  of  our  fifty-one 
States  and  through  the  United  States  reports,  so  that  he  is 
certain  to  meet  with  contradiction  and  difference  of  opinion. 
The  decisions  are  complicated  in  many  instances  by  the 
fact  that  the  Court  is  at  the  same  time  deciding  two  ques- 
tions of  substantive  law — one  growing  out  of  the  cause  of 
action,  the  other  relating  to  the  rights  of  the  non-resident 
' — and  also  a  question  of  procedure,  which  often  remains  to 
be  considered  when  the  other  phases  of  the  case  have  been 
disposed  of  In  addition  to  these  difficulties,  the  author  is 
likely  to  be  tempted  by  the  importance  of  some  particular 
application  of  a  general  principle  to  vitiate  his  classification 
by  treating  the  species  as  if  it  were  the  genus.  To  this 
temptation  Mr.  Reno  has  occasionally  yielded,  although 
upon  the  whole  the  arrangement  of  his  book  is  reasonably 
logical  and  consistent.  Chapter  I  deals  with  a  **  Non- 
resident's Right  to  Transact  Business;"  Chapter  II  dis- 
cusses ** Qualifications  and  Exceptions"  to  the  general 
conclusions  theretofore  drawn;  Chapter  IV  is  entitled, 
**  Right  to  Sue  and  Liability  to  Suit;"  while  Chapter  III, 
exhibiting  the  fault  adverted  to  above,  is  concerned  with 
^^Investments  of  Non-residents,^^  So  much  of  this  third 
chapter  as  deals  with  various  questions  of  taxation  should 
have  been  separately  treated  under  an  appropriate  heading, 
and  had  this  course  been  followed  the  author  would  prob- 
ably have  been  led  to  treat  the  subject  of  taxation  with 
greater  fullness,  which  would  have  been  an  advantage.     So 
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much  of  the  chapter  as  deals  with  Gelpcke  v,  Dubuque — 
ei  omne  id  genus — either  ought  to  have  been  discussed 
under  Chapter  VI,  **The  Choice  of  Courts— State  or  Fed- 
eral," or  the  discussion  ought  to  have  been  omitted  alto- 
gether. For  if  that  inconsequent  decision  is  understood  to 
establish  a  right  in  favor  of  a  non-resident,  it  naturally 
finds  its  place  among  the  exceptions  to  the  so-called  gen- 
eral rule  that  the  Federal  courts  will  follow  State  law. 
Indeed,  Mr.  Reno  is  forced  to  refer  to  it  again  in  this  con- 
nection in  a  foot-note  to  page  93.  If,  on  the  other  hand, 
that  decision  is  seriously  looked  upon  as  an  exercise  of  the 
jurisdiction  to  prevent  the  impairing  of  the  obligation  of 
contracts,  then  it  has  nothing  to  do  with  non-residents  as 
such;  for  the  protection  of  the  Federal  courts  might  ulti- 
mately be  sought  in  such  a  case  as  well  by  the  home 
citizen  as  by  the  foreigner.  In  the  foot-note  already  referred 
to  Mr.  Reno  says:  **The  true  ground  of  this  disregard  of 
State  decisions  is  not  entirely  free  from  doubt.  The  author 
inclines  to  the  view,  however,  that  the  true  ground  is  that 
such  overruling  State  decisions,  rendered  after  the  making 
of  the  contract  in  suit,  impair  the  obligation  of  the  con- 
tract and  violate  the  national  constitution;  and  therefore 
the  laws  of  the  several  States  are  not  *  rules  of  decision ' 
in  the  Federal  courts,  because  the  Constitution  *  otherwise 
requires  or  provides.'  "  But  the  Constitution  of  the  United 
States  merely  provides  that  no  State  shall  pass  any  law 
impairing  the  obligation  of  contracts,  and  one  would  sup- 
pose that  the  use  of  the  word  **  pass"  indicates  that  the 
reference  is  to  legislative  and  not  to  judicial  action.  No 
such  modifying  word  restricts  the  language  of  the  Judiciary 
Act  of  1789,  from  which  Mr.  Reno  here  quotes,  for  that 
Act  declares  that  the  laws  of  the  States  shall  constitute 
rules  of  decision.  But  Mr.  Justice  Story  in  Swift  v. 
Tyson  decided  that  this  signified  only  the  statute  laws  of  the 
States.  If,  therefore,  the  broad  language  of  the  Judiciary 
Act  of  1789  refers  only  to  legislative  action,  how  can  Mr. 
Reno  be  right  in  suggesting  that  the  restricted  language  of 
the  Constitution  extends  further  and  contemplates  judicial 
action  as  well  ? 
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The  seventh  chapter  of  Mr.  Reno's  work  is  entitled 
Suits  in  Federal  Courts;'*  the  eighth  deals  with  the 
**  Locality  of  Suits  in  United  States  Circuit  Courts;"  the 
ninth  with  **  Attachment  and  Garnishment;"  the  tenth 
with  **  The  Title  of  Assignees  in  Insolvency  and  Receivers 
as  against  Attaching  Creditors;'^  and  the  eleventh  and 
twelfth  with  ** Judgments  by  Default  against  Non-resi- 
dents." The  three  concluding  chapters  are  concerned 
respectively  with  ** Divorce,"  **  State  Insolvent  Laws" 
and  **  Statutes  of  Limitation."  These  chapter  titles  will 
give  our  readers  a  general  idea  of  the  scope  of  the  work. 
The  portions  of  it  which  treat  of  attachment  and  garnish- 
ment and  of  judgment  seem  to  us  to  be  particularly  valu- 
able, while  in  the  chapter  on  **  Statutes  of  Limitation  "  the 
author  has  compressed  a  great  deal  of  useful  information 
into  a  small  space.  As  appears  from  the  title  of  his  work, 
Mr.  Reno  has  paid  special  attention  to  the  liabilities  and 
immunities  of  foreign  corporations,  and  the  profession  will 
find  in  those  pages  which  are  concerned  with  this  topic  a 
clear  and  succinct  summary  of  the  law  pertaining  to  these 
juristic  **  non-residents." 

There  are  many  minor  points  of  excellence  in  the 
book  which  indicate  careful  and  thorough  investigation  on 
the  part  of  the  author.  Thus,  to  mention  one  instance 
among  many,  we  are  glad  to  note  that  Mr.  Reno  does  not 
fall  into  the  common  error  of  suggesting  discrimination 
between  residents  and  non-residents  as  an  essential  vice  of 
State  regulation  of  interstate  commerce.  He  properly 
quotes  Mr.  Justice  Bradley's  language  in  Robbins  v. 
Shelby  Taxing  District  as  practically  overruling  Hinson 
V,  Lott  and  the  earlier  cases  on  this  point 

The  book  is  provided  with  a  complete  index,  which 
includes  a  valuable  table  of  *' Cases  Overruled,  Revised 
and  Criticised."  The  table  of  cases  cited  conforms  to  the 
usage  established  by  the  best  modem  text-books  and  gives 
after  each  case  a  reference  to  the  report  as  well  as  to  the 
page  on  which  it  is  cited.  The  publishers  have  done  their 
work  well  and  the  book  presents  an  attractive  appearance. 
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The  Roman  Law  of  Testambnts,  Codicils  and  Gifts  in  the 
Event  of  Death.  By  Moses  A.  Dropsib.  Philadelphia:  T.  & 
J.  W.  Johnson  &  Co.,  1892. 

The  Law  of  Mandamus.  By  S.  S.  Merrii.1,.  Chicago:  T.  H.  Flood 
&  Co.,  1892. 

Select  Cases  on  Evidence  at  the  Common  Law,  With  Notes. 
By  jABiES  Bradley  Thayer,  LL.D.,  Professor  of  Law  at  Harvard 
University.    Cambridge:  Charles  W.  Sever,  1892. 

A  Treatise  on  the  Law  Regulating  the  Manufacture  and  Sale 
OP  Intoxicating  Law.  By  Henry  Campbell  Black,  M.A.  St. 
Paul,  Minn.:  West  Publishing  Co.,  1892. 

Leading  Cases  Upon  the  Law  of  Torts.  Selected  by  George 
Chase,  LL.B.,  Professor  of  Law  in  the  New  York  Law  School. 
St.  Paul,  Minn.:  West  Publishing  Co.,  1892. 


ABSTRACTS  OF  RECENT  CASES. 

[Selected  from  the  current  of  American  and  English  Decisions.] 

BY 

Horace  L.  Cheynby,      Henry  N.  Smaltz.      John  A.  McCarthy. 


Agency— Liability  of  Principal  for  Fraud  of  Agent— Mer- 
cantile Agencies. — A  bank  entered  into  an  agreement  with  a  mercan- 
tile agency  whereby  the  latter  agreed  to  furnish  to  the  former  such 
information  as  they  might  possess  concerning  the  mercantile  standing 
and  credit  of  merchants,  etc.,  stipulating,  however,  that  they  should  not 
be  responsible  for  any  loss  caused  by  the  negligence  of  any  of  their  em- 
ployees in  procuring,  collecting  and  communicating  said  information, 
and  that  the  correctness  of  information  was  not  guaranteed  by  them. 
The  bank  made  application  to  the  agency  for  information  as  to  the  stand- 
ing of  a  certain  merchant.  In  response  to  this  call  the  agent  of  the  mer- 
cantile agency  knowingly  made  a  false  report  for  the  purpose  of  deceiv- 
ing the  bank  and  benefiting  the  merchant.  The  bank  relied  upon  this 
information,  and  sustaining  loss  in  consequence,  brought  suit  against  the 
mercantile  agency  and  a  verdict  against  them  was  sustained,  the  Court 
holding  that  a  principal  is  civilly  liable  for  the  fraud  and  deceit  of  his 
agent,  which  is  committed  for  the  principal,  in  the  course  of  business 
and  is  a  part  of  the  agent*s  employment,  and  within  the  scope  of  his 
authority,  though  in  fact  the  principal  is  ignorant  of  the  act,  and  this  lia- 
bility is  not  changed  if  the  agent  makes  the  fraudulent  representations  not 
for  his  employer,  but  for  his  own  interest  and  to  serve  his  own  private 
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ends ;  City  National  Bank  of  Birmingham  v^  Dud,  Circuit  Court  of  the 
United  States,  Southern  District  of  New  York,  July  i6,  1892,  Shipman, 
J.  (51  Fed.  Rep,,  160).—//;  Z.  C. 

Arbitration— Revocation  of  Submission. — ^Two  railway  com- 
panies agreed  in  writing  to  Submit  certain  matters  to  arbitration.  Before 
the  award  was  signed  and  published,  the  defendant  corporation  delivered 
to  the  arbitrators  a  written  revocation  of  their  authority  to  proceed  under 
the  submission,  signed  by  its  president,  and  accompanied  by  the  vote  of 
the  directors  certifying  his  act.  The  award  having  been  subsequently 
signed  and  published  by  the  arbitrators,  an  action  was  brought  on  the 
award  by  the  plaintiff  corporation.  Held:  That  the  papers  executed  by 
the  defendant  corporation  operated  as  an  unconditional  revocation  of  the 
authority  of  the  arbitrators,  as  they  had  not  then  executed  their  powers 
by  publication  of  the  award;  and  this  was  negatived  neither  by  the  fact 
that  it  was  agreed  that  the  arbitration  might  proceed  ex  parte  li  either 
party  failed  to  appear,  nor  by  the  fact  that,  before  the  revocation,  the 
arbitrators  had  orally  announced  their  decision  in  respect  to  certain 
items  in  the  defendant's  statement  of  claims,  as  an  award  must  cover  all 
claims  submitted  and  must  be  mutual,  certain  and  final :  Boston  and 
L.  R.  Corp.  2/,  Nashua  and  L.  C.  Corp.,  Supreme  Judicial  Court  of  Mass- 
achusetts, June  27, 1885,  per  Field,  J.  (31  N.  E-  Rep.,  752).—//!  N,  S. 

Attorney  and  Client— Champerty—What  Constitutes.— An 
attorney  entered  into  an  agreement  with  his  client  whereby  in  considera- 
of  the  assignment  of  a  judgment  to  him  by  his  client,  he  agreed  to  ren- 
der legal  services  in  its  prosecution  and  to  advance  the  amount  necessary 
for  the  expenses  of  the  case,  one  half  of  said  expenses  to  be  paid  by  the 
client  if  the  suit  was  unsuccessful,  and  if  successful  the  net  proceeds  of 
the  judgment  to  be  equally  divided.  This  assignment  was  attacked  by 
the  client's  assignee  for  the  benefit  of  creditors.  Held:  That  the  con- 
tract was  not  without  consideration,  nor  unlawful  on  the  ground  of  cham- 
perty :  Reece  v,  Kyle,  Supreme  Court  of  Ohio,  June  20,  1892,  per  Spear, 
C.  J.  (31  N.  E.  Rep.,  m)'-f^'  ^'  S. 

Common  Carriers — Duty  to  Stop  Train. — Where  a  conductor 
on  a  train  collected  a  fare  to  a  particular  station  from  one  of  the  passen- 
gers, while  the  train  was  still  within  the  corporate  limits  of  the  city  where 
the  passenger  had  boarded  the  train,  it  is  his  duty  to  stop  the  train  at  the 
particular  station,  and  failing  to  do  so  is  a  breach  of  the  carrier's  public 
duty,  and  renders  it  liable  to  an  action  for  tort  as  well  as  an  action  on  the 
contract.  The  Court  added  :  '*  It  was  his  duty,  if  he  did  not  intend  to 
stop  at  the  station  to  tell  the  passenger  so^  decline  to  take  the  money, 
stop  the  train  at  once,  and  allow  the  passenger  to  get  off  in  the  city  :'^ 
Caldwell  v.  Richmond  &  D.  R.  Co.,  Supreme  Court  of  Georgia,  April 
27,  1892,  Lumpkin,  J.  (15  Southeastern  Rep.,  Vol.  15,  p.  678).—  ^.  D,  L. 

CONSTITUTIONAI,  LAW— INTERSTATE  COMMERCE — ORIGINAL  PACK- 
AGE.— Removing  the  lid  of  an  original  package  of  oleomargarine,  so 
that  it  may  be  examined,  is  not  such  a  breaking  of  the  package  as  will 
destroy  its  character  as  an  original  package :  In  re  McAllister,  Circuit 
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Conrt  of  the  United  States,  District  of  Maryland,  June  11, 1892,  Bond,  J. 
(57  Fed.  Rep.,  282).—//:./,.  C 

CoNTRACl^ — Fraud. — The  suit  \jras  brought  to  recover  damages  for 
an  injury.  It  was  in  evidence  that  the  plaintiff  signed  a  document  releasing 
the  defendants  from  further  liability  in  consideration  of  the  payment  of  a 
sum  of  money,  which  sum  had  been  received  by  the  plaintiffl  The  plain- 
tiff, an  illiterate  person,  testified  that  when  he  signed  the  document  the 
contents  was  not  read  to  him,  and  he  thought  it  was  an  ordinary  pay  roll. 
The  judge  who  presided  at  the  trial  held  that  as  the  plaintiff  did  not  make 
a  tender  of  the  amount  received  the  jury  should  find  for  the  defendants. 
Held:  Error.  If  the  plaintiff  had  knowingly  given  a  release,  and  had 
sought  to  set  aside  the  same  on  the  ground  of  fraudulent  representation, 
a  tender  would  have  had  to  have  been  made  of  any  benefit  he  had  received 
imder  the  contract  containing  the  release;  but  as  the  contention  of  the 
plaintiff  was  that  he  did  not  know  he  was  signing  an  instrument  purporting 
to  contain  a  contract  in  reference  to  his  injury,  a  tender  of  the  amount 
received  was  not  necessary.  New  trial  granted  :  Butler  v,  Richmond  & 
D.  R.  Co.,  Supreme  Court  of  Georgia,  November  23,  1891,  Blbcki^v, 
C.  J.  (15  Southeastern  Rep.,  669).— »^.  D,  L, 

Copyright— Dramatic  Composition — Stage  Dance.— A  stage 
dance,  popularly  known  as  the  *' serpentine  dance,"  and  illustrated  by  a 
unique  combination  of  lights,  shadows  and  dress,  is  not  a  dramatic  com- 
position within  the  meaning  of  the  Cop3rright  Act:  Fuller  v,  Bemis, 
Circuit  Court  S.  D.,  New  York,  June  18,  1892,  Lacombe,  J.  (50  Fed.  Rep., 
926).-/.  A.  McC. 

Corporations— Corporate  Name— Injunction.— The  fact  that 
the  word  **Hygeia"  was  used  by  a  water  company  prior  to  plaintiff's 
organization;  will  prevent  it  from  restraining  a  third  company's  use  of 
the  same  word  in  its  corporate  title :  Hygeia  Water  Ice  Co.  f .  New  York 
Hygeia  Ice  Co.,  Supreme  Court  of  New  York,  June  29,  1892,  O'Brien,  J. 
(J9  N.  Y.  S.,  602).—/.  A,  McC, 

Dower— Divestment  op  by  Suit  in  Partition.— A  wife  is 
divested  of  dower  in  land  owned  by  her  husband  in  common  with  others 
by  partition  thereof  in  a  suit  to  which  her  husband  is  a  party,  though 
she  is  not  joined;  and  such  is  the  case  also  where  before  the  suit  he  had 
conveyed  his  undivided  interest,  he  and  his  granter,  but  not  his  wife, 
being  joined  as  parties :  Holley  v.  Glover,  Supreme  Court  of  South 
Carolina,  July  14,  1892,  McIver,  C.  J.  (15  Southeastern  Rep.,  605). 

Equity— Laches.— In  an  action  to  vacate  a  voluntary  deed,  con- 
veying in  trust  for  the  grantor  and  others  property  received  absolutely 
under  her  grandfather's  will,  evidence  that  the  grantor  a  few  months 
after  its  execution  was  advised  by  legal  counsel,  that,  while  unusual  in  its 
provisions,  it  was  unimpeachable;  that  some  years  later  her  fieither  told  her 
that  he  also  had  taken  and  received  similar  advice  thereon;  that  upon  a 
second  opinion,  taken  more  than  twelve  years  after,  favorable  to  its  im- 
peachment, she  promptly  brought  action,   negatives   her  laches  and 
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acquiescence:  Whitridge  v,  Whitridge,  Supreme  Court  of  Maryland, 
June  7,  1892,  McShbrry,  J.,  (O'Brien,  J.,  diss.)  (24  At  Rep.,  645).—/. 
A,  McC. 

Habeas  Corpus— Removal  of  Prisoner— Jurisdiction  of  Cir- 
cuit Court. — A  Federal  Court  has  jurisdiction  on  habeas  carpus  where 
a  person  who  has  been  arrested  upon  a  warrant  based  upon  an  indictment 
found  in  another  circuit  and  is  awaiting  removal,  to  look  into  the  indict- 
ment, so  far  as  to  be  satisfied  that  an  offence  against  the  United  States  is 
charged  and  that  it  is  such  an  offence  as  may  be  lawfully  tried  in  the 
forum  to  which  it  is  claimed  the  accused  should  be  removed :  In  re 
Terrell,  Supreme  Court  of  the  United  States,  Southern  District  of  New 
York,  June  28,  1892,  Lacombe,  J.  (51  Fed.  Rep.,  213).—//:  Z-.  C, 

Injunction— Labor  Unions— Intimidation  of  Employees.* — 
Where  the  members  of  a  labor  union  are  interfering  with  the  working  of 
the  complainant's  mine,  and  by  force,  threats  and  intimidation  are  pre- 
venting employees  from  working  therein,  a  court  of  equity  will  restrain 
by  injunction  such  labor  union  and  the  members  thereof  from  com- 
mitting such  acts  if  the  defendants  are  insolvent  and  the  threatened  acts 
are  such  that  their  frequent  occurrenpe  may  be  expected.  The  rule  that 
a  trespass  cannot  be  enjoined  unless  upon  realty  and  when  the  damage  is 
irreparable,  and  the  right  at  law  must  have  been  established,  has  no  ap- 
plication, as  no  title  to  realty  is  involved,  and  the  acts  complained  of  are 
not  a  direct  trespass  upon  realty,  but  only  such  as  indirectly  affect  the 
enjoyment  of  property  and  other  rights.  Nor  has  the  rule  that  equity 
will  not  interfere  for  the  prevention  of  crime  any  application,  the  acts 
complained  of  not  being  criminal  per  se^  but  unlawful  only,  but  which 
may  lead  to  the  commission  of  other  acts  purely  criminal :  Coeur  Dalene 
Consolidated  and  Mining  Co.  v.  Miners'  Union  of  Wander,  et  al,,  Circuit 
Court  of  the  United  States,  District  of  Idaho,  July  11,  1892,  Beatty,  J. 
(51  Fed.  Rep.,  260).—//.  L,  C, 

Intoxicating  Liquors — Original  Package.— On  the  trial  of  an 
indictment  for  selling  liquor  in  violation  of  law,  the  defendant's  testi- 
mony tended  to  show  that  he  was  the  agent  of  a  principal  who  carried  on 
business  in  another  State,  and  the  latter  delivered  the  liquor  to  a  railway 
company  for  transportation  in  bottles,  each  bottle  being  enclosed  in  a 
paper  bag.  The  company  without  defendant's  knowledge  placed  the 
bottles  in  boxes,  and  defendant  so  received  them.  Held:  that  the  bottles 
and  not  the  boxes  were  original  packages,  as  they  had  been  received  by 
the  carrier  as  such,  and  the  packing  into  boxes  was  without  the  knowl- 
edge of  tlie  consignor :  Tinker  v.  State,  Supreme  Court  of  Alabama,  June 
21,  1892,  per  Thorington,  J.  (11  So.  Rep.,  383).—//^.  N,  S. 

Mechanics'  Liens— Rights  of  Sub-contractor.— A  sub-con- 
tractor does  not  lose  his  right  to  file  a  lien  on  a  building  by  the  failure 
of  the  principal  contractor  to  keep  his  agreement  with  the  owner  to  de- 
liver the  building  free  of  all  liens,  which  was  entered  into  after  the  sub- 

1  For  a  criticism  of  this  class  of  cases,  see  Ambrican  Law  Rboistkr  and  Rb' 
VIEW,  Janiiary,  1893.  (i)  "  Equity  Jurisdiction  as  applied  to  Crimes  and  Misdemean- 
ors/' by  R.  C.  McMurtrie,  Esq. 
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contractor  began  work,  and  of  which  he  had  no  notice :  Cook,  et  aL  v. 
Williams,  //  a/.,  Supreme  Court  of  Pennsylvania,  July  13,  1892,  per 
Sterrett,  J.  (24  Atl.  Rep.,  746).—//:  N,  S, 

Negwgkncb,  Contributory— Passenger  in  Private  Vehici^e.  ' 
— One  who  while  riding  in  the  private  carriage  of  another  at  his  invita- 
tion, is  injured  by  the  negligence  of  a  third  person,  may  recover  against 
the  latter,  notwithstanding  the  negligence  of  the  owner  of  the  carriage  in 
driving  his  team  may  have  contributed  to  the  injury,  where  the  person 
injured  is  without  fault  and  has  no  authority  over  the  driver  i  Union 
Pacific  Railway  Co.  v.  Lapsby,  Circuit  Court  of  Appeals  of  the  United 
SUtes,  Eighth  Circuit,  June  13,  1892,  Sa^nborn,  J.  (51  Fed.  Rep.,  174).— 
H.  L,  C. 

Negotiabi^e  Instrument— Notice  of  Protest— Rei^ease.— In 
an  action  by  a  holder  against  the  endorser  of  a  promissory  note,  it  was 
held:  (i)  That  the  fact  that  the  holder  enclosed  a  notice  of  protest  in  an 
envelope,  with  a  direction  to  return  to  the  sender,  if  not  called  for  in  so 
many  days,  printed  thereon,  and  addressed  the  envelope  to  the  indorser 
by  street  and  number,  and  deposited  it  in  the  mail  box;  and  that  the 
ietter  was  never  returned  to  him  is  sufficient  to  charge  the  indorser;  (2) 
part  pa3rment  by  the  maker  of  an  overdue  note  was  insufficient  considera- 
tion to  support  a  promise  to  extend  the  time  of  payment,  and  the  indorser 
is  not  thereby  discharged:  Manchester  v.  Van  Brunt,  City  Court  of  New 
York,  July  i,  1892,  O'Brien,  J.  (19  N.  Y.  S.,  685).—/.  A,  McC, 

Salvage— Pilot-Boat— Public  Policy  Regulating  Compensa- 
tion.— Where  a  steamship  went  ashore,  through  fault  of  her  pilot,  and 
salvage  service,  in  pulling  her  afloat,  was  rendered  by  the  pilot  boat 
attending  to  take  off"  the  pilot.  Held:  That  it  was  against  public  policy 
that  a  liberal  salvage  award  should  be  made  to  the  pilot  boat  under  the 
circumstances:  The  Relief,  District  Court^^of  the  United  States,  District  of 
Maryland,  July  2,  1892,  Morris,  J.  (51  Fed.  Rep.,  252).—//:  Z.  C 

Trusts— Mingling  Trust  Funds— Assignments  for  Benefit 
OF  Creditors — Preferences.— A  trustee  who  had  been  directed  by  the 
Court  to  invest  the  trust  fund  in  real  estate  mortgages,  allowed  a  firm, 
of  which  he  was  a  member,  to  use  these  funds  without  furnishing  the 
security  upon  which  he  was  authorized  to  lend  them.  Shortly  after,  the 
firm  became  insolvent,  and  executed  a  mortgage  to  secure  these  funds, 
on  the  same  day  that  they  executed  an  assignment  for  the  benefit  of 
creditors.  A  bill  was  filed,  the  object  of  which  was  to  declare  the  execu- 
tion of  the  mortgage  part  and  parcel  of  the  general  assignment.  Held: 
That  in  the  absence  of  an  agreement  in  writing,  given  by  the  firm  at 
the  time  the  loan  was  made,  to  secure  repayment  of  the  money  by  a 
lien  on  particular  property,  which  can  be  identified,  the  cestui  que  trust, 
has  no  more  than  the  rights  of  a  simple  contract  creditor,  and  the  firm 
cannot  prefer  him  in  an  assignment  While  the  law  permits  an  insolvent 
to  prefer  one  or  more  creditors  by  sale  of  property  in  satisfaction  of  debts, 
yet  a  preference  in  a  general  assignment,  or  a  mortgage,  in  which  cases 
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some  interest  to  the  debtor  remains  in  the  property,  is  void:  Ellison, 
et.  al,f  V.  Moses,  ei,  aL^  Supreme  Court  of  Alabama,  May  17,  1892,  Per 
Wai^ker,  J.  (II  So.  Rep.,  347).—//:  L,  C. 

Wii*i3— Powers  in  Execution  Revoked  Revives  Prior  Exe- 
cution.— A  life  tenant,  with  power  to  dispose  of  the  land  by  deed  or  will, 
first  made  a  will  disposing  of  the  land,  and  then  executed  a  deed  retaining 
a  bond  and  mortgage.  Subsequently,  the  land  was  reconveyed  to  the 
grantee  in  satisfaction  of  the  bond  and  mortgage.  Held:  That  the  deed 
was  rescinded  by  the  reconveyance,  that  the  power  of  the  life  tenant  to 
dispose  of  the  property,  was  not  exhausted  thereby;  and,  therefore,  the 
prior  execution  of  the  power  by  will  remained  in  full  force  and  effect: 
Burkett  v.  Whittemore,  Supreme  Court  of  South  Carolina,  July  30,  1892, 
McIver,  C.  J.  (15  Southeastern  Rep.,  616).— »^.  D,  L, 


Addendum. 


Interstate  Commerce  Commission— Discrimination  in  Rates. 
— Since  the  above  went  to  press  we  have  received  the  following  impor- 
tant decision  relative  to  the  powers  of  the  Interstate  Commerce  Commis- 
sion in  Circuit  Court  for  the  Southern  District  of  New  York.  The 
decision  is  as  follows :  Upon  the  petition  of  the  Interstate  Commerce 
Commission  was  filed  in  the  court  under  the  sixteenth  section  of  the 
Act  to  regulate  commerce,  for  the  enforcement  of  its  order  requiring 
the  defendant  to  cease  and  desist  from  carrying  any  article  of  imported 
traffic  shipped  from  any  foreign  port  upon  through  bills  of  lading  to  any 
place  within  the  United  States  at  any  other  than  the  same  rates  estab- 
lished by  the  inland  tariff  of  the  defendant  ior  the  carriage  of  other  like 
kind  of  traffic,  Held, 

(i)  That  the  proceeding  is  not  defective  because  the  Southern  Pacific 
Company,  a  connecting  carrier  participating  with  defendant  in  the  car- 
riage between  certain  points,  was  not  made  a  party  defendant  herein.  If 
the  defendant  is  violating  a  proper  order  of  the  Commission  it  should  be 
restrained  from  doing  so  and  it  cannot  escape  upon  the  objection  that 
another  wrong-doer  is  also  violating  it. 

(2)  The  Interstate  Commerce  Act  would  be  emasculated  in  its  reme- 
dial efficacy,  if  not  practically  nullified,  if  a  carrier  can  justify  a  discrimi- 
nation in  rates  merely  upon  the  ground  that  unless  it  is  given  the  traffic 
obtained  by  giving  it  would  go  to  a  competing  carrier.  A  shipper  having 
a  choice  between  competing  carriers  would  only  have  to  refuse  to  send 
his  goods  by  one  of  them  unless  given  exceptional  rates  to  justify  that 
one  in  making  the  discrimination  in  his  favor  on  the  ground  of  the  neces- 
sity of  the  situation.  The  order  prayed  for  in  the  petition  is  granted : 
Interstate  Commerce  Com.  v.  Texas  &  Pacific,  October  5,  1892,  per  Wai^- 
LACE,  J. 
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THE  BRITISH  SIDE  OF  THE  BEHRING  SEA 
CONTROVERSY.^ 


By  Lawrbncb  Godkin,  Esq. 


It  is  proposed  in  this  article  to  state  briefly  some  of 
the  arguments  which  the  British  government  may  advance 
in  its  controversy  with  the  United  States  over  the  seal  fish- 
eries in  the  Behring  Sea.  It  will  be  assumed,  for  the  pur- 
poses of  this  discussion,  that  certain  facts  will  be  proved  or 
admitted  before  the  arbitrators,  to  wit:  that  a  large  amount 
of  capital  belonging  to  citizens  of  the  United  States  is  in- 
vested in  the  seal  fisheries  of  Behring  Sea;  that  many  citi- 
zens of  the  United  States  are  engaged  in  that  industry; 
that  the  fiir  bearing  seals  inhabit  the  shores  of  Alaska,  but 
migrate  to  the  PrybyJoflF  Islands  to  breed,  and  that  these 
islands  are  owned  by  the  United  States;  that  British  subjects 
have  been  killing  female  seals  in  breeding  time  in  the  law  of 
open  waters  of  the  Behring  Sea  surrounding  the  Prybylofif 

^  Mr.  Stephen  B.  Stanton,  in  the  December  number,  will  present  the 
American  side  of  the  controversy.  See  the.  statement  of  the  case  by 
Henry  Flanders,  Esq.  in  the  September  issue  of  Thv  American  Law 
Rbobtbr  and  Rbvivw. 
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Islands,  and  outside  of  what  is  commonly  known,  in  the 
territorial  jurisdiction,  as  the  three-mile  limit;  and  that  the 
circumstances  under  which  these  British  subjects  take  the 
seals  are  such  as  have  resulted  in  a  distinct  diminution  in 
the  number  of  seals  in  the  Behring  Sea,  and  will  eventually 
result  in  their  extermination. 

It  is  believed  that  the  foregoing  statement  fairly  pre- 
sents the  contention  of  the  United  States,  in  so  far  as  these 
facts  are  concerned,  but  although  these  facts  will  be  consid- 
ered as  admitted  for  the  purposes  of  this  article,  it  should 
be  borne  in  mind  that  they  have  not  been  admitted,  as  yet 
— at  least  without  considerable  qualification  —  by  Great 
Britain. 

From  an  examination  of  the  correspondence  between 
Mr.  Blaine  and  Lord  Salisbury,  and  of  various  writings 
including  Mr.  Phelp's  able  article  in  Harper^  s  Magazine^ 
in  which  the  claims  of  the  United  States  have  been  set 
forth,  it  would  appear  that,  when  analyzed,  the  present 
condition  of  the  United  States,  on  the  law,  is  that  this 
government  has  a  right  to  prevent  British  subjects  from  kil- 
ling seals  in  Behring  Sea  outside  the  three-mile  limit,  for 
three  reasons:  ist,  because,  owing  to  the  habitat  and  habits 
of  the  Alaskan  seal,  and  the  circumstances  surrounding  the 
seal  industry  in  Behring  Sea,  the  people  of  the  United 
States  have  a  right  of  property  in  the  seals  which  is  not 
divested  when  they  wander  beyond  the  three-mile  limit; 
2d,  because  it  is  contra  bonos  mores  for  the  subjects  of  any 
nation  to  kill  animals  so  useful  to  all  nations  under  circimi- 
stances  which  threaten  speedy  extermination  of  the  species; 
3d,  because  Behring  Sea  is,  as  between  Great  Britain  and 
the  United  States,  an  open  or  a  high  sea  in  a  qualified  sense 
only,  for  the  reason  that  the  United  States  took  from  Rus- 
sia certain  jurisdictional  rights  in  this  sea,  which  rights 
had  been  conceded  and  acquiesced  in  by  Great  Britain. 

These  propositions  will  be  taken  up  in  the  order  in 
which  they  have  be^n  stated,  which  is,  in  the  opinion  of 
the  writer,  their  order  of  merit,  and  first,  therefore,  let  us 
examine  the  contention  that  the  United  States  has  a  right 
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of  property  ih  the  seals.  It  will  be  assumed  that  all  seals 
whose  killing  by  British  subjects  it  is  sought  to  prohibit, 
are  seals  which  have  been  bom  on  American  soil,  or  which 
have  their  habitation  on  American  soil;  for  it  is  scarcely  to 
be  supposed  that,  on  the  property  theory  at  least,  the  United 
States  would  claim  that  it  has  a  right  to  prohibit  the  killing 
of  Russian  seals  in  Behring  Sea.  This  right  might  be 
claimed  on  one  of  the  other  grounds  which  has  been  ad- 
duced, but  not  on  the  theory  of  property  in  the  seal.  As- 
simiing,  therefore,  that  all  the  seals  which  have  been 
killed,  or  which  are  in  danger  of  being  killed,  in  breeding 
time  by  British  subjects  are  American  seals,  can  there  be 
such  a  right  of  property  in  wild  seal  roaming  at  large  in 
Behring  Sea  as  will  entitle  the  United  States,  or  any 
citizen  thereof  to  prohibit  the  citizens  of  another  State 
from  killing  the  seal  when  found  without  the  three-mile 
limit? 

Now,  there  is  no  international  law,  properly  so  called, 
on  the  subject  of  property  in  wild  animals,  and,  therefore, 
we  must,  to  a  certain  extent,  at  least,  be  guided  to  our  de- 
termination by  the  principles  and  precedents  of  the  common 
and  civil  law,  and  particularly  by  those  of  the  common  law, 
because  that  is  the  system  of  law  which  obtains  in  both  the 
contending  countries. 

In  his  letter  to  Sir  Julian  Paunceforte  of  May  22, 
1890,  Lord  Salisbury  said: 

'*  Fur  seals  are  indisputably  animals /erte  naturce^  and 
these  have  universally  been  regarded  by  jurists  as  res  nul- 
lius  until  they  are  caught;  no  person,  therefore,  can  have 
property  in  them  until  he  has  reduced  them  into  possession 
by  capture." 

Blackstone  says  that  an  individual  may  have  a  qual- 
ified property  in  creatures  that  are  fer^  naturce  ^^ propter 
primlegtum  ;^'*  that  is,  he  may  have  the  privilege  of  hunt- 
ing, taking  and  killing  them,  in  exclusion  of  other  persons, 
so  long  as  they  continue  within  his  liberty;  and  may  re- 
strain any  stranger  from   taking  them   therein;  but  the 
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instant  they  depart  into  another  liberty,  this  qualified  pro- 
perty ceases.* 

The  only  way  in  which  one  can  acquire  property  in 
wild  animals  is  by  reclaiming  them.  There  are  three  ways 
of  reclaiming  a  wild  animal:  by  killing  it,  and  getting  pos- 
session of  the  carcass;  by  getting  physical  control  of  it — 
that  is,  by  getting  it  in  such  position  that  its  movements 
can  be  controlled — and  lastly,  by  taming  it* 

A  brief  review  of  some  of  the  practical  applications  of 
the  above  principles  by  the  Courts  of  the  United  States 
may  illuminate  the  question.  For  instance,  bees  are  not 
the  subject  of  property  until  actually  hived,  and  he  who 
first  encloses  them  in  a  hive  becomes  their  proprietor.*  And 
doves  are  wild  animals,  and  not  the  subject  of  larceny, 
unless  they  are  in  the  owner's  custody,  as  in  a  dove  house, 
or  in  a  nest,  before  they  are  able  to  fly.*  Fish,  unless  re- 
claimed, confined,  or  dead,  and  valuable  for  food,  are  not 
considered  to  be  property.*  One  who  hunts  a  fox  acquires 
in  it  no  property  merely  by  the  pursuit;  and  so,  if  another, 
in  the  sight  of  the  pursuer  kills  it  and  appropriates  it  to 
his  use,  no  action  will  lie.*  And  in  one  of  the  United  States, 
at  least,  the  common-law  right  to  hunt  for  animals  ferce 
natures  in  the  uncultivated  and  unenclosed  grounds  of  an- 
other has  been  recognized.^ 

And  so,  in  the  civil  law,  it  is  the  rule  that  there  can 
be  no  property  in  wild  animals  unless  they  have  been 
reclaimed;  and  even  after  they  have  been  reclaimed,  the 
right  of  property  in  them  can  be  divested  by  their 
escape,  unless  they  are  capable  of  identification.*  Now 
it  must  be  conceded  that  fur  seals  are  feres  natures^  and 

^  Blackstone'8  Commentaries,  Book  2,  Ch.  25. 

*  Bishop's  Criminal  Law,  Vol.  II.,  sec.  775,  776. 
'  GiUet  V,  Mason,  7  Johnson,  16. 

*  Commonwealth  v.  Chase,  9  Pick.,  15. 
»  State  V.  Krider,  78  N.  C,  481. 

*  Buster  v,  Newkirk,  30  Johnson,  75. 

^  Bronghton  v.  Singleton ,  2  Nott  &  McCord,  338;  McConico  v.  Sin- 
gleton, 5  Mill,  South  Carolina,  244. 

*  Grotius,  RighU  of  War  and  Peace,  Bk.  2,  Ch.  8. 
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it  can  scarcely  be  contended  that  the  United  States  has 
reclaimed  the  Alaskan  seals.  It  is  diflScult,  therefore,  to 
discover  any  principle  or  precedent  of  municipal  law  upon 
which  the  United  States  can  base  a  claim  to  a  right  of  pro- 
perty in  the  Alaskan  seals — ^at  least,  when  they  are  beyond 
the  three-mile  limit. 

But  it  may  be  contended  that  the  matter  in  contro- 
versy is  not  one  to  be  decided  by  precedents,  or  want  of 
precedents,  or  codes,  or  omissions  from  codes  in  municipal 
law,  which  confine  and  narrow  the  determination  of  ques- 
tions of  meum  and  tuum  as  between  individuals;  that  the 
case,  under  the  circimistances  under  which  it  has  arisen, 
is  to  be  decided  by  a  higher  law  and  broader  principle. 
This  brings  us  to  the  consideration  of  the  contention  that 
the  killing  of  the  seals  is  contra  bonos  mores.  A  satisfac- 
tory definition  of  an  act  which  is  said  to  be  contra  bonos 
mores^  as  used  by  Mr.  Blaine,  may  be  an  act  which  is 
contrary  to  some  rule  of  conduct  which  is  recognized  by 
civilized  nations  to  be  a  rule  of  conduct  for  reasons  of  mo- 
rality. The  last  three  words  of  this  definition  are  impor- 
tant; for  an  act  may  be  contrary  to  some  rule  of  conduct 
which  has  been  recognized  on  grounds  of  expediency.  The 
rules  which  have  been  generally  adopted  by  civilized  com- 
munities prohibiting  the  killing  of  game  at  certain  seasons 
of  the  year,  come  within  the  latter  category.  We  pro- 
hibit the  killing  of  partridges  in  breeding  time,  not  because 
it  is  more  immoral  to  kill  them  at  that  time,  but  because, 
if  it  is  not  prohibited,  we  shall  have  fewer  partridges  to  kill 
next  year.  And  so,  it  may  be  inexpedient  to  allow  the 
killing  of  female  seals  in  breeding  time,  because  it  will  re- 
sult in  the  extermination  of  the  species;  and,  for  that  rea- 
son, it  may  be  for  the  advantage  of  both  nations  that  Great 
Britain  and  the  United  States  should  agree  upon  a  close 
season  in  Behring  Sea,  during  which  the  killing  of  seals 
should  be  prohibited;  but  it  is  not  contrary  to  any  recog- 
nized rule  of  morality  to  kill  them  at  that  time.  It  is  only 
contrary  to  natural  and  reasonal>le  economy.  But,  because 
a  thing  has  been  generally  prohibited  for  economic  reasons, 
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it  does  not  follow  that  it  is  contrary  to  moral  law,  or  op- 
posed to  any  rule  of  international  law. 

It  is  true  that  the  collection  of  rules  for  the  conduct  of 
civilized  nations,  in  their  relations  with  each  other,  which 
is  called  International  Law,  has  grown  up  and  developed 
out  of  the  necessities  of  civilization  and  fundamental  prin* 
ciples  of  morality;  but  they  are  rules  which  have  been 
tacitly  assented  to,  relied  on,  and  applied  by  the  great 
powers  for  generations,  until  they  have  become  an  unwrit- 
ten international  code,  whose  binding  force  is  recognized. 
An  example  is  to  be  found  in  the  crime  of  piracy.  Inde- 
pendent of  any  treaty,  convention  or  express  agreement  of 
any  kind,  it  is  recognized  by  all  the  nations  that  each  nation 
may  seize  and  punish  a  pirate,  no  matter  of  what  nation  the 
pirate  may  claim  to  be  a  citizen.  But,  unless  a  specific  act 
is  a  violation  of  some  of  the  fundamental  principles  of  mo- 
rality, or  has,  in  some  way,  been  recognized  by  the  great 
powers  as  an  oflFence  against  the  law  of  nations,  no  nation 
has  the  right  to  forcibly  prevent  the  citizens  of  another 
nation  firom  the  commission  of  that  act,  or  punish  them  for 
its  commission,  except  within  its  own  territorial  jurisdic- 
tion. There  the  nation  is,  of  course,  supreme.  The  United 
States  may  prevent  the  killing  of  seals  in  breeding  time 
within  the  three-mile  limit,  just  as  it  may  prevent  the  kill- 
ing of  buffalo  in  the  United  States;  but,  outside  of  the 
three-mile  limit,  it  may  not,  unless  the  killing  of  animals 
fercB  naturcB  under  such  circumstances  is  contrary  to  some 
moral  law  recognized  by  Great  Britain  and  the  United 
States,  or  is  a  recognized  offence  against  the  unwritten 
code  of  international  law,  or  unless  the  nations  have  ex- 
pressly covenanted  and  agreed  that  this  act  shall  be  con- 
sidered unlawful;  and,  even  in  the  latter  case,  only  such 
nations  as  have  entered  into  the  covenant  or  agreement  are 
bound  by  its  terms. 

An  illustration  and  example  of  international  law  estab- 
lished and  binding  only  by  convention  or  assent  of  the  par- 
ties, may  be  found  in  the  instances  cited  by  Mr.  Blaine, 
of  the  assumption  by  Great  Britain  of  jurisdiction  of  the 
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"high  seas  beyond  the  three-mile  limit.  Mr.  Bu\.iNE  pointed 
out,  for  instance,  in  his  letter  of  December,  17,  1890,  to  Sir 
Julian  Paunceforte,  that,  in  1816,  while  the  first  Napo- 
leon was  a  captive  on  the  island  of  St  Helena,  Great 
Britain  passed  a  statute  forbidding  the  ships  of  any  nation- 
ality to  hover  within  eight  leagues  of  the  coast  of  that  isl- 
and. By  the  Treaty  of  Paris  in  181 5,  the  governments  of 
Great  Britain,  Austria,  Russia  and  Prussia  had  agreed  that 
Great  Britain  should  be  the  custodian  of  Napoleon.  But 
assume  that  an  attempt  had  been  made  by  Great  Britain  to 
seize  a  ship  of  any  other  nation,  not  a  party  to  the  Treaty 
of  Paris,  as,  for  instance,  a  ship  of  the  United  States,  for  a 
violation  of  this  hovering  Act,  it  is  reasonable  to  suppose 
that  the  British  government  would  have  at  once  disavowed 
the  Act,  and  the  ship  would  have  been  released,  for  the  rea- 
son that  the  oflFence  of  hovering  within  eight  leagues  of  the 
coast  of  St  Helena  was  not  an  oflFence  against  the  recog- 
nized law  of  nations,  but,  at  the  utmost,  was  only  a  viola-^ 
tion  of  the  Treaty  of  Paris,  which  was  binding  only  upon 
the  parties  who  assented  to  it  It  is  reasonable  to  suppose 
this,  because  such  was  the  principle  applied  by  Lord  Sto- 
WELL  in  the  case  of  '^Le  Louis."*  *'Le  Louis'*  was  a 
French  ship  employed  in  the  slave  trade.  She  was  seized 
by  an  English  armed  vessel  oflF  the  coast  of  Africa.  Lord 
Stowell  ordered  her  release  upon  the  ground  that  the 
British  Slave  Trade  Act  could  not  aflfect  the  rights  or  inter- 
ests of  foreigners,  unless  it  was  founded  upon  the  principles, 
and  imposed  regulations,  that  were  consistent  with  the  law 
of  nations.  He  pointed  out  that  trading  in  slaves,  though 
generally  recognized  to  be  wicked,  and  though  forbidden 
by  the  British  Parliament,  was  not  forbidden  by  the  law  of 
nations;  nor  had  France,  though  disapproving  of  the  slave 
trade,  ever  allowed  that  the  oflfence  of  trading  in  slaves  by 
French  subjects  should  be  cognizable  by  any  authorities 
except  their  own.  Lord  Stowell's  language  is  pertinent 
here. 

**But,''  he  said,  **a  nation  is  not  justified  in  assuming 

1  2  DodsoB,  211. 
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rights  that  do  not  belong  to  her,  merely  because  she  intends 
to  apply  them  to  a  laudable  purpose;  nor  in  setting  out 
upon  a  minor  crusade  of  converting  other  nations  by  Acts 
of  unlawful  force." 

And  so  of  the  other  illustrations,  adduced  by  Mr. 
Blaine,  of  jurisdiction  outside  the  three-mile  limit  assumed 
by  Act  of  the  British  Parliament  Grant,  if  you  like — 
what  is,  however,  not  the  case — ^that  all  such  Acts  were  so 
worded  as  to  be  intended  to  affect  the  citizens  of  other 
nations  than  Great  Britain,  still  they  would  be  null  and 
void  as  against  such  foreign  nations,  unless  assented  to  by 
them  or  unless  in  conformity  with  the  law  of  nations.  The 
killing  of  seals  in  breeding  time  is  not,  any  more  than  the 
slave  trade  was,  an  offence  against  the  recognized  law  of 
nations,  and  no  Act  of  Congress  of  the  United  States  or 
claim  of  that  government  can  make  it  an  offence  against 
the  law  of  nations  in  so  far  as  any  other  government  is 
concerned,  unless  such  other  government  acquiesce  in  that 
proposition.  - 

Hence  it  would  seem  that  the  Government  of  the 
United  States  has  no  right  to  protect  the  seals  by  prohibit- 
ing their  killing  outside  the  three-mile  limit,  unless  there 
is  some  other  claim  of  jurisdiction  than  that  derived  from 
the  general  principles  of  international  law.  And  this 
brings  us  to  the  consideration  of  what  jurisdictional  rights 
the  United  States  has  in  Behring  Sea  by  treaty  or  assent 
of  Russia  or  Great  Britain.  It  is  impossible  within  the 
space  allowed  for  this  article  to  do  full  justice  to  this  branch 
of  the  subject.  It  involves  a  discussion  of  maps  which 
cannot  be  reproduced  here,  but  the  main  proposition  con- 
tended for  by  the  United  States  may  be  answered  thus.  By 
an  imperial  ukase  of  the  Emperor  Alexander,  issued  in 
1 82 1,  Russia  claimed  exclusive  jurisdiction  of  a  marginal 
belt  of  Behring  Sea,  extending  one  hundred  Italian  miles 
from  the  shore.  This  claim  was  resisted  by  the  United 
States.*  The  result  was  the  Treaty  of  1824  between  the 
United  States  and  Russia,  by  which  it  was  provided  that 
*  Letter  from  J.  Q.  Adams  to  Mr.  Poletica,  March  30,  1822. 
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the  respective  citizens  and  subjects  of  the  United  States  and 
Russia  **  shall  be  neither  disturbed  nor  restrained,  either  in 
navigation  or  fishing,''  in  any  part  **of  the  great  ocean 
commonly  called  the  Pacific  Ocean  or  South  Sea."  By  a 
treaty  between  Russia  and  Great  Britain,  concluded  in  1825, 
it  was  provided  **that  the  respective  subjects  of  the  high 
contracting  parties  shall  not  be  troubled  or  molested  in  any 
part  of  the  ocean  commonly  called  the  Pacific  Ocean,  either 
in  navigating  the  same,  in  fishing  therein,"  etc. 

It  will  be  observed  that  both  of  these  treaties  were  en- 
tered into  with  the  view  of  determining  the  jurisdiction  of 
Russia  in  the  Behring  Sea,  and  that  they  were  entered  into 
after  both  the  United  States  and  Great  Britain  had  expostu- 
lated against  the  ukase  before  mentioned.  Mr.  Blaine 
contends  that  neither  the  words  *  *  the  great  ocean  commonly 
called  the  Pacific  Ocean  or  the  South  Sea,"  in  the  Treaty 
with  the  United  States,  nor  the  words  **  the  ocean  com- 
monly called  the  Pacific  Ocean"  in  the  Treaty  with  Great 
Britain,  was  intended  to  include  the  Behring  Sea;  and  in 
his  letter  to  Sir  Julian  Paunceforte,  of  December  17, 
1890,  Mr.  Blaine  says: 

**If  Great  Britain  can  maintain  her  position  that  the 
Behring  Sea  at  the  time  of  the  treaties  with  Russia  of  1824 
and  1825  was  included  in  the  Pacific  Ocean,  the  Government 
of  the  United  States  has  no  well  grounded  complaint  against 
her." 

The  reasons  why  it  would  seem, that  the  Behring  Sea, 
at  the  time  of  these  treaties,  was  intended  to  be  included  in 
the  Pacific  Ocean  is  that,  in  the  first  place,  the  dispute  to 
settle  which  the  treaties  were  made,  was  in  part,  in  relation 
to  the  jurisdiction  claimed  by  Russia  over  Behring  Sea;  and, 
in  the  second  place,  because  in  his  statement  to  Mr.  Middle- 
TON,  in  his  letter  of  July  22,  1823,  ^^^'  Adams  uses  the 
following  clause: 

**From  the  tenor  of  the  ukase,  the  pretensions  of  the 
Imperial  government  extend  to  an  exclusive  territorial 
jurisdiction  firom  the  forty-fifth  degree  of  north  latitude  on 
the  Asiatic  coast  to  the  latitude  of  fifty-one  degrees  north  on 
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the  western  coast  of  the  American  continent;  and  they 
assume  the  right  of  interdicting  the  navigation  and  the 
fishery  of  all  other  nations  to  the  extent  of  one  hundred 
miles  from  the  whole  of  that  coast  The  United  States  can 
admit  no  part  of  these  claims." 

And,  as  Lord  Salisbury  expressed  it  in  his  letter  to 
Sir  Julian  Paunceforte,  of  August-  2,  1890,  in  order  to 
infer  that  the  United  States  did  not  intend  to  include  Behr- 
ing  Sea  in  its  denial  of  Russia's  claim  of  jurisdiction,  we 
would  have  to  conclude  **  that,  when  Mr.  Adams  used  these 
clear  and  forcible  expressions,  he  did  not  mean  what  he 
seemed  to  say;  that,  when  he  stated  that  the  United  States 
could  admit  no  part  of  these  claims,  he  meant  that  they 
admitted  all  that  part  of  them  which  related  to  the  coast 
north  of  the  Aleutian  Islands." 

By  the  fourth  article  of  the  Treaty  between  the  United 
States  and  Russia,  it  was  provided  that  **  during  a  term  of 
ten  years,  counting  from  the  signature  of  the  present  con- 
vention, the  ships  of  both  powers  on  which  belong  to  their 
citizens  or  subjects,  respectively,  may  reciprocally  frequent, 
without  any  hindrance  whatever,  the  interior  seas,  gulfs, 
harbors  and  creeks  upon  the  coast  mentioned  in  the  preced- 
ing article  for  the  purpose  of  fishing  and  trading  with  the 
natives  of  the  country.''  Thereafter,  the  term  of  ten  years 
mentioned  in  Article  4  having  expired,  the  question  arose 
between  the  United  States  and  Russia  as  to  whether  the 
expiration  of  that  period  of  time  did  or  did  not  affect  the 
right  granted  by  Article  i  o£  the  treaty,  to  frequent  the 
coasts  of  Behring  Sea.  This  question  was  never  settled, 
and  Russia  reftised  to  comply  with  the  request  of  the 
United  States  to  renew  Article  4  of  the  treaty. 

Such  were  the  rights  of  Russia  and  the  United  States 
respectively  when  Alaska  was  ceded  to  the  United  States 
in  1867.  By  the  treaty  of  cession  of  1867,  all  the  rights 
and  privileges  which  Russia  had  in  Behring  Sea  passed  to 
the  United  States;  and  if,  as  would  appear  to  be  the  case, 
Russia  never  had  a  jurisdictional  right  extending  to  one 
hundred  Italian  miles  of  the  coast  of  Behring  Sea,  the 
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United  States  certainly  could  not  have  got  this  jurisdic- 
tional right  from  Russia.  And  if  the  words,  **the  ocean, 
commonly  called  the  Pacific  Ocean"  in  the  treaty  of  1825 
between  Russia  and  Great  Britain  included  Behring  Sea, 
as  Great  Britain  would  rightly  appear  to  claim  that  it  did, 
the  contention  that  Great  Britain  ever  acquiesced  in  or 
-conceded  Russia's  claim  of  jurisdiction  to  one  hundred 
miles  firom  the  coast  cannot  be  supported. 

In  conclusion,  it  may  not  be  without  interest  to  cite 
the  position  taken  by  the  United  States  in  1875  ^^  regard  to 
jurisdiction  over  large  seas  and  bays.  In  that  year  Mr. 
Fish,  then  Secretary  of  State,  wrote  to  the  Russian  gov- 
ernment as  follows: 

**  There  was  reason  to  hope  that  the  practice  which 
formerly  prevailed  with  powerful  nations  of  regarding  seas 
and  bays  usually  of  large  extent  near  their  coast,  as  closed 
to  any  foreign  commerce  or  fishery  not  specially  licensed  by 
them,  was,  without  exception,  a  pretension  of  the  past, 
and  that  no  nation  would  claim  exemption  from  the  general 
rule  of  public  law  which  limits  its  maritime  jurisdiction  to 
a  marine  league  from  its  coasts."* 
New  York,  October  20, 18^2. 


SUNDAY  LAWS  IN  THE  UNITED  STATES. 


By  Jambs  T.  Ringgou>,  Esq. 


The  constitutionality  and  the  construction  of  **  Sunday 
laws"  have  been  considered  by  the  courts  of  this  country 
in  nearly  one  thousand  cases.  So  far  as  the  mere  weight 
of  authority  can  settle  anything,  it  is  settled  that  such  laws 
are  valid  under  the  Federal  Constitution,  and  under  the 
constitution  of  every  State  in  which  their  validity  has  been 
contested. 

'  Wharton,  Digest  I,  106. 
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There  are  traces  of  a  union  of  Chtirch  and  State  else- 
where in  the  body  of  American  law  (as  in  statutes  against 
blasphemy,  qualifications  required  of  witnesses,  etc),  but 
Sunday  laws  are  by  far  the  most  conspicuous  portion  of 
this  inheritance  of  ours  from  the  English  form  of  govem- 
me;pt 

To  say  that  Sunday  laws  represent  a  union  of  Church 
and  State,  and  that  the  weight  of  authority  sustains  such  laws 
in  the  United  States  may  sound  to  some  like  an  impeach- 
ment of  our  judiciary,  because  the  absolute  separation  of 
the  two  is  commonly  regarded  as  an  axiom  of  American 
politics.     Yet  both  propositions  are  demonstrable. 

The  second,  of  course,  is  established  by  a  mere  count- 
ing of  the  cases.  The  reading  of  them  is  enough  to  estab- 
lish the  first.  Occasionally  an  objection  is  made  to  Sunday 
laws  as  interfering  with  the  rights  of  property,  etc.  But 
in  every  case  their  constitutionality  has  been  assailed,  and 
in  most  cases  it  has  been  exclusively  assailed  on  the  ground 
that  they  are  infringements  of  religious  liberty.  And  not 
one  of  the  judges  who  have  sustained  them  on  other  than 
religious  grounds  has  ever  ventured  the  assertion  that  they 
are  passed,  or  that  their  enforcement  is  asked  for,  on  any 
other  ground  than  these.  And  a  statute  which  is  passed 
or  the  enforcement  of  which  is -asked  for  on  religious 
grounds  represents  a  union  of  Church  and  State,  pro  tanto^ 
no  matter  what  other  grounds  the  courts  may  allege  for 
its  enforcement. 

It  is  diflScult  to  formulate  a  general  statement  in 
American  constitutional  law,  outside  of  the  Federal  system, 
because  the  language  of  the  State  constitutions  differs 
widely,  and  the  language  of  the  statutes  on  any  particular 

[NOTR.— In  a  book  entitled  "  Sunday :  Legal  AspecU  of  the  First  Day  of  the  Week,*^ 
by  the  present  writer  (Jersey  City :  Frederick  D.  Linn  &  Co.),  an  effort  has  been  made 
to  collect  and  classify  all  the  cases  of  importance  on  the  subject  which  have  been  de- 
cided  in  England  and  America  to  date  (1891).  In  the  following  article,  the  intention 
is  to  cover  the  entire  ground  as  thoroughly  as  may  be,  but  it  has  not  been  deemed 
necessary  to  cite  many  cases  which  simply  go  to  the  same  point.  Under  each  branch 
of  the  discussion  the  aim  is  to  present  a  typical  case,  the  ruling  or  dictum  of  which  fairly 
represents  the  average  spirit  of  the  cases  of  its  class.  So  far  as  the  writer  knows,  no- 
argument  has  yet  been  presented  in  favor  of  Sunday  laws  which  is  not  noticed  here, 
and  it  has  been  his  conscientious  endeavor  to  give  them  all  their  best  and  strongest 
expression.] 


Digitized  by 


Google 


SUNDAY  I^WS  IN  THE  UNITED  STATES.  725 

subject  is  equally  at  variance.  The  force  of  this  proposi- 
tion is  lessened,  but  it  is  by  no  means  nullified  by  the 
interesting  fact  discovered  and  noted  by  Mr.  Stimson  (see 
the  Preface  to  his  invaluable  '*  American  Statute  Law") 
that  there  are  in  the  Union  '*  streams  of  legislation,"  that 
is  to  say,  groups  of  States  (of  which  he  finds  three,  with 
some  anomalies)  whose  legislation  follows  a  uniform  line, 
difierent  from  that  followed  by  States  of  another  group. 

One  of  Mr.  Stimson's  ** streams  of  legislation"  is  fol- 
lowed by  twenty-nine  States,  whose  constitutions  declare 
in  substance  that  no  ** preference"  shall  be  given  by  law 
to  one  religious  sect  over  another.  If  we  admit  that  there 
is  a  like  intent  inspiring  the  somewhat  diversified  phrase- 
ology of  the  provisions  for  **  religious  equality,"  etc.  in 
States  outside  of  this  stream — ^as  we  must  admit,  unless  we 
are  prepared  to  admit  that  a  union  of  Church  and  State  may 
be  effected  in  such  States — then  we  may  frame  this  general 
statement  regarding  Sunday  laws,  as  the  result  of  the  de- 
cisions to  date:  It  is  concluded  that  they  would  be  invalid 
in  any  State,  if  they  gave  a  *' preference  "  to  one  religion 
over  another,  and  it  is  denied  that  they  give  any  such 
preference. 

The  constitutionality  of  a  statute  may  be  regarded  from 
two  standpoints — that  of  its  design,  and  that  of  its  effect. 
** Design"  here  must  not  be  confounded  with  *' motive." 
The  legislature  may  be  influenced  by  corrupt  motives  in  the 
accomplishment  of  a  design  within  its  constitutional  author- 
ity. Nothing  is  better  settled  than  that  upon  this  consider- 
ation the  courts  will  never  enter.*  But  suppose  the  legisla- 
ture, by  no  means  corruptly,  but  in  all  honesty  and  sincerity 
aims  at  the  accomplishment  of  a  design  which  it  is  forbidden 
by  the  Constitution  to  accomplish.  And  let  us  strengthen 
the  case  by  assuming  that  if  the  statute  passed  with  such  an 
aim  is  sustained  by  the  courts,  the  result  will  be  the  accom- 
plishment of  the  unconstitutional  design.  Are  the  courts 
justified  in  sustaining  the  statute  merely  because  some  other 

^  Ex  parte  McCardle,  7  Wal.,  506,  514;  Doyle  v.  Continental  Ins. 
Co.,  94  tJ.  S.,  535. 
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purpose  is  incidentally  eflfected,    at  which  the  legislature 
might  constitutionally  have  aimed? 

Now  religion  concerns  itself  with  two  things,  belief 
and  conduct,  and  the  distinction  between  one  religion  and 
another  is  two-fold— one  requires  a  certain  belief  and  cer- 
tain conduct  which  the  other  forbids  or  does  not  require. 
Hence,  it  is  not  enough  to  say  concerning  the  Sunday  lawi 
*f  what  religion  or  religious  creed  or  dogma  is  inculcated  in 
that  statute  ?  Or  what  religion  is  prohibited  ?  *  *  * 
Does  it  ask  that  any  citizen  shall  believe  in  the  God  of  the 
Bible  or  its  teachings,  or  the  doctrines  of  the  Bible,  the 
Koran  or  of  Confucius,  or  the  Talmud,  or  the  Old  or  New 
Testament?  Certainly  not "  * — ^because,  though  no  relig- 
ious creed  or  dogma  be  inculcated,  yet  a  **  preference  "  may 
be  given  by  a  statute  to  one  religion  over  another  by  the 
mere  regulation  of  conduct.  And  this  preference  is  given 
whenever  conduct  is  regulated  on  religious  grounds,  accord- 
ing to  the  special  prescription  of  any  religious  sect,  or  when 
the  design  of  a  statute  is  to  punish  an  offence  against  re- 
ligioa  as  such.  That  Sunday  laws  do  embody  the  prescrip- 
tion of  a  certain  sect  for  the  *' observance"  of  that  day  is 
indisputable.  Are  they  passed  on  religious  grounds  ?  Are 
they  designed  to  punish  oflfences  against  religion  as  such  ? 
Blackstone  classifies  them  with  the  provisions  against  **  apos- 
tasy,** ''heresy,"  ''non-conformity,"  and  the  like,  all  of 
which  things  he  calls  "  Offences  against  God  and  religion."* 
This  classification  is  followed  in  the  "Codes"  and 
Digests  of  Statutes  of  nearly  every  State  and  Territory  in 
the  Union.  In  dealing  with  the  Sunday  laws  the  courts 
uniformly  allude  to  them  as  provisions  against  "profana- 
tion" or  "desecration."'  But  only  a  sacred  thing  can  be 
profaned  or  desecrated;  and  whether  a  thing  be  sacred  or 
not  is  altogether  a  matter  of  religion.  So  that  to  punish 
*  Sundstrom'9  Case,  25  Tex.  App.,  133.  Sec  also  Specht*8  Case,  8^ 
Pa.  St,  325. 

*  Bk.  IV.,  ch.  4. 

'  *V.^.'*  Wood  v^  Brooklyn,  14  Barb.,  425;  Lindenmuller*8  Caae,  33. 
Barb.,  548;  Nenendorff  v,  Duryea,  69  N.  Y.,  557;  Nesbit^s  Case,  34  Pa.,. 
86. 
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profanation  or  desecration  is  to  punish  an  oflFence  against 
religion  as  such. 

That  Sunday  laws  are  passed  on  religious  grounds  is 
perfectly  well  known  to  every  reasonable  person.  Mr. 
TiEDEMAN  correctly  says  **  The  most  common  form  of  legal 
interference  in  matteKs  of  religion  is  that  which  requires 
the  observance  of  Sunday  as  a  holy  day.  In  these  days  the 
legal  requirements  do  not  usually  extend  beyond  the  com- 
pulsory cessation  of  labor,  the  maintenance  of  quiet  upon 
the  streets  and  the  closing  of  all  places  of  amusements; 
but  the  public  spirit  which  calls  for  the  compulsory  observ- 
ance of  these  regulations  is  the  same  which  in  the  colonial 
days  of  New  England  imposed  a  fine  for  an  unexcused  ab- 
sence from  Dimne  worship.  Although  other  reasons  have 
been  assigned  for  the  State  regulation  of  the  observance  of 
Sunday  in  order  to  escape  the  constitutional  objections  that 
can  be  raised  against  it  if  it  takes  the  form  of  a  religious 
institution,  those  who  are  most  active  in  securing  the  en- 
forcement of  the  Sunday  laws  do  so  because  of  the  religious 
character  of  the  day^  and  not  for  any  economical  reason. 
.  .  .  The  eflFectiveness  of  the  laws  is  measured  by  the  in- 
fluence of  the  Christian  idea  of  Sunday  as  a  religious  institu- 
tion.^^^  So  says  Judge  Cooley  **  It  is  clear  that  these  laws 
are  supportable  on  authority  notwithstanding  the  inconveni- 
ence which  they  occasion  to  those  whose  religious  sentiments 
do  not  recognize  the  sacred  character  of  the  first  day  of  the 
week.'^^^  And  what  is  this  but  saying,  and  saying  with  per- 
fect correctness  that  Sunday  laws  simply  embody  the  views 
of  those  who  cb  recognize  the  *' sacred''  character  of  the 
first  day  of  the  week,  and  are  therefore  passed  on  religious 
grounds  alone  ?  **  The  Jew  "  says  Judge  Cooley  in  a  pre- 
vious paragraph  *'may  plausibly  urge  that  the  law  dis- 
criminates against  his  religion^  and,  by  forcing  him  to  keep 
a  second  Sabbath  in  each  week  unjustly,  though  by  inAis- 
QreXxoUy  punishes  him  for  his  belief^'*     Why  **  plausibly?" 

^Limitations  of  Police  Power,  pp.  175-6,  see  76.    The  italics  are 
those  of  the  present  writer,  here  and  in  other  citations. 
'  Constitutional  Limitations,  p.  385,  ch.  xiii  (Ed.  1890); 
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Is  not  the  discrimination  perfectly  plain  ?    May  it  not  be 
conclusively  urged  ? 

But  the  fact  is  clear  enough  without  authority  that  Sun- 
day laws  embody  a  religious  dogma,  and  that  they  constrain 
the  citizen  on  religious  grounds  alone.  There  are  two  sides, 
again,  to  this  religious  character  of  Sunday  laws — the  side 
of  the  constrainer  and  the  side  of  the  constrained.  So  far 
as  the  latter  is  concerned,  the  real  spirit  of  such  legislation 
has  been  frankly  stated  by  a  North  Carolina  Judge  who 
says  that  work  on  Sunday  **  oflFends  us  not  so  much  because 
it  disturbs  us  in  practicing  for  ourselves  the  religious  duties 
or  enjoying  the  salutary  repose  or  recreation  of  that  day  as 
that  it  is  in  itself  a  breach  of  God^s  law  and  a  violation  of 
the  party^s  own  religious  duty^^  A  plainer  truth,  one  more 
clearly  and  fully  appreciated  by  Sunday  law  advocates, 
while  they  seek  to  ignore  and  even  deny  it,  was  never 
printed.  So  far,  then,  as  the  constrained  are  concerned, 
the  object  of  Sunday  laws  is  to  compel  them  to  perform  a 
religious  duty,  and  to  punish  an  offence  g^^nst  religion  as 
such.  And  as  this  religious  duty  is  exacted  by  some 
religious  communions  and  not  by  all,  the  *' preference" 
among  religions  is  established. 

In  strict  accordance  with  this  view  are  the  New  Hamp- 
shire decisions  on  the  point  of  what  constitutes  a  '*  dis- 
turbance "  of  one  person  by  another  on  Sunday.  At  first 
sight  it  might  seem  unobjectionable  to  provide  that  no  work 
should  be  done  on  Sunday  **  to  the  disturbance  of  others," 
as  is  done  in  New  Hampshire.  But  the  value  of  the  quali- 
fication, if  it  had  any,  is  destroyed  by  the  judicial  construc- 
tion. The  Court  has  taken  the  North  Carolina  view  that 
the  statute  was  intended  to  prevent  *'acts  calculated  to 
turn  the  attention  of  those  present  from  their  appropriate 
religious  duties  to  matters  of  more  worldly  concern,"  *  and 
hence  it  is  settled  in  that  State  that  business,  however 
quietly  conducted  on  Sunday,  ** disturbs"  those  engaged 
in  it,  and  that  a  man  is  **  disturbed,"  though  he  be  willing 

1  WiUiam's  Case,  4  Sec.  400. 

«  George  r.  George,  47  N.  H.,  27. 


Digitized  by 


Google 


SUNDAY  LAWS  IN  THE   UNITED  STATES.  729 

and  even  anxious  to  do  business  on  Sunday,  by  the  doing 
of  it,  or  by  any  act,  however  voluntary,  which  tends  to  dis- 
tract him  from  religious  observances^  * 

There  is  no  mitigation,  then,  of  Sunday  law  rigor  in 
the  use  of  the  proviso  about  disturbance.  Nor  is  the  New 
Hampshire  Court  to  be  reproached  for  pandering  to  the 
spirit  of  Puritanism  in  construing  its  law,  proviso  and  all, 
as  intended  to  apply  to  individual  conduct,  without  any 
reference  whatever  to  its  actual  effect  on  others.  How  the 
words  '*  to  the  disturbance  of  others'*  came  to  be  inserted 
in  the  New  Hampshire  statute  it  may  not  be  practicable  to 
ascertain  ;  but  there  can  be  no  doubt  that  they  would  have 
been  promptly  stricken  out  if  it  had  been  suggested  to  the 
fiamers  of  that  statute  that  such  words  might  be  taken  to 
mean  that  a  man  might  do  as  he  pleased  on  Sunday,  if  he 
only  did  it  quietly.  There  is  no  doubt  that  the  Court,  as 
in  duty  bound,  gave  eflFect  to  the  legislative  intent  in  its 
view  of  the  objects  of  the  Sunday  law. 

There  are  other  considerations  which  may  be  noted 
here  in  connection  with  the  subject  of  ''disturbance." 
Even  if  the  New  Hampshire  Court  were  wrong,  and  the 
word  was  meant  to  apply  to  others  than  the  doer  of  the 
act  in  question,  there  would  be  no  saving  efficacy  in  the 
phrase.  We  are  at  once  confronted  with  the  difficulty — 
who  is  to  determine  whether  or  not  one  man  is  disturbed  on 
Sunday  by  the  act  of  another?  If  the  first  man's  assertion 
is  to  be  taken  as  conclusive  on  the  subject,  of  course  there 
is  no  use  in  having  such  words  in  the  statute.  But  when  we 
admit  that  the  question  of  disturbance  vel  non  is  one  for 
judicial  determination  in  any  given  case,  we  see  at  once 
that  this  qualification  involves  a  fatal  confession  of  the 
nature  and  purpose  of  all  Sunday  laws.  For,  without  any 
statutes,  wherever  the  common  law,  or  any  other  logical 
system  of  jurisprudence  prevails,  that  is,  among  any  civil- 
ized people,  work  which  ''disturbs"  others  is  unlawful  at 
all  times.     To  "  disturb,"  in  the  eye  of  the  law,  is  to  in- 

*  See  Vamcy  v,  French,  19  N.  H.,  223  ;  Thompson  v,  WiUianis,  58 
,  Id.,  248. 
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fringe  on  some'  right  or  privilege  which  it  creates  or  recog- 
nizes. When,  therefore,  the  law  recognizes  a  privil^e  as 
existing  on  Sunday  which  exists  on  no  other  day,  and  con- 
siders that  acts  will  amount  to  a  **  disturbance  "  of  others 
on  Sunday  which  will  not  amount  to  such  disturbance  on 
any  other  day,  we  must  ask  ourselves  what  this  special 
privilege  of  Sunday  is,  which  is  thus  honored.  It  cannot 
be  the  right  **  peaceably  to  assemble."  In  every  American 
constitution  this  right  is  guaranteed  expressly  or  impliedly, 
and  it  exists  at  all  times.  Nor  does  it  matter  what  the  pur- 
pose of  assembling  may  be,  unless  it  be  tainted  with  treason. 
People  may  assemble  at  any  hour  of  the  day  or  night,  and 
talk  religion  or  infidelity,  or  politics  or  dress  reform,  and  if 
anybody  disturbs  their  assembly,  the  police  will  lock  him 
up.  The  right  of  assembly  and  the  question  of  what  con- 
stitutes a  disturbance  of  or  an  infringement  of  that  right 
does  not  in  the  smallest  degree  depend  on  the  object  of  the 
assembly,  as  religious  or  otherwise,  nor  does  it  depend  in 
the  smallest  degree  on  the  time  of  the  assembly,  as  on 
Sunday  or  Monday.  The  standard  of  the  law,  its  test  of 
the  right  and  its  violation  is  the  same  for  all  assemblies  and 
all  periods.  What  special  ** right"  is  it,  then,  which  is 
disturbed  on  Sunday  by  certain  acts  which  disturb  no  rights 
on  any  other  day  ?  Let  a  Pennsylvania  Court  answer  for 
us:  '*  There  are  other  rights  intimately  associated  with 
rights  of  conscience  which  are  worth  preserving.  The  right 
to  rear  a  family  with  a  becoming  regard  for  the  institutions 
of  Christianity^  and  without  compelling  them  to  witness 
hourly  infractions  of  one  of  its  fundamental  laws  "  * — that 
is  to  say,  Sunday  statutes  are  passed  to  compel  one  man  to 
observe  a  *'  fundamental  law"  of  Christianity  for  the  ben- 
efit of  another  man's  children.  But  a  statute  passed  for 
the  purpose  of  enforcing  a  law,  fundamental  or  otherwise, 
of  any  particular  religion  gives  a  **  preference  "  to  that  re- 
ligion, unless  an  equal  privilege  be  accorded  to  a  like  law  of 
every  other  religion. 

These  authorities  are  adduced  not  in  order  to  establish 

^  Johnston's  Case,  22  Pa.,  102. 
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the  proposition  that  Sunday  laws  embody  a  preference  of 
one  religion  over  another,  but  merely,  as  is  proper  in  an 
article  written  for  a  law  magazine,  to  show  that  this  fact 
has,  at  least  in  some  cases,  been  frankly  recognized  by  the 
courts.  It  would  be  equally  a  fact  if  all  the  courts  in  the 
country  denied  it.  All  the  decisions  of  all  the  courts 
cannot  make  black  white.  The  decision  of  a  court  may 
settle  whether  or  not  a  Sunday  law  is  enforceable,  but  it 
can  have  no  eflfect  upon  the  question  of  the  origin,  or  the 
inspiring  motive. of  such  legislation.  So  the  more  numer- 
ous decisions  (more  numerous  especially  among  the  later 
cases)  which  take  what  is  known  as  the  '*  secular  view  "  of 
Sunday  laws  are  of  no  account  whatever  as  evidence  of  the 
correctness  of  that  view,  because  this  is  a  question  not  of 
law  at  all,  but  of  historic  fact. 

It  has  been  said  that  the  law  will  prevent  the  disturb- 
ance of  a  meeting  without  regard  to  its  character  as  relig- 
ious or  otherwise.  Like  many  other  things  in  law,  this  disre- 
gard results  from  its  refusal  to  attempt  impossibilities. .  The 
law  has  no  test  whereby  to  determine  whether  a  meeting  is 
religious  or  not  This  being  claimed  as  the  character  of  a 
spiritualist  camp-meeting  in  a  Sunday  law  case,  the  Court 
left  the  point  to  the  jury.*  The  **  unseemliness"  of  con- 
troversies over  such  a  point,  the  impossibility  of  settling 
any  rule  for  deciding  them,  the  purely  religious  nature  of 
the  dispute  are  self  evident.  It  is  a  mere  evasion  to  leave 
such  a  question  to  a  jury.  An  American  jury  has  no 
authority  to  decide  any  question  of  which  American  law 
can  take  no  cognizance.  Neither  jury  nor  judge  can  decide 
in  this  country  the  right  and  title  of  any  system  of  belief  to 
be  called  religious.  It  is  a  usurpation  for  a  jury  to  render 
a  verdict  on  ^uch  a  question.  It  is  quite  as  much  a  usurpa- 
tion for  a  judge  to  render  and  enforce  a  judgment  on  such 
a  verdict  by  a  jury  of  others  as  it  would  be  for  him  to  do 
so  after  sitting  as  a  jury  himself. 

But  even  were  it  practicable  for  American  law  to  dis- 
criminate between  a  religious  assembly  and  any  other  in 
>  Feital  v.  Middlesex  R.R. ,  109  Mass.,  398. 
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the  protection  afforded  against  disturbance,  no  reason  what- 
ever exists  for  attempting  such  a  discrimination.  The  sim- 
ple fact  is — though,  like  many  other  facts,  it  is  constantly 
** blinked''  in  the  discussion  of  this  subject — that  a  relig- 
ious assembly  is  disturbed  by  just  precisely  the  same  acts 
which  would  disturb  any  other  assembly,  and  by  no  other 
acts  whatever.  Prom  this  point  of  view  all  sorts  and  con- 
ditions of  men  are  alike.  The  orderly  and  regular  conduct 
of  a  caucus  and  a  church  service,  the  ability  of  those  pres- 
ent to  keep  abreast  of  what  is  going  on,  and  to  influence 
others — these  things  require  precisely  the  same  police  con- 
ditions in  the  one  case  as  in  the  other.  This,  again,  is  not 
matter  of  law,  but  fact  The  Seventh  Day  Adventists, 
that  remarkable  people  whose  headquarters  are  at  Battle 
Creek  in  Michigan,  lately  protested  before  Congress  through 
their  clear-headed  and  eloquent  representative,  Mr.  Alonzo 
T.  Jones,  against  the  attempt  of  the  Women's  Christian 
Temperance  Union  to  have  a  Federal  Sunday  law  enacted. 
Mr.  Jones  consistently — ^he  and  his  people  are  nothing  if 
not  consistent  to  the  core — disclaimed  any  desire  to  have 
his  ** seventh  day"  substituted  for  Sunday,  declaring,  with 
perfect  correctness,  that  all  such  legislation  involved  that 
union  of  Church  and  State  which  his  organization  is  pledged 
to  oppose  with  unrelenting  hostility.  But  he  also  laid  spe- 
cial stress  on  the  fact  that  his  brethren  were  not  disturbed 
in  any  manner  whatever  in  their  *' seventh  day"  observ- 
ances by  other  people's  pursuit  of  their  regular  occupations 
— ^and  therefore  they  did  not  need  the  law,  even  if  they  felt 
it  right  to  ask  its  aid,  in  order  to  enable  them  to  observe 
their  day  according  to  their  wish.  We  have  among  us 
Jews  and  Seventh  Day  Baptists,  and  their  experience  is  the 
same — that  no  ** Sunday  law"  is  needed  to  protect  them 
in  the  full  enjoyment  of  their  Scriptural  Sabbath.  We  have 
also  Roman  Catholics  and  Episcopalians  who  observe  such 
£asts  and  feasts  as  Lent,  Christmas,  Good  Friday,  **  saints 
days,"  etc.,  by  holding  religious  assemblies.  Not  one  of 
them  has  ever  complained  that  these  assemblies-are  in  any 
wise  disturbed  by  the  steady  course  of  the  world's  daily 
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work  and  traffic.  The  case  is  still  stronger  when  we  come 
to  those  who  are  specially  interested  in  Sunday  laws,  to 
whose  agency  such  laws  and  their  spasmodic  enforcement 
are  due.  These  may  be  broadly  grouped  as  **  Evangeli- 
cals." Such  persons  make  a  regular  practice  of  holding 
**  prayer-meetings '*  on  week-days.  The  claim  has  never 
been  advanced  that  these  assemblies  are  disturbed  by  the 
ordinary  labor  of  those  who  fail  to  attend  them.  So,  also, 
with  the  great  ** revivals''  to  which  some  of  them  are  ad- 
dicted. Day  after  day,  every  day  and  night  in  the  week, 
they  assemble -for  religious  purposes  on  such  occasions.  It 
has  never  been  remarked  that  the  week-day  services  are 
disturbed  any  more  than  those  held  on  Sunday — that  they 
are  any  less  satisfactory  to  those  who  conduct  them,  or  less 
profitable  in  the  ratio  of  ** conversions''  to  attendance. 

So  that  we  see  our  proposition  that  nothing  can  dis- 
turb a  religious  meeting  which  does  not  disturb  any  other 
kind  of  meeting  proven  by  daily  experience  of  the  life 
around  us.  And  we  see  further  that,  as  the  disturbance  of 
religious  meetings  at  any  time  will  be  prevented  by  the 
**  police-power"  of  the  State,  no  **  Sunday  law"  is  needed 
to  prevent  such  disturbance.  And  we  are  thus  brought 
face  to  face  with  the  truth  of  the  matter — ^namely,  that  the 
only  disturbance  involved  in  Sunday  work  is  the  disturb- 
ance of  one  man's  right  to  constrain  another  to  a  certain 
line  of  conduct  as  a  religious  duty;  and  that  Sunday  laws 
are  therefore  passed  with  a  religious  purpose,  and  designed 
to  punish  oflFences  against  religion  as  such^  and  so  consti- 
tute a  '*  preference  "  by  the  state  of  one  religion  over  an- 
other. 

As  this  true  character  of  Sunday  laws  becomes  more 
and  more  evident  to  the  American  people,  the  demand  for 
their  repeal  grows  stronger  and  stronger.  Nor  is  this  de- 
mand to  be  thwarted  by  quibbling  over  what  constitutes 
a  union  of  Church  and  State.  Like  other  unions,  this 
may  be  complete  or  partial.  The  only  instance  in  history 
of  a  complete  union  of  the  two,  or  an  absolute  identity  of 
Church  and  State  was  the  polity  of  the  Hebrews  in  Pales- 
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tme.*  But  in  every  civilized  country  the  union  exists  to 
a  greater  or  less  extent  It  was  to  guard  against  it  that  all 
such  provisions  as  those  forbidding  a  preference  among  re- 
ligions have  been  inserted  in  the  American  Constitutions. 
It  exists  in  the  very  teeth  of  such  provisions  wherever  a 
Sunday  law  is  found. 

The  advocates  of  these  laws  appreciate  their  danger, 
and  hence  we  see  in  some  later  cases  an  invention  known  as 
''the  holiday  theory"  of  Sunday  laws  brought  to  the 
rescue  of  a  failing  cause.  Said  an  Arkansas  judge  :  *'  The 
power  of  the  legislature  to  select  a  day  as  a  holiday  is  every- 
where conceded.  The  State  from  the  beginning  has  ap- 
propriated Sunday  as  such."*  And  he  added  that  the  same 
principle  which  upholds  the  right  of  the  State  to  close  its 
offices  on  certain  days  authorizes  it  *'  to  prescribe  a  penalty 
for  the  violation  of  the  Sunday  law. ' '  The  extract  ante  from 
Mr.  TiEDEMAN  sufficiently  reftites  this  parallel  so  far  as  it 
aflFects  the  question  of  the  origin  and  purpose  of  Sunday 
laws.  Its  fallacy  is  equally  apparent  from  their  contents. 
Whoever  heard  of  such  a  thing  as  a  compulsory  holiday  ? 
Whoever  heard  of  a  statute  which  established  a  public 
holiday  and  closed  all  places  of  public  amusement,  and 
provided  a  penalty  for  those  who  should  undertake  to 
amuse  themselves  in  private  upon  the  day  in  question? 
Desperately  as  some  are  clinging  to  this  last  spar,  it  must 
share  the  fate  of  the  other  wrecked  arguments  by  which  it 
is  sought  to  support  Sunday  laws  on  constitutional  grounds. 

There  are  cases,  however,  which  take  ''a  secular 
view"  of  such  legislation  without  going  so  far  as  to  claim 
that  it  makes  a  holiday  of  Sunday.  According  to  these 
"  the  evident  object  of  the  statute  was  to  prevent  the  day 
from  being  employed  in  servile  work,  which  is  exhausting 
to  the  body,  or  in  merely  idle  pastime,  subversive  of  that 
order,  thrift  and  economy  which  is  necessary  to  the  preserva- 
tion of  society."* 

*  See  Milman*8  History  of  the  Jews.' 

*  Scale's  Case,  47  Ark.,  476. 
•I^anderst/.  R.  R.,  12  Abb.  Pa.  (N.  S.),  338. 


Digitized  by 


Google 


SUNDAY  LAWS  IN  THE  UNITED  STATES.  735 

Let  US  consider  these  clauses  separately.  Has  it  ever 
been  claimed  that  it  is  within  the  power  of  an  American 
legislature  to  compel  a  man  to  abstain  from  earning  his  liv- 
ing by  '* servile  labor,''  because  the  legislature  in  its  wisdom, 
considers  such  labor  as  ** exhausting  to  the  body"— ever 
claimed,  that  is,  except  in  connection  with  Sunday  laws  ? 
Who  made  of  the  legislature  a  physician  to  order  ofiF  a  man 
from  any  labor,  ** servile"  or  otherwise,  because  of  its  eflFect 
upon  his  body?  Is  not  the  liberty  of  labor  at  will  part  of 
the  inheritance  of  every  citizen  of  a  free  country  which  he 
'* comes  into"  when  he  attains  his  majority?  The  inter- 
ference with  labor  on  account  of  its  '* exhausting  the  body" 
is  parental,  and  can  never  be  justified  under  any  other  than 
a  parental  government.  So  that  if  this  interference  were 
necessary  or  even  desirable,  it  would  not  be  practicable  in 
any  State  whose  constitution  contains  a  guaranty  of  per- 
sonal liberty.  As  a  matter  of  fact,  however,  it  is  neither 
necessary  nor  desirable,  though  many  of  the  cases  assume 
that  it  is  both,  and  Sunday  law  advocates  of  every  kind  are 
prone  to  start  with  the  statement,  as  if  it  were  an  axiom  of 
thought  that  '*we  are  so  constituted  physically  that  the 
precise  portion  of  time  indicated  by  the  Decalogue  must  be 
observed  as  a  day  of  rest  and  relaxation,  and  nature,  in  the 
punishment  inflicted  for  a  violation  of  our  physical  laws 
adds  her  sanction  to  the  positive  law  promulgated  at 
Sinai."*  Yet  this  statement,  so  often  made  in  substance  on 
the  Bench  and  elsewhere  in  order  to  justify  Sunday  laws,  is 
absolutely  without  any  foundation  whatever,  and  is  absurd 
on  its  face  and  is  contradicted  by  the  most  familiar  facts. 
It  is  absurd  on  its  face.  The  amount  of  rest  required  and 
the  advisable  periodicity  of  it  is  the  result  of  three  factors 
— ^the  man,  his  work,  and  his  environment;  and,  as  the  first 
of  these  is  never  the  same  in  any  two  instances  the  result  is 
never  the  same.  To  attempt  to  lay  down  a  uniform  rule  on 
this  subject  is  as  preposterous  as  it  would  be  to  require 
everybody  to  eat  the  same  amount  and  the  same  kind  of 
food  every  day.  What  is  said  above  about  the  punishments 
1  LindenmaUer's  Case,  33  Barb.,  548. 
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of  ** nature"  applies  here  as  it  was  not  intended  to  apply. 
The  whole  matter  belongs  to  her  domain  and  is  subject  to 
her  laws  alone.  The  time  for  rest  is  proclaimed  by  her 
when  she  makes  a  man  tired,  and  his  punishment  may 
safely  be  left  in  her  hands,  if  he  disobeys  her  mandate  to 
rest. 

Of  course  there  are  no  facts  adducible  which  even 
appear  to  sustain  so  monstrous  a  proposition  as  that  every- 
body always  needs  the  same  amount  of  rest  at  the  same 
interval.  The  facts  are  all  the  other  way.  Preachers  who 
work  hard  all  the  time,  and  do  double  work  on  Sundays; 
doctors  who  can  never  rest  at  any  stated  interval;  lawyers, 
journalists  and  others,  who  frequently  work  day  in  and  day 
out  for  months  without  a  holiday — all  these  compare  favor- 
ably for  robustness  and  longevity  with  that  conscientious 
Sunday  rester,  the  farmer.  Races  of  men,  as  the  Greeks 
and  Romans  of  old^  the  Chinese,  Japanese,  etc.,  to  whom 
the  idea  of  resting  at  stated  intervals  never  occurred,  yet 
have  survived  and  flourished.  Not  long  ago  the  Methodist 
Bishop,  Andrews,  gave  it  out  as  ''something  he  could  not 
understand"  that  they  had  no  Sabbath  in  China,  and  yet 
the  laboring  men  lived  to  old  age!  Of  course  the  good 
Bishop  shut  his  eyes  at  home,  and  opened  them  in  China, 
He  was  under  that  delusion  so  common  with  men  of  his 
calling  that  the  existence  of  a  law  is  proof  of  its  enforce- 
ment. He  did  not  know  or  chose  to  ignore  the  fact  that 
thousands  of  his  fellow- Americans  who  know  no  Sabbath 
are  as  healthy,  long  lived  and  at  least  as  active  in  the 
world's  work  as  the  strictest  Sabbatarian  in  his  communion. 

Besides  negativing  the  arguments  by  which  Sunday 
laws  have  been  defended,  and  calling  attention  to  the 
positive  objection  to  them  as  the  embodiment  of  a  union  of 
Church  and  State,  it  may  be  well  to  point  out  another  un- 
desirable characteristic  of  such  legislation.  Although  Sun- 
day laws  do  not  make  the  day  a  holiday,  yet  they  have  this 
in  common  with  laws  establishing  holidays — that  they  tend 
to  encourage  among  the  people  the  conception  that  idle- 
ness is  a  good  thing  in  itself,  to  be  sought  for  its  own  sake, 
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and  that  the  State  is  conferring  a  great  boon  upon  them  by 
allowing  them  the  opportunity  of  indulging  in  it  No  more 
immoral  or  dangerous  doctrine  could  be  preached  by  any 
l^slation  than  this.  Rest  is  necessary;  but  its  value  lies 
not  in  itself;  it  is  valuable  only  in  so  far  as  it  fits  us  better 
for  our  work.  Public  holidays  may  have  a  historical  value; 
that  their  general  eflFect  on  the  manners  of  the  mass  is  de- 
moralizing few  will  deny.  Leisure  is  a  dangerous  posses- 
sion in  the  hands  of  the  wisest  and  best.  Let  the  managers 
of  factories,  the  heads  of  schools  and  the  like  be  heard  to 
testify  to  the  slipshod  character  of  *'  Blue  Monday's  "  work, 
and  we  shall  appreciate  the  profundity  of  that  unknown 
philosopher  who  gave  it  as  his  decided  conviction  that  the 
crying  need  of  this  country  is  not  more  holidays,  but  more 
days  to  get  over  them. 

Industry  is  a  virtue;  idleness  is  a  vice.  But  our  Sun- 
day laws  make  a  complete  topsy-turvification  of  this  funda- 
mental principle  of  morals  for  fifty-two  days  in  the  year. 
On  these  days,  industry  is  branded  as  a  crime,  and  idleness 
is  required  as  a  condition  of  good  citizenship.  The  immoral 
lesson  thus  taught  bears  its  fruit  in  the  constant  demand 
for  more  public  holidays,  and  for  limiting  the  hours  of  work 
by  the  State  and  other  laws  which  are  strangely  misnamed 
as  **  labor  legislation,"  being  in  reality,  like  the  Sunday 
laws,  legislation  for  the  promotion  of  idleness.  And  thus 
we  have  another  illustration  of  the  great  principle,  and  the 
evil  tree  of  Sunday  law  brings  forth  after  its  kind. 

The  survey  of  the  subject  would  not  be  complete  with- 
out some  reference  to  the  savings  of  **  necessity,  *'  and 
**  charity,"  which  are  made  in  all  Sunday  laws. 

The  very  presence  of  the  word  **  charity  "  is  sufficient 
to  betray  the  true  nature  of  these  laws  as  religious  dogmas 
enacted  into  statutes.  The  interpretation  of  the  word  has, 
of  course,  to  be  made  accordingly.  And  hence  it  is  cor- 
rectly said  that  '*  the  means  which  long  established  and  com--' 
man  usage  0/ religious  congregations  show  to  be  reasonably 
necessary  to  advance  the  cause  of  religion  may  be  deemed 
works  of  charity ^^^^  But,  apart  from  its  fatal  disclosure  of 
^  Dale  V,  Knapp,  98  Pa.,  389. 
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the  religious  character  of  the  statute,  the  presence  of  this 
word,  like  that  of  '*  necessity","  introduces  a  degree  of 
uncertainty  as  to  the  application  of  the  law  which  it  is 
;safe  to  say  would  cause  the  courts  to  hold  it' void  alto- 
gether if  it  were  anything  else  but  a  Sunday  law.  Well 
has  a  learned  judge  of  Vermont  observed,  '*The  statute 
•excepts  all  acts  of  necessity  and  charity.  These  are  lawful, 
-and  who  is  to  judge  what  are  such  ?  If  the  jury,  it  will 
depend  on  the  religious  opinions  of  each  jury,  and  of  course 
be  pregnant  with  the  utmost  uncertainty.  If  the  Court,  as 
^natter  of  law,  then  it  will  nearly  convert  a  bench  of  laymen 
into  an  ecclesiastical  council^  for  *  necessity^  and  charity  in 
^connection  with  the  Sabbath  must  very  much  depend  upon  the 
creed  or  religious  belief  of  the  individual  to  whom  the  ques- 
tion is  submitted,  *  *  *  How  ungracious  for  a  court 
to  m^ark  the  law  upon  this  duty  for  all  denominations  to  be 
governed  by  and  with  judges  usually  belonging  to  different 
religious  societies.  It  would  be  like  a  synod  composed  of  the 
4iignitaries  of  several  sects,^^  ^  The  uncertainty  involved  in 
the  use  of  the  word  ** charity,''  apart  from  the  religious 
-aspect  of  the  question,  may  be  illustrated  by  the  preceding 
•case.*  This  held  that  a  contract  of  subscription  towards 
the  erection  of  a  church  was  valid  as  an  act  of  charity.  If 
so,  on  what  ground  is  the  actual  building  of  the  church  on 
Sunday  unlawful  ?  Or  the  quarrying  of  the  stone  for  its 
iRralls,  or  the  dressing  of  timber  for  its  interior  ?  In  a  word, 
iRrhere  are  we  to  stop  in  the  degree  of  closeness  of  connec- 
tion between  the  act  in  question  and  *  the  advancement  of 
the  cause  of  religion  ? '  It  does  not  seem  possible  that  the 
;subtlest  judicial  ingenuity  will  succeed  any  better  in  the 
future  than  it  has  in  the  past,  in  affording  a  satisfjictory 
answer  to  this  question. 

But  if  an  impenetrable  cloud  is  cast  over  the  force  and 

.application  of  the  Sunday  law  by  the  presence  of  this  word 

"charity,"  on  what  a  bottomless,   trackless  sea  are  we 

launched  by  the  use  of  that  other  word  **  necessity  ! "   The 

*  Lyon  V.  Strong,  6  Vt.,  236. 

'  Dale  V.  Knapp,  supra. 
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tossings  and  flounderings,  the  hopeless  '*  seeking  after  a 
sign,"  the  vain  beating  toward  a  harbor  which  does  not 
exist  which  we  find  in  the  cases  on  this  subject  are  really 
painful  to  a  sensitive  mind.  Among  others,  the  eminent 
Judge  and  Senator  Thurman,  of  Ohio,  once  wrestled  with 
this  subject  in  a  long  opinion.^  But  the  outcome  of  it  all 
is  that  there  is  no  way  of  defining  **  necessity, '*  though 
•  the  learned  judge  does  not  say  this  in  so  many  words.  In 
the  first  place,  we  do  not  know  whether  necessity  is  a  ques- 
tion of  law  or  of  fact,  or  of  both  combined.  *  And  secondly, 
it  is  unsettled  whether  the  necessity  must  be  that  of  the 
doer  of  the  act  or  whether  it  is  sufficient  if  his  doing  of  it 
was  a  necessity  to  somebody  else.' 

It  is,  however,  when  we  leave  these  preliminary  ques- 
tions and  come  to  consider  the  nature  of  this  necessity  of 
which  we  are  to  determine  the  existence  or  non-existence 
in  any  given  case — ^when  we  study  the  thing  in  itself^ 
as  some  philosophers  say,  that  we  most  fully  appreciate 
the  hopelessness  of  interpreting  or  applying  a  Sunday 
law  with  any  degree  of  uniformity  or  fairness.  Only  a 
few  points  need  be  mentioned  to  vindicate  this  position. 
We  are  told  that  the  necessity  need  not  be  **  absolute, *'* 
yet  it  must  be  '* imperious,''*  and  mere  ** convenience"  is 
not  enough;*  that  it  varies  with  the  individual,  so  that  a 
rich  man  might  be  punishable  for  working  on  Sunday  to 
save  his  property  from  destruction,  while  a  poor  man  wotdd 
not  be,'  and  also  with  '*the  exigencies  of  trade;"'  and  so 

"  See  McGutrick  v.  Mason,  4  O.,  566. 

'  Itis  one  of  fact  in  Indiana,  Edferton's  Case.  68  Ind.,  588;  of  law  in 
Vermont,  Lyon  v*  Strong,  i  Vt.,  319;  and  of  law  and  fact  in  Alabama. 
Hooper  v.  Edwards,  25  Ala.,  528. 

'  In  England,  a  barber  is  not  excused  by  the  fact  that  his  Sunday 
shaving  was  a  necessity  for  his  customer.  Phillips  v,  Tuness,  4  CI.  &  P., 
234.  But  it  is  said  that  here  the  apothecary  is  justified  in  selling  a  medi- 
cine which  is  a  necessity  to  the  sick.  L.  &  N.  R.  R.'s  Case,  89  Ind., 
291. 

^  Flagg  V,  Millbury,  4  Cush.,  243. 
^  Ohmer's  case,  34  Mo.  App.,  115. 
*  Allen  V,  Duffie,  43  Mich.,  i. 
'  See  Whitcomb  v.  Oilman,  35  Vt,  297. 
^  McGutrick  V.  Mason,  4  O.,  566. 
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on  and  so  forth.  Here,  as  under  all  of  our  preceding  heads, 
the  illustrations  might  be  multiplied  indefinitely  without 
materially  strengthening  the  moral,  which  is  that  a  ''chaos 
of  thought  and  passion  all  confused"  has  inspired  the  en- 
actment of  Sunday  laws,  stimulates  their  enforcement,  and 
manifests  itself  in  every  judicial  attempt  to  either  justify, 
explain  or  apply  them. 

BaUimore,  Md.,  October  20,  1892. 
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Mullen,  Trustee  of  Simpson  v,  Doyle  and  Green, 
Appellants.^    Supreme  Court  of  Pennsylvania. 


Constructive  Trusts— Trustee  Purchasing  Trust  Property  at  Sheriff^ s 
Sale —  Withholding  Information  from  cestui  que  trust 
When  property  of  a  cestui  que  trust  is  taken  from  the  control  of  the 
trustee  and  sold  at  sheriffs  sale,  the  trustee  is  not  incapacitated  by  his 
fiduciary  position  to  become  the  purchaser.  But  the  sherifiPs  seizure 
does  not  release  the  trustee  from  his  character,  and  his  right  to  purchase 
depends  on  the  discharge  of  his  full  duty  as  trustee,  which  includes  the 
communication  of  any  information  which  may  possibly  be  utilized  by  the 
cestui  que  trust. 

On  appeal  from  a  decree  for  plaintiff  upon  a  bill  filed 
to  have  a  certain  piece  of  real  estate  declared  to  belong  to 
a  trust  estate. 

From  the  findings  of  the  master  the  following  facts 
appeared: 

Statement  of  the  Case. 

In  1874,  R.  P.  Simpson  and  wife,  by  deed  duly  exe- 
cuted,   constituted   Patrick  Doyle  trustee  of  certain  real 

*  Reported  in  Ad.  Reps.  I,eg.  Int  Supplement,  Vol.  XLIX,  p.  38* 
March  14,  1892. 
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estate,  including  the  property  in  question.  In  1879,  the 
mortgagee,  who  held  a  mortgage  of  $40,000  against  it, 
foreclosed  and  sold  the  property.  Just  before  the  sale, 
^hich  was  entirely  hostile  to  and  beyond  the  control  of  the 
trustee  Doyle,  the  trustee  went  to  counsel  of  the  mortgagee 
and  asked  for  time.  Counsel  replied  that  the  mortgagee 
did  not  wish  to  own  the  property,  that  if  somebody  would 
come  forward  within  a  very  limited  time  and  pay  up  all 
that  was  necessary  (including  counsel  fee)  to  cut  down  the 
inciunbrance  to  the  principal  of  the  mortgage  ($40,000), 
the  mortgagee,  counsel  felt  sure,  would  be  glad  to  have 
such  person  take  the  property  ofiF  their  hands.  There  was 
no  agreement  of  any  sort  other  than  this.  The  mortgagee 
bought  in  the  property,  and  afterward  Doyle,  the  trustee, 
raised  sufficient  money  to  pay  the  mortgagee  all  the  money 
due  down  to  the  $40,000  mortgage,  and  took  title  from  the 
mortgagee's  agent  in  the  name  of  one  John  I.  Green,  who 
gave  a  purchase  money  mortgage  for  $40,000,  A  declara- 
tion of  trust  by  Green  in  favor  of  Simpson  had  been  drawn, 
but  did  not  appear  to  have  been  executed.  There  was  an 
executed  declaration  of  trust  by  Green  in  favor  of  Doyle. 
Simpson  knew  nothing  of  this  until  after  suit,  nor  did  he 
know  of  the  negotiation  between  the  trustee  Doyle  and  the 
counsel  for  the  mortgagee.  He  believed,  however,  that 
Green  held  the  title,  and  that  the  property  would  come 
back  to  himself  after  the  debts  were  paid.  This  was  what 
his  counsel,  O'Bryne,  had  told  him  in  Doyle's  presence. 

The  bill,  filed  in  1885,  alleged  inter  alia,  (8)  that  the 
sale  of  1879  1^^^  been  procured  by  Doyle  upon  an  express 
agreement  to  purchase  the  property  with  funds  of  the  trust 
estate,  or  upon  the  security  of  the  title,  and  to  reconvey  to 
the  trust  estate  as  soon  as  the  advances  were  repaid. 
There  was  also  the  further  allegation  (9)  that  Doyle  was 
under  a  legal  incapacity  to  deal  with  the  title  to  be  pro- 
duced at  the  sherift's  sale,  because  he  was  the  actual  trustee 
of  the  title  divested  by  the  sale. 

A  final  account,  filed  by  Doyle  in  March,  1885,  was 
the  first  notice  to  Simpson  that  the  title  was  held  adversely 
to  the  trust 
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The  master  recommended  a  decree  of  conveyance  by- 
Green,  and  charged  Doyle  with  rent  since  the  sherift's  sale, 
and  refused  to  allow  credits  for  commissions  paid  for  col- 
lecting rent.  Exceptions  were  filed  by  appellants,  which 
were  dismissed,  and  a  decree  entered  by  the  Court* 

The  assignments  of  error  specified,  that  the  Court  erred 
(i)  in  holding  that  the  failure  to  communicate  to  the  cestui 
que  trust  the  statement  of  mortgagee's  counsel,  recited 
above,  rendered  the  purchase  invalid;  (7)  in  decreeing  a 
conveyance;  (8)  in  charging  Doyle  with  rents  received  since 
the  sherifPs  sale,  and  refusing  to  allow  him  credit  for  com- 
missions paid  real  estate  agent  for  collecting  rents;  and  (9) 
in  not  dismissing  the  bill. 

Frank  P,  Prichard  and  Samuel  Gusttne  Thompson^  for 
appellants.  Robert  H.  Neilson  and  Geo,  Tucker  Bispham^ 
for  appellee. 

Abstracts  from  Opinion. 

Mitchell,  J.  Though  there  waS  no  express  agree- 
ment to  purchase  for  the  trust,  there  is  evidence  satisfactory 
to  the  master  and  the  Court  below  that  Simpson  believed 
such  was  to  be  the  case,  and  that  the  conduct  of  Doyle 
aided  in  producing  that  belief.  The  master  finds  expressly 
that  Simpson  was  told  by  O' Byrne  in  Doyle's  presence  that 
Green  would  take  the  title  as  trustee,  that  a  declaration  of 
trust  by  Green  in  favor  of  Simpson's  wife  and  family  was 
prepared  by  counsel,  and  Simpson  supposed  it  was  executed, 
that  the  declaration  of  trust  for  Doyle  was  not  put  on 
record,  that  Simpson  did  not  know  of  it  until  it  was  pro- 
duced before  the  examiner  in  this  suit,  and  that  the  first 
adverse  act  of  Doyle  to  put  Simpson  upon  notice  and  in- 
quiry was  the  failure  to  include  the  rents  of  the  property 
in  the  account  filed  in  1885.  But  aside  from,  and  in  addi- 
tion to  all  this,  the  undisputed  fact  is,  that  Doyle  did  not 
communicate  to  his  cestui  que  trust  the  terms  upon  which 
the  property  could  be  regained  after  the  sale.  While  it  is 
clear  that  no  agreement  was  made  by  the  counsel  for  the 
mortgagee,  it  is  equally  clear  that  he  expressed  a  belief  as 
^  Sec  opinion  of  Pennypacker,  J.,  47  Leg.  Int.,  48. 
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to  his  client's  willingness  to  make  certain  tenns  which 
proved  to  be  correct,  and  was  subsequently  carried  out  bjr 
his  client.  This  option,  prospect,  opportunity,  whatever 
it  may  be  called,  however  far  short  of  an  agreement,  was 
still  an  advantage  to  which  the  cestui  que  trust  was  entitled. 
It  practically  gave  the  party  who  knew  of  it  a  chance  to* 
become  the  purchaser  on  a  credit  of  forty  thousand  dollars 
to  be  left  in  mortgage  on  the  property,  and  on  a  cash  out- 
lay of  only  eight  or  nine  thousand,  while  outside  bidders 
were,  so  far  as  they  knew,  required  to  purchase  for  cash  in 
full.  Of  this  chance  Doyle  took  advantage.  It  may  be- 
that  even  with  knowledge  of  it  Simpson  could  not  have 
profited  by  it.  But,  according  to  the  master's  report,  there 
was  still  some  other  trust  property  which  might  possibly 
have  been  sold  or  mortgaged  for  enough  to  save  this,  or  in 
other  ways  he  might  have  raised  the  money  necessary. 
Whether  he  could  or  not  is  unimportant,  he  was  entitled  to- 
an  opportunity  to  try.  The  withholding  of  such  opportu- 
nity was  a  failure  of  his  full  duty  as  trustee,  that,  irrespec- 
tive of  intent  and  of  any  actual  fraud,  prevented  Doyle 
from  acquiring  the  title  for  himself  as  against  his  cestui 
que  trust. 

Decree  affirmed  at  cost  of  appellants. 

PURCHASBS  BY  TrUSTBES  AT  SaI^BS  UNDER  ADVERSB  PROCEBDINGS. 

The  weU-known  Rumford  Mar-  24  lU.,  432;  Herrick  v.  MiUer,  125 
ket  case  (1726)  enunciated  a  prin-  Ind.,  304;  Denholm  v.  McKay,  148^ 
dple  adopted  by  courts  of  equity  Mass. ,  434;  Heager's  Ex*rs  (Pa> 
for  the  purpose  of  eliminating  from  15  S.  &  R.,  16;  Green  v.  Sargent^ 
the  fiduciary  relation  the  element  23  Vt,  466).  The  cases  in  which 
of  selfishness,  and,  therefore,  the  its  application  has  been  invoked 
object  of  strong  and  bitter  assault  may  so  far  as  purchasing  the  prop- 
Briefly  stated,  it  is  that  a  trustee  or  erty  is  concerned,  and  for  conyeni- 
other  fiduciary  shall  enter  into  no  ence  of  treatment,  be  grouped  un- 
transaction  affecting  the  subject  der  three  heads, 
matter  of  the  trust  whereby  he  may  ( i )  Where  the  trustee  purchases 
be  personally  benefited.  The  ob-  the  property  which  forms  the  sub- 
servanceof  this  principle  is  secured  jectof  the  trust  directly  from  his 
by  means  of  the  doctrine  of  con-  cestui  que  trust. 
structiye  trusts,  whereby  the  estate  (2)  Where  the  trustee  purchases 
of  the  cestui  que  trust  derives  all  at  a  sale  made  in  the  interests  of 
the  advantage  (Robbins  z/.  Butler,  the  estate,  either  by  himself  in  vir> 
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tue  of  a  power  to  do  so  or  by  order 
of  a  court  of  equity  and  under  its 
supervision. 

(37  Where  the  trustee  purchases 
at  a  sale  made  in  the  interests  and 
under  the  control  of  those  who  are 
seeking  the  satisfaction  of  their 
claims,  which  may  be  called  a  sale 
under  adversary  proceedings. 

In  all  of  the  above  cases  equity 
protects  the  interests  of  the  cestuis 
que  trustent  by  considering  that 
the  trustee  has  acted  for  the  benefit 
of  the  estate. 

(a)  Of  tjie  first  class  it  is  only 
necessary  to  say  a  word,  since  the 
rule  laid  down  in  the  leading  case 
of  Fox  V.  Mackreth,  (4  Bro.  P.  C, 
258;  I  Lead.  Cas.  Eq.,  115)  decided 
in  1788,  has  since  been  invariably 
followed:  a  trustee  cannot  purchase 
from  his  cestui  que  trust  unless  it 
satisfactorily  appears  to  the  Court 
that  the  connection  between  them 
has  been  dissolved  and  that  all 
knowledge  of  the  value  of  the 
property  acquired  by  the  trustee 
has  been  communicated  to  his  ven- 
dor. In  Cowee  v,  Cornell,  a  case 
wherein  undue  influence  was 
charged,  the  Court,  after  stating 
that  fraud  was  not  generally  to  be 
presumed,  delivered  this  very  com- 
prehensive statement  of  the  rule 
under  consideration:  ** Wherever 
the  relation  between  the  contract- 
ing parties  appears  to  be  of  such  a 
character  as  to  render  it  certain 
that  they  do  not  deal  on  terms  of 
equality,  but  that  either  on  the  one 
side,  from  superior  knowledge  of 
the  matter  derived  from  a  fiduciary 
relation  or  from  overmastering  in- 
fluence, or  on  the  other,  from  weak- 
ness, dependence  or  trust  j  ustifiably 
reposed,  unfair  advantage  in  a 
transaction  is  rendered  probable, 
there  the  transaction  is  presumed 
void  and  it  is  incumbent  upon  the 


stronger  party  to  show  affirmatively 
that  all  was  open,  fair  and  well 
understood  *'  (75  N.  Y.,  91;  see  also 
Brown  v,  Cowell,  116  Mass.,  461; 
McClure  v,  Lewis,  72  Mo.,  315; 
Waldrop  v,  Leaman,  30  S.  C,  428; 
Wright  V,  Campbell, '27  Ark.,  637). 

In  this  class  of  cases  it  will  be 
observed  that  equity  deals  with  the 
transaction  on  the  theory  of  con- 
structive fraud  rather  than  of  con- 
structive trusts  and  the  validity  of 
the  purchase  rests  on  the  ability  of 
the  trustee  to  rebut  the  presump- 
tion thus  cast  upon  it. 

{b)  Cases  in  the  second  class  are 
governed  by  a  different  rule. 

* '  A  trustee  purchasing  the  trust 
property  is  liable  to  have  the  pur- 
chase set  aside  if  within  a  reason- 
able time  the  cestui  que  trust 
chooses  to  say  he  is  dissatisfied 
with  it "  (Campbell  v.  Walker,  5 
Ves. ,  678,  680).  Both  of  these  rules 
seek  to  protect  the  interests  of  the 
cestui  que  trust  and  the  difference 
grows  out  of  the  fact  that  in  the 
second  class  of  cases  the  can- 
sent  of  the  cestui  que  trust  to 
the  transaction  has  been  neither 
sought  nor  given.  Where  they  con- 
tract together  the  cestui  que  trust 
of  course  consents,  and  the  Chan- 
cellor can  only  insist  that  the  re- 
ality of  that  consent  be  established. 
Where,  however,  the  trustee  acts 
without  even  the  knowledge  of  the 
cestui  que  trust  the  latter,  when  he 
discovers  the  purchaser,  is  in  the 
position  of  being  approached  for 
his  consent  and  he  is  then  at  liberty 
to  actively  dissent  and  thus  invali- 
date the  whole  transaction. 

In  some  of  the  early  cases  re- 
liance was  placed  by  counsel  on  a 
qualification  of  the  old  Roman  rule 
tutor  rem  pupilli  emere  non  potest^ 
to  the  effect  that  the  validity  of  his 
purchase  at  public  auction  could 
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not  be  qaestioned  provided  the 
tmstee  brought /a/am  et  bona  fide 
and  not  per  interpositam  personam. 
But  Lord  Bldon  demonstrated 
that  the  manner  of  the  purchase 
was  of  no  importance,  nor  was  even 
the  question  of  profit  an  element 
for  consideration,  since  the  object 
of  the  rule  was  to  prevent  fraud 
which  might  be  perpetrated  and 
which  could  so  easily  be  concealed. 
It  is  certain  that  the  position  of  the 
trustee  gives  him  a  coign  of  van- 
tage. He  has  full  opportunity,  in- 
deed  it  is  his  business  to  acquire  a 
complete  knowledge  of  the  value 
and  circumstances  of  the  property 
which  he  administers  for  another. 
He  might  in  a  given  case  resist  the 
temptation  to  use  this  for  his  own 
benefit;  but  to  secure  the  cestui  que 
trust  the  rule  must  needs  admit  of 
no  relaxation.  * '  If  the  trustee  can 
buy  in  an  honest  case  he  may  in  a 
case  having  ^that  appearance,  but 
which  from  the  infirmity  of  human 
testimony  may  be  grossly  other- 
wise *•  (Ex  parte  Bennett,  lo  Ves., . 
385).  The  Court,  therefore,  very 
wisely  refrains  from  any  inquiry 
into  the  transaction  itself. 

In  this  coimtry  the  general  rule 
has  received  almost  universal  ap- 
proval and  sanction. 

Of  purchases  made  by  the  trus- 
tee at  his  own  sale  the  leading  case 
of  Davoue  v.  Fanning  is  a  good  ex- 
ample. .  An  executor  with  power 
to  sell  for  the  payment  of  legacies 
exposed  the  property  of  his  testa- 
tor for  sale  at  public  auction,  and 
by  previous  arrangement  it  was 
purchased  for  his  wife,  who  was 
also  beneficially  interested  in  the 
proceeds.  The  sale  was  bona  fide 
and  for  a  fair  price,  but  upon  a  bill 
filed  by  another  beneficiary  under 
the  will  Chancellor  Kbnt  ordered 


a  resale  of  the  property  on  the 
ground  that  as  the  executor's  inter- 
est interfered  with  his  duty  the 
case  fell  within  the  rule,  that  if  a 
tmstee  acting  for  others  sells  an 
estate  and  becomes  himself  inter- 
ested in  the  purchase  the  cestui  que 
trust  is  entitled  as  a  matter  of 
course  to  have  that  purchase  set 
aside  (Johns.  Ch.,  352;  see  also 
Dyer  v,  Shurtle£f,  112  Mass.,  165; 
Lewis  V,  Welch,  47  Minn.,  193; 
Chandler  v.  Moulton,  33  Vt.,  245; 
McNeil  V,  Gates,  41  Ark.,  264; 
Roberts  v,  Roberts,  65  N.  C,  27; 
Jamison  v,  Glasscock,  29  Mo.,  191). 

Purchases  at  a  public  sale,  judici- 
ally ordered  and  conducted,  are 
governed  by  the  same  rule.  An 
executor,  in  Louisiana,  purchased 
the  property  of  his  testator  at  a 
public  sale,  ordered  by  a  judge  of  a 
Probate  Court  upon  his  petition. 
He  attempted  to  sustain  the  validity 
of  his  purchase  on  the  ground  that 
the  sale  was  imder  the  supervision 
of  a  court  of  equity,  and  there  could 
be  no  opporttmity  to  commit  a 
fraud.  The  Court  was  of  opinion 
that  any  inquiry  into  the  facts  of 
the  case,  with  a  view  to  establish 
the  trustee's  honesty,  was  unneces- 
sary, since  the  executor  was  clearly 
within  the  rule  which  was  framed 
to  dispense  with  just  such  an  in- 
vestigation (Michoud  V,  Girod,  4 
How.,  503;  James  v.  James,  55  Ala.^ 
525;  Caldwell  v,  Caldwell,  45  Ohio, 
512;  Mercer  v.  Newsom,  23  Ga.; 
Hoit  V.  Webb,  36  N.  H.,  158). 

Nor  is  a  tmstee  allowed  to  pur- 
chase for  others.  The  rule  aims  to 
prevent  him  from  using  to  the  pre- 
judice of  the  cestui  que  trust,  any 
information  which  it  is  his  duty  to 
acquire,  and  it  is  too  delicate  to 
hold  that  he  will  not  be  tempted  to 
so  use  it  if  allowed  to  bid  for  an- 
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other.  (The, distinction  is  too  thin 
to  form  a  safe  rule  of  justice,  per 
Iiord  Eldon  in  Ex  parte  Bennet,  lo 
Ves.,  385;  also  Piatt  v,  I/>ngworth, 
27  Ohio,  159;  Davoue  v.  Fanning, 
2  Johns,  Ch.,  252.) 

Tennessee,  however,  while  sanc- 
tioning the  application  of  the  rule 
to  trustees,  purchasing  at  their  own 
sales,  has  made  an  exception  of  the 
case  of  a  purchase  at  a  sale  judici- 
ally ordered  and  conducted.  The 
question  arose  in  a  case  wherein  a 
subsequent  purchaser,  from  a  guar- 
dian who  had  purchased  the  prop- 
erty of  his  wards  at  a  sale  ordered 
and  conducted  by  a  court  of  equity, 
upon  an  application  for  a  partition 
resisted  the  enforcement  of  his  con- 
tract on  the  ground  that  the  guar- 
dian's title  was  invalid.  The  Court, 
however,  laid  down  the  rule  which 
has  never  been  deviated  from  that 
the  guardian  may  purchase  the 
property  of  his  ward  sold  under  an 
order  of  a  court  of  competent  juris- 
diction for  his  benefit,  and,  if  it  be 
manifest  that  he  has  acted  fairly 
with  the  utmost  good  faith  and  the 
transaction  is  free  from  any  impu- 
tation of  a  design  on  his  part  to 
gain  a  benefit  to  himself  to  the  pre- 
judice of  the  interest  of  his  ward, 
such  a  purchase  is  valid  (Black- 
more  V,  Shelby,  8  Hump.,  439).  As 
will  be  noticed,  the  objection  here 
did  not  come  from  the  cestui  que 
trust,  and  the  Court,  in  its  remarks, 
exceeded  the  necessities  of  the  case. 
But  the  exception  has  become  estab- 
lished (Ex  parte  Crump,  16  Lea, 

732). 

The  case  of  a  guardian  purchas- 
ing at  a  judicial  sale  for  the  benefit 
of  the  ward,  is  clearly  within  the 
spirit  of  the  maxim,  emptor  emit 
quam  minimo  potest  vendor  vendit 
quam  maximo  potest^  which  does 
not  suffer  any  person  to  purchase 


property  for  himself  who  is  at  all 
interested  on  behalf  of  others  in 
preventing  a  depreciation  of  the 
amount  for  which  it  may  be  sold. 
And  to  rest  the  disqualification  of 
the  guardian  as  a  purchaser  solely 
on  the  evil  influence  which  he  may 
exert  over  the  conduct  of  the  sale 
is  merely  harere  in  cortice.  See 
also  Downs  v,  Rickards,  4  DeL 
Ch.,416. 

In  Texas  and  Missouri  executors 
and  administrators  are  forbidden  by 
Statute  to  purchase  the  estate  of 
their  decedents;  but  in  South  Caro- 
lina, after  much  fluctuation  in  the 
courts,  the  right  to  purchase,  at 
any  sale,  was  given  them  by  an  Act 
of  1839,  II  Stat.,  94,  the  provisions 
of  which  are  incorporated  in  sec- 
tion 1974,  Gen.  Stat.  The  evil  is 
obviated  somewhat  by  charging 
them  with  the  full  value  of  the 
property  without  reference  to  the 
amount  bid  at  the  sale  (Huger  v, 
Huger,  9  Rich.  Eq.,  217). 

The  exceptions  so  far  noted  are 
partial,  but  there  remains  to  be 
considered  an  exception,  which 
embraces  all  classes  of  fiduciaries, 
and  which  prevails  in  three  States 
— Alabama,  South  Carolina  and 
Texas.  A  trustee,  who  is  at  the 
same  time  beneficially  interested 
in  the  property  which  forms  the 
subject  matter  of  the  trust,  can 
purchase  it  at  public  sale,  and  his 
title  will  be  sustained.  The  only 
effect  of  the  fiduciary  relation  is 
seen  in  the  jealous  care  with  which 
the  Court  examines  all  the  proceed- 
ings relative  to  the  sale  not  satis- 
fied until  convincing  proof  is  given 
that  it  was  fairly  conducted  and  the 
full  price  given.  The  reason  as- 
signed for  this  departure  from  the 
rule,  is  that  otherwise  a  trustee 
would  often  be  obliged  to  witness 
the  sacrifice  of  property  which,  in 
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a  sense,  was  already  his  own,  and 
besides,  as  in  the  case  of  fomily 
property,  he  might  wish  to  pre- 
serve  it  from  the  hands  of  strangers, 
a  sentiment  in  every  way  com- 
mendable and  not  to  be  discouraged 
(Brannan  v,  Oliver,  2  Stew.,  47; 
Payne  v.  Turner,  36  Ala.,  623; 
Penny  v,  Jackson,  85  Ala.,  67). 

The  same  exception  would  prob- 
ably be  allowed  in  the  case  of  a 
preferred  creditor,  who  accepts  the 
position  of  trustee  for  the  payment 
of  debts,  but  not  in  a  case  where 
the  deed  of  trust  provides  for  the 
payment  of  the  creditors  ratably, 
for  it  is  then  presumed  that  he  has 
waived  his  lien,  and  whatever  he 
does  must  enure  to  the  benefit  of 
all  (Harrison  v.  Mock,  10  Ala.,  185). 

In  South  Carolina  this  exception 
does  not  extend  to  a  trustee's  pur- 
chase at  his  own  sale,  but  there  is 
a  strong  inclination  to  apply  it  in 
cases  of  judicial  sales,  conducted 
by  an  officer  of  the  Court  (Ander- 
son V,  Butler,  31  S.  C,  183). 

Texas  sides  with  Alabama.  Cer- 
tain property  was  transferred  to  a 
creditor  in  trust  to  secure  a  loan, 
and  by  the  terms  of  the  deed  he 
was  given  a  power  of  sale.  The 
debt  remaining  unpaid,  the  trustee 
exposed  the  property  for  sale  at 
public  auction,  and  became  the 
purchaser.  In  a  suit  to  set  aside 
the  sale  he  proved  his  entire  in- 
t^;rity,  and  the  Court  refused  to 
interfere  (Scott  v,  Mann,  33  Tex.^ 
735;  see  also  Bohn  v.  Davis,  75 
Tex.,  24). 

Both  in  Texas  and  Alabama,  how- 
ever, this  exception  to  a  salutary 
rule  is  regretted  by  the  Court,  and 
is  only  now  allowed  because  long 
established. 

It  may  be  advisable  that  a  trustee 
in  such  a  condition  should  be  al- 
lowed to  purchase  but  there  does 


not  seem  to  be  any  necessity  for 
making  his  case  an  exception.  The 
rule  ought  rather  to  be  strictly  en- 
forced, and  then  upon  application 
to  the  Court  by  the  trustee  for  leave 
to  purchase,  the  fact  that  he  is 
beneficially  interested  could  be 
judged  sufficient  reason  for  allow- 
ing him  to  bid.  See  Cadwalader*s 
App.,  64  Pa.,  293;  Froneberger  v- 
Lewis,  79  N.  C,  426,  435. 

(c)  The  third  class,  in  which  is 
numbered  the  principal  case,  also 
comprises  cases  where  the  sale  is 
public,  but  with  the  difference  that 
the  sale  is  instigated  by  creditors 
and  others  whose  interests  are  ad- 
verse to  those  of  the  cestui  que 
trust. 

In  England  and  generally  through 
out  this  country  it  has  not  been 
considered  that  this  fact  puts  the 
trustee  upon  so  altered  a  footing 
that  the  rule  should  be  relaxed  for 
his  benefit.  It  has,  on  the  con- 
trary, been  supposed  that  in  such 
cases  there  is  afforded  as  much 
opportunity  to  the  trustee  to  betray 
the  interests  of  his  cestui  que  trust 
by  a  treacherous  use  of  the  informa- 
tion which  he  may  have  gained  as 
in  cases  where  he  is  connected  with 
the  conduct  of  the  sale.  The  same 
consequence,  therefore,  attends  a 
trustee's  purchase  here  as  in  cases 
where  the  sale  is  either  his  own  or 
ordered  and  conducted  by  a  court 
of  equity  in  the  interest  of  the 
cestui  que  trust,  the  latter  may,  if 
he  chooses,  avoid  it  Or,  as  it  has 
been  expressed,  **a  trustee  who 
holds  the  legal  title  for  the  use  of 
another  will  not  be  permitted  to 
deal  with  the  property  for  his  own 
benefit,  and  it  makes  no  difierence 
in  his  favor  that  he  acquires  it  at  a 
judicial  sale  under  a  superior  title : " 
Roberts  v,  Mosley,  64  Mo.,  207. 
Wherever  the  question  has  arisen, 
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with  the  exceptions  already  noted, 
the  universal  mle  is  that  no  person 
can  be  allowed  to  purchase  an  in- 
terest in  property  where  he  has  a 
duty  to  perform  inconsistent  with 
the  character  of  purchaser  on  his 
own  account.  And  in  all  the  States, 
except  Pennsylyania,  and,  in  the 
case  of  administrators,  Missouri,  it 
is  considered  that  even  at  a  sale 
under  adversary  proceedings  there 
exists  such  an  inconsistency.  The 
rule  has  been  applied  to  an  attor- 
ney, Cunningham  v,  Jones,  37  Kan., 
477 ;    a    commissioner    of    court, 
Price's   Admr.    v,  Thompson,   84 
Ky.,  219;  creditor-assignees,  Hous- 
ton V,  Crutchfield,  22  Ala.,  76;  Janes 
V.    Throckmorton,    57    Cal.,    368; 
Bellamy  v.  Bellamy,  6Fla.,62, 114; 
Freeman  v,  Harwood,  49  Me.,  195; 
King  V,  Remington,  36  Minn.,  15; 
administrators,  Welch  v,  McGrath, 
59  Iowa,  519;  Dugas  2/.  Gilbeau,  15 
La.    Ann.,    581  ;    Froneberger   v, 
Lewis,  79  N.  C,  426;  even  where 
the  sale  is  made  under  execution 
in  their  favor,  issued  before  they 
accepted  the  office,  Martin  v.  Wyn- 
coop,  12  Ind.,  266;  executor,  Flem- 
ing t/.  Foran,  12  Ga.,  594;  Marshall 
V.  Carson,  38  N.  J.  Rq.,  250;  guard- 
ian, Downs  V.  Rickards,  4  Del.  Ch., 
416;  and  to  trustees  proper.  Wells 
T/.   Francis,    7  Col.,  396;    Bell  v. 
Webb,  2  GilL,   163;  Joor  v.  Wil- 
liams, 38  Miss.,  546;    Roberts  v.^ 
Mosely,  64  Mo.,  507;  Van  Bpps  v. 
Van  Epps,  9  Paige  Ch.,  237;  Jewett 
V.  Miller,  loN.  Y.,402;  Newcombe 
V.  Brooks,  16  W.  Va.,  32. 

The  Supreme  Court  of  Pennsyl- 
vania has  again  and  again  sanc- 
tioned the  principle  that  a  trustee 
ought  not  to  be  permitted  to  place 
himself  in  a  position  where  he  will 
be  subjected  to  a  conflict  between 
duty  and  self-interest.  But  it  has 
at  the  same  time  insisted  that  at  a 


sale  under  adversary  proceedings 
there  is  no  opportunity  for  self- 
interest  to  tempt  a  trustee  to  fail  in 
his  duty.  The  reason  for  this  con- 
clusion is  given  in  Fisk  v.  Sarber, 
6  W.  and  S.,  18,  where  the  question 
was,  whether  the  assignee  of  an  in- 
solvent debtor  could  purchase  the 
latter's  property  at  a  sheriff's  sale 
under  a  mortgage.  The  property 
in  question,  part  of  that  which  had 
been  transferred,  had  been  mort- 
gaged to  a  certain  bank,  and  the 
interest  was  so  far  in  arrears  that  it 
was  doubtful  if  the  property  would 
bring  enough  to  pay  both  principal 
and  interest  It  was  understood 
between  Fisk  and  the  bank  that  if 
he  should  be  the  highest  bidder  at 
a  price  not  less  than  I250.00  below 
the  amount  of  the  principal  debt, 
the  bank  would  extend  the  time  of 
payment  for  five  years  and  grant 
other  indulgences  At  the  sale 
under  the  mortgage  Fisk  did  bid  in 
the  property,  and  it  was  decided 
that  his  fiduciary  character  did  not 
prevent  his  becoming  a  valid  pur- 
chaser. The  property  had  been 
taken  out  of  the  trustee's  hands  and 
placed  beyond  his  control  and  in- 
fluence, so  th€U  he  had  no  duty  to 
perform  in  regard  to  iL 

The  case  was  really  decided  on 
the  authority  of  a  dictum  in  Pre- 
vost  V,  Gratz,  i  P.  C.  C.  Rep.,  364, 
but  the  Court,  per  Kbnnbdy,  J., 
justified  the  decision  on  the  hypo- 
thesis that  when  the  property  of 
the  cestui  que  trust  is  in  gremio 
legis  the  trustee  becomes  functus 
officio*  This  decision  was  followed 
in  Chorpenning*s  Appeal,  32  Pa., 
315,  and  Lusk's  Appeal,  103  Pa., 
152,  in  the  latter  of  which,  how- 
ever, the  fact  that  the  trustees  were 
purchasing  to  protect  their  own  in- 
terests was  strongly  emphasized. 
.    The  freedom  allowed  by  the  re- 


Digitized  by 


Google 


AT  ADVERSE  SALES. 


749 


lexation  has  been  much  limited  by 
two  decisions  which  make  it  a  con- 
dition of  the  validity  of  the  trus- 
tee's title  that  he  has  not  either  al-  , 
lowed  the  sale,  having  other  funds 
of  the  estate  in  his  hands  or  occa 
sioned  it  by  his  act  or  procurement* 
Prank's  App.,  14  Pa.,  531;  ParshalPs 
App.,  65  Pa,,  224. 

Mullen  V,  Doyle  is  a  still  further 
limitation  in  that  it  hampers  the 
trustee  with  the  burden  of  disclos- 
ing to  the  cestui  que  trust  all  infor- 
mation which  may  possibly  be  of 
use  to  him.  Inasmuch  as  this  course 
rejects  the  hypothesis  upon  which 
Fisk  V,  Barber  proceeded  the  au- 
thority of  that  case  may  be  con- 
sidered to  be  weakened  to  the  point 
of  breaking. 

The  present  position  would  seem 
to  be  that  taken  by  Tennessee, 
namely,  the  real  danger  of  abuse 
lies  in  the  control  which  the  trustee 
or  other  fiduciary  may  exercise  over 
the  conduct  of  the  sale.  Relieve 
him  of  this  power  and  his  attempts 
to  betray  the  interests  of  his  cestui 
que  trust  by  using  for  his  own  ben- 
efit any  information  which  he  may 
derive  firom  his  position  as  trustee 
will  invariably  be  detected. 

In  this  class  of  cases  Missouri 
makes  an  exception  in  favor  of  ad- 
ministrators. At  a  foreclosure  sale 
made  by  order  of  the  Circuit  Court 
an  administrator  purchased  the  . 
property  of  his  decedent  It  was 
argued  that  the  statute  which  for- 
bids such  purchases  rendered  his 
title  open  to  objection,  but  the 
Court  construed  the  statute  to  ap- 
ply only  to  probate  sales,  nor  was 
the  purchaser  here  in  any  sense  a 
fiduciary.  An  administrator  has  no 
concern  with  or  power  of  disposi- 
tion over  the  real  estate  of  his  de- 
cedent, and  to  such  a  sale  as  this 
having  no  duty  to  perform  he  came 


as  a  stranger.  Dillinger  v.  Kelly, 
84  Mo.,  261;  Briant  v,  Jackson,  99 
Mo.,  585.  Where,  however,  the  ad- 
ministrator is  obliged  by  statute,  as 
he  is  in  Pennsylvania,  if  he  finds 
that  the  realty  is  to  be  taken  for  the 
pa3rment  of  debts,  to  have  the  pro- 
ceedings stayed  until  he  himself 
can  make  the  sale  it  is  probable  that 
he  would  be  considered  a  trustee 
and  his  case  would  then  be  governed 
by  the  rule  applicable  to  tntstMS 
purchasing  at  their  own  satta,  for 
there  could  be  no  sale  under  adver- 
sary proceedings,  Meanor  v,  Ham- 
ilton, 27  Pa.,  137. 

By  way  of  general  criticism  it 
may  be  said  that  in  cases  where  the 
purchaser  occupies  a  p96ition  which 
opens  to  him  means  of  information 
only  thus  accessible  any  exception 
to  the  rule  which  closes  the  door  to 
temptation  seems  at  variance  with 
the  teachings  of  experience.  The 
duty  of  one  who  occupies  such  a 
fiduciary  position  obliges  him  to 
communicate  all  information  and 
exert  all  the  care  and  industry  nec- 
essary that  the  estate  may  be  dis- 
posed of  as  advantageously  as  pos- 
sible for  the  cestui  que  trust.  It  is 
a  dangerous  delusion  to  believe  that 
it  is  within  the  power  of  a  court  of 
equity  to  compel  an  unwilling  trus- 
tee to  disclose  evidence  of  an  un- 
faithfulness which  is  the  secret  of 
his  own  heart.  The  trustee's  con- 
nection with  the  sale  is  not  the 
main  reason  for  the  prohibition. 
'*  What  possible  difference  can  it 
make  in  reason  and  principle  in 
what  manner  or  by  whom  the  sale 
is  made  of  that  which  the  trustee 
holds  when  his  duty  in  his  trust  re- 
lations is  to  make  the  property 
bring  its  highest  price  in  the  pro- 
tection of  the  interests  of  the  cestui 
que  trust.  His  duty  remains  the 
same;  he  stands  concerned  for  the 


Digitized  by 


Google 


750        PURCHASES  BY  TRUSTEES  AT  ADVERSE  SALES. 


time  being  as  would  be  the  owner  of 
the  property  in  appreciating  it" 
Marshall  v,  Carson,  38  N.  J.  Eq. 
256.  Any  relaxation  is  poisonous  in 
its  consequences.  To  prohibit  a 
trustee  from  purchasing  at  his  own 
sale  merely  incites  him  the  more  to 
bring  about  a  sale  by  another.  It 
is  only  li  substitution  of  tempta- 
tions. 

There  are  two  cases  which,  per- 
haps, deserve  mention  for  to  the 
extent  to  which  dicta  are  authority 
they  are  deciaiotui  in  favor  of  the 
trustee's  right  to  purchase  at  a  sale 
imder  adversary  proceedings.  They 
are,  Barber  v.  Bo  wen,  47  Minn.,  118, 
and  Allen  v,  Gillette,  127  U.  S.,  589- 

In  the  former,  an  administrator 
by  order  of  court  sold  a  part  of  the 
property  of  his  decedent  in  order  to 
discharge  certain  allowed  claims. 
The  guardian  of  the  decedent's 
minor  heirs  became  the  purchaser. 
The  Court  cited  the  few  authorities 
favoring  the  trustee's  right  to  pur- 
chase at  a  public  sale  made  by  an. 
other,  but  the  decision  in  favor  of 
the  guardian  rested  on  the  circum- 
stance that  his  fiduciary  character 
did  not  extend  to  the  property  in 
question  since  it  never  was  part  of 
the  ward's  estate,  and  obviously 
never  would  be.  In  the  latter  case, 
which  came  from  Texas,  an  execu- 
tor, who  was  also  trustee  of  the  es- 
tate of  his  testator  in  its  entirety, 
for  a  two-fold  object,  first,  pa3rment 
of  debts,  and  then  the  common  ben- 
efit of  all  the  heirs  and  devisees, 
purchased  the  undivided  share  of 
one  of  the  latter.  This  share  had 
been  mortgaged  to  secure  a  loan, 
and  was  purchased  at  a  sale  in  fore- 
closure of  the  mortgage.  There  are 
dicta  in  the  case  in  favor  of  the 
trustee's  right  to  purchase  at  a  sale 
under  adversary  proceedings,  but  - 
the  decision  in  favor  of  the  execu- 


tors rested  on  a  misapprehension  of 
the  decisions  of  the  Supreme  Court 
of  Texas,  ''  which  are  our  guides  in 
this  case."  Those  cited  are  cases 
of  purchases  by  mortgagees  at  fore- 
closure sales;  and  as  had  been 
pointed  out  Texas  makes  these  an. 
exception  on  the  ground  of  benefi- 
cial interest  in  the  purchaser. 

There  are,  however,  two  methods 
by  which  the  trustee  may  acquire 
an  indefeasible  title  at  public  sale, 
even  when  he  is  the  vendor. 

(i)  He  may  by  a  new  contract 
with  his  cestui  que  trust  divest  him- 
self of  the  character  of  trustee,  but 
even  that  transaction  will  be 
watched  with  infinite  and  the  most 
guarded  jealousy  since  the  Court 
can  never  be  sure  that  the  trustee 
when  entering  into  the  new  con- 
tract has  communicated  to  the  cestui 
que  trust  all  the  information  which 
as  trustee  he  may  have  obtained. 
Ex  parte  Lacey,  6  Ves.,  325. 

(2)  He  may  file  a  bill  asking  for 
leave  of  the  Court  to  become  a  bid- 
der, and  in  a  proper  case  the  Court 
will  give  him  permission.  "  But 
the  power  is  a  delicate  one  and 
should  always  be  cautiously  exer- 
cised, the  sale  itself  being  watched 
with  jealousy.''  Dundas's  App.,  64 
Pa.,  325- 

There  is  no  good  reason  for  the 
difierence  which  prevails  on  this, 
so  important  a  subject.  All  are 
agreed  that  a  trustee  must  not  make 
any  profit  from  his  administration 
and  the  failure  to  insist  upon  a 
rigid  observance  of  the  rule  arises 
from  a  misconception  of  its  spirit 

"The  rule  is  intended  to  secure 
to  the  cestui  que  trust  the  chance  of 
any  advantage,"  and  it  is  the  ex- 
istence of  this  chance,  however 
doubtful,  which  precludes  the 
trustee  from  retaining  the  property. 
Robert  P.  Bradford. 
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Attorney  and  Client^Champerty^  What  Constitutes, 
An  agreement  between  client  and  attorney,  by  which,  in  considera- 
tion of  an  assignment  to  the  attorney  of  a  judgment  obtained  by  him  for 
the  client,  the  attorney  agrees  to  render  legal  services  in  an  effort  to 
collect  the  judgment,  to  advance  costs  and  expenses  in  the  first  instance, 
one-half  to  be  repaid  by  the  client  in  case  of  failure,  and  the  net  proceeds 
of  the  judgment  in  case  of  success  to  be  equally  divided,  is  not  without 
consideration,  nor  unlawful  on  the  ground  of  champerty,  and,  if  other- 
wise valid,  will  be  enforced. 
Opinion  by  Spear, .C.  J. 
Agrbbmsnts  for  Compensation  between  Attorney  and  Client. 
I.  Tl^e  English  Rule, — ^In  Ken-  in  practice  bounded  only  by  his  own 
nedy  v.  Brown,  13  C  B.  (N.  S.),  677,  sense  of  duty ;  and  he  may  have  to 
there  was  directly  presented  the  speak  upon  subjects  concerning 
question  whether  the  express  prom-  the  deepest  interest  of  social  life, 
ise  of  the  client  to  pay  the  advo-  and  the  innermost  feelings  of  the 
cate  for  his  professional  services  human  soul.  The  law  also  trusts 
constituted  a  legal  obligation,  and  him  iivith  a  power  of  insisting  on 
the  Court  decided  that  it  did  not,  answers  to  the  most  painful  ques- 
though  it  was  admitted  that  such  a  tioning,  and  this  power,  again,  is 
promise  made  with  an  attorney  for  in  practice,  only  controlled  by  his 
his  services,  or  even  with  a  barris-  own  view  of  the  interests  of  truth, 
ter  in  connection  with  services  other  It  is  of  the  last  importance  that  the 
than  those  of  advocacy  in  litiga-  sense  of  duty  should  be  in  active 
tion,  could  be  enforced.  The  rea-  energy  proportioned  to  the  magni- 
son  for  the  rule  was  thus  expressed  tude  of  these  interests.  If  the  law 
by  Chief  JusticeERLE :  The  advo-  is,  that  the  advocate  is  incapable  of 
cate  "  is  trusted  with  interests  and  contracting  for  hire  to  service  when 
privileges  and  powers  almost  to  an  he  has  undertaken  an  advocacy,  his 
unlimited  d^;ree.  His  client  must  words  and  acts  ought  to  be  guided 
trust  to  him  at  times  for  fortune  by  a  sense  of  duty,  that  is  to  say, 
and  character  and  life.  The  law  duty  to  his  client,  binding  him  to 
trusts  him  with  a  privilege  in  re-  exert  every  faculty  and  privilege 
spect  of  liberty  of  speech  which  is      and  power  in  order  that  he  may 

*  Reported  in  31  N.  E.  Rep.,  747.    Decided  June  20,  1892. 
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maintain  that  client's  right,  to* 
gether  with  duty  to  the  Court  and 
himself,  binding  him  to  guard 
against  abuse  of  the  powers  and 
privileges  entrusted  to  him  by  a 
constant  recourse  to  his  own  sense 
of  right." 

IL  The  American  Rule.  —  In 
nearly  all  of  the  States  the  doc- 
trine thus  laid  down  is  held  to  be 
inapplicable  to  the  social  condi- 
tions of  this  country  and  not  a  part 
of  our  inherited  jurisprudence.  See 
the  note  of  Judge  Mitchbi^l  to  Ken- 
nedy V.  Broun,  supra  Am.  Law  Reg. 
(N.  S.),  372.  A  representative  case 
is  Ba3rard  v.  McLane,  3  Harr.,  219, 
where  it  is  said  by  the  Court :  "  The 
English  doctrine  on  this  subject  is 
founded  on  considerations  of  pub- 
lic policy,  which,  in  general,  is  one 
of  the  most  uncertain  and  therefore 
unsafe  grounds  of  legal  judgment 
Doubtless  where  the  policy  is  clear 
it  is  good  ground  of  decision,  but 
like  all  arguments  ab  convenienH^ 
of  which  it  is  one,  the  weight,  and 
even  the  existence  of  the  inconve- 
nience may  be  doubtful,  or  may  be 
counterbalanced  by  a  greater  incon- 
venience on  the  other  side.  (Ram. 
on  Legal  Judgment,  57.  >  It  is  also  an 
unstable  ground  of  judgment,  vary- 
ing with  the  conditions  of  the  same 
community,  and  applicable  only 
to  communities  similarly  situated. 
The  policy  of  the  law  springs  out 
of  tiie  condition  of  the  people  who 
are  to  be  bound  by  it.  In  England 
it  has  been  deemed  against  public 
policy  to  permit  counsel  to  con- 
tract with  their  clients  for  compen- 
sation, first,  because  of  some  vague 
notion  that  it  would  be  against  the 
dignity  of  the  profession  to  demand 
4ees;  and,  secondly,  from  the  ap- 
prehension that  clients  might  be 
oppressed  by  such  bargains;  yet, 
whatever  is  the  theory,  we  know 


that,  in  point  of  fact,  the  counsel 
does  take  fees  under  the  polite 
name  of  honoraria ;  nay  more,  that 
being  unable  to  recover  an3rthing 
by  the  aid  of  law,  he  requires  the 
cash  in  hand  before  he  opens  his 
mouth  in  the  cause.  Is  there  no 
doubt  about  the  policy  of  a  princi- 
ple that  operates  thus?  Is  there 
less  danger  of  oppression  of  the 
client  in  requiring  payment  of  the 
money  down,  than  by  taking  his 
contract  or  bond?  The  lawyer  in 
either  case  makes  his  own  terms, 
which  the  client  either  agrees  to 
or  employs  another.  But  the  poor 
suitor  may  not  have  the  present 
means  of  payment,  and  this  policy 
may  deprive  him  of  counsel.  He 
may  have  credit — credit  founded 
even  on  his  rights  in  the  suit  which 
he  is  about  to  prosecute — credit 
especially  with  the  lawyer,  who  un- 
derstands those  rights;  but  for 
want  of  money  to  pay  down  in  ad- 
vance, the  courts  of  justice  may  be 
efifectually  closed  against  him.  His 
rights  are  nothing  unless  he  can 
have  the  means  of  en  forcing  them. '  * 
But  it  is  to  be  noted  that  the  Eng- 
lish rule,  drawing  a  distinction  be- 
tween attorneys  and  advocates,  has 
been  recognized  in  New  Jersey.  In 
Schomp  V,  Schenck,  40  N.  J.  Law, 
T95,  it  was  said  by  the  learned  judge 
who  delivered  the  opinion,  ''The 
American  decisions  on  the  subject 
have  not  been  overlooked,  and  it  is 
quite  understood  that  the  weight  of 
such  decisions  is  in  favor  of  consid- 
ering the  English  doctrine  relating 
to  this  topic,  even  as  it  relates  to 
advocates,  as  obsolete  and  inappli- 
cable to  the  times.  All  I  wi^  to 
say  is  that  I  cannot  concur  in  this 
view,  for  the  rule  in  question  has 
always  flourished  in  full  vigor  as  a 
part  of  the  common  law,  and  has 
never,  during  any  interval  of  time. 
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fallen  into  disnee ;  and  that,  as  its 
only  foundation  was  its  supposed 
efficacy  in  sustaining  the  honor- 
able standing  of  the  advocate,  I  can 
by  no  means  admit  that  such  a  rule 
is  alien  to  the  professional  ethics  of 
this  country.  The  principle  that 
the  advocate  cannot  stipulate  with 
his  client  for  his  perquisites  is  one 
■of  the  established  customs  of  our 
inherited  jurisprudence,  and  is  en- 
tirely consistent  with  our  social 
conditions,  and  therefore,  in  my 
•opinion,  is  not  to  be  eliminated  ex- 
"Cept  by  legislation." 

III.  Caniingent  Fees.  —  AMum- 
ing,  then,  the  validity  of  an 
•express  contract  between  the  at- 
torney or  counsellor-at-law  and 
liis  client  for  the  payment  by 
the  latter  for  professional  services 
to  be  rendered  by  the  former,  we 
turn  to  examine  those  cases  where 
the  contract  is  for  th^  payment  of 
•contiagent  fees.  Such  contracts  are 
always  jealously  scrutinized  by  the 
-Court  on  account  of  the  confiden- 
tial relations  of  the  parties,  and  no 
unconscionable  bargain  will  be  sus- 
tained; but,  on  the  other  hand, 
when  made  in  good  faith,  without 
-suppression  of  facts  or  exaggeration 
•of  apprehended  difficulties,  and  the 
compensation  stipulated  for  is  rea- 
sonable, they  will,  in  the  Federal 
-courts,  and,  it  is  believed,  in  those 
of  all  the  States  except  Tennessee, 
be  enforced  as  not  oppose  to  public 
l)olicy.'»  £x  parte  Plitt,  a  Wall., 
Jr.,  453 ;  Wylie  v.  Coxe,  15  How., 
415 ;  Wright  v,  Tibbits,  i  Otto,  252 ; 
Jeffries  v.  M.  L.  Ins.  Co.,  no  U.  S., 
305 ;  McPherson  v,  Coxe,  6  Otto, 
404 ;  Post  V.  Mason,  91  N.  Y.,  539 ; 
Dahms  v.  Sears,  13  Or.,  47 ;  Perry 
v.^Dicken,  105  Pa.,  83 ;  Knsterer  v. 
Beaver,  56  Wis.,  471 ;  Walker  v. 
Biety,  24  La.,  349;  Whithead  v, 
I>ucker,  11 S.  M.  (Miss.),  98 ;  Quint 


V.  Ophis,  4  Nev.,  305 ;  Christy  v. 
Sawyer,  44  N.  H.,  98;  South  v. 
State,  17  Ark.,  608 ;  Backus  v.  By- 
ron, 4  Mich.,  535 ;  Bent  v.  Priest, 
10  Mo.  App.,  543 ;  Jewel  v.  Neidy, 
61  Iowa,  235 ;  Stansell  v,  Lindsay, 
50  Ga.,  360 ;  Newkirk  v.  Cohen,  18 
IlL ,  449 ;  but  in  England  they  have 
been  held  void  under  the  statutes 
against  maintenance,  Earle  v.  Hop- 
wood,  9C.  B.,  566. 

Contracts  to  pay  contingent  fees 
for  professional  services  in  prepar- 
ing and  advocating  just  claims 
against  the  government  have  also 
been  supported  in  this  country. 
Stanton  v.  Emery,  3  Otto,  548 ;  Tay- 
lor V,  Bemiss,  no  U.  S.,  42. 

But  contracts  for  lobbying  are  not 
recognized  as  professional  services 
of  a  legitimate  character  and  are 
void.    Trist  v.  Child,  21  Wall.  450- 

Where,  however,  the  contract 
provides  that  no  compromise  or 
settlement  of  the  case  shall  be  made 
without  the  consent  of  the  attorney, 
it  has  been  held  in  some  of  the 
States  that  such  a  condition  is  con- 
tra bonos  mores,  and  the  contract 
void.  Wukley  v.  Hall,  13  Stanton 
Ohio  R..  175;  Taylor  v.  Oilman,  58 
N.  H.,  417;  Boardman  v,  Thomp- 
son, 25  Iowa,  487. 

Though  in  others,  such  condition 
has  been  held  not  to  be  against 
public  policy.  HofiEman  v.  Vallcjo, 
45  Cal.,  564. 

But  a  received  of  a  national  bank 
has  no  power  to  contract  to  pay  a 
contingent  fee  (Barrett  v,  Henri- 
etta Bk.,  78  Texas,  222),  nor  a  mu- 
nicipal corporation  (County  of 
Chester  r.  Barber,  97  Pa.,  455),  nor 
county  commissioners  (Piatt  v.Ger- 
rard,  12  Neb.,  244). 

IV.  71U  Effect  of  the  Rules 
against  Champertry  on  Contracts 
between  Attorney  and  Client,-^ 
Such  seems  to  be  the  law  bearing 
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on  contracts  between  lawyer  and 
client  outside  of  the  doctrine  of 
champerty,  and  it  is  now  proposed 
to  briefly  examine  how  far  in  this 
country  they  are  effected  thereby. 
Blackstone  defines  champerty  as 
**A  species  of  maintenance  and 
punished  in  like  manner;  being  a 
bargain  with  a  plaintiff  or  defend- 
ant campum  partice,  to  divide  the 
land  or  other  matters  sued  for  be- 
tween them,  if  they  prevail  at  law; 
whereupon  the  champertor  is  to 
carry  on  the  suit  at  his  own  ex- 
pense/' while  Hawkin's  definition, 
followed  by  Coke  and  Sir  William 
Grant,  is  "the  unlawful  mainte- 
nance of  a  suit  in  consideration  of 
a  part  of  a  debt  or  other  thing  in 
dispute." 

The  English  cases  adopt  the  defi- 
nition of  Hawkins,  Stanley  z/.  Jones, 
yBing.,  369;  Sprye  v.  Porter,  7  El. 
&  BL,  80;  In  re  Attorneys  and  So- 
licitors Act,  I  Ch.  Div.,  573. 

Champerty  so  defined  has  been 
declared  part  of  the  common  law 
of  Massachusetts  (Lathrop  v.  Bank, 
9  Met.,  491;  Ackert  v.  Barker,  131 
Mass.,  436,  but  held  not  to  apply 
to  contracts  to  prosecute  cases  be- 
fore Court  of  Claims.  Murray  v, 
Sprague,  148  Mass.,  18),  Indiana 
(Scobey  v,  Ross,  13  Ind.,  177,  and 
it  applies  to  contracts  to  prosecute 
cases  against  the  government,  Co- 
quillard  v.  Bearss,  21  Ind.,  479), 
Kentucky  (Davis  v,  Sharron,  15  B. 
Mon.,  64,  though  a  contract  for  a 
fee  equal  to  one-quarter  of  the  value 
of  land  recovered  by  suit,  not  to  be 
paid  until  land  should  be  sold  was 
held  not  champertous  in  Ramsey  v, 
Trent,  10  B.  Mon.,  341),  and  North 
Carolina  (Martin  v.  Amos,  13  Ire., 
201),  and  contracts  by  which  the  at- 
tome3rs  are  to  be  paid  for  their  servi- 
ces a  part  of  the  money  or  thing 
recovered  are  there  held  void,  irre- 


spective of  who  paid  the  expenses 
of  the  suit.  These  cases  hold  that 
the  mode  0/ compensation  constitu- 
tuted  at  common  law  the  gist  of  the 
ofience.  To  this  group  should  be 
added  Tennessee  by  whose  code, 
I  2450,  it  is  provided,  **  No  party 
plaintiff  or  intending  to  be  plain- 
tiff to  a  suit  at  law  or  in  equity  shall 
promise  or  agree  to  pay  or  give  any 
greater  or  less  sum  of  money  or  any 
greater  or  less  part  of  the  thing  lit- 
igated upon  any  contingency  or 
upon  the  event  of  the  suit,.*'  and 
probably  Alabama  (Elliott  v,  Mc- 
Clelland, 17  Ala.,  2o6)«  District  of 
Columbia  (Stanton  v,  Haskin,  i 
McArthur,  558),  New  Hampshire 
(Butler  V,  Legre,  62  N.  H.,  350),  and 
Maine,  since  there  is  no  statute  in 
that  State  governing  the  matter, 
and  it  has  been  decided  that  what- 
ever was  part  of  the  common  law 
of  Massachusetts  before  the  sepa- 
ration of  Maine  from  that  State  is 
part  of  the  law  of  Maine  to-day  un- 
less changed  by  legislation  (Hovey 
V.  Hobson,  51  Me.,  62),  though 
these  cases  have  not  in  so  many 
words  approved  of  Hawkin's  defi- 
nition. 

Each  of  the  following  Stotes  has 
declared  that  only  the  modified  rule 
against  champerty  as  defined  by 
Blackstone  is  part  of  its  common 
law  and  therefore  contracts  by  an 
attorney  for  a  contingent  fee  out  of 
the  avails  of  the  suit  have  only  been 
held  void  where  the  attorney  has 
agreed  to  pay  the  costs: 

Delaware  (Bayard  v,  McLane,  3 
Harr.,  139),  Georgia  (Moses  v.  Bag- 
ley,  55  Ga.,  283),  Illinois  (West 
Park  Coms.  v*  Coleman,  108  111., 
591),  Iowa  (Jewel  v,  Neidy,  61  Iowa, 
299)  Missouri  (Duke  v.  Harper,  66 
Mo.,  '51),  Mississippi  (Moody  v. 
Harper,  38  Miss.,  601),  West  Vir- 
ginia (Anderson  v.  Caraway,  27  W. 
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Va.,  396),  Virginia  (Nickels  v,  Kane, 
83  Va.»  309),  Wisconsin  (Allard  v, 
I/amirande,  29  Wis.,  502),  Kansas 
(Aultman  v.  Waddle,  40  Kan.,  195), 
and  Ohio  (for  such  seems  the  effect 
of  the  decision  in  the  case  at  the 
head  of  this  note). 

And  to  them  should  probably  be 
added  South  Carolina  (Hand  v,  R. 
R.  Co.,  21  S.  Car.,  182),  Maryland 
W.  U.  Tel.  Co.  V,  Semmes  &  Clark, 
73  Md.,  19),  Oregon  (Dahms  v. 
Sears,  13  Or. ,  47),  Nevada  (Gruber 
V,  Baker,  20  Nev.,  468),  and  Rhode 
Island  (Martin  v,  Clark,  8  R.  I., 
389,  and  see  note  to  Orr  v.  Tanner, 
17  Am.  Law  Reg.,  759),  though  the 
position  of  the  Courts  of  these  is 
not  clearly  defined. 

These  cases  hold  that  at  common 
law  the  gist  of  the  offence  was  the 
maintenance,  the  unlawful  med- 
dling  in  another's  suit  which  was 
supposed  to  suppress  justice  and 
truth,  or  at  least  to  work  delay,  and 
the  agreement  to  do  this  for  a  part 
of  the  thing  in  suit  was  an  aggra- 
vation of  the  offence,  because  of  its 
violation  of  the  rule  of  common 
law  that  choses  in  action  are  not 
assignable,  to  support  which  the 
doctrine  of  maintenance  was  adopt- 
ed. ''  And  upon  no  other  reason,*' 
-says  Judge  Harrington,  in  Bay- 
ard V,  McLane,  3  Harr.,  209,  ''can 
we  conceive  why  a  Imrgain  for  a 
part,  or  the  whole  of  a  thing  in  suit 
(independently  of  the  maintenaxice) 
should  have  been  an  offence  at 
common  law.  Grant  that  no  such 
evils  flow  from  the  selling  a  thing 
in  action;  grant  that  such  a  sale  is 
proper,  and  may  be  upheld  and  en- 
forced by  the  law;  and  what  con- 
ceivable reason  is  there  for  saying 
that  a  bargain  to  give  a  thing  in 
suit,  for  lawful  aid  of  counsel  in  the 
prosecution  of  such  suit,  is  itself 
unlawful.  But  this  rule  of  the  com- 


mon law  has  long  gone  into  disuse 
even  in  the  English  courts;  if  any 
traces  of  it  remain,  it  is  only  for  the 
purpose  of  giving  form  to  certain 
kinds  of  actions.  In  this  country 
the  rule  is  actually  reversed.  The 
laws  of  alienation  in  respect  to 
every  species  of  propeity  promote 
its  transfer  as  more  consistent  with 
the  condition  of  things  in  action, 
or  of  part  of  a  thing  in  suit,  may  be 
made;  and,  by  the  common  law,  it 
is  lawful  for  attorneys  and  counsel 
in  the  regular  exercise  of  their  pro- 
fession, to  maintain  the  suits  of  oth. 
ers.  If  the  services,  therefore,  be 
lawful,  and  the  mode  of  compensa- 
tion be  now  lawful,  how  can  such  a 
contract  be  champertous  and  un- 
lawful?" 

Referring  to  the  English  statutes 
against  champerty  which  were 
passed  in  the  reign  of  Edward  I., 
and  seem  to  have  introduced  a  new 
feature  into  the  definition  of  cham- 
perty, Judge  Harrington  contin- 
ues, **  The  evil  which  they  were  de- 
igned to  meet  was  the  conveyances 
of  pretended  titles  by  those  who 
were  unable  and  unwilling  to  incur 
the  expense  of  prosecuting  them, 
to  men  of  wealth  and  power  who 
should  carry  on  the  prosecution  at 
their  own  expense  and  divide  the 
proceeds.  Itwasa  maintenance  not 
only  by  influence  and  power,  but 
by  the  actual  means  of  conducting 
a  suit;  and  that  on  a  contract  for  a 
part  of  the  thing  in  action,  which 
by  the  common  law  itself  was  un- 
lawful. Hence,  says  the  statute 
champertors  be  they  that  move 
pleas  and  suits  or  cause  to  be  moved 
either  by  their  own  procurer  or  by 
others  and  sned /or  a(  their  proper 
cosiy  for  to  have  part  of  the  land  in 
variance  or  part  of  the  gains.  This 
important  ingredient  of  paying  or 
contributing  to  the  expenses  of  the 
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suit  seems  ever  since  to  have  been 
regarded  as  essential  to  constitute 
the  ofifence  of  champerty.  ♦  ♦  * 
The  payment  of  the  expense  is  no 
part  of  the  business  of  a  lawyer 
under  our  practice.  In  so  doing, 
he  acts  out  of  his  character  as  a 
professional  man  and  maintains  the 
suit  in  a  way  which  that  character 
does  not  justify.  But  so  long  as  his 
contract  stipulates  only  for  such 
services  as  he  may  lawfully  render 
without  being  guilty  of  mainte- 
nance, it  is  not  vitiated  on  any 
ground  of  champerty,  because  those 
services  are  to  be  requited  out  of 
the  thing  in  suit,  which  by  our  law 
is  a  proper  subject  of  contract** 

Except  in  the  cases  specified  by 
paragraphs  73  and  74  of  its  code, 
the  doctrine  of  champerty  has 
been  repudiated  in  New  York  as 
not  part  of  the  common  law  of  that 
State:  Coughlin  v.  R.  R.  Co.,  71 
N.  Y.,  443. 

In  Louisiana,  the  English  Com- 
mon Law  not  being  part  of  its 
jurisprudence,  the  matter  is  regu- 
lated by  Article  3624  of  its  code. 

In  Michigan,  by  provision  of  H. 
and  S.  Code,  paragraph  9004,  and 
in  Minnesota,  Gen.  St,  1878,  c.  67, 
{  I,  attorneys  and  clients  are  al- 
lowed to  contract  as  they  please  as 
to  compensation,  and  this  provision 
has  efiectually  done  away  with  the 
doctrine  of  champerty  in  those 
States:  Whildey  v.  Crane,  63  Mich., 
720;  Canty  v,  Lattimer,  31  M.,  239. 
The  courts  of  Texas :  Bentinck  v. 
Franklin,  38  Texas,  58;  California: 
Mattewson  v.  Pitch,  2a  Cal.,  86; 
New  Jersey:  Schomp  v,  Schenck, 
40  N.  J.  L.,  195;  and  apparently 
those  of  Arkansas:  L3rtle  v.  State, 
17  Ark.,  608;  Vermont:  Danforth 
r.  Streeter,  28  Vt,  490;  Connecti- 
cut: Richardson  v.  Rowland,  40 
Conn.,  565,  and  note  to  same,  14 


Am.  Law  Rbg.,  78;  and  Pennsyl- 
vania (for  the  suggestion  thrown 
out  by  Paxton,  J.,  in  County  of 
Chester  v.  Barber,  i  Out,  463, 
seems  to  have  been  confirmed  by 
the  decision  of  Munna's  Appeal, 
127  Pa.,  474,  where  a  contract  by 
an  attorney  to  raise  up  an  adminis- 
tration, pay  all  the  costs  of  suit 
and  divide  the  gross  proceeds  re- 
covered was  sustained),  have  in 
effect  declared  that  the  common 
law  doctrine  of  champerty,  so  far 
as  it  applies  to  contracts  between 
lawyer  and  client,  forms  no  part  of 
the  law  of  those  SUtes. 

The  reasons  for  so  holding  are 
thus  set  forth  in  Biatthewson  v. 
Pitch,  supra  .*. "  There  is  no  statute 
upon  the  subject  in  this  State,  and 
we  have  no  doubt  that  the  Legis- 
lature of  1850,  when  it  adopted  the 
statutes  which  were  deemed  neces- 
sary to  organize  the  legal  sjrstem  of 
the  State  by  omitting  to  enact  any 
such  statute,  acted  in  the  spirit  of 
the  decisions  which  hold  such  laws 
inapplicable  to  this  country,  and 
with  the  direct  purpose  that  there 
should  be  no  law  relating  to  the 
subject  In  our  judgment,  in  the 
absence  of  such  a  statute,  the  of- 
fence of  maintenance  is  unknown 
to  the  laws  of  this  State.*' 

Chief  Justice  Bsasi^sy,  in  deliver- 
ing the  opinion  of  the  Court  in 
Schomp  V.  Schenck,  supra^  ex- 
prtfssed  himself  thus :  "  It  appears 
to  me  safe  to  say  that,  upon  exam- 
ination, any  inquirer  into  this 
branch  of  jurisprudence  will  be 
satisfied  that  the  entire  doctrine  of 
maintenance  was  the  product  of  a 
state  of  society  very  different  from 
that  which  now  exists  or  has  ever 
existed  in  this  State. 

*'The  truth  is,  there  is  the  best 
reason  for  believing  that  the  entire 
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law  of  maintenance,  regarding  it  aa 
an  intelligible  subject,  is  the  crea- 
tion of  the  English  statutory  law 
and  of  the  judicial  constructions  of 
such  law,  and  the  consequence  is, 
that  when  this  set  of  Acts  was  de- 
signedly left  out  of  our  statute 
book,  there  existed  no  rational 
ground  for  the  contention  that  any 
part  of  this  law  of  maintenance  in 
any  form  remained  in  force  in  this 
Stete." 

In  most  of  the  States  it  has  been 
held  that  even  though  the  special 
contract  between  an  attorney  and 
his  client  be  void  for  champerty, 
he  does  not  on  that  account  f  (ufeit 
his  claim  to  compensation  for  his 
services,  but  may  recover  the  same 
on  a  quaniium  meruit:  Weeks  on 
Attorneys,  {  345,  and  cases  there 
cited. 

But  the  contrary  was  held  in 
Grell  V,  Levy,  16  C.  B.  (N.  S.).  73- 
See  also  Halloway  v.  Lowe,  7  Port. 
(Ala.),  488,  and  Ix>we  v,  Hutchin- 
son, 37  Me.,  i^;  Davis  z/.  Sharron, 
15  B.  Men.  (Ky.),  64. 

It  is  to  be  observed  that  the  law 
against  champerty  has  never  for- 
bidden an  attorney  to  advance 
money  for  incidental  costs :  Lewis 
V.  Samuel,  8  Q.  B.,  485;  but  see 
New  YcH^k  Code,  ?  73,  74,  which 
forbids  an  attorney  to  make  any 
loan  or  advance  or  agreement  to 
loan  or  advance  as  an  inducement 
to  place  in  his  hands  any  claiui  for 
collection. 

After  suit  ended,  an  assignment 
by  client  to  attorney  of  part  of  the 
judgment  recovered  in  payment  of 
his  fee  will  not  be  avoided  even 
though  made  in  fulfilment  of  a 
champertous  contract :  Rose  v.  the 
Railroad  Company,  55  Iowa,  691. 

It  is  worthy  of  note  that  the 
variance  in  the  decisions  on  the 
subject  of  champerty,  in  the  States 


where  that  doctrine  is  recognized  at 
all,  is  due  solely  to  whether  the  de- 
finition of  Hawkins  or  that  of 
Blackstonb  is  accepted  as  cor- 
rectly stating  what  was  the  common 
law  of  England  on  the  subject,  so 
that  there  is  but  little  discussion  as 
to  the  wisdom  of  such  a  rule  under 
present  conditions  in  the  United 
States.  The  ground- work  on  which 
all  these  decisions  rest  being  that 
the  doctrine  is  part  of  the  inherited 
jurisprudence  of  the  State,  it  is  un- 
likely that  they  will  be  modified, 
and  if  a  change  in  the  law  is  de- 
sirable, it  must  come  from  the 
Legislature.  Viewed  simply  as  a 
measure  of  public  policy,  consid- 
ered in  its  relation  to  contracts  be- 
tween lawyer  and  client,  opinions 
would  probably  differ  as  to  its 
utility.  Given  the  business  and 
social  relations  found  to-day  in  the 
United  States,  the  doctrine  seems 
to  the  writer  both  out  of  time  and 
out  of  place.  With  an  upright 
judiciary,  there  is  small  incentive 
to  the  lawyer  to  waste  either  time 
or  money  in  the  prosecution  of  un- 
just claims,  and  under  the  jealous 
scrutiny  of  the  court  to  which  such 
contracts  are  subject,  the  danger  to 
the  client  from  an  unconscionable 
bargain  is  inconsiderable.  Cer- 
tainly the  client  is  not  the  less  well 
served  if  the  efforts  of  his  attorney 
be  stimulated  by  his  pecuniary  in- 
terest in  the  case,  and  though  the 
attorney  may  in  rare  cases  be 
thereby  tempted  to  forget  the  fidel- 
ity he  owes  to  the  court,  yet  it  is 
questionable  whether  the  prohibi- 
tion of  such  contracts  lessens  their 
number,  and  there  are  other  meth- 
ods of  preserving  the  honor  of  the 
bar  than  by  putting  its  members 
under  this  disability. 

To  the  credit  of  the  profession  be 
it  said  that  despite  such  laws  a 
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necessitous  client  is  seldom  forced' 
to  abandon  a  just  claim  for  lack 
of  means  to  prosecute  the  scune; 
though  their  existence  makes  it 
possible  for  an  ungrateful  client  to 


defeat  a  just  claim  for  services  ren- 
dered without  the  certainty  of  re- 
ward. 

H.  Gordon  McCouch. 


Garcelon  et  al  v.  Tibbetts*  Supreme  JuDiaAL  Court 

OF  Maine. 


Real  Estate  Broker — Comtnusums  and  Compensation. 

To  entitle  a  broker  who  has  been  employed  to  sell  real  estate  to  com- 
missions, he  must  produce  a  purchaser  ready  and  willing  to  enter  into  a 
contract  on  the  employer's  terms. 

This  implies  and  involves  the  agreement  of  buyer  and  seller,  the 
meeting  of  their  minds,  effected  through  the  agency  of  the  broker;  and 
if  through  their  failure  to  come  to  an  agreement,  the  contract  of  sale  is 
not  consummated,  he  is  not  entitled  to  commissions,  nor  any  recompense 
for  the  time  and  labor  he  has  spent. 

When  a  broker  is  authorized  to  sell  a  certain  piece  of  real  estate  for 
a  specified  sum,  but  nothing  is  said  as  to  the  kind  of  a  deed  to  be  given; 
and  the  broker  procures  a  prospective  purchaser,  who  refuses  to  complete 
the  contract  of  sale  unless  the  owner  of  the  land  will  give  him  a  warranty 
deed,  which  the  latter,  having  a  perfectly  good  title,  declines  to  do,  and 
the  sale  consequently  falls  through;  the  broker  fails  to  fulfil  the  condi- 
tions of  his  contract,  and  is  not  entitled  to  commissions. 

Opinion  by  Foster,  J. 
The  Right  op  a  Rbai.  Estate  Broker  to  Commissions. 


I.  In  the  absence  of  any  special 
clause  in  the  contract  of  agency 
affecting  his  rights,  the  claim  of  a 
real  estate  broker  to  commissions 
upon  the  sale  or  exchange  of  real 
estate  placed  in  his  hands  for  that 
purpose  depends  upon  the  comple- 
tion of  the  contract  through  his 
agency.  "The  fundamental  and 
correct  doctrine  is,  that  the  duty 
assumed  by  the  broker  is  to  bring 
the  minds  of  the  buyer  and  seller 
to  an  agreement  for  a  sale,  and  the 
price  and  terms  on  which  it  is  to  be 
made,  and  until  that  is  done  his 
right  to  commissions  does  not  ac- 
crue:" Sibbald  v,  Bethlehem  Iron 

*  Reported  in  24  Atl.  Rep.,  797. 


Co.,  83  N.  Y.,  378.  In  order  to 
fulfil  this  duty,  and  substantiate  his 
claim,  it  is  necessary  that  he  should 
produce  a  prospective  purchaser 
who  is  able,  ready  and  willing  to 
take  the  land  on  the  vendor's  terms: 
Wylie  V,  Bank,  61  N.  Y.,  416;  Mc- 
Gavock  V,  Woodlief,  20  How.,  (U. 
S.)  221;  Kock  V,  Emmerling,  22 
How.,  (U.  S.)72;  Keys  V.  Johnson, 
68  Pa.,  42;  Clendenon  v,  Pancoast, 
75  Pa.,  213;  Hyamst/.  Miller,  71  Ga., 
608;  Kalley  v.  Baker,  29  N.  B.  Rep., 
1091 ;  Garcelon  v.  Tibbets  (the  prin- 
cipal case)  24  Atl.  Rep.,  797.  These 
terms  must  be  strictly  complied 
with   in  all   essential  particulars: 
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Bradford  v,  Menard  (Minn.)>  28  N. 
W.   Rep.,  248.    When  a  contract 
with  a  broker  states  the  terms  of  sale 
to  be  I900  cash,  and  |iooo  in  one 
year,  the  broker  was  denied  the 
right  to  commissions  on  producing 
a  purchaser  who  offered  |ioo  cash, 
|8oo  in  thirty  days,  and  |iooo  in  a 
year:  Harwood  v.  Triplett,  34  Mo. 
App.,  273.   If  the  land  is  to  be  sold 
for  a  certain  price,  and  the  pur- 
chaser offers  part  only  in  cash,  the 
owner  may  refuse  to  accept  him 
without  making  himself  liable  to 
the     broker:    Morrill     v,  Davis, 
(Neb.)  43  N.  W.  Rep.,  1146.    But 
when  the  agent  is  to  receive  all 
above  a  certain  sum  as  compensa- 
tion, and  the  land  is  to  be  sold  for 
cash,  a  purchaser  who  pays  the 
stipulated   sum  in  cash,  and  the 
balance    in    notes,    satisfies    the 
contract:    Van    Gorder   v,    Sher- 
man, 46  N.  W.  Rep.,  1087.    When 
the   sale   is  to  include  two   sur- 
veys, and  the  broker  only  succeeds 
in  disposing  of  one,  he  can  claim 
no  commissions  on  the  sale:  Arm- 
strong r.  O'Brien,  19  S.  W.  Rep., 
268. 

The  vendor  may  waive  his  right 
of  refusal,  however,  and  accept  a 
sale  made  by  a  broker  upon  differ- 
ent terms  from  those  at  first  pro- 
posed; and  if  he  does  so  he  becomes 
liable  for  commissions:  Lockwood 
V.  Halsey,  41  Kans.,  166;  S.  C,  21 
Pac  Rep.,  98:  Wetzell  v.  Wagoner, 
41  Mo.  App.,  509.  When  the  pur- 
chaser agrees  to  pay  the  stated 
price,  but  the  owner  of  the  land 
sells  for  less,  on  discovering  a  mis- 
take in  the  quantity,  the  broker  is 
entitled  to  commissions  on  the  re- 
duced price:  Hoefling  v,  Hamble- 
ton,  19  S.  W.  Rep.,  689.  So,  when 
the  broker  is  required ,  as  a  condition 
precedent,  to  furnish  his  principal 
with  the   name  of  the  purchaser , 


but  the  principal  makes  no  objec- 
tion on  that  ground,  while  abso- 
lutely disaffirming  the  sale,  he  will 
be  held  to  have  waived  it:  Duclos 
V,  Cunningham,  102  N.  Y.,  678.  If 
the  principal  accept  the  purchaser, 
whether  upon  the  same  or  different 
terms,  the  broker  is  entitled  to  his 
commissions,  even  though  the  sale 
finally  falls  through,  unless  the 
contract  made  the  right  to  commis- 
sions dependent  |ipon  the  consum- 
mation of  the  sale:  Potvin  v.  Cur- 
ran,  13  Neb.,  302;  Casady  v.  Seely, 
29  N.  W.  Rep.  (Iowa),  932;  Caraon 
V.  Baker,  29  Pac  Rep.,  1134;  Seattle 
Land  Co.  v.  Day,  (Wash.)  27  Pac. 
Rep.,  74. 

II.  In  order  to  prove  a  right  to 
commissions,  the  broker  must  first 
show  that  he  had  authority  to  enter 
into  negotiations  for  the  sale  of  the 
property.  Mere  voluntary  services 
are  not  the  ground  of  a  valid  claim: 
Cook  i^.  Welch,  9  Allen,(Mass.)  350; 
Piatt  V,  Patterson,  7  Phila.  (Pa.), 
135;  Tinkham  v.  Knox,  18  N.  Y. 
•  Snppl.,  433;  Coffin  V.  Luixweiler, 
34  Minn.,  320.  This  authority,  how- 
ever, need  not  be  in  writing:  it  may 
be  given  by  parol,  for  such  an 
agreement  is  not  within  the  Statute 
of  Frauds:  Real  Estate  Exchange 
V.  Stephens,  (Mich.)  38  N.  W.  Rep., 
685;  Monroe  v.  Snow,  (111.)  23  N. 
E.  Rep.,  401;  Fischer  v.  Bell,  91 
Ind.,  243 ;  Smith  v,  Armstrong,  24 
Wis.  446;  Turbeville  v.  Ryan,  i 
Humph.  (Tenn.)  113;  Mumley  v, 
Doherty,  i  Yerg.,  (Tenn.)  26;  Fiero 
V.  Fiero,  52  Barb.  (N.  Y.),  288; 
Blood  V.  Goodrich,  12  Wend.  (N. 
Y.,  525;  Worrall  v.  Munn,  5  N.  Y., 
229;  Desmond  v,  Stebbins,  140 
Mass.,  339.  When  not  express,  au- 
thority may  be  inferred  from  the 
correspondence  or  course  of  deal- 
ing between  the  parties:  Fisk  v, 
Henarie,  13  Or.,  156;  but  the  infer- 
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enc«  must  be  clear  and  unequivocal. 
When  the  principal  wrote,  "You 
might  let  me  know  what  per  cent, 
you  charge,  also  what  other  expen- 
ses will  arise^so  that  I  may  know  ex- 
actly what  to  figure  on;*'  the  Court 
held  that  the  authority  of  the  agent 
was  limited,  and  that  before  any 
definite  action  could  be  taken,  the 
matter  must  be  again  submitted  to 
the  principal:  Merritt  v,  Waseerich, 
49  Fed.  Rep.,  785.,  An  owner  wrote 
to  a  broker,  **  I  will  be  in  D.  the  last 
of  April  or  first  of  May.  Wish  you 
would  have  a  purchaser.  Think  I 
ought  to  have  |i  7,000."  The  bro- 
ker telegraphed  on  April  20,  "  Lots 
sold  for  |i6,ooo  cash; "  to  which  the 
owner  replied,  **  I  will  not  sell  for 
less  than  $17,000."  On  May  3d,  the 
day  of  her  arrival  in  D.,  the  broker 
telegraphed  again,  **  Sold  property 

for  |i7,ooo 27th*'  of 

April.  She  did  not  receive  the  tel- 
egram until  after  she  had  reached 
D.,  and  then  repudiated  the  trans- 
action. Under  these  circumstances 
it  was  held  that  the  agent  had  no 
authority  to  consummate  the  sale: 
Sullivan  v.  Leer,  29  Pac.  Rep.,  817. 
When,  however,  a  firm  of  real  es- 
tate brokers  send  a  letter  to  the 
owner  of  land,  inclosing  their  bus- 
iness card,  informing  him  of  the 
nature  of  their  business,  and  asking 
him  whether  the  land  is  on  the  mar- 
ket, and  its  price,  and  the  owner  at 
once  replies,  giving  price,  terms 
and  conditions,  and  stating  the 
amount  of  commissions  he  is  will- 
ing to  allow,  and  they  at  once  begin 
to  act  as  agents  for  the  sale  of  the 
land,  they  are  to  be  considered  as 
authorized  agents:  Stephens  v, 
Scott,  43  Kans.,  285;  S.  C,  23  Pac. 
Rep.,  555. 

When  a  duly  authorized  agent 
appoints  a  sub-agent,  within  the 
scope  of  his  authority,  though  with- 


out the  knowledge  of  his  principal^ 
the  sub-agent  is  entitled  to  com- 
missions for  producing  a  purchaser 
after  the  revocation  of  the  agent's- 
authority,  but  without  notice  to> 
him:  Lamson  v,  Sims,  48  N.  Y., 
Super.  Ct.,  281.  The  mere  ordi- 
nary authority  of  a  wife  for  her 
husband,  however,  is  not  sufficient 
to  give  authority  to  an  agent  em- 
ployed by  her  to  sell  the  lands  of 
her  husband:  Harper  v.  GoodalU 
62  How.  Pr.  (N.  Y.)  288.  A  man  is 
not  bound  by  a  contract  for  the 
sale  of  his  land  made  by  a  broker 
in  accordance  with  letters  and  tele> 
grams  sent  by  his  wife,  who,  al- 
though attending  to  his  correspond- 
ence and  the  rent  of  his  property,, 
had  no  written  authority  to  contract 
for  him,  and  sent  the  letters  and 
telegrams  without  informing  him  of 
their  contents:  Edwards  v.  Tyler, 
31  N.  E.  Rep.,  312.  When,  how- 
ever, the  husband  is  the  general 
agent  of  the  wife  to  sell  her  prop- 
erty, a  broker  employed  by  him  is> 
her  broker:  Carroll  v.  O'Shea,  19 
N.  Y.  Suppl.,  374;  Bamett  v.  Glut- 
ling  i^Ind.)  29  N.  £.  Rep.,  927. 
Authority  may  also  be  inferred 
from  ratification  of  the  broker's 
acts:  Low  v.  Conn.,  etc.  R.  R.,  46 
N.  H.,  284.  Where  a  broker  volunt 
teered  himself  as  agent  to  ren- 
premises  belonging  to  a  city,  and 
represented  to  the  defendant  that 
he  was  authorized  to  negotiate  the 
ease,  but  in  an  interview  with  the 
city  comptroller  the  defendant  was 
informed  that  the  city  would  pay 
no  commission,  and  plaintiff  sug- 
gested that  his  commission  is  one 
per  cent.,  which  defendant  prom- 
ised to  pay,  there  was  evidence  to> 
show  that  defendant  employed  the 
broker:  Myers  v.  Dean,  30  N.  E* 
Rep. ,  259.  The  execution  of  a  deed 
by  a  wife  to  a  purchaser  secured  by 
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Irirokezs  by  the  busbftnd  without* 
€zpre88  authority,  and  the  receipt 
by  her  of  the  proceeds  of  lale,  will 
make  her  liable  to  the  brokers  for 
commisaioiis:  Bamett  v.  Glutting 
(Ind.)  29  N.  E.  Rep.,  937;  see  Sims 
1/.  Rockwell,  31  N.  E.  Rep.,  484. 
One  who  sells  the  real  estate  of  a 
corporation  must  establish  employ- 
ment by  a  competent  party,  au- 
thorized to  bind  the  corporation, 
or  prove  a  subsequent  knowledge, 
adoption  and  ratification  of  his 
services  by  the  corporation:  Twelfth 
St  Market  Co.  t/.  Jackson,  102  Pa., 
269;  Copeland  v.  Stoneham  Tan- 
nery Co.  (Pa.)  31  Atl.  Rep.,  825. 
An  intention  to  ratify  an  unauthor- 
ized emplo3rment  of  a  broker  by  an 
att<Miiey  is  shown  by  a  promise  to 
pay  the  broker  the  sum  promised 
by  the  attorney:  Markham  v.  Wash- 
bum,  18  N.  Y.  Suppl.,  355;  but  in 
general,  before  ratification  can  be 
inferred,  it  mast  be  shown  that  the 
owner  of  the  land  had  knowledge 
of  the  particular  conditions  of  the 
transaction:  Niaz^t/.  Gordon  (Cal.) 
30  Pac  Rep.,  962. 

When  a  will  gives  authority  to 
the  executors  to  sell  real  estate, 
they  can  employ  an  agent,  and  the 
estate  will  be  liable  for  his  com^ 
missions:  Armstrong  v.  O'Brien, 
19  S.  W.  Rep.,  268;  but  a  promise 
to  compensate  a  broker  if  he  finds 
a  purchaser,  followed  by  a  sale  by 
the  promisor  as  administrator,  is 
a  personal  contract,  unconnected 
with  the  ownership  of  the  lands: 
Moore  v.  Daiber,  52  N.W.  Rep.,  742. 

III.  It  is  also  necessary  that  the 
prospective  purchaser  should  be 
pecuniarily  able,  as  well  as  willing, 
to  consummate  the  contract  of  sale, 
'  <«  if  he  make  default,  to  respond  in 
damages  for  his  breach  of  contract: 
laelin  v.  Griffith,  62  Iowa,  668. 
There  has  been  a  conflict  of 
49 


opinion  as  to  the  question  upon 
which  side  lies  the  burden  of  proof 
of  this  fact  It  is  asserted  to  be  on 
the  principal  in  Goss  v.  Brown,  31 
Minn.,  484;  S.  C,  18  N.  W.  Rep., 
290;  Hart  V.  Hofiman,  44  How.  Pr. 
(N.  Y.)  168;  Simonson  v.  Kissick, 
4  Daly  (N.  Y.)  143;  Cook  v,  Kroe* 
meker,  4  Dalv  (N.  Y.)  268.  On  the 
other  hand  it  was  asserted  to  rest 
upon  the  broker  in  Iselin  t/.  Griffith, 
supra;  S.  C,  18  N.  W.  Rep.,  302; 
Coleman's  Ex'r.  t/.  Meade,  13  Bush, 
(Ky.)  358;  Pratt  v,  Hotchkiss,  10 
111.  App.,  603;  Leahy  v.  Hair,  33 
111.  App.,  461;  Zeidler  v.  Walker, 
41  Mo.  App.,  118.  The  former 
would  seem  to  be  the  better  opinion , 
however,  for,  as  was  said  in  Grosse 
V,  Cooley,  43  Minn.,  188,  the  pre- 
sumption is  that  the  purchaser  is 
solvent:  McFarland  v.  Lillard 
(Ind.)  28  N.  E.  Rep.,  229.  His 
solvency  does  not  form  a  condition 
precedent,  but  the  lack  of  it  is  a 
matter  of  defence. 

When  the  sale  is  not  consum- 
mated and  the  seller  repudiates  it 
on  account  of  the  financial  inability 
of  the  purchaser,  the  broker  is  not 
entitled  to  commissions;  and  where 
the  purchaser,  on  the  last  day  for 
payment  of  the  balance  of  the  pur- 
chase money,  asked  for  additional 
time,  and  the  seller  waited  for  four 
weeks  before  breaking  off  the  trans- 
action, there  is  good  ground  to  in- 
fer pecuniary  inability:  Butler  v. 
Baker,  23  AtL  Rep.,  1019.  If  the 
sale  is  actually  made,  however,  and 
the  binding  contract  entered  into, 
which  can  be  enforced,  the  owner 
will  be  held  to  have  determined  in 
favor  of  the  responsibility  of  the 
purchaser,  and  to  have  assumed 
the  risk  of  his  proving  irrespon- 
sible: Wray  v.  Carpenter  (Col.)  27 
Pac.  Rep.,  248.  When  the  pur^ 
chaser  is  solvent  and  able  to  pay. 
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but  for  some  reason  defaults  and 
allows  the  yendor  to  declare  a  for- 
feiture under  the  contract,  the 
broker  is  entitled  to  his  commis- 
sion: Betz  V.  Loan  Co.  (Kan.)  26 
Pac.  Rep.,  456. 

IV i  In  order  to  substantiate  a 
claim  for  commissions,  the  sale 
must  have  been  effected  through 
the  agency  of  the  broker  who 
claims  them.  It  is  not  essential, 
however,  that  he  should  actually 
carry  the  transaction  to  a  conclu- 
sion; it  is  sufficient  if  the  owner 
concludes  the  salie  by  following  out 
the  negotiations  begun  by  the 
broker:  Butler  v,  Kennard  (Neb.), 
36  N.  W.  Rep.,  579;  Nicholas  v. 
Jones  (Neb.),  37  N.  W.  Rep.,  679; 
Wilson  V,  Sturgis  (Cal.),  16  Pac. 
Rep.,  772;  Dreisback  v,  Rollins 
(Kan.),  18  Pac.  Rep.,  187;  Desmond 
V,  Stebbins,  140  Mass.,  339;  Bickart 
V,  Hoffman,  19  N.  Y.  Suppl.,  472; 
or  if  the  sale  is  due  to  the  exertions 
of  the  broker:  Jones  v.  Berry,  37 
Mo.  App.,  125;  Scott  V,  Patterson 
(Ark.),  13  S.  W.  Rep.,  419.  When 
a  broker  who  has  property  in  his 
hands  for  sale  advertises  it  and 
gives  information  about  it  to  a 
third  party,  who  communicates 
such  information  to  a  friend,  and 
the  friend  afterwards  buys  directly 
from  the  owner,  the  broker  is  en- 
titled to  commissions:  Lincoln  v, 
McClatchie,  36  Conn.,  136;  see 
Newhall  v.  Pierce,  115  Mass.,  457. 
The  same  is  true  where  a  neighbor, 
seeing  the  advertisement,  directs  a 
buyer  to  the  farm:  Anderson  v. 
Cox,  16  Neb.,  10.  But  when  the 
broker  had  negotiated  with  one 
who  refused  to  buy,  but  advised 
another  person  to  do  so,  and  this 
third  person  bought  directly  of  the 
owner,  without  any  preliminary 
negotiations  with  the  broker,  it  was 


held  that  there  was  nothing  to  show 
that  the  broker  procured  the  sale: 
Johnson  v.  Seidel  (Pa.),  24  Atl. 
Rep.,  687.  If  the  prospective  pur- 
chaser breaks  off  the  negotiations 
with  the  broker  and  afterwards 
enters  into  fresh  negotiations  with 
the  principal,  who  succeeds  in 
effiecting  a  sale,  the  broker  is  not 
entitled  to  any  commission:  Lipe  v, 
Ludewick,  14  111.  App.,  372;  Alden 
V.  Earle  (N.  Y.),  24  N.  E.  Rep., 
705.  And  in  general,  when  tiie 
efforts  of  the  broker  have  been  un- 
successful, it  does  not  matter  that 
they  contributed  in  some  degree  to 
the  final  result:  Sibbald  v.  Bethle- 
hem Iron  Co.,  83  N.  Y.,  378.  If 
parties  with  whom  he  has  negoti- 
ated unsuccessfully  buy  through 
other  agents,  without  any  interfer- 
ence on  the  part  of  the  owner,  he 
has  no  valid  claim:  Hendricks  v, 
Daniels,  19  N.  Y.  SuppL,  414;  Earp 
V,  Cummins,  54  Pa.,  394;  Doonan 
V,  Ives,  73  Ga.,  295;  Wylie  v.  Marine 
National  Bank,  61  N.  Y.,  416;  Live- 
zey  V.  Miller,  61  Md.,  336;  Smith 
V,  McGovem,  65  N.  Y.,  574;  Ward 
V.  Fletcher,  124  Mass.,  224;  Parxar 
V,  Brodt,  35  111.  App.,  617.  And, 
of  course,  if  the  parties  fiail  to  come 
to  an  agreement  on  the  terms  on 
which  the  vendor  insists,  and  the 
negotiations  are  consequently  im- 
successful,  he  has  not  performed 
his  contract  to  find  a  purchaser,  and 
has  not  earned  his  commissions: 
Garcelon  v.  Tibbets  (the  principal 
case)  24  AtL  Rep.,  797. 

If  the  contract  of  agency  is  fixed 
as  to  duration,  the  broker  must 
produce  a  purchaser  within  the 
time  limited;  but  not  so  that  all  the 
papers  necessary  to  complete  the 
sale  can  be  executed  within  that 
time:  O'Connor  v,  Semple,  57  Wis., 
243.    When,  however,  a  purchaser 
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produced  on  the  last  day  of  the 
specified  time  wishes  time  to  inves- 
tigate the  title,  it  is  too  late,  and 
the  vendor  can  rightfully  refuse  to 
entertain  the  proposition:  Watson 
V.  Brookes,  11  Oreg.,  271;  see  Mc- 
Carthy V.  Cavers,  66  Iowa,  342.  If 
he  have  to  complete  the  sale  by  a 
certain  date,  the  transaction  mast 
be  closed  then  or  within  whatever 
extension  the  vendor  may  grant: 
Emery  v,  Atlanta  Real  Est.  Exch., 
14  S.  E.  Rep.,  556.  But  if  he  have 
a  reasonable  time  in  which  to  find 
purchaser,  a  rise  in  value  during 
that  time  will  not  excuse  the  refusal 
of  the  vendor  to  accept  a  purchaser 
on  the  original  term$:  Smith  v, 
Fairchild,  7  Col.,  510. 

The  services  rendered  by  the 
broker  must  also  be  of  value:  and 
he  does  not  render  any  efficient 
service  by  securing  a  proposition 
from  a  person  with  whom  the 
owner  has  been  in  treaty  prior  to 
the  time  when  the  land  was  placed 
in  the  broker's  hands,  and  who,  on 
the  same  day  that  he  makes  the 
o£fer  through  the  broker,  offers  the 
same  amount  to  the  owner:  Hartley 
V,  Anderson  (Pa.),  24  Atl.  Rep.,  675; 
see  White  v,  Templeton,  79  Tex., 
454. 

The  contract  of  sale  effected  by 
the  broker  need  not  be  completed 
by  conveyance:  Hayden  v,  GriUs's 
Admrs.,  42  Mo.  App.,  i.  It  is 
enough  that  a  valid  contract  of  sale 
is  entered  into  by  the  owner  with 
the  purchaser  introduced  to  him  by 
the  broker,  even  though  the  vendor 
may  afterward  refuse  to  perform  the 
contract;  for  the  owner  may,  if  he 
so  choose,  reap  the  benefit  of  the 
transaction  by  a  suit  for  specific 
performance:  Love  v.  Miller,  53 
Ind.,  294;  Love  v.  Owens,  31  Mo. 
App.,  501;  Veazie  v.  Parker,  72  Me., 
443;  Kerfoot  v.  Steele,  113  111.,  610. 


V.  When,  however,  the  broker 
has  complied  with  all  the  terms  of 
his  contract,  and  has  procured  a. 
purchaser  and  bound  him  by  con- 
tract to  take  the  land  at  the  ven- 
dor's terms  or  such  modified  terms 
and  conditions  as  the  vendor  has 
seen  fit  to  accept,  his  right  to  com- 
missions is  absolute  and  cannot  be 
defeated  by  any  inability  on  the 
part  of  the  vendor  to  fulfil « his  part 
of  the  contract,  or  by  any  attempt 
on  the  part  of  the  latter  to  evade 
his  responsibility  to  the  broker: 
Gross  V.  Stevens,  32  Minn.,  472; 
Love  V.  Miller,  53  Ind.,  294;  Mooney 
V.  Elder,  56  N.  Y.,  238;  Knapp  v. 
Wallace,  41  N.  Y.,  477;  Higgins  v. 
Moore,  34  N.  Y.,  417;  Chapin  v. 
Bridges,  116  Mass.,  105;  Drury  v. 
Newman,  99  Mass.,  256;  Cook  v. 
Fisher,  12  Gray  (Mass.),  491;  Rice 
V,  Mayo,  107  Mass.,  550;  Delaplaine 
V.  Tumley,  44  Wis.,  31;  Phelan  v. 
Gardner,  43  Cal.,  306;  Nesbit  v, 
Helser,  49  Mo.,  383. 

If  the  purchaser  refuses  to  com- 
plete the  sale  on  account  of  a  de- 
fect in  the  title  of  the  vendor,  of 
which  the  broker  was  ignorant,  or 
on  account  of  misrepresentations 
of  the  vendor,  the  broker  is  still 
entitled  to  his  commissions:  Glent- 
worth  2^.  Luther,  21  Barb.  (N.  Y.), 
145;  Doty  V.  Miller,  43  Barb.  (N. 
Y.),  529;  Schwartz  v.  Yearley,  31 
Md.,  270;  De  Santos  v,  Taney,  13 
La.  Arm.,  151:  Gonzales  v.  Broad, 
57  Cal.,  224;  Cook  V.  Welch,  9  Allen 
(Mass.),  350;  Topping  v.  Healey, 
3  F.  &  F.,  325;  Roberts  v,  Kim- 
mins,  65  Miss.,  332;  S.  C,  3  So. 
R«p.»  736;  Mooney  v.  Elder,  56  N. 
Y.,  238;  Hannan  v,  Moran,  71  Mich. 
261;  S.  C,  38  N.  W.  Rep.,  909;  Mc- 
Laughlin  v,  Wheeler  (S.  Dak.),  47 
N.  W.  Rep.,  816;  Kyle  v.  Kippey 
(Or.),  26  Pac.  Rep.,  308;  Conklin 
V,  Krakauer,  70  Tex.,  735;  S.  C, 
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II  S.  W.  Rep.,  IE7;  contra,  Blank- 
enship  v,  Ryerson,  50  Ala.,  426. 
'*The  implication,  when  property 
is  placed  in  the  hands  of  a  real 
estate  broker  for  sale,  is  that  the 
owner  has  a  good  title  thereto,  and 
that  the  purchaser  can  get  the  prop- 
erty unincumbered.    When,  there- 
fore, a  proposed  purchaser  agrees 
to  buy,  nothing  being  said  about 
the  title,  he  has  the  right  to  believe 
he  will  get  a  good  title:''  Loan  Co. 
V.  Thompson,  86  Ala.,  146;  S.  C, 
5  So.  Rep.,  473;  Gerhart  ».  Peck, 
43  Mo.  App.,  644;  Gauthier  z'.  West, 
45  Minn.,  192;  S.  C,  47  N.  W.  Rep., 
656.    And  in  such  a  case  the  agent 
has  a  right  to  presume  that  the  title 
is  unobjectionable  and  to  negotiate 
a   sale   upon    that   presumption: 
Cheatham  v.  Yarbrough,  15  S.  W. 
Rep.,  1076.    If,  however,  the  agent 
was  aware  of  the  defect  in  the  title 
of  his  principal,  would  seem  that 
he  has  no  right  to  commissions  on 
such  an  ineffectual  sale:  Tombs  v. 
Alexander,   loi  Mass.,   255.    The 
fact  that  the  purchaser's  objection 
to  the  title  is  groundless  will  not 
afiect  the  broker  when  a  written 
contract  of  sale  has  been  executed; 
for  in  such  a  case  the  vendor  has 
the  option  of  enforcing  specific  per- 
formance, and  his  neglect  to  avail 
himself  of  that  remedy  ought  not 
to  prejudice  the  broker:  Parker  v. 
Walker  (Tenn.),  8  S.  W.  Rep.,  391; 
but  if  the  contract  rests  in  parol, 
and  is  therefore  unenforceable,  the 
broker  is  not  entitled  to  claim  com- 
missions, presumably  on  the  ground 
that  it  was  his  duty  to  see  that  the 
aale  was  made  eflFective  by  the  exe- 
cution of  a  valid  and  binding  con- 
tract: Gilchrist  v,  Clarke  (Tenn.), 
8  S.  W.  Rep.,  572.    Even  if  the 
contract  with  the  broker  expressly 
povides  that  the  broker's  commis- 
sions are  to  be  paid  out  of  the  pro- 


ceeds of  the  sale,  if  the  sale  fiUls 
through  on  account  of  a  defect  in 
the  title  of  the  vendor,  the  broker 
is  nevertheless  entitled  to  commis- 
sions: Cheatham  v,  Yartnougfa 
(Tenn.),  15  S.  W.  Rep.,  1076. 

If  it  was  agreed  in  the  contract 
with  the  agent  that  the  wife  of  the 
vendor  should  join  in  the  convey- 
ance of  the  property,  and  she  after- 
wards refuses  to  do  so,  in  conse- 
quence of  which  the  purchaser 
throws  up  the  transaction,  the&cts 
make  out  ^primafacU  case  in  favor 
of  the  claim  for  commissions:  Ham- 
lin V,  Schulte  (Minn.),  27  N.  W. 
Rep.,  301,  Clapp  V.  Hughes,  i 
Phila.  (Pa.),  382. 

If  the  sale  falls  through  in  con- 
sequence of  the  refusal  of  the  pur- 
chaser to  perform  his  contract, 
without  any  default  on  the  part  of 
the  vendor,  the  broker  is  not  en- 
titled to  commissions,  for  he  has 
not  produced  a  purchaser:  Hyams 
V,  Miller,  71  Ga.,  608;  Parmly  v. 
Head,  33  111.  App.,  134;  Yeager  v. 
Kelsey  (Minn.),  49  N.  W.  Rep.,  199; 
Garcelon  v,  Tibbett,  24  Atl.  Rep., 
797*  And  if  the  failure  to  effect  a 
sale  or  exchange  is  due  to  the  mis- 
representations of  the  other  party, 
which  lead  the  principal  to  refuse 
to  go  on  with  the  transaction,  the 
broker  cannot  recover:  Rockwell  v, 
Newton,  44  Conn.,  333. 

When  the  lMx>ker  has  commenced 
negotiations  with  a  prospective  pur- 
chaser, the  owner  cannot  save  his 
commissions  by  taking  the  matter 
out  of  the  broker's  hands,  and 
completing  the  transaction  him- 
self, especially  when  the  broker 
has  a  reasonable  time  in  which  to 
make  the  sale:  Lane  v,  Albright, 
49  Ind.,  275;  Keys  z/.  Johnson,  68 
Pa.,  42;  Briggs  V.  Boyd,  56  N.  Y., 
289;  Doonan  v.  Ives,  73  Ga.,  295; 
nor  can  he  sell  to  others  during  the 
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time  he  has  allowed  the  parties  in- 
troduced by  the  broker  to  decide, 
and  so  defeat  the  broker's  claim: 
Reed  v.  Reed,  82  Pa.,  420.  Not- 
withstanding a  revocation  of  his 
anthoritj,  the  broker  is  entitled  to 
commissions,  if  the  revocation  was 
made  with  a  view  to  defeat  his 
right  to  them:  Heaton  v,  Edwards, 
51  N.  W.  Rep.,  544;  Smith  v,  An- 
derson (Idaho),  21  Pac.  Rep.,  412; 
Knox  V.  Parker  (Wash.),  25  Pac 
Rep.,  909;  Blumenthall  v,  Goodall 
(Cal.),  26  Pac.  Rep.,  906;  and  the 
revocation  of  the  auUiority  of  an 
agent,  without  notice  to  a  validly 
appointed  sub-agent,  will  not  afifect 
the  rights  of  the  latter:  Lamson  v. 
Sims,  48  N.Y.  Super.  Ct,  281. 

If  the  owner  changes  the  terms 
of  the  sale,  and  the  sale  conse- 
quently falls  through,  the  broker 
has  a  valid  claim :  Gorman  v, 
Scholte,  13  Daly  (N.  Y.),  516.  The 
same  is  true  when  the  owner  ig- 
nores the  agent,  and  sells  to  the 
parties,  with  whom  the  latter  has 
been  negotiating,  on  terms  differ- 
ent from  those  on  which  he  was 
authorized  to  sell :  Reynolds  v. 
Tompkins,  23  W.  Va.,  229;  Dailey 
V,  Young,  13  N.  Y.  Suppl..  435; 
Plant  V,  Thompson,  42  Kans.,  664, 
S.  C.  22,  Pac.  Rep.  726;  McCon- 
aughy  V,  Mahammah,  28  111.  App., 
169;  Levy>.  Coogan,  9  N.  Y.  Suppl. , 
534.  *'If  vendors  were  permitted 
to  employ  brokers  to  look  up  pur- 
chasers, and  call  the  attention  of 
buyers  to  the  property  which  they 
desired  to  sell,  limiting  them  as  to 
terms  of  sale,  and  then,  while  such 
purchasers  were  negotiating,  take 
the  matter  into  their  own  hands, 
avail  themselves  of  the  services 
and  expenses  of  the  broker  in 
bringing  the  property  in  the  mar- 
ket, and  effect  a  sale  by  an  abate- 
ment in  the  price,  and  yet  refuse  to 


pay  the  broker  anything,  the  busi- 
ness of  a  broker  would  not  be 
worth  pursuing;  gross  injustice 
would  be  done;  every  unfair  and 
illiberal  vendor  would  limit  his 
property  at  a  price  slightly  above 
the  market,  and  make  use  of  the 
broker  to  bring  it  into  notice,  and 
then  make  his  own  terms  with  the 
buyers,  who  were,  in  reality,  pro- 
cured by  the  efforts  of  the  agent: " 
Chilton  V.  Butler,  i  £.  D.  Smith, 
151.  Where  the  owner  sells  at  a 
reduced  price,  however,  the  broker 
is  not  entitled  to  commissions  on 
the  original  price,  but  on  the  actual 
selling  price:  Martin  v,  Silliman, 
53  N.  Y.,  615;  Lawrence  v.  Atwood, 
I  ni.  App.,  217;  Stewart  v,  Mather, 
32  Wis.,  344;  Jones  v.  Adler,  34 
Md.,  440;  Richards  v,  Jackson,  31 
Md.,  250;  Lincoln  v,  McClatchie, 
36  Conn.,  136;  Nesbit  v,  Helser,  49 
Mo.,  383. 

If  the  defendant,  however,  has 
acted  in  good  faith  in  revoking  the 
agent's  authority,  or  changing  the 
terms  of  sale,  or  if  he  concludes 
the  transaction  in  ignorance  of  the 
{blcI  that  the  purchaser  has  pre^ 
viously  been  in  negotiation  with 
the  agents,  he  will  not  be  liable  to 
the  latter  for  commissions:  Cath- 
cart  V,  Bacon  (Minn.),  49  N.  W. 
Rep.,  331;  Blodgett  v.  Sioux  City, 
etc.,  R.  R.,  63  Iowa,  606. 

When  the  broker  is  not  in  fault, 
a  bare  refusal  by  the  vendor  to  ac- 
cept the  purchaser  tendered  him, 
will  not  defeat  his  right  to  commis- 
sions: Harwood  v,  Diemer,  41  Mo. 
App.,  48;  Monroe  v.  Snow  (111.), 
23  N.  E.  Rep.,  401;  Greenwood  v. 
Burton  (Neb.),  44  N.  W.  Rep.,  28. 
And  when  the  owner  will  not  sign 
an  agreement  to  sell,  required  by 
the  purchaser,  it  is  tantamount  to 
a  refusal  to  sell:  Neilson  v,  Lee,  60 
Cal.,  555.     If  the  owner,  knowing 
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that  a  part  of  the  land  he  has 
placed  in  the  broker's  hands  be- 
longs to  a  railroad  company,  re- 
fuses to  sell  unless  paid  for  that, 
the  broker  is  entitled  to  commis- 
sions: Cawker  v,  Apple,  15  Col., 
141;  S.  C,  25  Pac.  Rep.,  181. 

Any  other  device  to  evade  pay- 
ment of  commissions  is  equally  in- 
efiectual.  If,  by  the  agreement  of 
sale,  the  vendor  is  to  furnish  a 
perfect  abstract  of  title,  and  he 
fraudulently  procures  a  rejection 
of  the  title  for  the  purpose  of  de- 
feating the  sale,  the  broker  is  still 
entitled:  Phelps  v,  Prusch,  83  Cal., 
626;  S.  C,  23  Pac.  Rep.,  iiii. 
Commissions  are  due  if,  pending 
the  transaction,  the  owner  gives 
the  land  in  question  to  his  son,  and 
the  son  finally  consummates  it  un- 
der the  father*s  directions:  Fox  v, 
Byrnes,  52  N.  Y.  Super.  Ct,  150.  If 
a  contract  of  sale,  not  in  writing,  is 
broken  by  the  vendor,  he  cannot 
set  up  the  invalidity  of  the  contract 
as  a  defence  to  an  action  by  the 
broker  for  his  commissions:  Mc- 
Farland  v.  Tillard  (Ind.),  28  N.  E. 
Rep.,  229. 

When  it  is  agreed  that  no  com- 
mission shall  be  due  until  the 
property  is  paid  for,  and  the  testi- 
mony shows  that  a  judgment  was 
obtained  by  notes  taken  for  the 
property,  and  that  the  vendor  re- 
leased tlie  judgment,  extended  the 
time  of  payment  thereof  for  sev^ 
eral  years,  and  assured  the  agent 
that  his  commissions  were  fully 
earned  and  payable,  it  will  support 
the  recovery  of  the  commissions: 
C.  Aultman  &  Co,  v.  Ritter,  51  N. 
W.  Rep.,  569. 

VI.  When  Several  brokers  are 
employed  to  sell  the  same  piece  of 
land,  with  notice  of  each  other's 
employment,  a  sale,  by  any  one  of 
them,  works  an  immediate  revoca- 


tion of  the  authority  of  the  others; 
all  agreements  to  sell,  made  by 
them,  are  made  at  the  risk  of  such 
revocation;  and  a  subsequent  pro- 
duction of  a  purchaser  wfll  not  en- 
title them  to  commissions:  Ahem 
V.  Baker  (Minn.),  24  N.  W.  Rep., 
341;  Goldsmith  v.  Cook,  14  N.  Y. 
Suppl.,  878;  Francis  v.  Eddy,  52 
N.  W.  Rep.,  42.  If  the  employ- 
ment of  another  agent  is  not  known 
to  a  broker,  however,  he  is  entitled, 
if  he  produce  a  purchaser  before  he 
receives  notice  of  a  previous  sale: 
Fox  V,  Rouse,  47  Mich.,  558. 

VII.  Whether  the  employment  of 
the  agent  be  exclusive  or  not,  the 
principal  still  has  the  right  to  sell 
on  hb  own  account,  the  only  limi- 
tations being  that  he  must  not  sell 
to  one  with  whom  the  agent  is 
negotiating,  and  must  give  him 
notice  of  his  own  sale:  McCJave  v, 
Paine,  49  N.  Y.,  561;  Wylie  v. 
Marine  Nat'l  Bank,  61  N.  Y.  415; 
Lloyd  V,  Matthews,  51  N.  Y.,  125; 
Stewart  v.  Murray,  92  Ind.,  543; 
Hungerford  v.  Hicks,  39  Conn., 
259;  Dolan  V,  Scanlary,  57  Cal., 
261;  Hill  V,  Jebb,  18  S.  W.  Rep., 
1,047;  Learned  v.  McCoy,  30  N.  E. 
Rep-,  717;  Dole  V,  Sherwood,  41 
Minn.,  535;  S.  C,  43  N.  W,  Rep., 
569.  To  establish  his  claim  in  the 
latter  case,  however,  the  agent 
must  prove  that  he  had  a  purchaser 
for  the  property:  Waterman  v, 
Boltinghouse,  82  Cal.,  659;  S.  C, 
23,  Pac,  Rep.,  195.  But  a  broker, 
who,  only  three  or  four  days  after 
his  emplo3rment,  procures  a  pur- 
chaser ready,  able  and  willing  to 
buy  at  the  owner's  price  and  terms, 
is  entitled  to  his  commissions.  Al- 
though the  land  was  sold  by  the 
owners  on  the  very  day  it  was  put 
into  the  broker's  hands,  no  notice 
having  been  given  him  until  he  in- 
formed the  owners  of  his  sale.  "It  is 
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true  the  defendants  had  the  right  to 
sell  the  property  themselves,  as  they 
did,  and  that  the  sale»  rightfully 
made  by  them,  necessarily  pre- 
vented the  completion  of  the  sub- 
sequent sale,  put  on  foot  by  plain- 
tiffs; but  it  by  no  means  follows 
that  plaintiffs  were  thereby  de- 
prived of  their  right  to  compensa- 
tion. When  defendants  sold  their 
property,  it  became  their  duty  to 
notify  plaintiffs  of  that  fact,  and 
until  that  was  done,  the  contract 
relation  between  them  continued. 
After  defendants  sold  their  prop- 
erty, they  remained  silent  as  to  the 
foct  of  sale,  at  their  peril,  so  far  as 
the  plaintifi&  were  concerned.  It 
would  be  unjust  to  permit  the 
agent  to  go  on  in  the  work  of  his 
principal  until  he  has  accomplished 
all  he  was  employed  to  do,  and 
then  tell  him,  when  the  labor  was 
done  and  expense  incurred,  that  he 
should  receive  no  compensation, 
because  the  principal,  though  with- 
out notice  to  him,  had,  by  other 
means,  attained  the  desired  end  "  : 
Woodall  V,  Foster  (Tcnn.),  18  S. 
W.  Rep.,  241.  See  Lane  v,  Al- 
bright, 49  Ind.,  275. 

VIII.  The  broker  must  act  with 
perfect  good  faith  toward  his  prin- 
cipcd.  Any  fraudulent  misrepre- 
sentation or  concealment  will  de- 
stroy his  right  to  commissions: 
Segar  v,  Parrish,  20  Gratt  (Va.) 
672;  Vennum  v,  Gregory,  21  Iowa, 
326;  Coleman  v,  Meade,  13  Bush. 
(Ky.)  358;  see  Collins  v,  McClurg 
(Col.)  29  Pac  Rep.,  299.  Where 
the  purchaser  agreed  to  pay  the 
stipulated  price  if  the  broker  would 
endeavor  to  persuade  the  vendor 
to  take  less,  and  conceal  the  agree- 
ment from  him,  it  was  held  bad 
&ith  on  the  part  of  the  broker: 
Pratt  V,  Patterson,  112  Pa.,  475. 
Such  action  vdll  also  entitle  the 


vendor  to  refuse  a  subsequent  offer 
to  take  the  property  on  his  terms: 
Martin  v.  Bliss,  10  N.  Y.,  Suppl., 
886.  But  misrepresentations,  not 
made  with  fraudulent  intent,  which 
do  not  mislead  the  vendor,  or  as  to 
the  truth  of  which  he  is  in  a  posi- 
tion to  judge,  will  not  affect  the 
broker's  rights:  Irwin  v,  Mow- 
bray, 5  N.  Y.  SuppL,  430;  Coe  v. 
Ware,  40  Minn.,  404;  S.  C,  42  N. 
W.  Rep.,  205.  So  an  agreement 
between  real  estate  brokers  and 
one  of  three  purchasers  to  divide 
their  commissions  with  him,  con- 
cealed from  the  other  purchasers 
and  from  the  vendor,  does  not  de- 
prive the  brokers  of  their  right  to 
commissions,  where  it  does  not  ap- 
pear to  have  prejudiced  the  vendor: 
Chase  v.  Veal,  18  S.  W.  Rep.,  597. 
IX.  As  a  general  rule,  a  broker 
cannot  recover  commissions  from 
both  parties  to  a  transaction,  on 
the  ground  that  '*  no  man  can  serve 
two  masters,"  and  that  such  action 
must  necessarily  make  him  less 
eager  for  the  interests  of  his  im- 
mediate emplo3rer:  Ingraham  v. 
Home  (lU.)  16  N.  E.  Rep.,  868; 
Armstrong  v,  O'Brien,  19  S.  W. 
Rep.,  268;  Carroll  v.  O'Shea,  18 
N.  Y.  Suppl.,  146,  unless  he  can 
show  that  the  fact  of  his  double 
employment  was  known  to  both 
parties:  Frankel  v,  Wathen,  12  N. 
Y.  Suppl..  591;  Kronenberger  v, 
Fricke,  22  HI.  App.,  550;  Collins  v. 
Fowler,  8  Mo.  App.,  588;  Rowe  v, 
Stevens,  53  N.  Y.,  621.  He  must 
show  that  his  own  principal  was 
fully  aware  of  his  emplo3rment  by 
the  other  party:  Bonwell  v.  Howes, 
I  N.  Y.  Suppl.,  435;  Condit  v.  Sill, 
18  N.  Y.  Suppl.,  97;  Jarvis  v, 
Schaefer,  105  N.  Y.,  289;  De  Steiger 
V,  Hollington,  17  Mo.  App.,  382,  or 
he  will  forfeit  all  claims  to  commis- 
sions from  him:  Everhart  v,  Searle, 
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71  Pa.,  356;  Smith  v,  Townshend, 
109  Mass.,  500.  One,  however, 
who  in  making  an  exchange  of 
property  merely  brings  the  parties 
together,  they  making  their  own 
contract,  can  recover  commissions 
from  both:  Orton  v.  Scofield,  61 
Wis.,  383;  see  Green  v,  Robertson, 
64  Cal.,  75,  contra;  Bates  v.  Cope- 
land,  4  Mac  Arthur  (D.  C.)  'o. 

X.  If  the  broker  is  acting  in  vio- 
lation of  a  law  or  ordinance  which 
requires  the  pa3rment  of  a  license 
before  he  can  engage  in  the  broker- 
age business,  he  cannot  recover 
commissions  on  sales  effected  by 
him:  Johnson  v.  Hulings,  103  Pa., 
498;  Stevenson  v,  Ewing  (Tenn.) 
9  S.  W.  Rep.,  230;  Angell  v.  Van 
Schaick  (N.  Y.)  30  N.  E.  Rep.,  395; 
Buckley  v,  Humason,  52  N.  W. 
Rep..  385. 

XI.  If  the  amount  of  commis- 
sions or  compensations  is  specially 
provided  for  in  the  agreement  with 
the  broker,  that  of  course  governs; 
but  when  the  amount  is  undeter- 
mined, the  broker  is  entitled  to  a 
reasonable  compensation,  unless 
there  is  no  evidence  of  his  employ- 
ment: Harrell  v,  Zimplemary,  66 
Tex.,  292;  Hollis  v,  Weston,  31  N. 
E.  Rep.,  483;  Coffin  v,  Luixweiler, 
34  Minn.,  320.  This  may  be  proved 
by  evidence  of  the  price  generally 
said  to  a  broker  for  such  services, 
whether  the  plaintiff  is  a  regular 
broker  or  not:  Hollis  v,  Weston^ 
supra.  When  the  commissioners 
usually  paid  range  from  five  to 
twenty-five  per  cent,  and  there  is 
no  evidence  of  any  uniform  custom 
or  usage  in  that  regard,  the  proper 
measure  of  compensation  is  the 
value  of  the  services  rendered:  Potts 
V,  Aeditemacht,  93  Pa.,  138.  And 
when  the  evidence  as  to  the  agreed 
compensation  is  conflicting  it  is 
competent  to  show  that  the  com- 

ensation  claimed  by  the  broker  is 


reasonable  and  not  unusual:  Greer 
V,  Lows,  18  S.  W.Rep.,  1038. 

A  broker  is  not  entitled  to  com^ 
missions  on  a  sum  paid  for  the 
option  to  purchase,  which  is  never 
exercised:  Gilder  v.  Davis,  18  N.  Y.,. 
Suppl.,  544;  but  when  a  broker, 
employed  without  any  special 
agreement  as  to  payment  of  com- 
pensation, procures  a  purchaser^ 
who  defaults  after  pa3rment  of  |io,- 
000,  he  is  entitled  to  pro  rata  com- 
missions: Peters  v,  Anderson,  14 
S.  E.  Rep.,  974.  If  the  vendor 
agrees  to  allow  the  broker  a  com- 
mission on  sales  made  by  himself, 
he  is  only  liable  for  actual  sales,  not 
for  a  transfer  to  secure  debts:  Terry 
V.  Wilson's  Est.,  (Minn.)  52  N.  W. 
Rep.,  973. 

When  the  broker  procures  a  per- 
son with  whom  the  principal  makea 
a  sealed  contract  of  exchange,  but 
informs  the  principal  that  he  will 
charge  no  commission  if  the  ex- 
change is  not  consummated,  the 
oral  promise,  made  after  perform- 
ance Of  his  original  contract  and 
without  consideration,  is  not  bind- 
ing on  him:  Little  v.  Rees,  (Minn.) 
26  N.  W.  Rep.,  7;  Bash  v,  Emerich, 
59  N.  Y.  Super.  Ct.,  548. 

XIL  A  broker  is  entitled  to  com- 
missions upon  an  exchange  in  the 
same  manner  as  upon  a  sale;  and 
his  right  thereto  is  governed  by  the 
same  rules  and  is  subject  to  the 
same  qualifications  and  limitations 
as  in  the  latter  instance:  Hewett  z'. 
Brown,  21  Minn.,  163;  Redfield  v. 
"^^gZy  38  N.  Y.,  212. 

[NOTB.— Owing  to  lack  of  space, 
the  above  annotation  aims  chiefly  to 
present  the  recent  cases  on  the  sab^ 
ject  The  earlier  ones  will  be  found 
collected  in  the  Am.  and  Eng.  En- 
cyc.  of  Law,  Vol.  II.,  pp.  578-589« 
and  30  Am.  Law  Reg.,  114.] 
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EDITOR-IN-CHIEF. 

HON.  GEORGE  M.  DALLAS, 

Assisted  by 
ARDBMU8  Stxwart,        Hbnry  N.  Smaltz,       Johm  A.  McCarthy. 


West  Jersey  Title  and  Guarantee  Co.  v.  Barber 
(Clerk).*    Court  of  Chancery  of  New  Jersey. 

Public  RecordS'-Right  to  Inspect—Remedies  when  Access  is  Denied, 
A  corporation  dulj  organized  nnder  the  laws  of  New  Jersey  for  the 
purpose  of  the  examination,  insurance  and  guaranty  of  the  title  to  lands 
and  estates,  or  interests  in  lands,  in  the  State,  and  the  issuing  of  certifi- 
cates, policies,  contracts  and  undertakings  therefor,  is  entitled  to  the 
same  right  of  access  to  and  examination  of  the  public  records  of  the 
county  as  an  individual. 

When  employed  to  examine  the  title  to  any  particular  piece  of  prop- 
erty, such  corporation  is  subrogated  to  the  right  of  its  employer  to  have 
sudh  access,  and  the  &ct  that  it  contemplates  making  a  contract  of  guar- 
anty of  the  title  to  the  land  in  question  does  not  detract  from  such  right 
of  access. 

When  the  custodian  of  the  records  of  which  examination  is  sought 
refuses  to  permit  such  a  corporation  to  tejoy  the  right  of  access  to  them 
to  which  it  is  entitled  by  law,  and  such  right  is  clearly  established,  the 
proper  remedy  is  by  injunction  to  prevent  the  custodian  from  interfering; 
with  the  corporation  in  the  exercise  of  its  right  The  remedy  by  man- 
damus is,  in  such  a  case  at  least,  entirely  inadequate. 

Opinion  by  Pitney,  V.  C. 
Thb  Propkr  Rkmbdy  for  an  Intbrfbrbncb  with  thb  Right  of 
AccBSS  TO  PxjBi«ic  Records. 

At  common  law  there  was  no  such  porators  were  supposed,  in  the  view 
right  of  free  access  to  and  exami-  of  the  law,  to  have  a  peculiar  inter- 
nation  of  public  records  as  now  ex-  est.  (Hereford  v,  Bridgewater, 
ists  by  statute  in  most  of  the  United  Bunb.,  269;  Att.-Gen.  v.  City  of 
States.  The  right  existed  only  in  Coventry,  Bunb.,  290 ;  Herbert  v. 
regard  to  such  records  as  had  some  Ashbumer,  i  Wils.,  297.)  In  the 
bearing  upon  a  case  pending  (when  latter  case  mandamus  was  held  to 
the  usual  practice  to  obtain  an  ex-  lie,  even  when  there  was  an  action 
amination  was  by  motion  in  the  pending.  (R.  v»  Tower,  4M.  &S., 
cause),  or  where  the  records  sought  162 ;  Harrison  v,  Williams,  4  D.  & 
to  be  examined  were  those  records  R.,  820.)  And  in  the  courts  of  the 
of  a  corporation  in  which  the  cor-  United  States,  where  the  right  re- 


^  Reported  in  24  Atl.  Rep.,  381. 
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mains  still  subject  to  some  of  its 
common-law  limitations,  the  usual 
practice  is  by  petition  for  leave  to 
examine.  (Re  McLean,  9  Cent  L. 
J.,  425  (S.  C,  8  Repr.,  813) ;  Re 
Chambers,  44  Fed.,  786.) 

But  which  is  the  proper  remedy 
under  the  statutes  which  give  the 
right  of  free  access  to  all  public 
records  to  any  citizen,  irrespective 
of  any  interest  he  may  have  in 
them  ?  Is  it  mandamus  to  compel 
the  custodian  of  the  records  to  allow 
the  relator  the  free  exercise  of  his 
right,  or  injunction  to  prevent  him 
from  interfering  with  that  right? 
The  principal  case  declares  that  in- 
junction is  the  only  adequate  rem- 
edy; but  an  examination  of  the 
cases  will  show  that  the  weight  of 
practice,  if  not  of  positive  authority, 
is  overwhelmingly  in  favor  of  the 
procedure  by  mandamus.  The  lat- 
ter was  the  form  of  action  adopted 
in  Fleming  v.  Clerk,  30  N.  J.  L., 
280 ;  State  v,  Williams,  41  N.  J.  L., 
332;  Peo.  V.  Cornell,  47  Batb.  (N. 
Y.),  329;  Peo.  V.  Reilly,  38  Hun. 
(N.  Y.).  429 ;  Peo.  v,  Richards,  99 
N.  Y.,  620  (S.  C,  I  N.  E.  Rep., 
258) ;  Webber  V.  Townley,  43  Mich., 
534;  Diamond  Match  Co.  v.  Pow- 
ers, 51  Mich.  145  ;  Burton  v,  Tuite, 
78  Mich.,  363 ;  Aitcheson  z/,  Hueb- 
ner,  51 N.  W.,  634 ;  Hawes  v.  White, 
66  Me.,  305  ;  Bean  v.  Peo.,  7  Col., 
200;  Stockman  v.  Brooks  (Col.), 
29  Pac,,  746;  Phelan  v.  State,  76 
Ala.,  49;  Randolph  v.  State,  82 
Ala.»  527;  State  v.  Rachac,  37 
Minn.,  372 ;  State  v.  Meadows,  i 
Kans.  90 ;  Cormack  v,  Wolcott,  37 
Kans.  391 ;  Boylan  v.  Warren,  39 
Kans.,  301;  Comm.  z/.  O'Donnel, 
12  W.  N.  C,  291.  It  is  true  that  in 
many  of  these  cases  the  decision 
was  against  the  right  of  the  relator 
to  exercise  the  right  of  examination 
claimed ;  but  in  none  of  them,  ex- 


cept in  Diamond  Match  Co.  v.  Pow. 
ers,  was  it  even  hinted  that  the 
complainant  had  made  a  mistake 
in  the  form  of  his  action.  Indeed, 
in  two  instances,  Hawes  v.  White 
and  Stockman  v.  Brooks,  it  was  ex- 
pressly asserted  that  mandamus  was 
the  proper  remedy,  without,  how- 
ever, entering  into  any  discussion 
of  the  question,  or  giving  any  rea- 
son for  that  assertion.  On  the 
other  hand,  very  few  cases  attempt 
to  assert  the  right  of  examination 
by  bill  and  injunction  ;  and  in  but 
one  of  these  is  it  explicitly  asserted 
that  such  is  the  proper  remedy,  the 
others^  either  refusing  the  injunc- 
tion, or  allowing  it  without  any 
discussion  on  that  head.  Buck  v, 
Collins,  51  Ga.,  391 ;  Scribner  v. 
Chase,  27  111.  App.,  36 ;  Belt  v.  Ab- 
stract Co.,  20  Atl.,  982 ;  West  Jer- 
sey Title  &  Guarantee  Co.,  v.  Bar- 
ber (the  principal  case),  24  AtL,  381. 

It  seems  clear  that  as  far  as  results 
only  are  concerned,  it  makes  no 
practical  difference  which  form  of 
action  is  adopted ;  for  in  either  case 
the  result  is  the  same.  If  the  com- 
plainant proceeds  by  mandamus, 
he  obtains  a  decree  commanding 
the  respondent  to  permit  him  to 
exercise  his  right  of  examination 
of  the  records ;  if  he  proceeds  by 
bill  and  injunction,  he  obtains  a 
decree  commanding  the  defendant 
to  abstain  from  any  interference 
with  him  in  the  exercise  of  that 
right ;  thus  in  either  case  guaran- 
teeing to  him  the  free  and  undis- 
turbed exercise  of  it  The  decid- 
ing point,  then,  must  be  the  nature 
of  the  right  which  is  sought  to  be 
enforced ;  whether  it  is  one  which 
is  more  properly  enforced  by  man- 
damus, or  by  injunction. 

The  essential  distinction  b^ween 
mandamus  and  injunction  is  thus 
laid  down  in  High  on  Extraordi- 
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nary  Le^l  Remedied,  2d  Ed.  (1884^ 
sec.  6,  p.  10:  "An  injunction  is  es- 
sentially a  preventive  remedy,  man- 
damns  a  remedial  one.  The  for- 
mer is  nsnally  employed  to  prevent 
inture  injury,  the  latter  to  redress 
past  grievances.  The  functions  of 
an  injunction  are  to  restrain  motion 
and  enforce  inaction,  those  of  a 
mandamus  to  set  in  motion  and 
compel  action.  In  this  sense  an  in- 
junction may  be  regarded  as  a  con- 
servative remedy,  mandamus  as  an 
active  one.  The  former  preserves 
matters  in  statu  quo^  while  the  very 
object  of  the  latter  is  to  change  the 
status  of  a£birs  and  to  substitute 
action  for  inactivity.  The  one  is, 
therefore,  a  positive  or  remedial 
process,  the  other  a  negative  or 
preventive  one.  And  since  man- 
damus is  in  no  sense  a  preventive 
remedy,  it  cannot  take  the  place  of 
an  injunction,  and  will  not  be  em- 
ployed to  restrain  or  prevent  an 
improper  interference  with  the 
rights  of  relators."  So,  too,  an  in- 
junction is  the  proper  remedy 
where  the  injury  is  such  ''as  from 
its  continuance  or  permanent  mis- 
chief must  occasion  a  constantly 
recurring  grievance,  which  cannot 
be  otherwise  prevented.  *  *  Hilliard 
on  Inj.,  sec.  31,  p.  20.  In  general, 
"it  is  used  to  prevent  future  in- 
jury rather  than  to  afford  redress 
for  wrongs  already  committed,  and 
it  is  therefore  to  be  regarded  more 
as  a  preventive  than  as  a  remedial 
process."  High  on  Inj.,  3d  Ed., 
sec.  I,  p.  3.  The  interference  of 
the  Court  by  injunction  "  rests  on 
the  principle  of  a  clear  and  certain 
right  to  the  enjo3rment  of  the  sub- 
ject in  question,  and  an  injurious 
interruption  of  that  right,  which, 
on  just  and  equitable  grounds, 
ought  to  be  prevented.'*  Wait, 
Act  &  Def.,  Vol.  3,  p.  687. 


In  order  to  warrant  the  issuing 
of  an  injunction,  then,  the  com- 
plainant must  have  a  clear  right 
which  is  injuriously  affected,  by 
the  acts  of  the  defendant;  and  if 
the  right  be  not  clear,  he  will  be 
sent  to  law  to  establish  his  right. 
The  same  is  true  of  mandamus: 
Wait,  Act.  &  Def.,  Vol.  IV,  p.  376; 
but  that  being  a  proceeding  at  law, 
is  an  eminently  proper  method 
of  establishing  a  questioned  right 
It  is  worthy  of  note  that  a  large 
majority  of  the  cases  in  which 
mandamus  was  invoked  to  assert 
the  right  to  the  examination  of 
public  records  were  cases  of  first 
impression,  or  cases  in  which  the 
right  claimed  did  not  exist;  and  it 
may  be  that  this  fact  had  some  in- 
fluence in  determining  the  form  of 
action.  But  where  the  right  is 
dear,  there  are  certain  advantages 
peculiar  to  the  process  by  injunc- 
tion which  that  by  mandamus  does 
not  possess. 

In  the  first  place,  as  quoted  above, 
mandamus  is  used  to  redress  past 
grievances,  injunction  to  prevent 
future  injury.  In  the  class  of  cases 
under  discussion,  then,  when  the 
injury  complained  of  is  a  single  re- 
fusal to  permit  the  complainant  to 
examine  the  records  at  a  particular 
time,  and  there  is  no  claim  that  he 
has  any  desire  to  examine  them  at 
the  present  or  any  future  time,  and 
consequently  no  likelihood  that 
the  injury  may  be  repeated,  there 
would  seem  to  be  good  reason  for 
holding  that  mandamus  is  the 
proper  remedy,  the  injury  being 
past  In  such  a  case  the  process 
by  mandamus  would  permit  the 
relator  to  examine  the  recoris  for 
the  purpose  in  his  mind  at  the  time 
when  the  examination  was  denied 
him;  but  would  not  afford  him  any 
assurance  that  the  right  would  not 
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be  denied  hitn  at  any  future  time 
when  he  might  again  have  occasion 
to  examine  them.  In  other  words, 
it  would  be  entirely  in  the  power 
of  the  custodian  of  the  records  to 
refuse  the  relator  access  to  them  at 
each  and  every  time  when  he  should 
wish  to  examine  them,  and  he 
would  be  put  to  the  trouble  of  a 
new  writ  for  each  such  invasion  of 
his  right  In  point  of  fact,  this 
was  done  in  one  case,  that  of  Bur- 
ton V.  Tuite,  80  Mich.,  218,  and 
although  the  Court  got  over  the 
difficulty  by  calling  in  the  doctrine 
of  contempt,  yet  there  are  reasons 
which  would  lead  one  to  doubt  the 
propriety  of  such  an  exercise  of  the 
strong  arm  of  the  Court  If  the 
order  was  for  a  single  examination, 
the  officer  would  hardly  be  in  con- 
tempt for  refusing  a  second;  and  if 
the  order  was  to  permit  any  and  all 
examinations,  it  is  not  quite  clecur 
how  such  an  order  could  be  made 
with  propriety  when  one  refusal 
only  had  been  complained  of.  It 
would  seem,  then,  far  preferable  to 
use  the  extraordinary  powers  of  the 
Court  in  the  first  place  by  way  of 
injunction,  which  would  properly 
cover  all  instances;  and  contempt ' 
could  then  be  predicated  with  pro- 
priety of  any  violation  of  the  in- 
junction decree. 

In  the  second  place,  the  cause  of 
action  in  such  cases  is  rather  for 
interference  with  a  right,  than  for 
the  establishment  or  enforcement 
of  a  right;  and  in  such  a  case  the 
proper  remedy  is  by  injunction  to 
prevent  such  interference. 

In  the  third  place,  the  remedy  by 
mandamus  is  wholly  inadequate  to 
redress  a  continuing  grievance,  for 
the  simple  reason,  as  has  been  seen 
above,  that  the  writ  only  applies  to 
past  fi^evances,  and  for  every  suc- 
cessive invasion  of  the  complain- 


ant's rights  he  is  obliged  to  sue  out 
a  new  writ;  provided,  of  course, 
that  the  respondent  is  contuma- 
cious. And  while  there  is  au- 
thority for  the  view  that  redress 
can  be  had  by  process  for  con- 
tempt, yet  it  may  be  very  plausibly 
argrued  that  the  exigency  of  the 
writ  is  answered  by  permission  for 
a  single  examination,  and  that  it  is 
then  exhausted.  This,  too,  would 
seem  to  be  the  correct  inference 
from  the  nature  of  the  writ.  But 
in  the  case  of  injunction  no  such 
argument  could  be  urged;  for  fhen 
the  command  of  the  writ  would  be 
to  abstain  from  all  interference 
with  the  complainant  in  the  exer- 
cise of  his  right  of  examination, 
and  its  exigency  would  not  be  ex- 
hausted during  life,  or  the  con- 
tinuance of  the  defendant  in  office. 
Finally,  the  Court  will  not  grant 
a  mandamus  unless  convinced  that 
it  will  be  practically  effective  to 
secure  the  object  aimed  at:  Shortt, 
Inf.  Maud.  &  Quo.  War.,  p.  246. 
And  there  are  strong  reasons  for 
believing  that  mandamus  would 
not  be  an  efficient,  or  perhaps  too 
efficient,  remedy  in  many  cases. 
When  the  right  claimed  is  one  that 
would  require  the  use  of  the  office 
of  the  custodian  for  many  days,  so 
as  to  be  likely  to  interfere  with  the 
duties  of  the  office,  or  with  the 
rights  of  others  of  the  public,  man- 
damus would  simply  command  the 
officer  to  permit  the  relator  to  ex- 
ercise his  right,  without  regard  to 
the  rights  of  others,  or  the  para- 
mount claims  of  the  public  busi- 
ness, and  the  courts  would  have  no 
power,  in  adjudicating  the  bald 
question  of  right  to  annex  to  that 
right  the  necessary  restrictions. 
This  very  argument  was  one  of  the 
reasons  for  refusing  the  writ  in 
several  of  the  cases;  and  while  it 
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cannot  avail  to  defeat  the  right 
when  it  exists,  supposing  that  man- 
damus ib  the  proper  remedy,  it 
should  nevertheless  be  one  of  the 
potent  factors  in  settling  the  ques- 
tion whether  or  not  it  is  the  proper 
remedy.  In  granting  an  injunc- 
tion, however,  the  Court  can  annex 
to  it  all  proper  and  necessary  quali- 
fications of  the  exercise  of  the  right 
interfered  with,  and  unoflatu  settle 
all  the  conflicting  interests  and 
rights  of  the  officer,  the  public  and 
the  complainant. 

These  reasons  are  very  fully  and 
clearly  stated  in  the  two  cases 
which  have  condescended  to  dis- 
cuss the  question,  where  it  would 
seem  that  the  courts  arrived  at 
their  conclusions  independently  of 
each  other.  At  all  events,  the 
earlier  case  is  not  referred  to  in  the 
latter.  The  former  case,  however. 
Diamond  Match  Ca  v.  Powers,  51 
Mich.,  145,  went  o£f  on  other 
grounds,  but  the  discussion  of  the 
present  question  is  very  interesting 
and  instructive.  ' '  It  seems  evident 
that  in  any  case  where  the  claim  is 
for  a  continuous  use  of  the  record 
office  and  its  public  contents  from 
day  to  day  and  week  to  week,  and 
not  merely  for  a  single  occasion, 
with  all  its  material  facts  defined, 
there  must  be  great,  if  not  insuper- 
able difficulty  in  enforcing  the 
claim  by  mandamus.  The  register 
has  rights  and  duties  which  must 
be  respected;  so  the  general  public 
have  rights  as  well  as  the  claimant; 
and  the  conditions  are  not  steadily 
the  same.  .  They  are  subject  to 
variation.  On  every  occasion  each 
must  act  reasonably,  and  with 
proper  regard  for  the  rights  and 
duties  of  the  others.  As  the  cir- 
cumstances vary  the  conduct  must 
vary,  so  as  to  secure  conformance 
to  the  rule  of  reasonable  action  by 


which  the  right  is  to  be  regulated. 
When  the  case  presents  a  single 
occasion,  and  calls  fbr  an  act  which 
is  presently  determinate,  it  is  en- 
tirely practicable  to  direct  this  act 
by  mandamus.  But  where  the  case 
contemplates  something  con^nu- 
ous,  yet  variable  in  its  conditions 
and  aptitudes,  the  remedy  by  that 
process  seems  an  unfit  one.  It  is 
the  office  of  mandamus  to  direct 
the  will,  and  obedience  is  to  be  en- 
forced by  process  for  contempt.  It 
is,  therefore,  necessary  to  point  out 
the  very  thing  to  be  done;  and  a 
command  to  act  according  to  cir- 
cumstances would  be  futile." 

The  advantages  of  the  procedure 
by  injunction  are  even  more  for- 
cibly pointed  out  in  the  opinion  of 
the  Vice-chancellor  in  West  Jersey 
Title  &  Guarantee  Co.  v.  Barber, 
34  Atl.,  38 E  (the  principal  case): 
"With  regard  to  the  remedy  by 
mandamus  it  seems  to  me  that  the 
slightest  consideration  will  show 
that  it  is  entirely  inadequate.  If 
the  complainant  has  the  right 
which  it  claims  to  have  access  to 
the  books  and  records  in  defend- 
ant's office,  it  is  one  which,  froth 
the  nature  of  the  business,  is  a 
continuing  one,  and  may  arise 
every  day,  and  one  which,  to  be  of 
any  value,  must  be  exercised  at 
once.  To  delay  its  exercise  until 
it  could  be  determined  by  a  court 
of  law  would  be  simply  to  deny  it, 
because,  before  the  judgment  could 
be  obtained,  the  vslue  of  its  exer- 
cise in  the  particular  instance  com- 
plained of  would  be  lost  If,  in- 
deed, the  right  of  the  complainant 
here  in  question  is  not  so  clearly 
established  at  law  as  to  warrant 
the  interference  of  this  Court  by 
the  strong  arm  of  an  injunction, 
that  alone  is  a  sufficient  answer  to 
the  complainant's  case,  and   the 
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complainant  will  be,  as  a  matter  of 
course,  turned  over  to  a  court  of 
law,  to  establish  there  its  right  by 
a  test  case;  but  when  that  is  once 
established,  it  would  be  a  denial  of 
justice  to  say  that,  in  every  in- 
stance that  it  is  desired  to  exercise 
the  right  already  clearly  estab- 
lished, it  must  resort  to  its  legal 
remedy,  and  can  have  no  help  from 
this  Court  If,  then,  the  com- 
plainant's right  is  clear  at  law  and 
not  open  to  question,  it  seems  to 
me  that  it  is  entitled  to  the  aid  of 
this  Court  to  enjoin  the  defendant 
from  preventing  its  exercise.*' 

These  arguments  are  certainly 
entitled  to  careful  consideration; 
and  a  close  examination  will  find 
but  little  that  can  be  urged  against 
them.  It  may  be  safely  concluded, 
then,  that  whenever  the  right  of 
examination  claimed  is  not  for  a 
single  instance,  but  for  a  continu- 


ous period  of  time,  whether  long 
or  short,  the  proper  remedy  is  by 
injunction;  and  that  the  remedy 
by  mandamus  in  cases  of  this  na- 
ture is  confined  to  those  instances 
in  which  a  single  exercise  only  of 
the  right  is  claimed;  or,  to  give 
this  discussion  a  concrete  value, 
that  the  proper  remedy  for  any  in- 
terference with  the  right  of  exam- 
ination by  a  private  individual, 
searching  the  records  for  his  own 
private  purposes  or  curiosity,  would 
be  by  mandamus;  but  the  remedy 
for  an  interference  with  the  right 
of  examination  by  an  abstractor  of 
titles  or  a  title  insurance  company, 
whose  business  naturally  calls  for 
constant  and  even  daily  investiga- 
tion of  the  records,  would,  on  ac- 
count of  its  continuous  nature,  be 
by  injunction. 

Ardbmus  Stbwart. 


Early  v.  Commonwealth.*  Supreme  Court  of  Appeals 
OF  Virginia. 


Confessions — When  Deemed  to  be  Voluntary. 

On  the  trial  of  an  indictment  for  arson,  evidence  was  offered  by  the 
prosecution  to  prove  certain  confessions  made  by  the  accused  to  a  private 
detective,  employed  to  work  up  the  case,  who  arrested  him.  The  accused 
testified  that  the  detective  said  "  that  if  he  would  tell  him  all  about  it  he 
would  make  it  easier  for  him."  Held:  affirming  the  Court  below,  that 
the  evidence  was  admissible,  as,  taking  the  accused*s  testimony  as  true, 
the  inducement  was  not  ofifered  by  a  person  in  authority. 

Lewis,  P. 

Abstract  from  the  Opinion  of  the  Court. 

The  objection  is  to  the  action  of  the  Court  in  admitting 
evidence  to  prove  certain  confessions  by  the  prisoner.  The 
evidence  was  objected  to  on  the  ground  that  the  confession 
was  not  voluntary.     The  confession  was  made  to  the  wit- 

*iiS.  E.  Rep.,  793. 
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ness,  Hale,  who  testified  that  it  was  made,  so  far  as  he 
knew,  without  any  inducement  having  been  offered  by  any 
one.  The  witness  also  testified  that  he  was  informed  by 
Wren,  a  detective,  who  had  been  employed  by  the  corpora- 
tion of  Rocky  Mount  to  ferret  out  evidence  of  the  burning, 
that  the  prisoner  desired  to  make  a  confession  to  him  (the 
witness);  that,  accompanied  by  Wren,  he  went  to  the 
prisoner  and  had  a  conversation  with  him;  that  in  the 
course  of  that  conversation  Wren  stated  to  the  prisoner 
that,  if  he  made  any  statement  at  all,  it  must  be  with  the 
understanding  that  it  was  freely  and  voluntarily  made, 
without  .the  influence  of  hope  or  fear,  and  that  thereupon 
the  confession  was  made.  The  prisoner,  however,  upon 
this  point,  testified  that  before  the  conversation  just  alluded 
to  Wren  said  to  him  that  if  he  would  **tell  him  all  about 
it  he  would  make  the  Commonwealth  make  it  easier"  on 
him,  and  that  in  consequence  of  this  assurance  he  made 
the  confession  in  question.  On  the  other  hand,  one  Ed- 
wards, another  detective,  testified  that  before  Wren  spoke 
to  Hale  on  the  subject  of  the  proposed  confession,  he  heard 
a  conversation  between  Wren  and  the  prisoner,  in  which 
Wren  remarked  to  the  prisoner  that,  if  he  wanted  to  make 
any  statement  to  him,  he  could  not  offer  him  anything,  but 
that  his  statement  must  be  voluntary.  This,  he  says,  he 
heard,  although  he  did  not  hear  all  that  passed  between 
them.  Wren,  it  appears,  was  discharged  as  a  witness  by 
the  attorney  for  the  Commonwealth  before  the  trial,  and 
did  not  testify.  We  are  of  opinion  that,  under  these 
circumstances,  the  confession  was  admissible  in  evidence. 
There  is  no  doubt  but  that,  before  a  confession  can  be 
rightly  admitted,  the  Court  must  be  satisfied  that  it  was 
voluntary — that  is,  that  it  was  made  without  the  influence 
of  hope  or  fear  exerted  by  a  person  in  authority,  or  with  the 
apparent  sanction  of  such  person;  and  the  burden  of  show- 
ing that  it  was  voluntary  is  upon  the  Commonwealth.  But 
here,  taking  the  prisoner's  own  statement  to  be  true,  no 
inducement  was  offered  by  any  one  in  authority. 
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Th9  Admissibiuty  op  Confessions  as  Bvidbncb. 


I.  7^  Test  of  Admissibility, -^ 
The  admissibility  of  confessions  as 
evidence  in  criminal  prosecutions 
depends  npon  the  credibility  given 
them  by  the  circumstances  under 
which  they  were  made.  They  have 
value  as  evidence  only  when  freely 
and  voluntarily  made,  when  they 
are  presumed  to  flow  from  a  con- 
science overburdened  with  a  sense 
of  guilt,  and  are  therefore  admitted 
as  a  proof  of  the  crime  to  which 
they  refer.  It  is  to  be  presumed 
that  a  man  will  not  of  his  free  will 
impute  to  himself  a  crime  of  which 
he  is  innocent,  but  the  law  recog-  ' 
nizes  the  susceptibility  of  human 
nature  to  the  violent  influences  of 
pain  or  danger,  or  the  hope  of  es- 
cape therefrom,  and,  ever  seeking 
the  truth,  guards  jealously  against 
the  causes  which  may  produce  a 
false  confession.  4  Bl.  Com.,  357; 
Foster's  Crown  Law,  243;  Joy  on 
Confessions,  *I3;  Simon's  Case, 
6  C.  &  P.,  541;  In  the  People  v. 
McMahon,  15  N.  Y.,  384;  Sbi4>BN, 
J.,  states  clearly  a  principle  which 
should  be  noted.  *'  The  first  dis- 
tinction which  the  law  makes  is 
between  a  statement  or  declaration 
made  before,  and  one  after  the  ac- 
cused was  conscious  of  being 
charged  or  suspected  with  the  crime. 
If  before,  it  is  admissible  in  all 
cases,  whether  made  under  oath  or 
without  oath,  upon  a  judicial  pro- 
ceeding, or  otherwise;  but  if  made 
afterward^  the  law  becomes  at  once 
cautious  and  hesitating.  The  in- 
quiry then  is,  is  it  voluntary, — does 
it  proceed  from  the  spontaneous 
suggestions  of  the  party's  own 
mind,  free  from  the  influence  of 
any  extraneous  disturbing  cause  ?" 
IL  The  Presumption  as  to  the 


Admissibility  of  a  Confession.^ 
The  determination  of  the  question 
of  admissibility  is  of  course  the 
province  of  the  judge.  The  rule 
as  to  the  presumption  which  obtains 
when  the  confession  is  first  offered 
in  evidence,  in  England,  uniformly 
is  that  the  confession  was  involun- 
tary, and  the  burden  of  proving 
the  contrary  is  upon  the  prosecu- 
tion. Thus,  in  R.  v,  Warringham, 
2  Den.  C.  C,  447,  Parke,  B.,  said, 
'*  You  are  bound  to  satisfy  me  that 
the  confession  which  yon  seek  to 
use  against  the  prisoner  was  not 
obtained  by  improper  means."  In 
the  United  States,  the  rule  varies. 
Young  V,  State,  68  Ala.,  569;  Nich- 
olson V,  State,  38  Md.,  140;  People 
V,  State,  49  Cal.,  69;  Barnes  v.  State, 
36  Tex.,  356;  Thompson  v,  Comm., 
20  Gratt  (Va.),  724;  and  People  v, 
Swetland,  77  Mich.,  61,  follow  the 
English  rule.  In  other  cases,  the 
confession  is  presumed  to  be  volun- 
tary, but  the  defendant  is  protected 
by  his  privilege  of  objection  to  its 
introduction.  Comm.  v.  Culver, 
126  Mass.,  464;  Comm.  v,  Sego, 
125  Mass.,  210;  Reefer  v.  State,  25 
Ohio  St.,  464;  State  v,  Davis,  34 
La.  An.,  351;  O'Mahoney  v,  Bel- 
mont et  al.f  62  N.  Y.,  117. 

The  rules  laid  down  by  Sir  James 
Stephen  in  his  Digest  of  the  Law 
of  Evidence  for  determining  the 
admissibility,  or  voluntary  nature 
of  confessions  are  as  follows: 

'*  No  confession  is  deemed  to  be 
voluntary, 

(a)  if  it  appears  to  the  judge  to 
have  been  caused  by  any  induce- 
ment, threat  or  promise,  proceeding 
from  a  person  in  authority,  and 
having  reference  to  the  charge 
againstthe  accused  person,  whether 
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addresBed  to  him  directly  or  brought 
to  his  knowledge  indirectly; 

(^)  if  (in  the  opinion  of  the 
judge),  such  inducement,  threat  or 
promise  gave  the  accused  person 
reasonable  grounds  for  supposing 
that  by  making  a  confession  he 
would  gain  some  advantage  or 
avoid  some  evil  in  reference  to  the 
proceedings  against  him. 

(r)  A  confession  is  not  involun- 
tary, only  because  it  appears  to 
have  been  caused  by  the  exhorta- 
tions of  a  person  in  authority  to 
make  it  a  matter  of  religious  duty, 
or  by  an  inducement  collateral  to 
the  proceeding,  or  by  inducements 
held  out  by  a  person  not  in  author- 
ity.»» 

II.  Inducements  which  Render  a 
Confession  Involuntary  and  Inad- 
missibfe. — Leaving  for  future  con- 
sideration the  question  of  who  is  a 
person  in  authority  within  the 
meaning  of  the  rule,  we  will  con- 
sider what  inducements  are  regard- 
ed as  sufficient  to  render  a  confes- 
sion given  in  consequence  thereof 
inadmissible.  The  decisions  are 
not  uniform,  and  the  same  lack  of 
unanimity  characterizes  the  decis- 
ions on  every  branch  of  the  subject. 
In  3  Russell  on  Crimes,  368,  it  is 
laid  down  that  a  confession,  in  or- 
der to  be  admissible  must  be  ''  free 
and  voluntary, '*  that  is,  it  must  not 
be  extracted  by  **  any  sort  of  threat 
or  violence,  nor  obtained  by  any 
direct  or  implied  promises,  how- 
ever slight,  nor  by  the  exertion  of 
any  improper  influence."  "The 
law  cannot  measure  the  force 
of  the  influence  used,  or  de- 
cide its  effect  upon  the  mind  of 
the  prisoner,  and,  therefore,  ex- 
cludes the  declaration  if  any  degree 
of  influence  has  been  exerted." 
Byrb,  C.  J.,  in  Warickshairs  Case, 
I  Leach  C.  C,  263,  gives  the  reason 
50 


for  the  rule,  saying,  "  a  confession 
forced  from  the  mind  by  the  flat- 
tery of  hope  or  by  the  torture  of 
fear,  comes  in  so  questionable  a 
shape  when  it  is  to  be  considered 
as  the  evidence  of  guilt,  that  no 
credit  ought  to  be  given  to  it;  and, 
therefore,  it  is  rejected.  In  a  note 
to  this  case,  a  case  illustrative  of 
the  reason  is  given.  One  of  three 
men,  tried  and  convicted  of  the 
murder  of  one  H.,  confessed  him- 
self guilty,  under  a  promise  of  par- 
don. The  confession,  therefore,  was 
not  given  in  evidence  against  him, 
and  a  few  years  afterward  it  ap- 
peared that  H.  was  alive.  In  the 
e^lier  cases  the  Courts  appear  to 
have  been  astute  to  seize  upon  any- 
thing that  by  any  possibility  could 
be  considered  to  have  influenced 
the  defendant  to  confess. 

In  Rex  V.  Drew,  8  Car.  &  P.,  140, 
the  prisoner  was  told  "not  to  say 
anything  against  himself,  as  what 
he  said  would  be  taken  down  and 
used  for  or  against  him  at  his  trial, ' ' 
and  in  Reg.  v.  Farley,  i  Cox,  76, 
the  prisoner  was  told  by  a  police- 
man, that  whatever  she  told  him 
would  be  used  against  her  on  her 
trial.  Thb  last  case  was  decided 
on  the  authority  of  Rex  v.  Drew, 
holding  that  to  assure  the  prisoner 
that  whatever  she  said  would  be 
used  at  her  trial,  was  holding  out 
to  her  an  advantage  which  rendered 
her  statement  inadmissible.  Regina 
V,  Harris,  i  Cox,  166,  was  decided 
similarly. 

In  Reg.  V,  Jones,  Mauls,  J., 
said:  "To  tell  a  prisoner  what  he 
says  tvill  be  given  in  evidence 
against  him  is  an  inducement,  for 
if  he  is  told  that  it  is  to  be  used  at 
all,  it  may  induce  him  to  say  some- 
thing that  he  may  suppose  may 
make  for  him. ' '  These  cases  were 
cited  and   overruled   in    Reg.    v. 
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Baltry,  2  D.  C.  C,  430(1852),  where 
the  policetnan,  having  the  defen- 
dant in  custody,  told  him  the  na- 
ture of  the  charge  against  him,  and 
said:  "  You  need  not  say  anything 
to  criminate  yourself,  but  what  you 
do  say  will  be  taken  down  and  used 
in  evidence  against  you."     PoL- 
i/)CK,  C.  B.,  deciding  in  favor  of 
the  admission    of  the  statement, 
said:  **  The  words  employed  by  the 
constable    amount   neither    to    a 
promise  or  a  threkt.    They  are  to 
be  taken  in  their  obvious  meaning, 
and   when    a   confession   is    well 
proved,  it  is  the  best  evidence  that 
can  be  produced;  unless  it  is  clear 
that  there  was  a  threat  or  a  promise 
to  induce  the  confession,  it  should 
be  admitted.  ***    This  case  marked 
the  aversion,  which  had  long  been 
growing,  with  which  the  judges 
had  come  to  regard  the  exclusion 
of  valuable  evidence  for  reasons  of 
little  weight.    In  Comm.  v,  Whittc- 
more,  11  Gray,  202;  Comm.  v.  Sego, 
125  Mass.,  210;  Rex  z^.  Jarvis,  L.  R., 
I  C  C.  R.,  96.    However,  where  it 
was  said  that  it  "  would  be  belter  " 
to  confess,  this  was  held  to  be  a 
promise    of    worldly    advantage, 
which  would  exclude  the  confes- 
sion.    Rex  V.  Kington,  4  C.  &  P., 
387;  Rex  V.  Dunn,  4  C.  &  P.,  543; 
Rex  V.  Slaughter,  4  C.  &  P.,  353; 
Rex  V,  Walkely,  6  C.  &  P.,  175; 
Rex  V.  Thomas,  6  C.  &  P.,  353; 
Comm.  V.  Kennedy,  135  Mass.,  543; 
Kelley  v.  State,  72  Ala.,  244;  State 
V,  Wintzingrode,  90r.,  153;  State  v. 
Alphonse,  34  La.  Ann.,  9;  Vaughan 
V,    Comm.,    17    Gratt.    Va.,    576; 
People  V.  Thompson,  84  Cal.,  598; 
Comm.  V.  Hannan,  4  Pa.  St.,  269; 
State  V,  York,  37  N.  H.,  175.    On 
the  other  hand,  it  has  been  held 
that  such  words  would  not  render 
confessions  inadmissible.     Reg.  v. 
Parker,  Leigh  &  Cave,  42;  Fonts  v. 


State,  8  Ohio,  N.  S.,  98;  Aaron  v. 
State,  37  Ala.,  106;  Young  v. 
Comm.,  8  Bush,  366;  State  v.  Free- 
man, 12  Ind.,  100;  State  v,  Whit- 
field, 70  N.  C  ,  356. 

Mere  admonitions  to  tell  the 
truth  have  been  held  sufficient  to 
exclude,  R.  v.  Holmes,  i  C  &  K., 
248;  R.  V.  Upchuck,  I  Mos.  C.  C, 
465;  State  V,  Hagan,  54  Mo.,  192, 
70  N.  C,  356;  R.  V.  Fennell,  72  B. 
D.,  147;  R.  V.  Mansfield,  14  Cox  C. 
C,  639.  But  the  sounder  docrine 
undoubtedly  is  that  a  mere  adjura- 
tion to  speak  the  truth  will  not  ex- 
clude where  there  were  no  threats 
or  promises.  Whart  Cr.  Ev.,  Sec. 
647,  652,  654;  Aaron  v.  State,  37 
Ala.,  106;  King  v.  State,  -40  Ala., 
314;  Kelly  V,  State,  72  Ala.,  244. 
And  in  R.  z/.  Jarvis,  L.  R.,  i  C.  C. 
R.,  96;  R.  V,  Sleeman,  i  Dears.  C. 
C,  249;  R.  V.  Reeve,  L.  R.,  i  C.  C, 
362,  it  is  held  that  where  the  words 
used  only  import  advice  on  moral 
grounds,  the  statement  made  in 
consequence  were  admissible,  and 
that  the  cases  to  the  contrary  have 
gone  too  far. 

'  Promises  of  favor  or  assistance 
will  exclude,  Cass's  Case,  i  Leach, 
293;  or  a  hope  of  pardon,  Comm.  v, 
Knapp,  9  Pick.,  497;  a  release  "if 
he  would  telL  *  *  Mountain  v.  State, 
40  Ala,,  344;  or  in  hope  of  being 
admitted  as  a  witness  for  the  prose- 
cution. Spears  v.  State,  2  O.  St., 
583;  State  V,  Johnson,  30  La.  An., 
P.  II,  881. 

A  promise  of  a  collateral  benefit 
is  not  an  inducement  sufficient  to 
render  a  confession  inadmissible. 
I  Greenl.  Ev.,  Sec.  229.  Thus,  in 
Rex.  V,  Lloyd,  6  C.  &  P.,  353, 
where  the  constable  told  the 
prisoner  that  if  he  would  tell  he 
could  see  his  wife,  who  was  con- 
fined in  a  separate  room,  the  state- 
ment   following    was   admissible. 
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SUte  V,  Tatso,  50  Vt.,  48;  Ruther- 
ford V,  Comm.,  3  Mete.  Ky.,  387; 
SUte  V.  Wentworth,  37  N.  H.,  i^ 
In  Rex  r.  Sexton,  3  Rnss.  C.  &  M., 
368,  a  confession  made  after  the 
prisoner's  request  for  a  glass  of 
gin  had  been  granted,  was  held 
inadmissible.  The  correctness  of 
this  discision  has  been  seriously 
doubted.  The  inducement  offered 
must  be  of  a  strictly  temporal  ad- 
vantage. Thus,  exhortations  by  the 
chaplain  of  the  jail,  appealing  to 
the  prisoner  to  ease  his  soul  by  a 
confession,  will  not  render  such 
confession  inadmissible.  R.  v.  Gil- 
ham,  I  Mo.  C.  C,  186.  So,  the  re- 
mark, "an  honest  confession  is 
good  for  the  soul.''  9  Lea.  Tenn., 
12& 

For  the  purposes  of  this  note  a 
further  discussion  of  inducements 
and  their  efifect  is  unnecessary. 
They  are  fully  treated  of  in  Whar- 
ton's Crim.  Law;  Greenl.  Ev.,  and 
Am.  and  Eng.  Encyl.  of  Law. 
IV,  Who  is  a  person  in  authority  f 
The  rule  as  given  by  Stephen 
indicates  that  an  inducement  must 
be  ofiered  by  a  person  in  authority 
in  order  to  vitiate  the  confession, 
and  that  an  inducement  offered  by 
one  not  in  authority  will  have  no 
effect.  This  is  accepted  both  in 
England  and  the  United  States;  but 
it  may  be  profitable  to  seek  to 
ascertain  what  is  requisite  to  con- 
stitute a  person  in  authority  within 
the  meaning  of  the  rule. 

As  in  the  question  of  induce- 
ments, the  courts  were  more  liberal 
in  the  earlier  cases  in  constniing 
the  effect  of  the  status  of  the  per- 
son  offering  the  inducement  upon 
the  mind  of  the  accused.  In  more 
than  one  case  it  was  seriously 
doubted  whether  anything  beyond 
the  terms  and  effect  of  the  induce- 
ment, per  se,  should  be  considered, 


and  in  Rex  v,  Dunn,  4  C.  &  P., 

543,  BOSANQUBT,  J.,  said,  "Any 
person  telling  a  prisoner  that  it  will 
be  better  for  him  to  confess,  will 
always  exclude  any  confession 
made  to  that  person. ' '  This,  while 
it  was  a  departure  from  established 
principle  as  laid  down  in  the  cases 
of  Rex  V,  Hardwick,  Rex  v.  Gib- 
bons, I  C  &  P.,  97,  and  Rex  v. 
Tyler,  i  C»  &  P.,  129,  was  followed 
in  Rex  v.  Slaughter,  4  C.  &  P., 

544,  note;  and  in  other  cases,  at 
least  rendered  the  admissibility  of 
the  evidence  a  dubious  question. 
Thus,  while  a  prisoner  was  in  cus- 
tody, he  was  told  by  a  person  with- 
out  authority    that  it   would   be 
better    for    him    to   confess,  and 
he  thereupon  made  a  statement 
Parks,  B.,  said ;  "  There  is  a  dif- 
ference   of    opinion    among    the 
judges  whether  a  confession  made 
to  a  person  who  has  no  authority, 
after  an  inducement  is  held  out  by 
that  person,  is  receivable  in  evi- 
dence :  Rex  V.  Spencer,  7  C.  &  P., 
302;  Rex  V,  Pountney,  7  C.  &  P., 
302.    But  in  Taylor's  case,  8  C.  & 
P.,  733,  it  was  held  that  a  confession 
must  have  been  induced  by  a  per- 
son in  authority  in  order  to  repel 
the  presumption  of  its  truth  :  Rex 
V.  Hardwick,  Rex  v.  Gibbons,  and 
Rexz/.Tyler,  5«/fa.  And  in  Reg. 
V,  Moore,  2  Den.  C.  C,  527,  it  was 
declared  that  a  confession  is  admis- 
sible though  obtained  by  threats 
and    inducements,  provided   such 
threats  and  inducements  were  held 
out  by  a  person  not  in  authority. 
Also,  where  the  inducement  is  held 
out  fai  \yit  presence  of  one  in  autho- 
rity, it  is  presumed  to  have  been 
with  his  sanction,  and,  therefore, 
inadmissible.    Thus,  where  the  in- 
ducement  was   held   out   by  the 
magistrate's  clerk,  in  the  presence 
of  the  magistrate :   Drew's  case,  8 
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C.  &  P.,  140;  Moody's  case,  2  Crawf. 
&  Dix  C.  C;  Rex  v.  Laugher,  2  C. 
&  K.,  235;  Rex  V,  Kingston,  4  C. 
&  P.,  387;  Cohen  v,  Kennedy,  135 
Mass.,  543;  U.  S.  V,  Chapman,  4 
Am.  L.J.  (N.  S.),  440. 

In  Jones  v.  State,  58  Miss.,  349, 
the  sherifif  went  with  W.,  a  stranger 
to  the  prosecution,  to  the  jail,  and 
while  there  was  told  by  the  cell- 
mate of  the  defendant  that  he,  the 
defendant,  wished  to  make  a  con- 
fession, as  his  father  told  him  it 
would  be  better  for  him  to  tell  the 
truth.  The  sheriff,  with  W.,  saw 
the  man,  and  told  him  that  his  con- 
fession could  not  benefit  him.  W. 
then  said  that  it  ''would  be  better 
to  tell  the  truth,"  and  the  man 
made  a  statement.  Held,  that  the 
sheriff  could  not  be  presumed  to 
have  sanctioned  the  inducement  of- 
fered by  W.,  as  he  had  just  before 
told  the  prisoner  that  his  confession 
could  not  benefit  him. 

Stephen  says  that  "the  pro- 
secutor, officers  of  justice  having 
the  prisoner  in  custody,  magistrates 
and  other  persons  in  similar  posi- 
tions are  persons  in  authority.  The 
master  of  the  prisoner  is  not  such 
a  person  in  authority  if  the  crime 
of  which  the  person  making  the 
confession  is  accused  was  not  com- 
mited  against  him."  This  is  also 
the  general  rule  in  the  United 
States :  People  v.  Ward,  15  Wend., 
231;  Wolf  V.  Comm.  30  Gratt,  833; 
State  V,  Brockmann,  46  Mo.,  566; 
Rector  v,  Comm.  80  Ky.,  468;  U.  S. 
•z/.  Pocklington,  2  Cr.  O.  C,  293; 
State  V,  Staley,  14  Minn.,  105.  In 
Russ  on  Crimes,  it  is  said  that  all 
engaged  in  the  apprehension,  pro- 
secution or  examination  of  the 
prisoner  are  persons  in  authority 
within  the  meaning  of  the  rule : 
Smith  V,  Comm.  10  Gratt.,  734; 
Wolf  V,  Comm.  supra. 


In  some  of  the  States  a  much 
broader  rule  has  been  laid  down. 
Thus  in  Murphy  v.  State,  63  Ala.  i 
(1879),  the  Court  said :  "  A  confes- 
sion induced  by  hope  or  fear,  ex- 
cited in  the  mind  by  the  represen- 
tations of  any  one  connected  with 
the  prosecution,  or  connected  with 
the  accused,  who  may,  considering 
his  relations  and  condition,  be  fair- 
ly supposed  by  him  to  have  power 
to  secure  him  whatever  of  benefit 
is  promised,  or  to  influence  the 
threatened  injury,  cannot  be  re- 
garded as  voluntary  and  ought  not 
to  be  received  as  evidence.  This 
view  was  approved  in  People  v. 
Walcott,  51  Mich.,  612  (1883), 
where  three  persons,  none  of  whom 
were  in  a  position  of  authority, 
gained  admission  to  the  cell  of  the 
accused  in  the  dead  of  night  and 
secured  a  confession  by  represent- 
ing that  it  would  be  ''better  to  tell 
the  truth."  In  sharp  contrast  to 
the  decision  of  the  Michigan  court 
is  the  decision  in  Conmi.  v,  Cuffiee, 
108  Mass.,  285  (1871),  where  the 
confession  of  a  boy  of  thirteen,  ar- 
rested without  a  warrant  and  upon 
suspicion,  elicited  from  him  by  two 
police  officers  who  questioned  him 
for  two  hours,  after  searching  him 
and  stripping  him,  and  without 
warning  him  of  his  right  not  to 
answer,  or  giving  him  an  oppor- 
tunity to  consult  counsel,  was  held 
admissible  on  his  trial  for  the  crime. 
In  this  case  the  reason  the  Court 
gave  was  that  there  were  no  threats 
or  promises  made  by  the  officeis 
which  would  induce  the  prisoner 
to  confess.  Commonwealth  i^.  Nott, 
135  Mass.,  269,  is  more  orthodox, 
where  an  inducement  held  out  in 
the  presence  of  a  superior  officer 
renders  the  ensuing  statement  in- 
admissible. But  the  Massachusetts 
courts  seem  in  a  number  of  4 
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to  have  disregarded  the  rule  of  ex- 
clusion whenever  its  technicalities 
were  not  met  by  the  case  in  hand: 
Comm.  V.  Ti)ckerman,  10  Gray, 
173;  Comm.  V,  Smith,  119  Mass., 
305;  Comm.  V,  CuflRte,  supra.  The 
cases  in  the  Federal  courts,  while 
adhering  to  the  letter  of  the  rule, 
do  not  go  beyond  it  or  disregard  it 
to  such  an  extent  as  the  courts  of 
Massachusetts. 

The  true  note  was  sounded  in  the 
case  of  Murphy  v.  State  (63  Ala., 
I,  1879),  where  the  Court  defines 
a  person  in  authority  to  be  '*any  one 
connected  with  the  prosecution,  or 
connected  with  the  accused,  who 
may,  considering  his  relations  and 
condition,  be  fairly  supposed  by 
him  to  have  power  to  secure  him 
whatever  benefit  is  promised,  or  to 
influence  the  threatened  injury." 

In  the  principal  case,  the  case  of 
U.  S.  V*  Stone  is  relied  upon  as  de- 
ciding that  a  detective,  who  is  em- 
ployed by  the  owners  of  stolen 
goods  to  find  them  and  to  institute 
civil  or  criminal  proceedings  re- 
garding the  same,  is  not  a  person  in 
authority  whose  inducements  will 
prevent  a  confession  inadmissible 
in  evidence.  There  is  a  slight  dis- 
tinction, however,  between  the  facts 
of  Stone's  case  and  the  subject  of 
annotation.     In  the  first,  at  the 


time  the  inducements  (which  were 
slight)  were  made,  no  process  had 
issued  against  the  defendant,  nor 
had  any  criminal  proceedings  been 
instituted.  In  the  principal  case, 
according  to  the  hypothesis  of  the 
judge,  **  if  what  the  defendant  says 
is  true, ' '  the  inducements  were  held 
out  afUr  the  defendant  was  under 
arrest,  when  all  confessions  are  re- 
garded suspiciously.  How  far  we 
can  go  before  we  are  beyond  the 
pale  of  those  who  are  ''  engaged  in 
the  prosecution  or  apprehension  of 
a  prisoner ''  it  is  difficult  to  say, 
but  the  impression  of  the  detective 
upon  the  prisoner's  mind  must 
have  been  that  of  a  person  clothed 
with  authority,  and  the  induce- 
ments held  out  were  more  than 
sufficient  Rules  cannot  be  formu- 
lated which  can  meet  the  necessi- 
ties of  every  case.  Age,  condition, 
situation,  character  and  attending 
circumstances  must  always  enter 
into  the  problem.  Certainly,  from 
the  trend  of  decisions,  it  appears 
that  the  old  fear,  that  the  rule  of 
exclusion  has  been  carried  too  far, 
and  '*  in  its  application  justice  and 
common  sense  have  too  frequently 
been  sacrificed  at  the  shrine  of 
mercy,'*  still  exists  in  the  breasts 
of  the  judiciary. 

Henry  N.  Sacai^tz. 
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Injunctions  to  Restrain  Libels,  and  Courts  of 
Criminal  Equity. 

Among  the  Abstracts  of  Cases  which  appeared  in  last 
month's  issue  was  one  decided  by  Judge  Beatty, 
United  State3  District  Judge  for  Idaho.  The  caSe,  which 
was  determined  on  the  nth  of  last  July,  was  that  of  the 
Coeur  d'Alene  Consolidated  and  Mining  Company  v. 
Miners*  Union  of  Wardner,*  and  grew  out  of  trouble  between 
the  company  and  its  men  consequent  on  a  strike.  The 
miners  were  more  or  less  riotous;  so  much  so,  in  fact,  that 
the  Governor  on  June  4  issued  a  proclamation  stating 
**  that  there  now  exists  in  the  county  of  Shochone,  State  of 
Idaho,  combinations  of  men  confederating  and  conspiring 
for  unlawful  purposes  .  .  .  such  combinations  are  pre- 
venting by  force  the  owners  of  mines  from  working  and 
developing  the  same,  and  from  employing  the  persons  of 
their  choice."  It  is  also,  we  believe,  beyond  dispute  that 
the  strikers  were  not  only  in  possession  of  the  mine  for 
some  time,  but  that  they  removed  the  new  employees  fh>m 
their  work  and  carried  them  to  the  borders  of  Montana, 
thus  practically  drumming  them  out  of  the  State,  and  that 
at  the  time  the  legal  proceedings  were  commenced  the 
mine  owners  were  practically  unable,  because  of  the  actions 
and  threats  of  the  strikers,  to  run  their  mines  or  employ 
new  men.  Setting  forth  this  state  of  things,  the  company 
came  into  the  District  Court  asking  that  an  injunction  might 
be  issued  restraining  the  members  of  the  union  from  fiir- 
ther  interfering,  threatening  or  molesting  its  employees  or 
entering  its  works.     The  Court  granted  the  injunction. 

This  is  not  the  first  time  that  the  powers  of  a  Court  of 

^  Reported  in  51  Fed.  Rep.,  260.    Sec  Ambr.  Law  R«0.  and  Rbv.» 
VoL  31,  p.  710 
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Equity  have  been  used  to  prevent  crime  where  property  is 
threatened.  In  the  case  of  the  New  York,  Lake  Erie  and 
Western  R.  R.  Co.  v.  Wenger,*  Judge  Stone  issued  an 
injunction  restraining  the  ex-employees  of  a  railroad  com- 
I>any  from  going  on  the  property  of  the  company  for  the  ^ 
purpose  of  preventing  freight  cars  from  being  moved  by  non- 
union hands.  Perhaps  the  most  important  case  is  one  in 
>Iassachusetts,  where  members  of  a  union  on  strike  were 
prevented  by  injunction  from  intimidating  the  new  work- 
men by  making  a  demonstration  in  front  of  the  shop  with 
banners  bearing  such  inscriptions  as:  ''Lasters  are  re- 
quested to  keep  away  from  P.  P.  Sherry's.  Per  order 
L.  P.  U.'"  Judge  Allen  says  :  •  *'  The  act  of  displaying 
banners  with  devices,  as  means  of  threats  and  intimidation 
to  prevent  persons  from  entering  into  or  continuing  in  em- 
ployment of  plaintifiFs,  was  injurious  to  the  plaintifis  and 
illegal  by  common  law  and  by  statute.*  We  think  the 
plaintiflfe  are  not  restricted  to  their  remedy  by  an  action  at 
law,  but  are  entitled  to  their  relief  by  injunction.'*  There 
is  also  a  case  in  the  Circuit  Court  for  the  Southern  District 
of  Ohio  where  the  acts  on  the  part  of  the  members  of  a 
union,  which  were  enjoined,  consisted  in  attempting  to 
**  boycott "  a  publisher  for  refusing  to  unionize  his  office,  by 
calling  on  the  advertisers  in  his  paper  and  threatening  to 
withdraw  their  patronage,  and  persuade  others  to  follow 
suit,  if  they  continued  to  advertise  in  the  paper.  ^  Thus 
Judge  Beatty,  District  Judge  of  Idaho,  had  authority  and 
precedent  for  his  assertion  that,  ''when  the  attempt  to  injure 
consists  of  acts  or  words  which  will  operate  to  intimidate 
and  prevent  the  customers  of  a  party  from  dealing  with,  or 

*I7  Wk.  Law.  Bui.  (Ohio),  306  (1887),  Cuyahoga  County  Court  of 
Common  Pleas. 

*  Sherry  v,  Perkins,  et.  al,^  147  Mass.,  212  (1888). 
»p.  214. 

*  Citing  Pub.  Sts.  (Mass.),  c.  74,  Sec.  2;  Walker  v.  Cronin,  107  Mass., 
585. 

*  Casey  v,  Cincinnati  T3rpographical  Union  No.  3,  eL  al,^  45  Fed. 
Rep.,  135  (1891). 
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laborers  working  for  him,  the  courts  have  with  nearly  equal 
unanimity  interposed  by  injunction.'*  * 

With  nearly  equal  unanimity  the  American  courts 
have  held  that  an  injunction  cannot  be  granted  to  restrain 
a  libel.  Though  the  courts  have  made  many  practical  ex- 
ceptions,* the  main  principle  is  constantly  reiterated. 
Where  property  is  not  affected  by  the  libel,  of  course  there 
is  no  question  that  the  Court  of  Equity  has  no  jurisdiction.* 
But  even  where  property  and  business  is  affected  by  the 
act,  if  at  the  same  time  it  is  a  libel,  it  will  not  be  enjoined 
by  a  Court  of  Chancery.*  There  are  two  reasons  given  for 
this  refusal  to  grant  an  injunction  where  a  libel  is  con- 
cerned. One  is  that  it  would  interfere  with  that  clause  in 
all  our  constitutions  which  protects  the  liberty  of  speech 
and  the  press.  The  other  and  far  more  important  reason 
is,  that  it  would  interfere  with  the  jurisdiction  of  juries 
V  over  questions  of  libel  and  slander.  We,  therefore,  have 
this  curious  result:  You  can  restrain  a  crime  when  a  crime 
injures  property,  but  you  cannot  restrain  a  libel  though  a 
libel  injures  property.  Surely  a  jury  trial  is  just  as  import- 
ant to  one  accused  of  crime  as  to  one  sued  for  libel. 
What  is  the  reason  for  this  apparent  contradiction  ?  We 
think  investigation  will  show  that  it  rests  more  on  the 
accident  of  history  than  on  logic  or  legal  principles. 

The  rise  and  progress  of  the  power  of  the  Court  of 
Chancery  to  issue  injunctions  is  one  of  the  most  interesting, 
as  it  is  the  most  instructive,  of  legal  historical  studies.  It 
is  the  history,  as  are  all  other  powers  of  Chancery,  of  the 
development  of  law  by  men  who  had  a  stronger  sense  of 
justice  between  man  and  man  than  desire  to  preserve 

*  The  qualification  might  have  referred  to  Richter  Bros.  v.  The  Journey- 
men Tailors  Union,  34  Wk.  Law  Bui.  (Ohio),  189  (1890)^  Franklin  County 
Common  Pleas:  We  might  say  with  absolute  unanimity,  however,  because 
in  that  case  no  intimidation  or  threats  were  alleged,  and  this  is  the  only 
case  which  would  throw  any  doubt  on  such  an  assertion. 

'  See  in/ra,  796. 

■The  New  York  Juvenile  Guardian  Society  v,  Roosevelt,  7  Daly 
(N.  Y.).  188  (1877). 

*Brandreth  v.  Lance,  8  Paige  (N.  Y.  Ch.),  24  (1839);  Richter  Bros.  v. 
Journeymen  Tailors  Union,  supra. 
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individual  liberty.  This  was  the  evil  result  of  the  separa- 
tion of  equity  and  the  common  law,  and  the  consequent 
independent  development  of  equity  as  a  preventive  of 
wrong,  and  the  common  law  as  a  punishment  for  wrong. 
The  equity  lawyers,  disregarding  the  method  by  which 
wrong  should  be  punished,  were,  in  their  efforts  to  prevent 
wrong,  constantly  trampling  on  the  love  of  liberty  implanted 
in  the  heart  of  the  Anglo-Saxon,  which  led  him  to 
regard  with  jealous  care  the  prerogative  of  a  freeman  to 
have  his  guilt  judged  by  a  jury  of  his  peers.  Thus  the 
Star  Chamber,  which  has  been  aptly  described  as  a  Court  of 
Criminal  Equity,  spent  its  time  in  issuing  orders  to  persons 
forbidding  them  to  commit  crime.  The  popular  feeling 
against  the  Court  was  based,  not  so  much  on  the  fact  that 
'*  many  new-fangled  crimes  were  invented,"  as  on  the  objec- 
tion to  the  summary  manner  in  which  those  charged  with 
contempt  of  the  Court's  orders  were  convicted. 

In  one  direction,  however,  the  minds  of  the  English 
people  were  deeply  impressed  by  the  Star  Chamber's  inven- 
tion of  crimes.  So  many  publications  were  enjoined  and  pub- 
lic men  protected  from  criticism  by  injunctions  restraining 
so-called  libelous  publications  and .  those  which  expressed 
opinions,  that  free  speech  rapidly  became  a  thing  of  the 
past  And  so  deeply  impressed  were  the  people  with  the 
necessity  of  preserving  the  freedom  of  the  press  that 
impeachment  threatened  any  Lord  Chancellor  who  there- 
after had  the  temerity  to  restrain  a  libel  by  injunc- 
-tion.  In  fact  the  issuance  of  such  an  injunction  by  the 
notorious  Scroggs  was  one  of  the  grounds  of  his  impeach- 
anent  by  the  House  of  Commons.  *  And  even  as  late  as  1 810, 
^hen  Lord  Ellenborough  remarked  at  the  trial  of  one  who 
Tiad  destroyed  a  publicly-exhibited  and  indecent  picture, 
which  libeled  the  defendant's  sister  and  brother-in-law,  that, 
**upon  an  application  to  the  Lord  Chancellor,  he  would 
have  granted  an  injunction  against  its  exhibition;"*  we  are 

»SUte  Trials  (1680),  Vol.  8,  p.  197. 
*Da  Bost  V.  Beresford  2  Camb.,  p.  512. 
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informed  that  the  remark  ''excited  great  astonishment  in 
the  minds  of  all  the  practitioners  of  the  Courts  of  Equity."* 
Until  1868,  in  England,  as  in  America,  the  formula  that 
equity  will  not  restrain  a  libel  was  constantly  in  the 
mouths  of  the  Chancellors.  But  as  in  America  there  has 
been  no  hesitation  in  restraining  threatened  crimes,  pro- 
vided they  also  injured  property,  which  it  is  the  peculiar 
province  of  the  Courts  of  Equity  to  protect.  Thus  Vice- 
Chancellor  Mauns,  in  Springhead  Spinning  Co.  v,  Riley,* 
issued  an  injunction  restraining  the  members  of  a  union  on 
strike  from  placarding  the  town  with  posters  asking  work- 
men not  to  work  for  their  old  employer,  because  he  thought 
these  posters  were  part  of  a  scheme  to  intimidate  others, 
and  not  simply  to  persuade  persons  from  seeking  to  take 
their  places.  And  though  the  particular  application  of  the 
rule  has  been  doubted,  the  principle  on  which  the  case  rests 
has  never  been  questioned.  In  fact  it  has  been  distinctly 
made  the  basis  of  the  principal  American  cases  above 
quoted.  Property  was  in  danger,  and  the  strong  instinct  on 
the  part  of  the  equity  lawyer  is  to  protect  property.  The 
consideration  that  by  making  a  crime  a  contempt  of  court 
he  was  treading  on  the  province  of  juries  did  not  impress 
him  as  it  did  in  the  case  of  a  libel,  because  historically  the 
Star  Chamber  had  not  created  crimes  which  were  not 
crimes,  as  they  had  turned  writings  which  were  expressions 
of  opinion  and  not  libels  into  libels.  It  is  true  that  no 
Chancellor  ever  pretended  that  he  had  any  jurisdiction  to 
restrain  crimes  as  such.  Such  an  assumption  would  show 
as  mistaken  conception  of  equity  and  as  criminal  disregard 
of  individual  rights  as  was  exhibited  by  the  framers  of  the 
Iowa  legislation,  which  gives  to  a  Court  of  Equity  power  to 
restrain  the  selling  of  liquor  as  a  nuisance  and  to  punish 
the  act  of  Selling  as  a  contempt"    Where  a  crime  will 

1  One  of  HowdVs  Notes  in  30  SUte  Trials  (issued  in  1816),  p.  799. 

*L.  R.,  6Eq..55i  (1868). 

•See  criticism  of  Mr.  McMurtrie;  Art.  in  Vol.  31  Amb&ican  Law 
Rbgistbr  and  Review,  p.  i,  **  Equity  Jurisdiction  as  AppUed  to  Crimes 
and  Misdemeanors." 
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affect  property,  because  it  is  a  crime,  has  not  been  to  the 
Equity  judges  a  sufficient  reason  why  they  should  not  inter- 
fere by  injunction;  but,  except  by  one  judge,  the  mere  fact 
that  an  act  injures  property,  is  said  not  to  be  sufficient  to  war- 
rant an  injunction  if  the  act  is  also  a  libel.  However,  if  we 
examine  the  growth  of  the  numerous  exceptions  to  this  last 
statement,  we  will  find,  in  spite  of  the  inherited  pre- 
judice against  such  injunctions,  the  chancellors'  instinct  to 
protect  property  is  slowly  rendering  **  meaningless  where 
property  is  involved"  the  statement  that  equity  will  not 
restrain  a  libel. 

The  first  class  of  exceptions  to  the  rule  that  equity 
will  not  restrain  a  libel,  is  to  be  found  in  a  case  decided  in 
1742,'  where  Lord  Hardwicke  restrained  the  publication  of 
matter  tending  to  prejudice  the  minds  of  the  public  against 
the  case  of  suitors  in  his  Court  The  justice  and  wisdom 
of  such  an  injunction  has  never  been  doubted. 

The  second  class  of  cases  is  exemplified  by  the  case  of 
Gee  V,  Pritchard,*  where  Lord  Eldon  restrained  the 
publication  of  letters  not  belonging  to  him  who  published 
them;  thus  laying  down  the  rule,  that  the  fact  that  a 
document  contains  a  libel  oij  B.,  cannot  be  used  as  an  ex- 
cuse for  publishing  it  by  A.,  if  on  account  of  its  having 
belonged  to  B.,  he  would  otherwise  have  no  right  to  pub- 
lish it  if  it  did  not  contain  a  libel.  Although  Lord  Eldon 
himself  questioned  the  case  on  the  ground  that  one  cannot 
be  said  to  have  property  in  letters  written  by  .another 
person,  the  particular  documents  retrained,  and  seems  only 
to  have  followed  the  decision  of  his  predecessors  on  this 
point  with  reluctance,  no  one  has  doubted  the  property  of 
the  rule.' 

^  Reprinted  in  3  Atk.,  469. 

'2Sw.  402  (1818). 

'See  remarks  of  Lord  Eldon,  p.  44 t.  The  cases  and  authorities 
referred  to  by  Lord  Ei^don  in  support  of  the  theory  that  there  is  a  property 
in  letters,  are  Pope  v.  Earl,  2  AU.,  342  (1741);  the  language  in  Thompson 
V,  Stanhope,  Amb.,  739;  Forrester  v.  Waller,  a  case  decided  in  1741,  and 
cited  in  Millar  v,  Taylor,  4  Burr.,  2340  (1769);  cited  also  in  2  Bro., 
P.  C,  p.  138,  where  imder  the  head  of  injunctions  for  printing  unpublished 
M.SS.  without  licence  are  mentioned  several  cases  between  1732  and  1768. 
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The  third  exception  established  is  that  where  one 
asserts  that  his  goods  are  the  goods  of  another,  or  does  ' 
anything  which  would  lead  buyers  to  suppose  that  such 
is  the  case,  the  injured  party  is  entitled  to  an  injunction. 
This  cannot  always  be  said  in  strictness  to  be  the  case  of  a 
libel.  Where  the  goods  sold  are  better  than  his  whose 
goods  they  are  represented  to  be,  there  is  no  libel.  The 
libel  only  occurs  where  the  goods  are  inferior.  At  first, 
however,  the  jurisdiction  to  issue  an  injunction  in  such  a 
case  was  denied.  Thus,  in  Martin  v.  Wright,*  Vice-Chan- 
cellor  Shadwell  dismissed  a  motion  to  restrain  one  from 
exhibiting  for  money,  a  picture,  purporting  to  be  a  picture 
of  the  plaintiff's,  whereby  he  claimed  his  own  sales,  were 
diminished.*  However,  in  Knott  v.  Morgan,'  an  injunctioa 
was  granted  to  restrain  the  defendant  from  running  an  omni- 
bus, having  upon  it  names  and  words  which  formed  a  color- 
able  combination  of  the  names  and  words  on  the  omnibusses 
of  the  plaintiff  Thus,  advertisements  calculated  to  induce 
the  public  to  believe  that  the  work  sold  was  the  work  of  a 
rival  publisher,  have  been  restrained.*  Disparagement  of 
anothers  product,  in  your  own  advertisement,  is  legitimate; 
but  the  statement  that  what  you  sell  is  not  your  own,  but 
the  product  of  the  labor  of  another  and  rival  producer,  is 
wrong.  It  is  on  this  ground  that  the  Court  interferes  to 
prevent  one  from  copying  the  trade-marks  of  another.  • 

Following  Martin  v,  Wright  came  the  case  of  Clark  v. 

'6  Sim.,  297  (1833). 

'  The  ground  of  the  denial  is  not  clear.  There  is  some  doubt  whether 
the  defendant  exhibited  the  picture  as  a  painting  by  the  plaintiff.  He 
exhibited  it  as  a  diorama,  and  certainly  the  plaintiff  was  not  in  the 
''diorama  exhibition  business.*'  Had  he  been,  it  is  said  the  injunction 
would  have  been  granted.  Citing  Page  v,  Townsend,  5  Sim.,  395  (1833), 
a  case  not  directiy  in  point  The  Court  seems,  therefore,  to  have 
regarded  the  case  as  that  of  a  man's  attempting  to  sell  something  as  an- 
other's, which  that  other  never  sold;  and,  therefore,  property  or  business^ 
was  not  injured.    It  may,  however,  be  injured.    (See  infra  next  par.). 

» 2  Keen,  213(1836). 

*  Seeley  v.  Fisher,  11  Sim.,  581  (1^41);  see  also  I^ord  Byron  v,  John- 
son, 2  Men,  29  (1816). 

•Croft  V.  Day,  7  Beav.,  84  (1843). 
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Freeman/ which  seems  to  have  decided  that  where  one  sells 
his  products  as  the  products  of  another,  the  other  is  not 
entitled  to  an  injunction,  no  matter  how  much  his  business 
may  be  indirectly  injured,  if  he  does  not,  himself,  produce 
similar  articles.  I  say  it  seems  as  if  this  was  the  principle 
enunciated;  though,  as  its  predecessor,  Martin  v,  Wright, 
it  is  not  easy  to  see  the  exact  grounds  of  the  decision.  Sir 
James  Clarke,  the  plaintiff",  wais  a  celebrated  specialist  in 
consumption.  Of  course,  he  never  was  interested  in  selling 
quack  medicine,  and  he  attempted,  by  injunction,  to  restrain 
the  defendant,  a  druggist,  from  selling  pills,  entitled  **Sir 
James  Clarke's  Consumption  Pills."  The  Master  of  the 
Rolls,  Lord  Lansdale  doubts  whether  the  eminent  phy- 
sician has  been  injured  in  his  ability  to  gain  a  livelihood, 
but  he  does  not  leave  the  reader  certain  whether  he  would 
have  still  refused  the  injunction  had  this  not  been  the  case. 
Had  Dr.  Clark  been  a  pill  vendor,  he  says  the  Court  would 
have  granted  the  injunction.'  Afterwards  it  was  doubted 
whether  the  injunction  should  not  have  been  issued  on  the 
ground  that  the  physician  had  a  property  in  his  name.t 
But  it  seems  to  us  that  the  question  of  property  in  the 
name  is  not  yi  point,  but  rather,  if  protection  of  property  is 
the  basis  of  an  injunction,  was  his  property  injured  or  his 
ability  to  gain  property  impaired  by  the  continued  and 
wrongful  act  of  the  defendants  ? 

The  next  class  of  cases  in  which  an  exception  is  made 
to  the  rule  that  equity  ^ill  not  restrain  a  libel,  is  that  an 
injunction  will  be  granted  to  restrain  one  from  using  the 
name  of  another  in  such  a  way  that  the  other  will  be  exposed 
to  civil  liabilities,  or  in  other  words,  render  him  liable  to  lose 
his  property.  Thus  in  Routh  v.  Webster*  the  provisional 
directors  of  a  joint  stock  company  having,  without  the 
authority  of  the  plaintiff,  published  a  prospectus  stating 
him  to  be  a  trustee  of  the  company,  they  were  restrained 

^  II  Beav.,  112  (1848). 

»p.  119. 

'Remarks  of  Lord  Cairns  in  MaxweU  v,  Hogg,  L.R->  2  Ch.  App,,  p. 
310,  (1867). 

*  10  Beay.,  561  (1847). 
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by  an  injunction.  Here  we  can  point  out  that  the  dififer- 
ence  between  this  case  and  that  of  Sir  James  Clark's,  as- 
suming that  the  physician  had  his  reputation  injured  by  the 
pills,  seems  to  us  to  be  immaterial.  In  one,  the  ability  to 
gain  property  is  impaired,  in  the  other,  loss  of  property  is 
threatened.  A  distinction  which  would  enable  a  court  of 
equity  to  stretch  forth  its  arm  and  ward  ofiF  threatened  dan- 
ger to  property,  but  render  it  powerless  to  protect  the  means 
of  acquiring  property  is  too  chimerical  long  to  be  tolerated. 

The  next  and  last  exception  arises  in  relation  to  prop- 
erty in  patents,  and  is  similar  to  the  rule,  that  an  injunction 
will  be  granted  to  prevent  one  threatening  another  man's 
employees  or  customers.  You  cannot  go  about  asserting 
another's  patent  is  invalid,  and  an  infringement  of  your 
own  patent,  and  saying  you  intend  to  bring  suit  against  those 
who  sell  your  rival's  goods,  provided  it  is  evident  you  have 
no  such  intention,^ 

All  these  cases,  however,  were  treated  simply  as  ex- 
ceptions to  the  general  rule  that  a  libel  cannot  be  restrained 
in  equity  even  though  it  injures  property  or  the  means  of 
acquiring  property.' 

Yet  a  rule  of  law  which  would  permit  an  injunction 
when  the  injury  to  a  man's  ability  to  acquire  or  keep  prop- 
erty by  falsely  saying  a  ware  is  of  his*  manufacture  when  it 
is  not,  and  yet  which  would  not  allow  such  an  injunction 
when  the  injury  resulted  from  a  false  statement  of  fact  con- 
cerning his  business  or  occupation,  is  neither  founded  in 
logic  or  common  sense.  This  was  clearly  seen  by  Mal- 
INS,  Vice-Chancellor,  in  the  much  abused  case  of  Dixon 
V.  Holden.*  A  published  a  notice,  which  was  false,  that  B 
was  a  partner  in  a  bankrupt  firm.  B  was  well  known  as  a 
partner  in  another  and  solvent  firm,  and  his  ability  to  ac- 

*  Rollins  V,  Hinks,  L.  R.,  13  Eq.,  355  (1872.)  This  case  was  not  de- 
cided until  after  the  case  of  Dixon  v.  Holden,  but  the  rule  of  law  enunciated 
is  now  recognized  in  America,  where  Dizon  v,  Holden  has  always  been 
repudiated.    (See  infra  767). 

^  See  remarks  by  Lord  Chancellor  Cottbnham,  in  Fleming  r.  New- 
ton I  H.  L.  C,  363,  377  (1848). 

»!..  R.  7Eq.,48o(i869). 
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quire  a  living  would  be  obviously  impaired  by  the  wide 
publication  of  the  ^Ise  statement.     The  injunction  was 
granted,  on  the  broad  ground  that  the  Court  of  Equity  has 
jurisdiction  to  restrain  the  publication  of  any  document 
tending  to  the  destruction  of  the  property  of  the  plaintiff, 
even  though  the  publication  of  the  document  is  at  the  same 
time  a  libel.     The  Vice-Chancellor  has  been  criticised  on    1 
both  sides  of  the  Atlantic  ^  for  introducing  an  entirely  new    I 
rule  of  law,  whereas  we  cannot  but  think  that  the  excep- 
tions to  the  doctrine  of  libel  already  existing,  and  which 
have  been  pointed  out,  would  have  to  be  abandoned,  or  else 
the  general  principle,  as  recognized  by  the  Vice  Chancellor, 
would  have  to  be  adopted;  viz.,  that  whenever  property  is  -' 
threatened  by  the  publication  of  a  document,  the  fact  that 
it  is  a  libel  will  not  prevent  its  publication  from  being  re-  \ 
strained  by  injunction.     The  adoption  of  this  principle,  for 
which  Vice-Chancellor  Malins  contended,  would  have  the 
effect  of  putting  libels  and  crimes,  with  respect  to  injunctions, 
on  the  same  footing.     Where  an  act  involving  a  libel  or  a 
crime   threatened   property,   it  would   be  restrained;    not 
because  the  act  was  a  libel  or  a  crime,  but  rather  in  spite 
of  its  being  a  crime  or  libel,  and   because  it  threatened 
property.     And,  indeed,  as  the  same  reason,  why  an  injunc- 
tion should  not  be  granted,  namely,  the  interference  with  the 
province  of  the  jury,  obtains  in   both  a  crime  and  libel, 
and  the  same   reason,    viz.,   the   protection   of  property, 
urges  the  Court  to  grant  an  injunction,  it  seems  but  right 
that  both  should  stand  or  fall  together.     And  yet,  as  we 
have    said,    the    decisions  of  Judge    Malins    has   been 
severely  criticised  on  both   sides  of  the  Atlantic;   while 
in  England,  in  the  case  of  Prudential  Ass.  Co.  v.  Knott,' 
the    Vice-Chancellor's  decision  was    expressly  overruled. 
This  last  case  was  an  attempt  to  restrain  the  publication 
of  a  book  purporting  to  make  a  false  statement  about  the 
business  methods  and  financial  standing  of  the  company, 

*  Mulkem  v.  Ward,  13  Eq.,  619  (1872),  and  cases  infra  ;  Kidd  v.  Horry, 
28  Fed.  Rep.,  773  (1886),  infra  767. 
2  10  Ch.  App.,  142  (1875). 
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plaintiff  seeking  the  injunction.  The  Court  did  not  con- 
sider whether  the  statements  were  true  or  false,  or  whether 
they  would  injure  the  property  of  the  company,  but  con- 
tented themselves  with  denying  their  jurisdiction. 

There  is  some  doubt  whether  Dixon  v,   Holden,   or 
Prudential  Ass.  Co.  v.  Knott  expresses  the  law  on  the  sub- 

NoTE  a, 

Mr.  Justice  Biiadi,ey,  in  Kidd  v,  Horry,^  thought  that  l^slation  in 
England  had  now  established  the  rule  of  Dixon  v,  Holden,  as  opposed 
to  the  rule  of  the  latter  case  of  Prudential  Ins.  Co.  v,  Knott,  and  in  sup- 
port of  this  view  he  cites  Acts  of  Parliament  and  recent  English  decisions. 
In  this  view  we  are  compelled  to  believe  the  late  learned  jurist  was  mis- 
taken, though  he  was  undoubtedly  correct  in  assuming  that  what  was 
done  in  Dixon  v.  Holden,  f.^.,  restrain  a  libel  by  injunction,  where  it 
affected  property,  is  done  every  day  by  English  Courts.  The  principle 
enimciated  by  Vice-ChanceUor  Malvins  in  Dixon  v,  Holden,  however, 
has  never  been  adopted  by  any  other  judge.  In  view  of  Mr.  Justice  Brad- 
ley's opinion,  it  may  be  of  interest  to  point  out  how  with  the  com- 
plicated result  has  been  accomplished. 

In  1854  Parliament  passed  the  Common  Law  Procedure  Act,  the 
seventy-ninth  section  of  which  runs  as  follows  :  "  In  all  cases  of  breach 
of  contract  or  other  injury,  where  the  party  injured  is  entitled  to  main- 
tain and  has  brought  an  action,  he  may  in  like  case  or  manner  as  here- 
tofore provided  with  respect  to  mandamus,  claim  a  writ  of  injunction 
against  the  repetition  or  continuance  of  such  breach  of  contract  or  other 
injury,  or  the  committal  of  any  breach  of  contract  of  like  kind  arising 
out  of  the  same  contract,  or  relating  to  the  same  property  or  right"  • 
A  reference  to  the  subject  of  mandamus '  shows  that  the  Court  could 
issue  the  injunction  only  at  the  conclusion  of  an  action.  This  defect  was 
cured  by  a  subsequent  section,^  and  it  was  provided  that  a  writ  of  injunc- 
tion could  issue  at  any  time  after  the  commencement  of  an  action,  proper 
security  being  offered.  It  may  be  assumed  that  this  Act  did  not  extend 
by  one  iota  the  power  of  injunctions  out  of  Chancellry,  and  the  jurisdic- 
tions to  issue  injunctions  by  the  Common  Law  Courts  was  confined  to 
two  cases :  First,  where  an  action  had  been  commenced  to  prevent  the 
repetition  of  the  injury  complained  of  before  the  matter  was  determined, 
and,  second,  to  prevent  the  repetition  of  an  injury  after  a  jury  had  deter- 
mined that  the  act  was  an  injury.  While  limited,  however,  an  injunction 
could  issue  under  the  circumstances  above  mentioned  to  restrain  a  libel 
trespass  or  any  other  act.^  This  was  the  state  of  the  law  at  the  time  of 
Nixon  V,  Holden,  and  it  was  also  probably  the  state  of  the  law  at  the  time 
of  arguing  the  case  of  Prudential  Ins.  Co.  v.  Knott,  which  was  decided 

»  28  Fed.  Rep.,  773  (1886). 

» 17  &  18  Vict  chapter  125,  {  79,  p.  442. 

» Id.  \\  68-72. 

*  Id.  \  82. 

*  Saxby  v,  Esterbrook,  L.  R.  3  C.  P.  D.,  339  (1878) ;  Shaw  et  al. 
Earl  of  Jersey  L.  R.,  4  C.  P.  D.,  120  (1879). 
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ject  as  it  e^cists  in  England  to-day,  the  question  having  been 
complicated  and  obscured  by  legislation.  Leaving  the 
explanation  of  the  effect  of  this  legislation  and  the  present 
condition  of  the  law  in  England  to  a  note,«  we  will  pass  on 

Janoary  ao,  1875,  l>^t  on  the  ad  day  of  November,  1874,  the  Supreme 
Conrt  of  Judicature  Act  went  into  effect.  This  Act,  after  consolidating 
the  several  Courts  into  the  High  Coiut  of  Justice,  proceeds  in  one  of  its 
clauses  as  follows  :'  *'  A  mandamus  or  injunction  may  be  granted,  or  a 
receiver  appointed  by  an  ifUerlocuiaty  order  of  the  Court  in  all  cases  in 
which  it  shall  appear  to  the  Court  to  be  just  or  convenient  that  such  ord^r 
should  be  made."  It  resulted  from  this  section  that  any  Court  sitting  as 
a  Court  of  Equity  could  restrain,  until  the  final  hearing  ot  an  action,  any 
act  which]  they  saw  fit.*  It  is  evident  that  the  Act  gave  the  Court  of 
^uity  the  power  to  issue  an  injunction  as  an  interlocutory  order  when- 
ever they  thought  proper.  They  could,  therefore,  on  an  interlocutory 
application  restrain  a  libel.  And  if  a  suit  was  brought  for  damages  on 
account  of  a  libel,  at  the  same  time  the  plaintiff  could  apply  for  a  tem- 
porary injunction  restraining  further  publication,  and  on  the  termination 
of  the  suit  in  his  favor,  could  secure  a  permanent  injunction  against  the 
repetition  of  the  injury.  But  the  Acts  did  not  give  to  Courts  of  Chancery 
any  new  power  to  grant  injunctions  in  a  simple  application  for  an  injunC' 
Hon^  not  as  an  accompaniment  of  a  suit  or  a  proceeding  in  the  Courts  of 
Chancery.  On  an  application  for  an  injunction  it  would  not  be  granted 
to-day,  if  it  could  not  be  granted  before  the  Acts.  The  case  of  Day  v, 
Brownrigg'  shows  that  there  was  no  difference  in  the  principle  on  which 
a  court  grants  injunctions  made  by  \h^  Judicature  Ad,  The  case  of  the 
Prudential  Ass.  Co.  v,  Knott  has  never  been  overruled.  The  cases  which 
have  been  supposed  by  the  judiciary  of  this  country  to  overrule  that  de- 
cision are  totally  distinct.  The  mistake  on  the  part  of  American  Bench 
and  Bar  arises  from  the  language  of  the  Syllabus  in  Thorley*s  Cattle  Food 
Co.  V.  Massam  *  and  also  from  the  language  of  Vice-Chancellor  Mauns. 
The  Court  of  Chancery  had  just  decided  that  the  goods  of  the  two 
contending  parties  were  made  from  the  same  receipt,  and  that  neither 
had  an  exclusive  right  to  the  process.^  The  Vice-Chancellor  decided  that 
after  that  decision  had  been  made,  he  would  entertain,  and  if  proper  issue 
an  injunction  restraining  one  party  from  asserting  that  his  was  the  only 
true  article,  and  all  others  were  imitations.    The  Vice-Chancellor  only 

*  36  &  37  Vict,  ch.  66,  J  25,  sub.  8:  L.  R.  8.  State  321. 
«  Beddow  v,  Beddow,  L.  R.,  9  Ch.,  Div.  89  (1878). 

»  L.  R.  lo  Ch.,  Div.  294  (1878). 

*  L.  R.,  6  Ch.,  Div.  582  (1877). 

*  Massam  v,  J.  W.  Thorley's  Cattle  Food  Co.,  L.  R.  6  Ch.  Div.,  574 
(1877).  This  decision  in  as  far  as  the  court  determined  the  products  were 
made  from  the  same  receipt  was  confirmed,  but  in  other  respects  it  was 
reversed.  Massam  v,  Thorley^s  Cattle  Food  Co.,  L.  R.  14,  Ch.  Div.,  748 
(1880). 
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to  our  American  exceptions  to  the  rule  that  a  libel  cannot 
be  restrained  in  equity; 

Of  course  there  is  no  doubt  but  that  where  literary  or 
other  property  exists  in  the  publications,  though  it  also  hap- 
pens to  be  a  libel,  it  will  be  restrained,  or  that  one  will  be 
restrained  who  sells  his  own  goods  as  the  goods  of  another, 

refused  the  injunction  because  the  need  for  it  was  not  clearly  made  out  In 
other  words  a  right  had  been  determined  by  a  court  and  an  injunction 
was  asked  to  restrain  its  violation.  It  would  have  been  perhaps 
•  a  stretch  of  the  Act  to  issue  the  injunction,  provided  we  assume  that  such 
an  injunction  could  not  issue  before  the  Act.  However,  the  power  to 
issue  the  injunction  was  certainly  given  by  the  spirit  of  the  Judiciary 
Act  if  not  by  the  letter.  The  spirit  of  that  Act  and  the  Act  of  1854  being 
to  enable  a  court  of  law  which  had  once  determined  that  the  acts  of  one 
party  were  any  injury  to  another  to  prevent  their  repetition.  And,  there- 
fore, when  in  1880  the  Court  of  Appeals  had  stated  it,  as  its  opinion  also, 
that  the  two  products  were  made  from  the  same  receipt,*  and  one  party  stiU 
continued  to  send  round  advertisements  falsely  stating  that  they  only 
held  the  true  receipt,  Vice-Chancellor  Maxins  issued  a  permanent 
injunction  restraining  the  further  publication  of  the  advertisements 
making  the  fialse  statements,  and  this  action  on  his  part  was  upheld  by 
the  Court  of  Appeals.* 

The  two  other  cases  cited  by  American  judges  as  proving  that  the 
English  courts  have  repudiated  in  toio  the  old  doctrine  that  equity  wiU 
not  interfere  to  restrain  the  publication  of  a  libel,  are  Quartz  Hill  Con- 
solidated Gold  Mining  Co.  v,  Beall,'  and  Loog  v.  Bean.^  But  on  inspect- 
ion we  find  that  they  are  both  cases  of  an  interlocutory  injunction 
pending  the  hearing  of  the  case  on  the  merits,  and  in  the^rst,  as  a  mat- 
ter of  fact,  the  injunction  was  refused.  In  the  second  case  the  injunction 
was  granted. 

We  are  forced,  therefore,  to  the  opinion  that  the  late  Mr.  Justice 
Bradi^ey  was  mistaken,  when  he  says:  that  the  Prudential  Life  Ins- 
Co.  V,  Knott,  has  been  overruled  in  England,  and  the  rule  of  Vice- 
Chancellor  Mai^ins,  in  Dixon  v,  Holden,  that  where  property  was 
.injured  though  by  a  libel,  equity  woidd  interfere  by  injunction,  has  been 
adopted  in  consequence  of  the  Common  Law  Procedure  Act  of  1854,  and 
the  Judicature  Act  of  1873.  Practically,  it  is  true,  a  man,  as  a  conse- 
quence of  these  Acts,  can  always  have  a  libel  restrained  by  injunction. 
He  can  bring  his  action,  procure  a  temporary  injunction,  and  then,  if 
the  case  is  decided  in  his  favor,  a  permanent  injunction.  Consequently, 
we  may  never  have  the  question  of  Dixon  v,  Holden,  or  Prudential  Ins. 
Co.  V,  Knott,  raised  in  an  English  Court,  and  which  case  would  be 
followed  will  alwa3rs  remain  a  debatable  question. 

» Massam  v.  Thorley's  Cattle  Food  Co.,  L.  R..  14  Ch.,  Div.  748 
*  Thorley's  Cattle  Food  Co.  v,  Massam,  L.  R.,  14  Ch.  Div.,  763,  (1880). 
«  L.  R.,  20  Ch.  Div.,  501  (1882).     • 
*L.  R.,  26Ch.  Div.,  3o6(iS 
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though  on  account  of  the  goods  sold  being  of  inferior 
quality  there  may  be  a  libel  in  the  represention.  And, 
although  we  do  not  find  any  case  on  the  subject,  we  cannot 
but  believe  that  courts  which  would  restrain  a  man  from 
hurting  another's  business  by  selling  inferior  goods  as  the 
goods  of  that  other,  would  also  restrain  him  from  selling 
goods  in  another's  name,  which,  on  account  of  their 
character,  hurt  that  other's  business,  thereby  depriving  him 
of  the  means  of  acquiring  property. 

The  jurisdiction  to  restrain  one  man  from  threatening 
to  sue  the  customers  of  another  who  sell  articles  which 
he  alleged  are  infringements  of  a  patent  held  by  him, 
where  it  is  shown  that  he  has  no  such  intention,  was  until 
lately  in  doubt.  Thus  Mr.  Justice  Bradley,  in  Kidd  v. 
Horry,*  denied  his  power  to  issue  an  injunction  to  restrain 
the  defendants  from  threatening  to  sue  the  purchasers  of  a 
rival  patented  article,  though  it  does  not  appear  whether 
the  threat  was  bona  fide  or  not  However,  he  criticises  a 
New  York  case,'  where  the  threat  was  not  bona  fide  and 
where  the  injunction  had  been  issued,  and  it  is  fair  to  pre- 
sume that  he  would  have  denied  his  right  to  issue  the  in- 
jimction,  even  if  it  had  been  shown  that  there  did  not  exist 
on  the  part  of  the  defendant  any  intention  to  sue  the  cus- 
tomers of  the  plaintiff  Judge  Carpenter,  of  the  Circuit 
Court  for  the  District  of  Massachusetts,  in  Balto.  Car  Wheel 
Co.  V.  Bemies,'  followed  Mr.  Justice  Bradley,  but  when 
the  case  of  a  man  threatening  to  sue  another's  customers  for 
infringement  of  patent,  when  he  had  no  intention  of  doing 
so,  came  fairly  before  a  Federal  Court,  the  injunction  was 
granted.*  Our  Courts,  however,  still  repudiate  their  power 
to  issue  an  injunction  to  restrain  false  statements  concerning 
another's  business,  whether  those  statements  are  assertions 
that  a  patent  is  invalid,*  or  that  trade-marks  are  being  in- 


1 28  Fed.  Rep.,  773  (1886). 

'  p.  776,  the  case  of  Croft  v,  Richardson.  59  How  Pr.,  356  (1880). 

»29Fed.Rep„95(i886). 

*  Emack  v,  Kane  (C  Court  N.  D.,  lU.},  34  Fed.  Rep.,  46  (1888). 

^Boston  Diatite  Co.  v,  Florence  Mfg.  Co.,  114  Mass.,  69  (1873). 
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fringed/  or  that  a  company  is  insolvent,'  that  a  manufac- 
turer employ's  **scab"  labor,'  statements  about  a  man's 
life  tending  to  injure  his  business,*  or  a  false  statement 
that  Company  A  and  not  Company  B  has  received  a  prize 
at  a  State  fair.* 

We  do  not  wish,  for  a  moment,  to  be  considered  as 
contending  that  an  injunction  should  have  been  issued  in 
all  these  cases,  but  simply  to  point  out  that  there  is  no 
valid  reason  why  an  act,  which  injures  property,  should 
not  be  restrained,  although  it  is  also  a  libel,  when  an  act, 
which  is  a  crime,  is  restrained  if  it  injures  property.  All 
acts,  which  injure  property,  are  not  restrained  in  equity. 
The  jurisdiction  of  the  Court  is  limited  to  cases  where, 
unless  it  interfered,  irreparable  injury  to  the  property  would 
result.  Why  in  such  case  the  protecting  power  of  the  Court 
should  be  withheld  simply  because  the  act  which  injures 
consists  in  words  is  not  clear  to  the  writer.  It  is  true,  the 
liberty  of  the  press  is  sacred.  I^et  us  hope  it  will  always 
remain  so;  but  it  is  the  liberty  to  express  and  write  freely 
our  opinion.  The  liberty  which  would  allow  a  man  to 
ruin  beyond  repair  the  property  of  his  neighbor,  by  circu- 
lating false  statements  of  facts,  is  the  liberty  of  anarchy, 
and  not  of  civilized  society.  Surely  an  action  which  can 
prevent  the  unlawful  injury  to  property  is  to  be  commen- 
ded. The  liberties  of  a  people  are  not  threatened  by 
injunctions  seeking  to  prevent  unlawful  acts,  but  by  the 
trial  of  the  fact,  whether  the  act  forbidden  has  been  ccmi- 
mitted,  by  a  judge,  ex  parley  and  without  a  jury.  This 
is  a  real  danger,  but  it  will  not  be  averted  by  allowing 
injunctions  to  issue  to  restrain  crimes  and  not  libels. 
Such  a  position  being  illogical  will  result  in  one  oi 
two  results  equally  to  be  deplored— either  the  practice 

» Manger  Agt  Dick.,  55  How.  (N.  Y.  Pr.),  132  (1878). 

•  Life  Assn.  v.  Boogher,  3  Mo.  App.,  173  (1876). 

'  Richter  Bros.  2).  The  Journeymen  Tailors'  Union,  94  Wk.  BoL  (Ohio 
Com.  Pleas,  Franklin  Co.),  189,  (1890). 

*  Brandreth  v.  Lance,  8  Paige  (N.  Y.  Ch.),  24  (1839). 

^The  Singer  Mfg.  Co.  v.  Domestic  Sewing  Machine  Co.,  49  Ga.,  70 
(1872). 
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of  issuing  injunctions  to  restrain  crimes  where  they  also 
injure  property  will  be  abandoned,  and  a  useful  function 
of  the  Court  lost,  or  the  practice  being  continued, 
acts,  which  really  amount  to  a  crime,  will  be  tried  by  a 
judge  without  a  jury/  This  state  of  facts  it  seems  to  us 
would  warrant  the  interference  of  a  Legislature,  to  harmonize 
the  principles  of  equity  with  the  safe  guards  which  the 
common  law  as  hedged  around  the  conyiction  and  punish^ 
ment  for  crime.  Had  the  two  systems  been  developed 
from  the  beginning  by  the  same  men,  an  injunction  would 
have  probably  been  issued,  whenever  irreparable  damage  to 
property  was  threatened,  but  the  fact  whether  the  injunc- 
tion had  been  disregarded,  if  the  act  also  amounted  to  a 
crime  or  a  libel,  would,  at  the  request  of  the  accused,  be 
submitted  to  a  jury.  Why  not  adopt  this  method  now  ? 
By  doing  so,  the  beneficial  workings  of  an  injunction  would 
be  retained,  and  yet  crimes  and  libels  would  still  be 
within  the  province  of  juries.  W.  D.  L. 


With  this  number  The  American  Law  Register 
AND  Review  presents  to  its  readers  the  first  installment  of 
the  annotations  written  and  edited  in  pursuance  of  the  plan 
outlined  in  the  August  number  of  this  periodical.  The 
plan,  briefly  stated,  contemplates  the  publication  of  about 
sixty  annotations  a  year  upon  important  cases  recently 
decided  by  the  courts.  These  cases  and  the  annota- 
tions appended  to  them  deal  with  problems  drawn  from 
various  branches  of  the  law,  and  they  are  selected  in  such 
a  way  as  to  lay  before  our  readers  briefs  upon  constantly 
recurring  questions  of  great  importance  to  the  lawyer  in 
the  active  practice  of  his  profession.  Each  of  the  de- 
partments into  which  the  field  of  law  has  been  divided 
is  presided  over  by  an  eminent  specialist  who  will  super- 

*The  case  of  U.  S.  v,  Kane,  23  Fed.  Rep.,  748  (1885),  while  the  course 
of  Justice  BRBWBRwas  perfectly  consistent  with  precedent,  is  an  example 
of  crimes  being  condemed  by  a  judge  without  a  verdict  of  a  jury.  The 
case  ha8.a  ''  false  ring  *'  in  the  ears  of  an  Anglo-Saxon,  and  serves  as  a 
warning  as  to  what  may  happen  if  one  is  charged  with  disregarding 
injunctions  restraining  crime. 
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vise  the  work  of  his  assistants  and  edit  every  annota- 
tion that  appears.  The  assistants  themselves  are  law 
yers  in  active  practice  at  the  bars  of  the  largest  cities  of 
Union,  whose  services  we  have  been  able  to  secure  by  rea- 
son of  their  particular  interest  in  the  branch  of  law  upon 
which  their  work  will  be  done. 

By  a  reference  to  the  annotations,  which  appear  else- 
where, it  will  be  seen  that  in  all  cases  where  a  mere  sylla- 
bus is  a  suflBcient  presentation  of  the  case,  no  more  extended 
statement  of  the  facts  is  made,  and  in  no  case  will  opinions 
be  printed  in  full.  But  in  some  instance  (as,  for  example, 
in  the  case  of  Mullen  v,  Doyle)  the  purpose  of  the  annota- 
tion cannot  be  accomplished  without  a  brief  statement  of 
facts  and  a  short  abstract  of  the  opinion  of  the  Court.  In 
such  cases  it  has  been  thought  well  to  preserve  the  usual 
form  of  case-reporting,  including  the  insertion  of  the  names 
of  counsel. 

It  must  not  to  be  forgotten  that  it  is  part  of  this  anno- 
tation scheme  to  publish  from  time  to  time  monographs 
upon  legal  topics  of  great  interest  and  importance,  each 
monograph  being  the  work  of  an  assistant  in  the  depart- 
'ment  to  which  the  subject  of  the  monograph  belongs. 
These  monographs  will  be  published  in  book  form  by  the 
University  of  Pennsylvania  Press,  and  it  is  fair  to  predict 
for  the  rest  of  the  series  a  large  sale,  which  has  been  real- 
ized in  the  case  of  the  three  monographs  already  issued. 

It  is  hoped  that  the  readers  of  the  American  Law 
Register  and  Review  will  appreciate  the  importance  of 
an  enterprise  which  fiimishes  to  them,  in  convenient  and 
accessible  form,  sixty  elaborate  briefs  in  a  single  year, 
fresh  from  the  pens  of  lawyers  whose  especial  attention  is 
given  to  the  subject  of  which  they  treat  and  prepared  under 
the  eye  of  those  than  whom  none  are  more  eminent  in  the 
branch  of  law  over  which  they  preside.  G.  W.  P. 
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By  W.  D.  L. 


A  Trbatisb  on  thb  Laws  Rkgitlating  thb  Manufacture  and 
Salb  of  Intoxicating  Liquors.  By  Hbnry  CAMPBBUi  Bi^ck, 
West  Pablisbing  Company,  St.  Paul,  Minn.,  1892. 

This  is  the  first  treatise  dealing  with  the  subject  of  in- 
toxicating liquors.  In  fact,  .as  Mr.  Black  tells  us,  the 
widespread  application  of  legal  principles  to  '*  liquor  cases" 
is^of  recent  date,  over  one  half  of  the  cases  cited  in  the 
volume  having  been  decided  within  the  last  decade.  The 
author  further  tells  us  that  his  constant  aim  has  been  to 
make  a  thoroughly  practical  treatise — '*  a  useful  tool  for  the 
working  lawyer."  The  result  is  a  book  of  over  700  pages, 
including  a  good  index.  The  plan  of  stating  the  subject 
of  a  paragraph  at  its  commencement  is  a  useful  aid  to  the 
eye,  but  why  the  publishers  should  have  disfigured  the 
pages  by  printing  these  headings  in  heavy  black  letters  we 
fail  to  perceive.  There  is  much  that  commends  itself  to  us 
in  Mr.  Black's  work;  the  citations  are  numerous,  the 
language  is  excellent,  and  the  whole  work  shows  care  and 
thought.  Yet  there  is  borne  in  on  us  constantly  the 
thought  that  the  author  has  undertaken  a  task  the  thorough 
and  satisfactory  performance  of  which  is  impossible,  for  the 
reason  that  to  do  so  would  involve  writing  a  complete  legal 
treatise  on  all  branches  of  the  law.  There  are  divisions  of 
a  subject  which  sometimes  ought  not  to  be  divided.  To 
write  a  book  which  shall  treat  of  all  branches  of  law 
which  can  ever  at  any  time  aflfect  liquors,  is  to  mix 
together  an  infinite  variety  of  subjects.  This  mode,  how- 
ever, is  apparently  popular  with  publishers.  Next  we  will 
have  a  legal  treatise  on  ''  Dogs,"  setting  forth  the  right  of 
property  in  dogs,  the  dog-catching  laws  and  registering 
laws,  cruelty  to  dogs  and  how  to  bring  indictments  under 
the  dog  laws.  Such  a  book  would  be  on  a  level  with 
the  work  before  us.     It  treats  of  the  '*  constitutionality  of 
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the  liquor  laws,"  of  their  **  effect  on  contracts  and  rights 
of  action,"  of  **  civil  damage  laws,"  by  which  is  meant 
the  laws  giving  to  a  wife  or  child  a  right  of  action  against 
one  who  has  intoxicated  her  husband  or  father.  Then  we 
have  a  chapter  pn  **  Injunction  and  Abatement  of  Liquor  ^ 
Nuisances,"  followed  by  a  threefold  division  of  crimes 
under  the  Liquor  Acts,  and  winding  up  with  a  disquisition  on 
**  Indictments,  Procedure  and  Evidence."  Thus  Constitu- 
tional, Substantive  and  Remedial  law,  Contracts,  Torts, 
Crimes,  are  jumbled  together  in  confusion.  Nor  can  one 
complain  or  wonder  if  each  of  these  various  subjects,  seen  • 
from  a  liquor  standpoint,  appears  rather  hazy  in  the  reading.  , 
Our  only  amazement  is  that  Mr.  Black  was  able  to  make 
any  clear  statement  at  all,  discussing  so  many  branches  of 
the  law  at  once  and  looking  at  each  from  such  a  narrow  * 
point  of  view.  That  repetition  should  constantly  occur  is 
inevitable.  For  instance,  in  order  to  deal  with  the  con- 
stitutionality of  the  liquor  laws,  it  is  necessary  to  attempt 
to  explain  the  **  Theory  of  the  Police  Power."  Under  this 
head,  in  Section  ag,  he  speaks  of  the  **  Regulation  of  Com- 
merce." This  same  subject,  which  is  properly  a  sub-head 
of  Chapter  III,  **  Constitutionality  of  Liquor  Laws,"  is 
dealt  with  in  a  separate  chapter  called  *'  Liquor  Legislation 
and  the  Regulation  of  Commerce,"  while  under  the  title 
**  Prohibition,"  in  Chapter  V,  we  have  another  account  of 
the  same  Subject.  This  only  goes  to  prove  that  one  who 
would  write  on  the  constitutionality  of  a  liquor  law  must 
do  so  from  the  standpoint  of  constitutional  law  and  not 
merely  examine  the  cases  involving  liquor  in  the  Supreme 
Court  of  the  United  States.  We  cannot  explain,  however, 
why  the  author  should  treat  of  the  *' Constitutionality  of 
the  Search  and  Seizure  Laws"  in  Pars^raph  3a  and  again 
in  Paragraph  351. 

The  only  trouble  with  the  book,  hoWever,  is  the  ftinda- 
mental  one.  From  minor  defects,  as  we  have  pointed  out, 
it  is  comparatively  free.  It  is  the  intense  desire  to  pro- 
duce something  practical,  a  **  lawyer's  tdol,"  which  carri^ 
to  the  extreme  defeats  its  own  end.     A  legal  publisher 


Digitized  by  VjOOQIC 


BOOK  REVIEWS.  8oi 

argues  somewhat  in  this  fashion:  **  Liquor  is  the  cause  of 
a  great  many  prosecutions;  there  are  a  great  many  liquor 
laws  being  made  every  day.  A  treatise  on  liquor  is,  there- 
fore, a  practical  treatise.  It  will  not  be  a  theoretical  classic 
like  a  work  on  equity,  or  contracts,  or  procedure,  or  indict- 
ment.'' In  this  argument,  however,  it  is  forgotten  that 
the  working  lawyer  must  know  the  principles  of  contracts, 
of  procedure  and  indictment,  and  that  the  law  has  not  been 
created  for  the  sole  purpose  of  settling  disputes  in  which 
liquor  or  any  other  similar  commodity  may  be  involved; 
that  there  is  not  a  law  of  liquor  as  distinguished  from  all 
other  laws.  And  thus  we  venture  to  predict  that  one  who 
attempts  to  gain  a  working  knowledge  of  all  but  one  of  the 
subjects  treated  in  the  work  before  us  would  fail  of  his 
purpose  no  matter  how  closely  he  read  the  text.  A  work 
on  the  abuse  of  intoxicating  liquors  treated  as  a  crime  would 
be  of  use,provided  it  left  untouched  the  subject  of  indictments 
and  constitutional  law.  We  would  then  have  a  treatise  on 
a  statutory  crime.  Thus  Chapter  I,  on  the  definition  and 
construction  of  terms  used  in  liquor  laws;  and  Chapters 
XVI,  XVII  and  XVIII,  dealing  with  crimes  and  offenses 
under  the  liquor  laws,  are  of  substantial  value.  The  rest 
of  the  work  is  valueless  to  the  very  person  for  whom  it  was 
written — ^the  working  lawyer.  If  any  publisher  or  text- 
book wijter  thinks  he  could  argue  on  the  subject  of  what 
is  a  sufficient  indictment  under  the  liquor  laws,  or  on  the 
constitutionality  of  a  liquor  law,  with  only  the  preparation 
which  a  study  of  the  chapters  on  this  subject  in  Mr.  Black's 
book  would  give,  he  is  greatly  mistaken.  In  fact,  concern- 
ing the  rest  of  the  work,  besides  the  chapters  we  have 
mentioned,  we  can  only  regret  that  so  much  time  and  con- 
scientious, painstsJcing  effi>rt  have  been  expended  in  attempt- 
ing to  accomplish  the  impossible. 

Lbading  Casks  Upon  thb  Law  of  Torts.  Selected  by  Gborg]$ 
ChasB,  LL-B.,  Professor  of  Law  in  the  New  York  Law  School. 
West  Publishing  Co.,  St.  Panl,  Minn.,  1892. 

^he  title  of  this  work  is  somewhat  misleading.     The 
term  **  Leading  Ciase"  conveys  to  the  mind  a  case  which 
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has  been  the  first  to  enunciate  principles  now  universally 
recognized.  The  cases  selected  by  Mr.  Chase  are,  as  he 
himself  says:  **  Object  lessons,  showing  the  application  of 
principles."  As  such,  the  cases  given  have  been  selected, 
not  for  their  historical  value,  but  for  the  clearness  with  which 
they  have  applied  long  settled  rules  of  law  to  particular 
facts.  Hence  the  volume  comprises  modem  cases  to  a  large 
extent  As  a  work  of  this  kind,  it  is  one  of  the  best  we 
have  seen.  Each  case  is  prefaced  by  a  statement  of  the 
principal  of  law  the  application  of  which  is  illustrated.  A 
report  of  the  case  follows,  with  syllabus,  statement  of  the 
case  and  opinion  of  the  court  in  full.  In  many  cases  the 
syllabi,  etc.,  are  taken  from  the  West  Publishing  Company's 
reporter  system.  The  size  of  the  book  and  double  column 
is  also  taken  from  those  reports.  The  latter  feature,  while- 
detracting  greatly  from  the  appearance  of  the  page,  makes  it 
much  easier  for  the  eye,  though  the  close  printing  is  to  be 
regretted.  We  think  it  was  a  mistake  to  print  the  opinion 
in  full  when  part  does  not  relate  to  the  subject  of  torts.  For 
instance,  on  page  4,  a  column  is  devoted  to  a  discussion  on 
the  law  in  England  relative  to  ancient  lights,  and  on  page  9, 
Judge  Morton  entertains  us  with  a  disquisition  on  the 
question  whether  the  plaintiflF  is  an  insolvent  All  this  has 
nothing  to  do  with  torts,  and  might  with  advantage  have 
been  omitted.  Apart,  however,  from  these  trifling  defects, 
the  work  as  prefixed  by  an  analysis  of  the  rules  of  law  illus- 
trated, and  supplemented  by  a  full  index  of  the  syllabi  of 
the  reported  cases,  is  a  complete  illustration  of  the  law  of 
torts  as  it  exists  to-day.  The  work  is  primarily  intended  for 
students,  but  lawyers  desiring  to  look  up  a  point  of  law, 
without  thumbing  over  big  digests  and  searching  for  the 
reports  of  cases  cited,  will  find  their  labor  considerably 
lightened  by  keeping  a  volume  of  Mr.  Chase's  **  Selected 
Cases  "  in  their  library.  In  fact  we  are  compelled  to  admit 
that  the  value  of  such  a  work  to  the  practicing  lawyer  far 
exceeds  its  educational  value.  Some  of  those  engaged  in 
legal  instruction  believe  that  the  way  to  teach  law  is  to 
state  a  principle  and  then  show  its  application  to  facts.    To 
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all  such  a  work  like  the  present  as  a  schoolroom  tool  will 
find  ready  favor.  For  our  part,  however,  and  taking  our  own 
experience  as  a  guide,  we  believe  that  the  principles  of  law 
are  best  understood  by  a  review  of  those  cases  which  illus- 
trate the  development  of  principles.  Believing  this,  Ames's 
*  *  Cases  on  Torts ' '  appeal  to  the  student  side  of  us  much  more 
than  the  present  volume.  We  there  see  the  sources  of  the 
law,  how  it  has  arisen,  and  in  what  direction  we  may  look 
for  its  future  development.  Mr.  Chase  has  given  us  an  in- 
stantaneous photograph  of  the  law  as  it  exists  to-day.  He 
petrifies  that  which  is  ever  changing  and  developing.  We 
do  not  think  this  is  the  way  either  to  understand  legal  prin- 
ciples or  to  learn  how  to  apply  them  to  the  facts  of  new 
cases.  These  remarks,  however,  must  not  be  taken  to 
detract  from  the  praise  which  is  justly  due  Mr.  Chase  for 
having  accomplished  in  such  an  admirable  manner  the  task 
which  he  has  set  before  him. 
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ABSTRACTS  OF  RECENT  CASES. 

[Selected  from  the  current  of  American  and  English  Decisions.] 

BY 

HoRACB  L.  Chbynby,      Hbnry  N.  Smaltz,      John  A.  McCarthy. 


Aerolite— Appropriation  by  Finder.— The  owner  of  the  soil 
upon  which  aerolite  falls  may  maintain  replevin  against  one  who  finds  it 
there  and  carries  it  off :  Goddard  v,  Winchell,  Supreme  Court  of  Iowa, 
October  4, 1892,  Winchell,  J.  (52  Northwestern  Rep.,  1x24).—^.  A.  McC, 

Bailments,  Gratuitous— Banks— Special  Deposits— Liability 
FOR  Loss.— The  essence  of  a  contract  for  bailment  is  diligence.  A 
^)ecial  deposit  was  received  by  a  bank  through  its  cashier  for  gratuitous 
safe  keeping.  The  cashier  appropriated  the  deposit  to  its  own  use. 
Held:  the  bank  is  not  liable  if  it  can  prove  that  it  exercised  due  dili- 
gence in  selecting  the  cashier,  and  in  not  keeping  him  in  office  after  it 
knew  or  ought  to  have  known,  that  he  was  untrustworthy.  For  in  ap- 
propriating the  deposit  to  his  own  use,  the  cashier  would  not  be  acting 
in  the  bank's  business  or  within  the  scope  of  his  employment :  Merchants' 
National  Bank  of  Savannah  v,  Guilmartin,  Lumpkin,  J.,  August  23,  1892 
(15  S.  E.  Rep.,  831).— IT.  D.  L. 

Carriers— Injuries  to  PasseiJoers  —  Contributory  Negli- 
gence—Rules OF  Company— Riding  in  Express  Car,— In  an  action 
for  damages  received  in  a  collision,  it  appeared  that  the  plaintiff,  khow- 
ingly  violating  the  defendant's  rule,  was  in  the  express  car  at  the  timft 
the  accident  occurred ;  that  he  would  not  have  been  injured  had  he  been 
in  a  passenger  coach,  in  which  there  was  room ;  and  that  the  conductor 
of  the  train,  although  he  knew  the  plaintiff^s  position,  did  not  enforce 
the  rule.  Held :  that  where  a  passenger,  knowing  the  existence  of  a  rule 
of  the  company,  willfully  violates  it,  in  an  action  for  the  recovery  of 
damages  for  injuries  received  in  consequence  of  such  violation,  he  cannot 
rely  upon  the  mere  delinquency  of  the  conductor  or  other  agent  charged 
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^rith  its  enforcement  in  the  absence  of  anything  which  establishes  the 
concurrence  of  the  company  in  the  disregard  of  the  regulation  :  Florida 
So.  Railway  Co.  v.  Hirst,  Supreme  Court  of  Florida,  July  20,  1892,  per 
Ranby,  C.  J.  (II  So.  Rep.,  506).—/^.  A^.  5. 

Common  Carriers— Liability  for  Loss  of  Goods— Act  of  God. 
— The  2066  section  of  the  code  of  Georgia  reads  as  follows :  "A  com- 
mon carrier  ...  is  bound  to  use  extraordinary  diligence.  In  case 
of  loss  the  presumption  is  against  him,  and  no  excuse  avails  him,  unless 
it  was  occasioned  by  the  Act  of  God,  or  the  public  enemies  of  the  State.'* 
Held:  that  no  degree  of  diligence  whatever  will  excuse  a  common  carrier 
unless  the  loss  occurs  through  an  act  of  God  or  public  enemies,  and 
where  the  immediate  agency  of  the  loss  is  shown  to  be  an  act  of  God,  the 
presumption  still  is  that  the  loss  is  due  to  negligence,  and  in  order  to 
combat  this  presumption  it  must  be  shown  by  the  carrier  that  the  act  of 
God  is  the  sole  cause  of  the  loss :  Richmond  and  D..R.  R.  Co.  v.  White, 
Supreme  Court  of  Geor^^  Bleckley,  C.  J.,  October  i,  1892  (15  S.  E. 
Rep.,  802).— ir.Z>.  Z. 

Constitutional  Law— Taxa^tion— What  Contitutbs  a  Dealer. 
— ^The  State  of  Georgia  taxes  in  the  form  of  a  license  all  sewing  machine 
companies  doing  business  in  the  State.  The  license  tax  is  fixed ;  that  is 
it  does  not  depend  on  the  amount  of  the  business.  Held:  that  this  tax 
was  constitutional  as  applied  to  sewing  machine  companies  whose  plants 
were  in  other  States.  And,  Held:  that  one  who  receives  orders  for  sew- 
ing machines,  forwards  these  orders  to  the  manufacturer,  receive  the 
machines  when  sent  in  pursuance  of  the  order  and  sends  them  to  the 
purchasers,  does  noi  engage  in  the  business  of  selling  sewing  machines, 
or  become  a  dealer  in  them,  or  an  agent :  Weaver  v.  State,  Supreme 
Court  of  Georgia,  Summons,  J.,  May  16,  1892  (15  Fed.  Rep.,  840).— 
F.  D.  L. 

Contract  of  Employment— Eight  Hour  Law.— Plaintiff,  who 
was  an  engineer  in  the  employ  of  defendant,  brought  an  action  to  recover 
compensation  for  services  rendered  beyond  the  eight  hours  which  consti- 
tute a  day's  work  under  the  laws  of  Indiana.  There  had  been  no  agree- 
ment as  to  the  number  of  hours  which  should  constitute  a  day's  work, 
and  the  plaintiff  worked  overtime  solely  because  required  so  to  do  by  the 
defendants.  Held:  that  while  under  the  laws  of  Indiana  work  overtime 
by  agreement  is  permitted  for  an  extra  compensation,  yet  where  one 
eaters  into  an  emplo3rment  knowing  he  will  be  expected  to  work  over- 
time, and  continues  to  work  overtime  without  objection,  or  giving  notice 
of  his  intention  to  charge  therefor,  it  will  be  implied  that  he  consented 
to  the  requirements  of  his  employees,  and  he  cannot  recover  for  the 
hours  he  worked  each  day  beyond  eight  hours,  as  extra  time :  Heli^en- 
steine  v.  Hartig,  eiaL^  A^^llate  Court  of  Indiana,  September  27,  1892, 
per  NEW,  J.  (31  N.  E.  Rep.,  845).—/^.  N,  S. 

Contract,  Assignment  of  —  Foreclosure  —  Ejectment  by 
Mortgagee.— A  leased  eighty  acres  of  school  land  from  the  State,  and 
subsequently  entered  into  a  contract  with  B  to  surrender  the  lease  to 
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him,  B  to  advance  the  first  payment  and  purchase  the  land  from  the 
State  taking  the  contract  in  his  own  name,  while  A,  upon  repayment  of 
the  money  advanced  and  interest  thereon  was  to  receive  an  assignment 
of  the  contract.  A  died,  and  B  filed  his  claim  against  the  estate  for  the 
money  loaned,  but  afterwards  withdrew  the  same  and  assigned  the  con- 
tract to  the  plaintiff,  A's  father.  Neither  A  nor  his  wife,  the  defendant, 
had  repaid  any  part  of  the  money  loaned  and  paid  out  by  B.  Held  (i), 
that  the  plaintiff  stands  in  the  shoes  of  B,  and  if  therefore  entitled  to  a 
decree  of  foreclosure  and  sale  for  the  amount  due;  (2)  but  that  the  plain- 
tiff could  not  recover  possession  of  the  land  in  a  legal  action  of  eject- 
ment, since  he  had  only  an  equitable  title,  and  in  this  State  a  mort- 
gagee cannot  maintain  ejectment.  Malloy  v.  Malloy,  Supreme  Court 
of  Nebraska,  September  21,  1892  (Maxweix,  C.  J.),  52  N.  W.  Rep.,  1097. 
— /•  A,  McC, 

Equity,  Dismissai^  in— Payment  of  Costs.— The  plaintiff  brought 
an  action  in  the  United  States  Circuit  Court,  which  was  dismissed  upon  the 
plaintiff's  failure  to  appear,  and  an  order  directed  ordering  the  plaintiff  to 
pay  costs.  He  subsequently  brought  an  action  in  the  State  Court  where  upon 
a  motion  to  dismiss  the  suit  because  of  non-payment  of  costs  in  the  Fed- 
eral Coiut,  it  was  held',  that  the  rule  of  the  common  law  which  prevented 
the  plaintiff  from  maintaining  a  second  suit  until  the  costs  in  a  former 
action  concerning  the  same  subject-matter  were  paid,  had  not  been 
adopted  by  the  Code;  but  that  the  rule  of  equity  which  is  governed  by 
all  the  circumstances  of  any  case,  permitting  the  second  action  to  proceed 
whenever  a  valid  excuse  is  shown  by  the  non-payment  of  costs,  prevails. 
Union  Pac.  R.R.  v,  Mertes,  Supreme  Coiut  of  Nebraska,  September  21 
1892,  Maxwki^l,  C.  J.  (52  Northwestern  Rep.,  1099).—/.  A,  McC, 

Gifts— Inter  vivos— Delivery— Election  of  Actions.— A  donor 
had  deposited  bonds  and  coupons  with  a  bank,  and  took  a  writing  signed 
by  the  cashier  acknowledging  their  receipt,  and  that  they  were  to  be  sold 
and  the  proceeds  placed  to  her  credit  She  subsequentiy  endorsed  this 
receipt  as  follows:  "  Please  let  my  nephew  have  the  amount  of  the  within 
bill,  and  oblige  L.  P.*'  The  defendant,  upon  the  faith  of  this  receipt, 
paid  ova:  to  the  nephew  the  amount  represented  by  the  bill.  Held  (i), 
that  delivery  of  the  receipt  was  sufficient  to  uphold  a  gift  of  the  money 
represented  by  it;  {2)  that  in  an  action  brought  by  the  donor*s  adminis- 
trators against  the  bank,  the  fact  that  the  administrators  formerly  sued 
the  donee  and  recovered  judgment  for  the  same  funds  constitutes  an  elec- 
tion and  ratification  of  the  pa3rment  made  by  the  bank  to  the  donee,  and 
precluded  a  subsequent  action  against  the  bank  on  the  same  claim.  Crook 
V,  First  National  Bank,  Supreme  Court  of  Wisconsin,  September  27, 1892, 
PiNNEY,  J.  (52  N.  W.  Rep.,  1131).—/.  A,  McC. 

Insurance— Conditions  of  Policy.— The  feet  that  the  loss  of  the 
party  assured  has  not  been  submitted  to  arbitration  before  suit  brought 
as  provided  by  the  conditions  of  the  policy  cannot  avail  as  a  defense, 
where  the  plaintiff  upon  seeking  an  adjustment  of  the  loss  soon  after  it 
occurred  was  met  with  a  denial  of  all  liability  on  the  part  of  the  defend- 
ant and  an  assertion  that  the  policy  was  not  in  force.  Savage  v.  Phoenix 
Ins.  Co.,  Supreme  Court  of  Montana,  September  13,  1892,  Harwood,  J. 
(-^^  P«ic.  Rep..  68).—/.  A.  McC 
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Insurance,  Lipb— Conditions  in  Policy— Insanity — Suicidb. — 
A  life  insurance  policy  did  not  cover  the  risk  of  suicide,  but  provided 
that  in  the  event  of  the  insured's  suicide,  *'  whether  sane  or  insane,'*  the 
company  should  be  liable  only  for  the  **  sum  of  the  net  premiums,  pre- 
viously received,  without  interest.*'  The  insured  was  found  dead,  and  the 
coroner's  jury  found  that  the  cause  of  death  was  insanity.  There  was  no 
other  evidence  tending  to  show  the  circumstances  or  causes  of  death. 
Exceptions  having  been  taken  to  the  judgment  of  the  lower  court  in  an 
action  of  assumpsit  in  favor  of  the  plaintiff  for  the  amount  of  premiums: 
Md,  that  there  is  no  presumption  of  suicide,  where  the  cause  of  death  is 
'*  insanity,"  and  the  person  was  found  dead,  the  circumstances  of  death 
remaining  unknown.  Under  the  facts,  the  presumption  is  that  the  death 
was  natural  or  accidental,  and  the  plaintiff  is  entitled  to  a  directed  verdict 
for  the  full  amount  of  the  policy.  Waycott  v.  Metropolitan  Life  Ins.  Co., 
Supreme  Court  of  Vermont,  August  25, 1892,  per  Thobcfson,  J.  Taft, 
J.,  dissenting.   (24  Ath.  Rep.,  992.)—//:  N,  S. 

Insurance— Policy— Limitation  as  to  Time  of  Bringing  Suit. 
—Where  a  policy  of  insurance  provides  that  no  suit  or  action  against  the 
company  "  unless  such  suit  or  action  shall  be  commenced  within  twelve 
months  next  after  the  date  of  the  fire  from  which  such  loss  shall  occur," 
and  another  clause  of  the  same  policy  provides  that  the  company  shall 
be  allowed  sixty  days  after  satisfactory  proofs  of  loss  shall  have  been  sub- 
mitted to  the  company  in  which  to  pay  said  loss ;  the  twelve  months  lim- 
itation as  to  suit  does  not  commence  to  run  until  the  expiration  of  sixty 
days  after  presentation  of  proof  of  loss  :  Steel  v.  Phoenix  Ins.  Co.,  Circuit 
Court  of  Appeals  of  the  United  States,  Ninth  Circuit,  July  18,  1892, 
Hawi^ey,  J.,  McKbnna,  J.,  dissenting  (51  Fed.  71$).—//,  L,  C 

Maucious  Prosecution— Mauce— Probable  Cause— Advice  of 
CouNSEif. — In  an  action  brought  for  malicious  prosecution  it  appeared, 
that  the  proceedings  against  the  plaintiff  had  been  commenced  by  the 
advice  of  the  defendant's  attorney;  that  at  a  hearing  before  a  magistrate 
the  plaintiff  was  discharged  for  want  of  jurisdiction  ;  and  that  the  prose- 
cution was  nolle  prosed  in  another  county  after  the  prosecutor  had  been 
advised  by  his  attorney  that,  without  reference  to  the  truth  of  the  charge, 
the  prosecution  was  likely  to  fail  for  want  of  jurisdiction.  Held:  That 
the  advice  of  counsel  that  the  facts  upon  which  the  prosecution  is  based 
is  not  only  a  defence  to  an  action  for  malicious  prosecution,  but  taking 
such  advice  and  acting  thereon  rebuts  the  inference  of  malice  arising  from 
the  want  of  probable  cause.  That  under  the  facts,  neither  the  discharge 
by  the  magistrate  nor  by  the  Court  was  a  fact  from  which  either  want  of 
probable  cause  or  malice  could  be  inferred:  McClafferty  v.  Philp,  Supreme 
Court  of  Pennsylvania,  October  3,  1892,  per  Sterrett,  J.  (24  Atl.  Rep., 
1042).—/^.  N.  S. 

MuNiciPAi«  Corporation  —  Excavating  beyond  City  Limits — 
LiABii^iTY  for  Damages— Ultra  Vires.— A  declaration  alleging  that 
the  mayor  and  council  of  a  city  had  ''cut  or  caused  to  be  cut  a  deep 
ditch  or  excavation  near,  in  and  upon  the  south  side  of  a  lot  of  land  be- 
longing to  petitioner"  (outside  the  city  limits),  thereby  causing  damage, 
was  rightly  dismissed  on  demurrer,  as  it  set  forth  no  legal  cause  of  action. 
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The  acts  of  the  city  authorities  complained  of  were  uUra  vires,  they  hay- 
ing, at  the  time  the  acts  were  done,  no  power  or  jurisdiction  over  the 
land  in  question.  Consequently  the  municipal  corporation  is  not  liable 
for  damages  resulting  from  such  acts :  Lord  v.  Mayor,  etc.,  of  City  of 
Columbus,  Supreme  Court  of  Georgia,  per  Curiam,  August  27,  1892  (15 
S.  E.  Rep.,  818).— »^.  D.  L. 

Nbootiabi^b  Instrumbnt^ConsideraTion.— In  an  actioQ  on  a 
note  for  $62$  it  appeared  that  as  a  consideration  for  the  note,  the  plaintiff 
transferred  to  defendant  a  one-half  interest  in  a  note  for  {2,500,  on  which 
the  maker  thereof  agreed  to  pay  |i,25o  as  a  compromise.  Held:  That 
the  fact  that  afterwards  in  an  action  thereon,  the  latter  note  was  declared 
to  have  been  made  without  consideration  does  not  afifect  the  considerj^- 
tion  for  the  note  in  suit,  and  plaintiff  should  recover  :  Bean  t/.  Proseus, 
Supreme  Court  of  Califo^ia,  September  12,  1892,  Patterson,  J.  (31  Pac. 
Rep.,  49)— /•  ^'  McC, 

Railway  Companies— Connecting  Lines  —  Interstate  Com- 
merce Act.— Section  3  of  the  Interstate  Commerce  Act  prohibiting  any 
common  carrier  from  making  or  giving  ''any  undue  or  unreasonable  pr^- 
erence  or  advantage  to  any  particular  person,  company,  firm,  corporation 
or  locality,  or  any  partict^lar  description  of  traffic,  in  any  respect  whfiteTer, ' ' 
etc.,  does  not  compel  any  railroad  company  to  receive  freight  from  a  con- 
necting line  and  transport  the  same  in  the  cars  in  which  it  is  tendered,  and 
to  pay  the  usual  car  mileage  on  such  cars.  In  the  absence  of  a  contract 
between  connecting  lines  there  is  no  obligation  to  transport  freight  in 
the  cars  in  which  it  is  tendered  if  the  freight  is  not  of  such  a  character 
that  it  will  be  injured  by  transfer  and  if  the  company  to  which  the  freight 
is  tendered  has  cars  of  its  own  ready  for  such  service.  But  if  the  con- 
necting line  transports  the  freight  in  the  cars  in  which  it  is  tendered,  the 
usual  mileage  for  the  use  of  such  cars  must  be  paid.  Neither  does  said 
section  compel  a  railway  company  receiving  freight  from  a  connecting 
line  to  advance  or  assume  the  payment  of  Uie  charges  due  thereon  for 
the  transportation  from  the  point  of  origin  to  the  connecting  line :  Ore* 
gon  Short  Line  &  U.  N.  Rwy  Co.  v.  Northern  Pacific  Rwy  Co.,  Circuit 
Court  of  the  United  Stotes,  District  of  Oregon,  June  13,  1892,  FiEU),  J., 
Deady,  J.,  dissenting  (51  Fed.  Rep.,  465). 

WiLi<s—<2oNSTRucTioN— Bequests  Charged  on  Land.— A  testa- 
tor, after  making  sundry  pecuniary  bequests,  gave  to  a  son  and  daughter 
'*  all  the  balance  or  residue  of  his  estate,  real  and  personal."  After  pay- 
ment of  the  debts  and  costs  of  administration  there  was  not  sufficient  left 
to  pay  the  bequests.  Upon  a  petition  filed  by  the  administrator  for  the 
sale  of  certain  real  estate  to  make  assets,  held:  That  in  the  absence  of 
specific  devises  of  real  estate  the  testator,  by  including  his  real  estate  in 
the  residuary  clause  along  with  his  personal  estate  intended  to  treat 
them  as  a  common  fund,  thereby  charging  his  whole  estate  with  the 
payment  of  the  legacies;  and  it  was  therefore  the  duty  of  the  adminis- 
trator to  sell  the  real  estate  for  that  purpose :  American  Cannel  Co^l  Co. 
V,  Clemens,  el  aL,  Supreme  Court  of  Indiana,  September  I3»  1892,  per 
Oi,DS,  J.  (31  N.  E.  Rep.,  7^6),^//.  N.  5. 
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THE  AMERICAN  SIDE  OF  THE  BEHRING  SEA 
CONTROVERSY.* 


By  Stephen  B.  Stanton,  Esq. 


To  destroy  the  last  and  most  valuable  seal  fishery  of 
the  world  is  to  violate  no  right  and  to  transgress  no  law. 
Such  is  the  contention  of  Great  Britain  in  the  Behring  Sea 
Controversy. 

In  his  clear  and  able  article  entitled,  **The  British 
Side  of  the  Behring  Sea  Controversy,''  in  the  November 
number  of  this  magazine,  Mr.  Godkin  assumes  for  the 
purpose  of  argument  *'  that  the  circumstances  under  which 
these  British  subjects  take  the  seals  are  such  as  have 
resulted  in  a  distinct  diminution  in  the  number  of  seals 
in  the  Behring  Sea,  and  will  eventually  result  in  their 
extermination."  We  may  take  this  to  be  equally  the 
position  assumed  by  the  British  Government  in  the  discus- 
sion of  the  legal  aspects  of  the.Behring  Sea  Controversy. 
It  is  true  that  the  destructive  character  of  the  methods  of 

*See    "The  British  Side  of  the  Behring  Sea  Controversy,"    by 
Lawrence  Godkin,  Esq.,  in  the  November  number  of  The  American 
Law  Register  and  Review  (1892). 
52 
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fishing  pursued  by  the  Canadian  sealers  of  the  Behring  Sea 
is  a  fact  at  issue  between  the  two  countries,  and  awaits 
final  determination  at  the  hands  of  the  Board  of  Arbitra- 
tion, which  convenes  in  Paris  during  the  coming  winter. 
Nevertheless,  the  attitude  of  Great  Britain  in  this  matter  is 
practically  one  of  demurrer,  whereby  it  contends  that  even 
if  the  fact  be  as  the  United  States  states  it,  this  country  is 
not  thereby  justified  in  its  policy  of  interference  in  the 
Behring  Sea.  We  shall,  therefore,  follow  Mr.  Godkin^S 
lead  in  arguing  upon  the  assumption  of  such  fact 

It  is  not  the  purpose  of  this  article  to  take  up  the 
question  of  property  rights  in  the  Behring  Sea  seal  fishery 
or  in  the  seals  themselves,  or  that  of  jurisdiction  over  the 
waters  of  the  Behring  Sea,  derived  by  transfer  from  Russia. 
These  questions  have  received  skillful  elaboration  in  the 
recent  diplomatic  correspondence  between  Great  Britain 
and  the  United  States.  But  we  wish  now  to  approach  the 
controversy  from  another  standpoint — from  the  standpoint 
of  British  sealing  rather  than  that  of  American  interference. 
We  wish  to  take  the  cue  given  by  Secretary  Blaine,  when, 
in  replying  to  the  protests  of  the  British  Government 
against  the  United  States  seizure  of  Canadian  sealing 
schooners,  he  neatly  turned  the  situation  upon  Great 
Britain,  thus: 

**In  turn,  I  am  instructed  by  the  President  to  protest 
against  the  course  of  the  British  Government  in  authoriz-^ 
ing,  encouraging  and  protecting  vessels  which  are  not 
only  interfering  with  American  rights  in  the  Behring 
Sea,  but  which  are  doing  violence  as  well  to  the  rights 
4Df  the  civilized  world."  * 

England  has  been  so  occupied  with  proving  the  United 
States  wrong,  that  she  has  omitted  to  prove  herself  right 
In  her  anxiety  to  deny  the  national  claims  of  the  United 
States,  she  has  neglected  to  show  suflScient  international 
justification  for  her  own  course. 

One  of  two  things  must  be  true  about  the  waters  of 

^  Letter  from  Mr.   BijkiNB  to  Sir  Juuan  Patjncbfotb,  May  29^ 
1890 
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the  Behring  Sea  and  the  seal  fishery  contained  therein. 
Either  they  belong  to,  or  are  within,  the  jurisdiction  and 
control  of  the  United  States,  as  that  country  claims,  or  else 
they  are  the  common  property  of  all  mankind.  These  are 
the  alternatives  on  the  question  of  ownership  which  con- 
front Great  Britain.  She  denies  the  former;  therefore  she 
admits  the  latter. 

This  article  will,  therefore,  take  England  at  her  word, 
accept  the  theory  of  ownership  and  jurisdiction  in  the 
Behring  Sea  for  which  she  contends,  i,e,^  free  sea  and  com- 
mon property,  and  attempt  to  show  that  even  on  that 
theory  Great  Britain  is  guilty  of  an  international  oflfence 
justifying  the  intervention  of  the  IJnited  States. 

Assuming-  then  that  the  Behring  Sea  is  a  free  sea,  what 
are  its  characteristics;  and  assuming  that  its  seal  fishery  is 
common  property  of  the  world,  to  whom  does  it  belong  ? 
The  sea  is  what  Grotius  calls  **  public  according  to  the 
law  of  nations,'*  or  **  common  property  of  all  by  the  law  of 
nature." 

*' That  is  named  public  ....  which  belongs  not 
to  any  particular  nation,  but  to  civilized  humanity;  what 
in  law  is  called  public,  according  to  the  law  of  nations; 
that  is,  common  to  all,  the  individual  property  of  none. 
•     .     .     .     The  sea  is  the  common  property  of  all.''  * 

This  common  character  of  the  sea  necessarily  excludes 
the  idea  of  its  use  by  any  one  people  so  as  to  interfere  with 
its  similar  use  by  another: 

**  The  use  of  common  property  because  it  belongs  to 
all,  can  no  more  be  torn  from  all  by  one,  than  I  may  be 
deprived  of  what  is  mine.  This  is  what  CiCERO  calls  one 
of  the  strongest  bulwarks  of  justice,  that  common  property 
should  be  reserved  for  the  use  of  all."  ' 

That  characteristic  which  in  part  gave  rise  to  the  law  , 
of  its  freedom,  i.  ^.,  its  sufficiency  for  the  use  of  all,  is 
inalienable  from  a  free  sea: 

**  It  is  manifest,"  as  VatTEL  puts  it,  **  that  the  use  of 

*  Grotius*  "Mare  Liberum/*  Cap.  V. 
•Id. 
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the  Open  sea,  which  consists  in  navigation  and  fishing,  is 
innocent  and  inexhaustible,  that  is,  he  who  navigates  or 
fishes  in  it,  does  no  injury  to  any  one,  and  that  the  sea,  in 
these  two  respects,  is  sufficient  to  all  mankind."  * 

The  use  of  a  resource  of  the  sea  in  such  a  manner  as 
to  interfere  with  its  common  use  by  others,  is  clearly  a 
violation  of  the  law  of  the  commonalty  of  the  sea.  *'  The 
right  of  navigating  and  fishing  in  the  open  sea,''  say§ 
Vattel,  **  being  then  a  right  common  to  all  men,  the 
nation  who  attempts  to  exclude  another  from  that  advan- 
tage, does  it  an  injury." 

'*  We  may,  moreover,  say,  that  a  nation,  which,  with- 
out a  title,  would  arrogate  to  itself  an  exclusive  right  to  the 
sea,  and  support  it  by  force,  does  an  injury  to  all  nations 
whose  common  right  it  violates."  * 

Such  an  arrogation  to  herself  of  an  exclusive  right  to 
the  sea,  we  claim  it  to  be  on  the  part  of  Great  Britain  to 
destroy  the  seal  fishery  of  the  Behring  Sea.  The  right  to 
fish  in  a  free  sea  is  not  unlimited.  No  nation  may  exercise 
that  right  regardless  of  the  equal  rights  of  others.  Stc 
utere  tuo  ut  alienum  non  laedas  must  hold  true  here  as  well 
as  elsewhere.  The  destruction  of  a  fishery  has  the  same 
eflfect  upon  the  right  of  others  as  would  their  forcible 
exclusion  from  that  advantage  or  the  arrogation  to  oneself 
of  an  exclusive  right.  If  its  effect  be  the  same,  it  must  fall 
within  the  same  rule  of  law.  Great  Britain  claims  the 
right  to  catch  seals  in  the  waters  of  the  Behring  Sea 
because  it  is  a  free  sea.  Then  all  other  nations  must  have 
the  same  right.  Whence  does  she  draw  her  authority  for 
putting  an  end  to  that  right  of  other  nations,  by  destroying 
the  fishery  itself  to  which  the  right  relates  ? 

It  is  true  that  by  her  acts  of  destructive  seal  fishing, 
she  does  not  immediately  exclude  others  from  participation 
in  seal  catching.  For  the  present,  she  leaves  all  other 
nations  free  to  come  in  and  join  her  in  the  work  of 
exterminating  the  seal  by  pelagic  sealing.     But  her  course 

»  VaTTEl's  "  Law  of  Nations,"  {  281. 
« Id.,  IJ  282  and  283. 
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of  action,  although  no  abridgment  of  the  temporary  right  of 
other  nations,  is  a  violation  and  total  annihilation  of  their 
permanent  right.  **In  exterminating  the  species,  an 
article  useful  to  mankind  is  totally  destroyed  in  order  that 
temporary  and  immoral  gain  may  be  acquired  by  a  few 
persons.'*  *  All  nations  have  the  right  in  futuro  as  well  as 
now,  to  catch  seals  in  the  Behring  Sea,  which  right  carries 
within  it  the  incidental  right  as  against  each  other  to  the 
perpetuation,  or  at  least  preservation  from  destruction  of 
that  seal  fishery.  Phillimore  declares  that  ''no  pre- 
sumption can  arise  that  those  who  have  not  hitherto  exer- 
cised such  rights,  have  abandoned  the  intention  of  ever 
doing  so.'* '  For  a  few  years  at  most,  Great  Britain  may 
leave  the  free  and  commonright  to  catch  seals  in  the 
Behring  Sea  undisturbed.  But  at  the  end  of  that  time, 
the  fishery  will  be  gone,  carrying  with  it  the  right  of  the 
world  to  its  enjoyment.  This  differs  but  in  name  from  an 
exclusion  of  others  from  a  common  advantage  and  an 
arrogation  by  Great  Britain  to  herself  of  an  exclusive  right 
to  the  sea,  which  is  practically  a  theft  of  common  property. 
A  measure  of  the  international  offence  committed  by 
Great  Britain  in  persevering  in  methods  of  fishing  leading 
to  the  destruction  of  the  common  property  of  all  nations 
is  to  be  found  in  the  condition  of  the  fur  seal  industry 
before  it  was  interrupted  by  the  acts  of  England.  Let  us 
glance  at  the  picture  presented  by  Mr.  Blaine  of  the 
universally  beneficial  way  in  which  that  industry  was  then 
conducted.  Its  remote  scene  of  operation  was  a  ''sea 
which,*'  as  he  describes  it,  "lies  far  beyond  the  line  of 
trade,  whose  silent  waters  were  never  cloven  by  a  com- 
mercial prow,  whose  uninhabited  shores  have  no  port  of 
entry  and  could  never  be  approached  on  a  lawful  errand 
under  any  other  flag  than  that  of  the  United  States."  • 
"The  entire  business  was     .     .     .     conducted  peacefully, 

*  Letter  from  Mr.  Blainb  to  Sir  Julian  Paunckfotb,  May  29,  1890. 

'"Commentaries  upon  International  Law,**  by  Sir  Robbrt  Phiw.i- 
MORE.     Vol.  I,  8  174' 

'  Letter  from  Secretary  Blainb  to  Sir  Julian  PauncbfOTB,  De- 
cember 17,  1890. 
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lawfully  and  profitably — ^profitably  to  the  United  States, 
for  the  rental  was  yielding  a  moderate  interest  on  the  large 
sum  which  this  government  had  paid  for  Alaska,  including 
the  rights  now  at  issue;  profitably  to  the  Alaskan  Com- 
pany, which,  under  governmental  direction  and  restriction, 
had  given  unwearied  pains  to  the;  care  and  development  of 
the  fisheries;  profitably  to  the  Aleuts,  who  were  receiving 
a  fair  pecuniary  reward  for  their  labors,  and  were  elevated 
from  semi-savagery  to  civilization  and  to  the  enjoyment  of 
schools  and  churches  provided  for  by  the  government  of 
the  United  States;  and,  last  of  all,  profitably  to  a  large 
body  of  English  laborers  who  had  constant  employment 
and  received  good  wages."  ' 

Connecting  Behring  Sea  with  the  Pacific  Ocean  are 
the  passes  which  separate  the  islands  of  the  Aleutian  chain. 
Through  these,  in  the  late  spring,  draw  the  returning 
hordes  of  the  fur  seal  after  their  wintering  in  the  warmer 
waters  of  the  Pacific.  **  The  convergence  and  divergence 
of  these  watery  paths  of  the  fur  seal  to  and  from  the  Seal 
Islands  resembles  the  spread  of  the  spokes  of  a  half  wheel 
— the  Aleutian  chain  forms  the  felloe,  while  the  hub  into 
which  these  spokes  enter  is  the  small  Pribyloff  group."  ' 
So  that  upon  the  seal  islands  of  the  Pribyloff  group, 
St.  George  and  St  Paul  is  cast  nearly  the  whole  mass  of 
these  returning  fur  seal  millions.  Here,  then,  are  their 
natural  rookeries. 

In  these  islands  the  fur  seal  is  obliged  annually  to  haul 
out  for  the  purpose  of  breeding  and  shedding  its  pelage. 

The  male  seals  or  bulls  require  little  food  during  the 
five  or  six  summer  months,  sustaining  existence  on  the 
blubber  secreted  beneath  their  skin.  They,  therefore,  re- 
main ashore  watching  the  rookeries.  Thus  it  is  that  the 
greater  part  of  seals  found  during  the  summer  at  any  dis- 
tance from  the  islands  are  females  in  search  of  food  for 

*  Letter  from  Mr.  Bi«ainb  to  Sir  Jui,ian  Pauncepote,  March  i, 
1890. 

•  Report  of  Hon.  Henry  W.  Elliott,  of  the  Smithsonian  Institute,  to 
Mr.  Bayard,  December  3,  1887. 
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themselves  and  their  young.  Great  discrimination  in  the 
selection  of  the  seals  was  exercised  and  enforced  by  the 
Alaska  Company.  Only  the  young  bulls  were  permitted 
to  be  slain;  they  were  first  driven  inland  from  the  sandy 
parts  of  the  islands  whither  the  old  bulls  had  driven  them, 
and  then  clubbed  to  death  in  order  that  their  skins  might 
not  be  perforated. 

On  the  other  hand,  if  these  seals  are  hunted  in  the 
sea,  not  only  is  discrimination  impossible,  but  nearly  one 
out  of  every  three  so  slaughtered  sinks  and  is  lost.  Besides, 
as  we  have  stated,  nearly  none  but  the  females  frequent  the 
open  sea  during  the  summer. 

These  conditions  of  seal  life  led  the  United  States 
early  in  her  possession  of  this  territory  of  Alaska  to  enact 
a  law  that  **  no  person  shall  kill  any  .  .  .  fur  seal  .  .  . 
within  the  limits  of  Alaska  Territory  or  in  the  waters 
thereof."  *  The  exclusive  right  to  take  seals  was  then  sold 
to  the  Alaska  Company,  which  conducts  its  business  in  the 
careful  and  conservative  manner  above  described. 

**Into  this  peaceful  and  secluded  field  of  labor,  whose 
benefits  were  so  equitably  shared  by  the  native  Aleuts  of 
the  Pribylpff  Islands,  by  the  United  States  and  by  England, 
certain  Canadian  vessels  in  1886  asserted  their  right  to 
enter,  and  by  their  ruthless  course  to  destroy  the  fisheries 
and  with  them  to  destroy  also  the  resulting  industries 
which  are  so  valuable."  * 

These  words  well  express  the  international  indictment 
against  Great  Britain. 

It  is  claimed,  however,  that  according  to  the  slave 
trade  decision,  made  in  the  great  case  of  Le  Louis,' 
pelagic  sealing  cannot  be  construed  into  an  international 
offence.  Le  Louis  was  a  French  ship  engaged  in  the 
slave  traffic  which  was  seized  by  a  British  armed  vessel 
in  1 81 6  for  violating  the  terms  of  the  British  Slave  Trade 
Act.    The  question  arose  on  the  trial  whether  participation 

» U.  S.  Revised  Statutes,  {  1956. 

'Letter  from  Mr.  Bi^ainb  to  Sir  Juwan  Pauncefote,  January  22, 
1890. 

'2  Dodsoa,  211. 
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in  the  slave  trade  was  an  international  oflfence,  and  so  one 
which  would  warrant  the  capture  upon  the  high  seas  of  the 
vessel  of  one  power  by  that  of  another;  and  it  was  held 
that  it  was  not     Then  argues  Mr.  Gk)DKiN: 

**  The  killing  of  seals  in  breeding  time  is  not,  anymore 
than  the  slave  trade  was,  an  oflfence  against  the  recognized 
law  of  nations." 

But  the  grounds  for  the  decision  show  its  inapplica- 
bility to  the  Behring  Sea  Controversy.  Lord  Stowell 
held  that  the  act  for  which  the  vessel  of  one  nation  could 
in  time  of  peace  seize  the  vessel  of  another  nation  must  be 
**  unquestionably  and  legally  criminal  by  the  universal  law 
of  nations;"  and  that  participation  in  the  slave  trade  was 
not  an  act  of  this  character.  The  reason  is  at  once  appar- 
ent. In  1816  when  Le  Louis  was  captured  nations  were 
still  divided  on  the  question  of  the  lawfulness  of  the  slave 
trade,  and  individuals  on  its  morality  even.  From  the  be- 
ginning of  history,  slavery  and  its  necessary  incident,  the 
slave  trade,  had  been  a  recognized  institution,  sanctioned 
at  times  by  nearly  universal  usage  and  intrenched  in  the 
private  law  of  nearly  all  nations.  Lord  Stowell  himself 
thus  describes  how  far  from  internationally  criminal  the 
slave  trade  at  that  time  was: 

'*Let  me  not  be  misunderstood,  or  misrepresented,  as 
a  professed  apologist  for  this  practice,  when  I  state  facts 
which  no  man  can  deny, — that  personal  slavery  arising  out 
of  forcible  captivity  is  coeval  with  the  earliest  periods  of 
the  history  of  mankind, — that  it  is  found  existing  (and  as 
far  as  appears,  without  animadversion)  in  the  earliest  and 
most  authentic  records  of  the  human  race.  That  it  is  rec- 
ognized by  the  codes  of  the  most  polished  nations  of  an- 
tiquity,— that  under  the  light  of  Christianity  itself,  the 
possession  of  persons  so  acquired  has  been  in  every  civilized 
country  invested  with  the  character  of  property,  and  secured 
as  such  by  all  the  protection  of  law, — that  solemn  treaties 
have  been  framed  and  national  monopolies  eagerly  sought, 
to  facilitate  and  extend  the  commerce  in  this  asserted  prop- 
erty,— and  without  any  opposition,  except  the  protests  of  a 
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few  private  moralists,  little  heard  and  less  attended  to,  in 
every  country,  till  within  these  very  few  years,  in  this  par- 
ticular country.  If  the  matter  rested  here,  I  fear  it  would 
have  been  deemed  a  most  extravagant  assumption  in  any 
court  of  the  law  of  nations,  to  pronounce  that  this  practice, 
the  tolerated,  the  approved,  the  encouraged  object  of  law, 
ever  since  man  became  subject  to  law,  was  prohibited  by 
that  law,  and  was  legally  criminal.  But  the  matter  does 
not  rest  here.  Within  these  few  years  a  considerable  change 
of  opinion  has  taken  place,  particularly  in  this  country. 
Formal  declarations  have  been  made  and  laws  enacted  in 
reprobation  of  this  practice;  and  pains,  ably  and  zealously 
conducted,  have  been  taken  to  induce  other  countries  to 
follow  the  example;  but  at  present  with  insufficient  effect; 
for  there  are  nations  which  adhere  to  the  practice,  under 
all  the  encouragement  which  their  own  laws  can  give 
it  What  is  the  doctrine  of  our  courts  of  the  law  of 
nations  relatively  to  them?  Why,  that  their  practice  is 
to  be  respected.'* 

But  destruction  of  another's  property  is  an  act  of  a  very 
different  nature.  It  is  forbidden  by  the  law  of  every  civil- 
ized nation.  Can  it  be  doubted  that  if  in  time  of  peace 
France  undertook  to  attack  and  demolish  British  property. 
Great  Britain  would  be  justified  in  interfering  and  cap- 
turing the  French  offenders  ?  Now  substitute  for  British 
property  in  this  illustration,  common  property,  that  is, 
property  belonging  not  to  one  nation  alone,  but  to  all 
nations  alike,  and  is  the  offence  of  destruction  any  less, 
but  not  rather  greater  ?  Such  an  act,  we  claim,  complies 
with  Lord  Stowell's  test  of  international  crime,  /.  ^.,  it 
is  an  act  which  is  **  unquestionably  and  legally  criminal  by 
the  universal  law  of  nations. 

In  applying  the  case  of  Le  Louis  to-the  present  ques- 
tion, Mr.  GoDKiN  has  disguised  the  actual  destruction 
threatened,  under  the  more  harmless  term,  **  the  killing  of 
seals  in  breeding  time.''  But  even  if  tlie  violation  of 
national  game  laws  regarding  seals  should  have  as  its  con- 
sequence merely  the  usual  diminution  of  the  species,  if 


Digitized  by 


Google 


8l8  THE  AMERICAN  SIDE  OF  THE 

such  a  violation  can  be  made  a  punishable  oflfence  by  an 
individual  or  a  national  owner,  why  is  it  not  equally  a 
punishable  oflfence  when  directed  against  all  mankind? 
The  absence  of  express  international  regulations  on  the 
subject,  which  is  unavoidable  under  the  present  imperfect 
organization  of  international  law,  aflFects  the  question  of 
notice  only  and  does  not  alter  the  character  of  the  of- 
fence. 

Mr.  GODKIN  objects,  further,  to  the  application  of  the 
term  contra  bonos  mores  to  a  method  of  sealing  which  he 
admits  to  be  destructive  of  the  species.  He  states  that  an 
act  to  be  contra  bonos  mores  must  be  one  which  is  '*  con- 
trary to  some  rule  of  conduct  which  is  recognized  by  civil- 
ized nations  to  be  a  rule  of  conduct  for  reasons  of  moral- 
ity.^^  Destruction  of  a  seal  fishery,  says  he,  is  not  immoral 
but  only  inexpedient.  We  do  not  agree  with  Mr.  Gk)DKiN 
that  immorality  is  of  necessity  implied  in  the  expression 
contra  bonos  mores,  A  more  natural  rendering  of  it  would 
appear  to  be  **  tortious"  or  ** criminal;  "  and  in  the  con- 
text in  which  Mr.  Blaine  employed  it,  ''internationally 
tortious  or  criminal.*'  Into  an  act  of  this  character,  immo- 
rality might  or  might  not  enter  as  in  the  case  of  ordinary 
torts  and  crimes.  Nevertheless  the  act  of  destruction  of 
the  world's  most  valuable  seal  fishery  falls  clearly  within 
the  terms  of  even  Mr.  Godkin's  interpretation  of  contra 
bonos  mores. 

If  to  take  the  property  df  another  is  immoral,  its 
destruction,  which  is  a  method  of  taking  precluding  a 
return,  is  doubly  so.  That  the  property  destroyed  is  not 
the  property  of  an  individual  or  of  one  nation,  but  of  all 
nations,  of  mankind  at  large,  renders  the  act  not  less  but 
rather  the  more  immoral. 

The  question  next  arises,  to  what  extent  and  by  what 
means  are  international  wrongs  of  this  character  prevented 
or  punished.  Does  the  equitable  maxim  ubijus  ibi  remedium 
prevail  in  international  as  well  as  in  private  jurisprudence  ? 
It  is  well  established  that  the  powers  may  in  concert  legis- 
late and  act  for  the  general  welfare  of  mankind.    Such  care 
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for  the  tiniversal  welfare  has  even  been  carried  to  the  length 
of  interfering  for  that  object  in  the  internal  affairs  of  nations. 
This  is  the  well-known  principle  of  intervention.  Promi- 
nent illustrations  of  it$  exercise  may  be  found  in  the  inter- 
national regulations  adopted  for  the  protection  of  the  lives 
or  rights  of  christians  in  Turkey  and  China.  An  instance 
in  which  the  motive  was  pterhaps  less  the  ^tual  safety  or 
welfare  of  those  in  whose  behalf  the  intervention  was 
undertaken  than  it  was  the  interests  of  commerce  and  the 
repose  of  Europe,  is  the  Greek  Revolution  of  1828.  Eng- 
land as  well  as  other  European  powers  then  determined 
that  the  welfare  of  mankind  at  large  authorized  interference 
in  and  control  over  the  acts  of  another  nation,  not  merely 
upon  the  high  seas  which  is  outside  of  all  national  juris- 
diction, but  even  within  the  limits  of  the  jurisdiction  of 
another  nation.  The  reasons  which  the  powers  then 
assigned  as  suifficient  for  that  intervention  are  given  in  the 
preamble  of  the  treaty  which  was  signed  by  France,  Russia 
and  Great  Britain,  at  London,  on  July  6,  1827,  ^"^  wherein 
it  is  recited  that  these  nations  werfe  ''penetrated  with  the 
necessity  of  putting  an  end  to  the  sanguinary  contest  which 
by  delivering  up  the  Greek  provinces  and  the  isles  of  the 
Archipelago  to  all  the  disorders  of  anarchy,  produces  daily 
impediments  to  the  commerce  of  the  European  States,  and 
gives  occasion  to  piracies  which  not  only  expose  the  sub- 
jects of  the  high  contracting  parties  to  considerable  losses, 
but,  besides,  render  necessary  burdensome  measures  of  pro- 
tection and  repression."* 

The  jurist  Wheaton,  commenting  on  this  recital  of 
reasons,  implies  that  the  protection  of  commerce  is  no  pre- 
text or  incidental  motive  merely.     He  writes: 

"Whatever,'  as  Sir  James  Mackintosh  said,  *a 
nation  may  lawfully  defend  for  itself,  it  may  defend  for 
another  nation  if  called  upon  to  interfere.'  The  interfer- 
ence of  the  christian  powers  to  put  an  end  to  this  bloody 
contest  might,  therefore,  have  been  safely  rested  upon  this 

'  Wbeaton'8  International  Law,  {  69. 
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ground  alone  without  appealing  to  the  interests  of  commerce 
and  of  the  repose  of  Europe,  which,  as  well  as  the  interests 
of  humanity,  are  alluded  to  in  the  treaty  as  the  determining 
motives  of  the  high  contracting  parties."* 

Now,  if  nations  may  for  the  common  welfare  of  man- 
kind or  for  their  commercial  interests  so  interfere  within 
the  confines  of  an  offending  nation,  can  it  be  doubted  that 
they  may  interfere  to  protect  common  property  and  uni- 
versal rights  outside  of  the  confines  of  an  offending  nation.  ? 
Can  it  seriously  be  questioned  that  the  powers  of  the  civil- 
ized world  possess  authority  to  protect  and  control  the  use 
of  property  reserved  for  the  use  of  all  mankind,  such  as  the 
Behring  Sea  seal  fishery?  We  have  already  shown  that  by 
destroying  the  fishery,  England,  in  Vattei^'s  language, 
** arrogates  to"  herself  ''an  exclusive  right  to  the  sea," 
and  we  may,  therefore,  aptly  quote  against  her  his  remarks: 
**That  a  nation  which  without  a  title  would  arrogate  to 
itself  an  exclusive  right  to  the  sea,  and  support  it  by  force, 
does  an  injury  to  all  nations  whose  common  right  it  violates, 
and  all  are  at  liberty  to  unite  against  it  in  order  to  repress 
such  an  attempt.  Nations  have  the  greatest  interest  in 
causing  the  law  of  nations,  which  is  the  basis  of  their 
tranquility,  to  be  universally  respected.  If  any  one  openly 
tramples  it  under  foot,  all  may  and  ought  to  rise  up  against 
him ;  and,  by  uniting  their  forces  to  chastise  the  common 
enemy,  they  will  discharge  their  duty  toward  themselves 
and  toward  human  society  of  which  they  are  members." 

But  it  is  perfectly  obvious  that  adequate  international 
protection  cannot  always  be  obtained  or  afforded  through 
the  regular  steps  of  convention,  treaty  and  concerted  action. 
In  many  cases,,  protection  of  the  common  rights  or  propert}*^ 
of  mankind  will  demand  immediate  action ;  before  inter- 
national justice  could  be  meted  out  by  regular  procedure, 
much  time  must  elapse,  and  during  the  interval  irreparable 
damage  might  ensue.  Delay  of  the  remedy  might  even 
lead  to  destruction  of  thie  subject  matter  of  the  dispute.    It 

^  Wheaton*s  International  Law,  I  69. 
=»  Vattel'8  Law  of  Nations,  J  283. 
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is  unreasonable  to  ask  that  the  relief  demanded  by  the 
exigencies  of  the  occasion  be  withheld  until  representatives 
of  all  nations  concerned  convene  and  authorize  some  definite 
course  of  action.  It  would,  for  instance,  be  disastrous 
stickling  for  international  propriety  to  insist  that  only  ex- 
pressly and  formally  delegated  agents  of  the  powers  can 
repel  a  trespass  upon  mankind*  s  common  property.  In 
international  as  well  as  in  municipal  law,  it  must  be  possible 
to  check  at  the  outset  acts  which  if  unchecked  will,  before 
the  arrival  of  relief  dispensed  through  the  slower  channels 
of  justice,  do  irreparable  damage.  In  municipal  law,  the 
danger  is  averted  by  the  interlocutory  injunction.  Such  a 
remedy  then  thefe  must  needs  be  for  the  perfect  protection 
of  common  rights  and  property  in  international  law.  The 
procedure  in  the  case  of  the  international  interlocutory  in- 
junction must,  of  course,  comply  with  the  necessities  of  the 
situation.  There  is  no  permanent  international  tribunal  to 
which  an  immediate  application  for  such  a  remedy  may  be 
made.  Therefore,  the  event  must  justify  the  act;  an 
appropriate  international  convention  must  subsequently 
ratify  the  enforcing  of  the  temporary  injunction,  or  else,  in 
close  analogy  to  municipal  law,  impose  upon  the  nation 
needlessly  applying  such  a  remedy  the  payment  of  damages 
for  the  consequence  of  its  rash  act. 

In  the  Behring  Sea  controversy  the  need  of  such  an 
immedifite  remedy,  as  that  above  discussed,  can  easily  be 
pointed  out.  In  1886,  the  methods  of  sealing  began  in 
the  Aleutian  Straits  and  in  the  open  waters  of  the  Behring 
Sea,  which  Mr.  Godkin's  assumption  justifies  us  in  charac- 
terizing as  methods  '*such  as  have  resulted  in  a  distinct 
diminution  in  the  number  of  seals  in  the  Behring  Sea,  and 
will  eventually  result  in  their  extermination."  For  three 
summers,  were  they  not  only  unchecked  by  Great  Britain, 
but  were  even  encouraged;  and  but  for  the  protests  and 
active  interference  on  the  part  of  the  United  States  these 
methods  would  doubtless  have  continued  to  be  employed  to 
this  day.  During  the  seasons  of  1891  and  1892  the  United 
States  was  forced  to  buy  off  British  sealing  by  renouncing 
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during  those  seasons  its  catch  upon  its  own  shores,  although 
this  had  always  been  conducted,  as  has  been  shown,  with 
perfect  safety  to  the  perpetuation  of  the  species.  From 
Secretary  Bayard's  circular  letter  of  August  19,  1887,  to 
the  recent  correspondence  resulting  in  the  selection  of  the 
Board  of  Arbitration  which  is  to  meet  in  Paris  during  the 
coming  winter,  frequent  eflForts  have  been  made  by  both 
countries  to  bring  the  matters  in  dispute  before  an  inter- 
national board  of  arbitration.  And  yet  now  at  the  end  of 
six  years,  the  questions  are  still  open  and  the  controversy 
unsettled. 

Is  it  seriously  maintained  by  Great  Britain  that  for  a 
period  of  six  years  during  which  time,  despite  everj'^  eflFort 
of  both  countries,  no  international  tribunal  could  be  agreed 
upon  to  which  to  submit  the  dispute,  the  slaughter  of  seals 
in  Behring  Sea  should  have  been  allowed  to  continue? 
Should  the  civilized  nations  of  the  earth,  including  the 
United  States,  have  been  passive  on-lookers  to  this  destruc- 
tion, simply  because  no  international  convention  had  com- 
missioned any  particular  one  of  them  to  step  in  and  inter- 
fere ?  Is  it  consistent  to  proceed  with  measures  for  the  set- 
tlement of  a  dispute,  and  at  the  same  time  to  take  no  steps 
for  the  preservation  of  the  subject-matter  itself?  It  would 
rival  the  famous  Jamdyce  chancery  suit,  if  when  the  digni- 
t^ies  of  the  high  contracting  parties  should  be  about  to 
set  their  hands  and  seals  to  an  agreement  having  for  its 
purpose  the  preservation  of  the  seal  species,  they  should 
suddenly  discover  that  the  seal  species  has  already  been 
exterminated.  The  mockery  which  such  a  discovery  would 
make  of  international  justice  would  be  crowned  on  learning 
that  this  extermination  was  the  work  of  one  of  the  high 
contracting  parties  themselves. 

There  is  another  analogy  from  the  private  law  injunc- 
tion which  should  be  noticed  here.  To  obtain  a  temporary  in- 
junction it  is  not  necessary  to  prove  beyond  doubt  that  the  act 
to  be  enjoined  will  work  irreparable  damage  but  simply  to 
%\vt.  prima  facia  evidence  of  that  fact  by  aflSdavit  Without 
wishing  to  institute  too  exact  parallels,  yet  we  think  that 
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the  solemn  statement  of  a  nation  must  in  International  Law 
be  equivalent  in  weight,  and  should  be  equivalent  in  eflfect 
to  such  an  affidavit  Therefore,  even  if  the  allegation  of  the 
United  States  regarding  the  destructiveness  of  the  British 
methods  of  catching  seals  be  untrue,  yet  Great  Britain 
should  have  desisted  from  the  methods  complained  of  until 
they  could  be  judicially  passed  upon.  This  is  not  asking 
that  she  permit  the  United  States  to  determine  the  fact  or 
the  law  finally.  In  the  matter  of  the  effect  of  pelagic  seal- 
ing upon  seal  life,  there  is  presented  between  the  two  coun- 
tries, a  clear-cut  issue  of  fact.  And  it  is  but  reasonable  and 
in  analogy  to  the  existing  principles  of  law  in  other  fields, 
to  demand  that  pending  the  decision  of  that  issue,  the  mat- 
ter and  the  property  shall  be  left  in  statu  quo.  It  is  better 
that  Great  Britain  should  forego  the  profits  of  a  few  season's 
catch,  than  that  the  fishery  be  destroyed  forever.  Nearly 
all  undressed  fur  seal  skins  are  shipped  to  London,  and  it 
is  estimated  that  their  dressing  and  dyeing  gave  employ- 
ment in  that  city  to  10,000  people.  Her  own  interest  in 
this  industry,  therefore,  furnishes  to  England  a  sufficient 
reason  for  avoiding  even  the  risk  of  injuring  the  seal  fish- 
ery; but  the  interest  which  the  world  has  in  the  preserva- 
tion of  this,  its  last  and  greatest  seal  rookery,  furnishes  an 
imperative  one. 

If,  as  has  been  shown,  more  speedy  action  than  that 
obtainable  through  regular  international  procedure  be  in 
many  cases  indispensable, — action  in  the  nature  of  a  tem- 
porary injunction, — by  whom  shall  such  injunction  be  en- 
forced ?  Necessarily  by  the  nation  or  nations  most  inter- 
ested in  averting  the  threatened  injury.  Sir  James  Mack- 
intosh says  that  *^  whatever  a  nation  may  lawfully  defend 
for  itself,  it  may  defend  for  another  people."'  It  would  be 
no  extension  of  the  spirit  of  this  remark,  to  extend  its 
letter  thus:  ''Whatever  a  nation  may  lawfully  defend  for 
itself,  it  may  defend  for  all  the  world."  The  lack  of  ex- 
press and  previous  international  sanction  in  such  national 

'  Wheaton*s  **  Law  of  Nations,*'  p  561. 
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interference  for  the  protection  of  international  rights,  is 
bridged  over  by  the  common  law  principles  of  agency  and 
ratification.  A  nation  which  in  an  emergency  takes  upon 
itself  to  act  as  an  agent  for  all  other  nations,  trusts  like 
any  ordinary  agent  to  the  subsequent  ratification  of  its  act 
by  the  principal  for  whom  it  acts.  But  that  ratification, 
when  given,  acts  retrospectively  and  lends  to  the  action  of 
the  agent  nation  all  the  sanction  and  force  which  the  action 
of  the  concerted  powers  under  the  same  circumstances 
would  have  had.  Nor  is  this  principle  of  agency  by  ratifi- 
cation new  in  its  application  to  International  Law.  The 
Berlin  Convention  of  1878  insisted  that  the  Treaty  of  San 
Stefano  which  embodied  the  results  of  the  Russo-Turkish 
War  then  just  concluded,  should  be  submitted  to  it  for 
revision  ^d  approval.  This  demand  was  rested  on  the 
theory  that  in  declaring  and  waging  war  upon  Turkey,  Rus- 
sia had  acted  as  agent  for  the  other  European  powers  who 
with  her  had  signed  the  Treaty  of  Paris  of  March  30,  1856. 
According  to  this  treaty  no  one  of  the  contracting  parties 
might  disturb  the  existing  condition  of  affairs  in  South- 
eastern Europe.  Russia  was  therefore  forced  either  to  plead 
guilty  to  a  breach  of  faith  toward  the  other  signatory  powers 
and  accept  from  them  such  penalty  therefor  as  they  might 
impose  upon  her,  or  else  admit  that  she  had  acted  as  their 
agent.  She  virtually  chose  the  latter  by  laying  the  treaty 
unreservedly  before  the  powers;  and  they  in  turn  revised 
the  treaty  in  many  most  essential  points.  England,  it  is 
now  interesting  to  remember,  was  then  foremost  in  advoca- 
ting this  international  agency  theory  against  Russia. 

The  foregoing  principles  inevitably  point  to  the  United 
States  as  the  nation  which  by  interest,  ability  and  circum- 
stance is  constituted  international  agent  to  intervene  for 
the  protection  of  the  seal  fishery  of  the  Behring  Sea.  The 
loss  involved  in  the  injury  of  this  fishery,  although  falling 
on  the  whole  civilized  world,  falls  first  and  most  severely 
upon  the  United  States.  The  United  States  is  intrenched 
in  the  islands  and  on  the  shores  of  that  part  of  Behring 
Sea  to  which  the  controversy  relates.     It  has  upon  that  sea 
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its  patrol  of  revenue  cutters  and  cruisers  for  the  enforce- 
ment of  obedience,  at  least  by  its  own  citizens,  to  the 
statutes  enacted  by  it  for  the  preservation  of  the  seal.  If, 
in  the  Behring  Sea  controversy,  international  law  is  to  be 
enforced  by  national  action,  it  is  difficult  to  see  how  a 
nation  can  be  more  naturally  and  logically  constituted  an 
agent  for  the  enforcement  of  that  law  than  is  the  United 
States. 

But  it  may  be  objected  that  the  United  States  has  not 
acted  in  the  function  of  agent,  has  named  no  principal, 
but,  on  the  contrary,  in  her  claims  of  national  jurisdiction 
over  the  waters  in  question  and  national  property  rights  in 
the  seal  fishery,  has  acted  solely  on  its  own  behalf. 
Whereas  in  order  to  admit  of  ratification,  the  act  to  be 
ratified  must  have  been  done,  not  on  account  of  the  actor 
or  some  third  person,  but  as  agent  for  and  on  behalf  of  the 
person  who  ratifies. 

We  reply  that  throughout  this'  controversy  the  United 
States  has  expressly  declared  its  action  to  have  been  taken 
not  with  a  view  to  its  own  interest  solely  but  as  well  in  the 
interest  of  the  civilized  world.  To  England,  it  has  re- 
peatedly made  clear  its  international  role.  The  universal 
interest  of  all  nations  in  the  preservation  from  destruction 
of  the  Behring  Sea  seal  fishery  has  ever  been  the  chiefest, 
sanction  to  which  the  United  States  has  reverted.  Through 
all  the  intricacies  of  the  diplomatic  discussion  of  questions 
of  jurisdiction  and  property  carried  on  between  the  two 
countries,  the  United  States  has  ever  kept  clearly  in  view 
the  welfare  of  the  seal  fishery  itself.  Said  Mr.  Blaine 
explicitly  to  Sir  Julian  Pauncefote:  in  order  to  estab- 
lish the  ground  that  the  Canadian  vessels  were  engaged  in 
a  pursuit  which  was  in  itself  contra  bonos  mores^  ''  it  is  not 
necessary  to  argue  the  question  of  the  extent  and  nature 
of  the  sovereignty  of  this  government  over  the  waters  of 
the  Behring  Sea;  it  is  not  necessary  to  explain,  certainly 
not  to  define,  the  powers  and  privileges  ceded  by  His  Im- 
perial Majesty,  the  Emperor  of  Russia,  in  the  treaty  by 
which  the  Alaskan  territory  was  transferred  to  the  United 
53 
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States.  The  weighty  considerations  growing  out  of  the 
acquisition  of  that  territory,  with  all  the  rights  on  land 
and  sea  inseparably  connected  therewith,  may  be  safely  left 
out  of  view,  while  the  grounds  are  set  forth  upon  which 
this  Government  rests  its  justification  for  the  action  com- 
plained of  by  Her  Majesty's  Government*'  * 

The  grounds,  which  he  then  proceeds  to  set  forth,  are 
the  value  of  the  seal  fishery  to   the  world,   the  prudent 
manner  in  which  the  taking  of  seals  had  theretofore  been 
conducted,  and  the  inevitable  extermination  of  the  species  " 
which  pelagic  sealing  threatened. 

This  prevailing  thought  of  the  preservation  of  the 
seal,  independently  of  all  national  considerations,  has  been 
present  even  in  the  incipiency  of  the  controversy.  When, 
in  1887,  Secretary  Bayard  sent  circular  letters  to  our  rep- 
resentatives in  Great.  Britain,  Germany,  France,  Japan, 
Russia  and  Norway-Sweden  with  reference  to  an  interna- 
tional settlement  of  the  difficulty,  he  summed  up  the  situ- 
ation thus: 

**  Recent  occurrences  have  drawn  the  attention  of  this 
department  to  the  necessity  of  taking  steps  for  the  better 
protection  of  the  fur-seal  fisheries  in  Behring  Sea. 

**  Without  raising  any  question  as  to  the  exceptional 
measures  which  the  peculiar  character  of  the  property  in 
question  might  justify  this  Government  in  taking,  and 
without  reference  to  any  exceptional  marine  jurisdiction 
that  might  properly  be  claimed  for  that  end,  it  is  deemed 
advisable — and  I  am  instructed  by  the  President  so  to 
inform  you — to  attain  the  desired  ends  by  international  co- 
operation." 

Our  ministers  to  these  countries  were  thereupon  '*  in- 
structed to  draw  the  attention  of  the  government  to  which  " 
they  were  respectively  **  accredited,  to  the  subject,  and  to 
invite  it  to  enter  into  such  an  arrangement  with  the  Gov- 
ernment of  the  United  States  as  will  prevent  the  citizens 
of  either  country  from  killing  seal  in  Behring  Sea  at  such 
times  and  places,  and  by  such  methods  as  at  present  are 

*  Letter  from  Mr.  Bi^aikb  to  Sir  Juuan  Padncbfotb,  Jan.  22, 1890. 
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pursued,  and  which  threaten  the  speedy  extermination  of 
those  animals  and  consequent  serious  loss  to  mankind.''^ 

Later,  the  British  Government  is  informed  by  the 
United  States:.  *'  In  the  judgment  of  this  Government  the 
law  of  the  sea  is  not  lawlessness.  Nor  can  the  law  of  the 
sea  and  the  liberty  which.it  confers  and  which  it  protects, 
be  perverted  to  justify  acts  which  are  immoral  in  themselves, 
which  inevitably  tend  to  results  against  the  interests  and 
against  the  welfare  of  mankind.  .  .  .  The  forcible 
resistance  to  which  this  Government  is  constrained  in  the 
Behring  Sea  is,  in  the  President's  judgment,  demanded, 
not  only  by  the  necessity  of  defending  the  traditional  and 
long-established  rights  of  the  United  States,  but  also  the 
rights  of  good  government  and  of  good  morals  the  world 
over.*'* 

*'In  exterminating  the  species,"  wrote  the  same  pen, 
**an  article  useful  to  mankind  is  totally  destroyed  in  order 
that  temporary  and  immoral  gain  may  be  acquired  by  a  few 
persons." 

And  even  more  clearly  did  Mr.  Blaine  state  this  non- 
national  character  of  United  States  interference  and  its 
role  as  universal  agent,  when,  in  replying  to  the  protests  of 
the  British  Government  against  our  seizure  of  Canadian 
sealing  schooners,  he  threw  upon  England  the  burden  of 
justification  thus : 

**In  turn  I  am  instructed  by  the  President  to  protest 
against  the  course  of  the  British  Government  in  authorizing, 
encouraging  and  protecting  vessels  which  are  not  only 
interfering  with  American  rights  in  the  Behring  Sea,  but 
which  are  doing  violence  as  well  to  the  rights  of  the  civil- 
ized world."' 

It  remains  to  observe  how  the  theory  of  international 

jurisdiction  in  Behring  Sea  and  commonalty  of  property  in 

its  fisheries  aiFects  the  question  of  damages  for  loss  sustained 

^     in  consequence  of  injury  to  or  the  cessation  of  the  seal 

^Letter  from  Mr.  Bayard,  Secretary  of  State,  to  Mr.  Vignaud, 
August  19,  1887. 

'I/ettcr  from  Mr.  Bi«ainb  to  Sir  Juuan  PauncEFOTB,  May  29,  189a 
'  Letter,  Bi^inb-Pauncbfotb,  May  29,  189a 
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industry.  We  think  that  the  theory  upon  which  the  right- 
fulness of  United  States'  interference  to  prevent  the  wanton 
destruction  of  the  seal  is  decided,  be  it  that  of  national 
jurisdiction  or  that  of  international  agency,  will  not  aflFect 
the  amount  of  damages  if  any  to  be  awarded  to  the  United 
States.  On  the  theory  treated  in  this  article,  damages  if 
awarded  should  be  for  the  infringement  of  international  or 
universal  rights  rather  than  national.  They  would  thus  be 
awarded  to  all  nations  concerned  rather  than  directly  to  any 
one  nation.  A  limit  to  the  number  of  recipients  of  such  an 
international  award  might  well  be  found  in  the  possibility 
of  liquidating  the  amount  of  injury  sustained.  A  large 
part  of  the  loss  resulting  from  the  cessation  of  the  seal 
catch  since  the  adoption  of  the  modus  vivendi  has  undoubt- 
edly fallen  upon  Great  Britain  herself,  for,  as  we  have  said, 
the  seal-skin  trade  has  its  centre  in  London.  But  upon  the 
United  States  chiefly  has  fallen  the  loss  in  question.  Not 
only  has  the  wanton  slaughter  of  seals  by  Canadian  sealers 
so  far  lessened  the  number  that  come  to  our  shores  that 
such  a  partisan  authority  as  the  Inspector  of  Fisheries  for 
British  Columbia  asserts  that  a  continuation  of  such  methods 
of  sealing  *'will  soon  deplete  our  fiir  seal  fishery;''^  but 
Great  Britain  has  demanded  as  a  condition  precedent  of  a 
close  season  in  these  waters  on  her  part,  that  the  United 
States  shall  forego  its  entire  catch  in  excess  of  7,500 — ^the 
bare  number  necessary  (in  the  language  of  the  modtis 
vivendi)  **for  the  subsistence  and  care  of  the  natives." 
Both  Mr.  Blaine  and  Mr.  Bayard  have  pointed  out  that 
the  value  of  Alaska  consists  in  the  seal  fisheries.  By  caus- 
ing the  United  States  the  temporary  loss  of  the  profits  from 
these  fisheries,  Great  Britain  has  temporarily  lost  to  the 
United  States  that  resource  of  Alaska  for  the  sake  of  which 
in  1867  it  purchased  the  territory.  This  loss  is  fairly  rep- 
resented by  the  annual  rental  paid  to  the  United  States  by 
the  Alaska  Company  for  the  privilege  of  the  exclusive 
catching  of  seals  on  the  Pribyloff  Islands.  This  rental  is 
the  cost  at  which  for  the  past  twenty  years  the  Company 

'  Report  of  Thomas  Mowat. 
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has  found  it  profitable  to  carry  on  its  business.  But,  in 
addition  to  this,  the  Alaska  Company,  through  the  Govern- 
ment of  the  United  States,  should  have  re-imbursed  to  it 
the  profits  from  which  the  prohibition  of  seal  catching  con- 
tained in  the  modus  idvendi  and  demanded  by  Great  Britain, 
has  cut  it  off. 

According  to  such  a  standard  of  amount  and  distribu- 
tion, we  submit  that  the  International  Board  of  Arbitration 
might  justly  award  damages.  If  its  decision  as  to  the  facts 
of  seal  life  with  reference  to  the  effect  of  pelagic  sealing 
be  the  same  as  that  conceded  and  assumed  in  the  discussion 
of  the  legal  questions  in  this  controversy,  the  damages  so 
awarded  should  be  decreed  to  be  paid  by  Great  Britain. 
New  VorA,  November^  i8g2. 
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HON.  CLEMENT  B.  PENROSE. 

ABsictedby 
Alf&bd  Roland  Haio. 


Pulling's  Estate — Lothrop's  Appeal.*    Supreme 
•  Court  of  Michigan. 


Ante-nupHal  Release  of  Dower, 

By  an  ante-nnptial  agreement,  in  consideration  of  five  dollars  and 
love  and  affection,  a  woman,  of  40  years,  released  all  claim  which  she,  **  as 
widow,  '*  might  have  in  the  estate  of  her  intended  husband  (who  was  a  wid- 
ower of  75  years  with  children),  "  whether  in  right  of  dower  or  as  her  dis- 
tributive share  in  the  personalty  or  othenyise,  under  the  laws  of  the  State." 
Two  days  later  the  woman  signed  a  declaration,  reciting  the  contemplated 
marriage  and  the  execution  of  the  ante-nuptial  agreement,  in  which  she 
stated,  '*  that  the  money  value  makes  no  difference  in  my  action.  I  do 
not  care  to  know  the  value  of  his  estate;  it  is  the  same  to  me  whether  it 
be  |i,ooo  or  |5oo,ooo.  In  view  of  the  information  that  the  value  of  his 
estate  may  be  $500,000,  I  repeat  and  confirm  my  said  deed  of  relinquish- 
ment. I  sign  this  statement,  that  there  may  be  no  question  but  that  I 
fully  understood  what  I  was  doing."  Three  d^ys  later  the  marriage  was 
celebrated.  On  that  day  the  husband  executed  a  paper,  which  was  found 
upon  his  death,  about  ten  weeks  afterward,  wherein  he  said:  '*  I  expect 
to  provide  for  her  future,  consistent  with  my  ability  in  a  financial  way;  she 
confided  in  me  entirely  about  doing  for  her  what  was  just  and  proper." 
During  the  marital  relation  he  conveyed  to  his  wife  a  life  estate  in  his 
homestead,  valued  at  |io,ooo,  and  |i,5oo  worth  of  furniture  therein.  In 
his  will  he  made  no  provision  for  his  widow.  His  estate  consisted  of 
|88,ooo  in  personalty  and  $40,000  in  realty,  besides  the  homestead,  and 
his  widow  claimed  her  distributive  share. 

Held:  That  neither  at  the  common  law  nor  under  the  Statute  of  the 
State  did  the  ante-nuptial  release  bar  dower.  Its  enforcement  would  be 
the  perpetration  of  a  fraud.  The  relation  was  one  of  confidence.  The 
declaration  of  the  woman  that  she  did  not  care  to  know  the  value  of  the 
estate,  was  explained  by  the  paper  signed  by  the  husband  upon  the  day 
of  marriage.  The  widow  was  accordingly  awarded  her  distributive  share 
of  the  personalty. 

^Reported  in  52  N.  W.  Rep.,  1116.    Decided  Oct.  4,  1892. 

Digitized  by  VjOOQ IC 


832 


TX)WER,    AND  ANTE-NUPTIAL 


Statement  of  Case. 

Error  to  the  Circuit  Court  of  Wayne  County,  upon 
an  appeal  thereto  from  an  order  of  the  Probate  Court, 
awarding  Jeane  W.  Pulling  her  distributive  share  of  the  per- 
sonal estate  of  Dr.  Henry  P.  Pulling,  deceased.  Ada 
M.  Lothrop,  €L  aL^  heirs  at  law,  took  this  writ  of  error. 
Affirmed. 

Opinion  by  Long,  J. 

DOWKR,   AND  ANTK-NUPTIAI,  RSI^BASS  OF  DOWKR. 

Wright  considered  it  a  branch  of 
the  Norman  doctrine  of  fiefs  or 
tenures.  If  so,  it  was  no  more  than 
a  local  custom.  It  was  no  part  of 
the  primitive  Feudal  System,  and 
had  no  feudal  reasons  for  its  inven- 
tion; but  was  expressly  introduced 
therein  by  the  Emperor  Frederick 
II,  the  contemporary  of  Henry  III, 
of  England.  Before  this  reign,  bow- 
ever,  dower  in  lands  in  England 
was  recognized.  In  course  of  time, 
from  a  mere  interest  in  personalty 
dower  was  extended  to  a  condi- 
tional allowance  in  one-half  of  the 
husband's  lands.  If  the  husband 
left  children,  dower  was  forfeited 
by  incontinency  or  re-marriage  of 
the  widow.  In  the  Introduction  to 
the  Great  Charter  of  Henry  I  ( A,D. 
iioi),  it  is  provided:  **  If  the  wife 
survive  her  husband,  and  there  be 
no  children,  she  shall  haye  her 
dower;  but  if  there  be  children,, 
she  shall  have  her  dower  only  so 
long  as  she  lives  chastely.*'  Dur- 
ing the  reign  of  Henry  II,  the 
usual  species  of  dower  was  dower 
ad  ostium  ecclesia^  which  was 
**  where  tenant  in  fee  simple  of  full 
age,  openly  at  the  church  door, 
where  all  marriages  were  formerly 
celebrated,  after  affiance  made  and 
troth  plighted  between  them,  doth 
endow  the  wife  with  the  whole,  or 
such  quantity  as  he  shall  please,  of 
his  lands;  at  the  same  time  speci- 


Dower,  by  the  common  law,  is  the 
widow*s  life  estate  in  a  third  part 
of  the  lands  and  tenements  whereof 
her  husband  was  seised  of  an  estate 
of  inheritance  at  any  time  during 
the  coverture.  Although  the  word 
is  derived  from  the  Latin,  the 
Roman  *'  marriage  portion  **  (con- 
sisting of  money,  goods  or  lands), 
denominated  dos^  was  brought  by 
the  wife  to  the  husband.  Provi- 
sion out  of  the  husband's  estate 
for  the  sustenance  of  the  widow  and 
education  and  nurture  of  the  chil- 
dren, seems  to  have  originated 
among  the  ancient  Germans,  con- 
cerning whose  customs  Tacitus 
wrote:  Do  tent  non  uxortnarito^  sed 
uxori  maritus  offert.  The  same 
custom  prevailed  among  the  Goths, 
Visigoths  and  Burgundians,  who 
applied  it  at  first  to  chattels.  As 
successive  conquests  insured  the 
permanency  of  their  land  acquisi- 
tions, affection,  with  generosity  of 
principles,  prompted  the  extension 
of  dower  to  land.  Danish  historians 
record  the  introduction  of  dower 
into  their  country  by  Sweyn,  the 
father  of  Canute,  in  gratitude  to 
the  ladies  who  ransomed  him  with 
their  jewels  when  a  captive  among 
the  Vandals.  Among  the  Saxons 
dower  was  limited  to  personalty. 
There  are  no  traces  of  dower  in 
English  lands  previous  to  the 
Norman   Conquest.      Sir  Martin 
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fying  and  ascertaining  the  same; 
on  which  the  wife,  after  her  hus- 
band's death,  may  enter  without 
further  ceremony:  *'  Co.  Lilt.,  39; 
2  Blacks.  Com.,  133.  But  the 
feudal  restraints  would  not  allow 
an  endowment  of  over  one-third 
part  of  the  lands,  and  less  than  that 
was  encouraged  in  the  interest  of 
the  feudal  lord.  If  no  dower  was 
assigned  at  the  church  porch,  then 
the  common  law  endowed  the  wife 
with  one-third  part  of  the  lands 
and  tenements  of  which  the  hus- 
band was  seised  at  the  time  of  the 
marriage.  This  was  called  dos  ra- 
tionabilis.  If  the  husband  pos- 
sessed only  personalty,  and  no 
agreement  was  made  as  to  dower 
in  realty  subsequently  to  be  ac- 
quired, the  endowment  in  goods, 
chattels  or  money  at  the  marriage 
was  sufficient  for  all  time.  By 
Magna  Charta  common  law  dower 
was  extended  to  the  third  part  of 
all  lands  which  the  husband  had 
held  at  any  time  during  coverture, 
in  these  words:  "But  the  third 
part  of  all  the  lands  of  which  her 
husband  was  possessed  in  his  life- 
time, shall  be  assigned  to  her  for 
her  dower,  except  she  has  been  en- 
dowed with  less  at  the  church 
door.*'  Thereafter,  if  at  any  time 
during  the  coverture  the  husband 
became  solely  seised  of  any  estate 
of  inheritance  in  lands  to  which 
any  issue,  which  the  wife  might 
have  had,  might,  by  possibility, 
have  been  heir,  she  from  that  time 
became  entitled,  on  his  decease,  to 
have  one  equal  third  part  of  the 
same  lands  allotted  to  her,  to  be 
enjoyed  (by  her  in  severalty)  dur- 
ing the  remainder  of  her  life: 
Williams  on  Real  Property,  6  Am. 
Ed.,  232;  2  Blacks.  Com.,  131-134. 
In  England,  since  January  i,  1834, 
a  widow  is  not  entitled  to  dower 


out^of  any  land  which  shall  have 
been  absolutely  disposed  of  by  her 
husband  in  his  lifetime  or  by  his 
will;  she  is  only  entitled  to  dower 
as  against  the  heir-at-law,  but  not 
as  against  the  devisee  or  the  pur- 
chaser under  any  deed  in  which 
she  has  not  joined.  If  the  hus- 
band dies  intestate,  the  wife  has 
her  dower  in  lands  of  which  he  was 
possessed,  unless  he  had  executed 
a  declaration  to  the  contrary : 
Statute  3  and  4  Williams  IV,  c. 
105;  Williams  on  Real  Property,  6 
Am.  Ed.  232,  236,  237;  4  Kent's 
Com.,  51. 

Irrespective  of  statutory  enact- 
ments and  the  common  law  method 
of  barring  dower  by  fine  or  com- 
mon recovery,  at  common  law,  the 
right  of  dower,  having  once  at- 
tached, adhered  to  the  land  not- 
withstanding a  sale  or  devise  by 
the  husband,  unless  the  wife's  con- 
currence were  obtained  by  a  release 
of  her  dower,  the  familiar  instance 
of  this  being  her  joining  in  the 
conveyance  as  a  grantor  or  mort- 
gagor. The  common  law  of  Penn- 
sylvania permitted  it  to  be  barred 
by  deed  with  separate  acknowledg- 
ment, and  this  irrespective  of  the 
Act  of  February  24,  1770;  Lloyd  v, 
Taylor,  i  Dallas,  17.  By  legislative 
enactments  in  New  Hampshire, 
Vermont,  Connecticut,  Delaware, 
Tennessee,  Florida  and  Georgia, 
the  widow  has  dower  only  in  such 
lands  whereof  her  husband  died 
seised:  Stimson's  Am.  Stat.  Law, 
§  3202;  Stewart  v,  Stewart.  5  Conn., 
317;  Combs  V,  Young,  4  Yerger 
(Tenn.),  218;  Reid  v,  Campbell, 
Meigs  (Tenn.),  388;  Thayer  v. 
Thayer,  14  Vt,  107.  This  is  also 
the  law  in  Scotland.  In  Maine* 
New  Hampshire  and  Massachusetts, 
a  widow  has  no  dower  in  wild  land, 
since  it  would  be  useless  unless  she 
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improTcd  it:  Stimson's  Am.  Stat. 
Law,  i  3219;  Conner  v.  Shepherd, 
15  Mass.  164;  White  v.  Willis,  7 
Pick.,  143;  Johnson  v.  Perley,  2  N. 
H.,  56.  If  the  husband's  alienee 
improve  snch  land  before  his  death, 
the  widow  has  no  dower  in  it,  since 
her  hnsband  was  seised  of  no  estate 
therein  of  which  she  was  dowable: 
Webb  V,  Townsend,  i  Pick.,  21. 
This,  however,  is  not  the  law  in 
Pennsylvania:  Thompson  v.  Mor- 
row, 5  S.  &  R.,  290. 

By  the  common  law  of  England 
a  widow's  right  to  dower  was  inde- 
pendent of  the  debts  of  her  hus- 
band; but  the  contrary  rule  gen- 
erally prevailing  in  the  United 
States  gives  the  rights  of  creditors 
precedence  over  the  widow's  dower: 
Gardiner  v.  Miles,  5  Gill,  94;  I^ondon 
V,  London,  i  Humph.,  i.  In  Combs 
V.  Young,  4  Yerger  (Tenn.)  218, 
however,  it  was  decided  that  the 
right  of  the  widow  to  dower  in  the 
lands  of  which  the  husband  died 
seised  and  possessed,  is  preferred 
to  that  of  the  husband's  creditors. 
Statutes  in  North  Carolina  and  In- 
diana have  declared  the  widow's 
dower  to  be  paramount  to  creditor's 
claims.  In  Pennsylvania  the  sale 
of  lands  upon  judicial  process 
against  the  husband,  before  or  after 
his  death,  defeats  dower  therein: 
Graff  V,  Smith,  i  Dallas,  484;  Scott 
V.  Crosdale,  2  Id.,  127.  But  noth- 
ing short  of  a  judicial  sale  works 
an  extinguishment.  Thus  an  as- 
signment by  the  husband  expressly 
for  the  payment  of  debts  will  not  bar 
his  wife's  dower:  Keller  v,  Michael, 
2  Yeates,  300;  Eberle  v.  Fisher,  13 
Pa.,  526;  Helfrich  v,  Obermyer,  15 
Id.,  113;  Worcester  v,  Clark,  2 
Grant,  87.  A  sale  of  the  lands  of  a 
bankrupt  by  the  assignee  does  not 
divest  the  dower  of  the  bankrupt's 


wife:  Lazear  v.  Porter,  87  Pa.,  513. 
In  the  same  State  dower  is  barred 
by  a  sale  under  a  levari  facias  on 
a  mortgage  in  which  the  wife  did 
notjoin:  Scott  v,  Crosdale,  2  Dallas, 
127;  Killinger  z/.  Reidenhauer,  6  S. 
&  R.,  534;  Reed  v,  Morrison,  12 
Id.,  21;  by.  a  sale  under  testamen- 
tary power  for  the  payment  of 
debts:  Hannum  v.  Spear,  i  Yeates, 
553;  MitcheU  v.  Mitchell,  8  Pa., 
126;  and  by  a  sale  under  authority 
of  the  Orphans'  Court,  though  not 
bya  sale  under  voluntary  assign- 
ment for  the  benefit  of  creditors: 
Helfrich  v,  Obermyer,  15  Pa.,  113; 
Lazear  v.  Porter;  87  Id.,  513.  The 
reason  for  the  extinguishment  of 
dower  in  these  cases  without  judi- 
cial process  against  the  wife  is,  that 
her  right  is  subordinate  to  the 
rights  of  creditors;  she  is  only  en- 
titled to  the  surplus  after  their 
claims  are  satisfied:  Mitchell  v. 
Mitchell,  8  Pa.,  126,  127.  The 
right  of  dower  is  a  mere  incident 
of  the  marital  relation,  and  does  not 
attach  to  the  husband's  estate  for 
the  purposes  of  enjoyment  until 
all  his  debts  are  paid.  Lands  are 
assets  for  the  payment  of  debts: 
Directors  of  Poor  v,  Royer,  43  Pa., 

146,  153- 

At  the  common  law  it  was  neces- 
sary that  the  husband  be  seised  of 
a  legal  estate  of  inheritance,  as  dis- 
tinguished from  an  equitable  estate 
under  Chancery  liberality.  Though 
the  Court  of  Chancery  allowed 
curtesy  in  the  equitable  estates  of 
wives,  it  did  not  permit  dower  in 
the  equitable  estates  of  husbands: 
D'Arcy  v.  Blake,  2  Schoales  & 
Lefroy,  388;  Chaplin  v.  Chaplin,  3 
P.  Wms.,  229, 234;  Smith  v,  Adams, 
5  De  Gex,  M.  &  G.,  712;  Ransom 
V.  Ransom,  17  Fed.  Rep.,  331,  333  ; 
Dubs  V,  Dubs,  31   Pa.,  149.    The 
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legal  title  not  being  in  the  husband, 
a  wife  at  common  law  had  no  dower 
in  an  eqnity  of  redemption:  4 
Kent's  Cbm.,  43,  44;  Dizon  v.  Sa- 
ville,  Br.  Ch.  Cas.,  328;  Stelle  v. 
Carroll,  12  Peters,  201,  205;  May- 
bury  V.  Brien,  15  Id.,  21,  38.  In 
the  United  States  custom  and  leg- 
islation have  generally  permitted 
dower  in  the  equitable  estate  of  a 
husband.  A  contrary  rule  never 
cfxisted  in  Pennsylvania:  'Shoe- 
maker V.  Walker,  2  S.  &  R.,  534; 
Reed  v.  Morrison,  12  Id.,  18;  Kelly 
V,  Meban,  2  Yeates,  515;  Jones  v» 
Patterson,  12  Pa.,  149;  Pritts  v, 
Richey,  29  Id.,  71,  76;  Dubs  v. 
Dubs,  ^i  Id.,  149;  Junk  v.  Canon, 
34  Id.,  286.  The  common  law  rule 
was  abolished  by  implication  in 
Arkansas:  Blakeney  v,  Ferguson, 
20  Ark.,  547;  Blirby  v,  Vantreece, 
26  Id.,  368,  370,  and  expressly  in 
England:  Statute  of  3  and  4  Wil- 
liam IV,  c.  105.  In  Alabama,  Har- 
rison V.  Boyd,  36  Ala.,  503;  Illinois, 
Greenbaum  v,  Austrian,  70  111.,  591; 
Kentucky,Gully  v.  Ray,  18  B.  Mon., 
107;  Maryland,  Gleen  v.  Clark,  53 
Md.,  580,  604;  Missouri,  Duke  v, 
Brandt,  51  Mo.,  221,  225;  New 
Jersey,  Boyd  v,  Thompson,  21  N. 
J.  I,.,  58,  61;  22  Id.,  543,  548;  New 
York,  Hicks  v.  Stebbins,  3  Lans., 
39;  Johnson  v,  Thomas,  2  Paige, 
377;  Hawley  v,  James,  5  Id.,  318; 
North  Carolina,  Klutts  v,  Klutts,  5 
Jones  Eq.,  80;  Ohio,  Abbott  v.  Bos- 
worth,  36  Ohio  St,  605;  Virginia, 
Blair  v,  Thompson,  11  Gratt,  441; 
and  in  Rhode  Island,  Tennessee 
and  West  Virginia:  Stimson*s  Am. 
Stat.  Law,  J  3212-17.  The  common 
law  rule  that  dower  attached  only 
to  legal  estates,  still  exists  in  Con- 
necticut, Steadman  v.  Fortune,  5 
Conn.,  462;  Delaware,  Conroy  v. 
Conroy,  3  Del.  Ch.,  407;  Georgia, 
Day  V,  Solomon,  40  Ga.,  32;  Maine, 


Mann  v,  Edson,  39  Me.,  25;  Kidder 
V,  Blaisdell,45  Id.,  461;  Massachu- 
setts, Reed  v.  Whitney,  7  Gray, 
533»  538;  Michigan,  May  v.  Sprecht, 
I  Mich.,  187;  New  Hampshire, 
Hobbinson  v,  Dumas,  42  N.  H.,  296; 
Oregon,  Famum  v,  Loomis,  2  Ore., 
29;  South  Carolina,  Secrest  v.  Mc- 
Keuna,  6  Rich.  Eq.,  72;  Vermont, 
Jenry  v,  Jenry,  24  Vt.,  324,  and  in 
Florida  and  Wisconsin:  Stimson*s 
Am.  Stat.  Law,  U  3213,  3214,  3215. 
At  common  law  a  widow  is  entitled 
to  dower  in  the  whole  of  land 
mortgaged  or  incumbered  by  the 
husband  after  marriage  by  a  con- 
veyance in  which  she  had  not 
joined,  if  not  otherwise  barred,  ex- 
cept in  those  States  where  by 
statute  she  is  only  endowed  of  land 
whereof  the  husband  died  seised. 
In  some  States  there  are  special 
statutory  provisions  to  the  effect 
that  if  the  husband  purchase  land 
during  coverture  and  give  a  pur- 
chase-money mortgage,  she  only 
has  dower  in  the  equity  even  though 
she  did  not  join  in  the  mortgage. 
In  lands  mortgaged  before  marriage 
the  wife  has  dower,  if  at  all,  only 
in  the  equity  of  redemption,  and 
statutes  in  Massachusetts,  Maine, 
Vermont,  New  York,  Illinois, 
Michigan,  Wisconsin,  Nebraska, 
Virginia,  West  Virginia,  Arkansas 
and  Oregon  give  her  dower  as 
against  all  but  the  mortgagee.  Un- 
less a  husband  mortgagee  acquires 
an  absolute  estate  in  the  mortgaged 
lands  during  coverture,  the  widow 
has  no  dower  therein,  notwith- 
standing statutory  provisions,  since 
a  mortgage  is  considered  as  pass- 
ing no  title,  or  is  deemed  to  be 
personalty:  Stimson's  Am.  Stat. 
Law,  supra.  In  the  United  States 
generally  a  mortgage  is  considered 
as  a  mere  security  for  a  debt,  and 
the  mortgagor  legally  as  well  as 
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equitably  seised  except  as  to  the 
mortgagee  and  his  assigns:  Barker 
V,  Parker,  17  Masa,  564;  Simon  ton 
V,  Gray,  34  Maine,  50;  Runyan  v, 
Stewart,  12  Barbour,  537.  There- 
fore, should  the  husband  release 
the  equity  of  redemption,  the  wife 
is  entitled  at  his  death  to  her  dower 
in  the  lands  subject  to  the  mort- 
gage; if  they  are  sold  under  the 
mortgage  her  claim  is  for  dower  in 
the  surplus  proceeds,  if  any  there  be: 
4  Kent's  Com.,  44,  45;  Shoemaker 
V,  Walker,  2  S.  &  R.,  554;  Reed  v, 
Morrison,  12  Id.,  18;  Smiley  v. 
Wright,  2  Ohio,  507;  Crabb  v,  Pratt, 
15  Ala.,  843;  Robinson  v.  Miller,  i 
6.  Monroe,  91;  Barker  v,  Parker, 
17  Mass.,  564;  Kortright  v,  Cady, 
21-  N.  Y.,  343;  Slaughter  v.  Cul- 
pepper, 44  Ga.,  319;  5  Am.  &  Eng. 
Ency.  of  Law,  899,  et  seq.  But 
common  law  dower  has  never  ex- 
isted, or  has  been  abolished  (other 
analogous  estates  existing  in  its 
place)  in  Arizona,  California,  Col- 
orado, Dakota,  Idaho,  Indiana, 
Iowa,  Kansas,  Louisiana  (where 
the  civil  law  obtains),  Minne- 
sota, Mississippi,  Nevada,  Texas, 
Utah,  Washington  and  Wyoming. 
In  the  other  States  it  exists  in  a 
more  or  less  modified  form:  thus 
in  Connecticut,  possession  is  sub- 
stituted for  seisin;  in  Alabama,  the 
interest  in  one-half;  in  Arkansas, 
dower  is  given  in  personalty;  in 
Missouri,  in  leaseholds;  in  Ohio,  in 
remainders;  in  other  States,  as  we 
have  seen,  it  is  allowable  in  equit- 
able estates,  and  in  some  is  confined 
to  property  of  which  the  husband  is 
seised  at  his  death:  Stimson*s  Am. 
Stat.  Law,  J  3202. 

A  widow  could  only  have  dower 
in  an  estate  held  in  severalty  or  in 
common.  She  could  not  claim 
dower  in  a  joint  tenancy,  since  upon 


the  decease  of  a  joint  tenant  the 
surviving  tenants  are  entitled,  un- 
der the  original  gift,  to  the  whole 
estate,  and  its  nature  permits  no 
intrusion :  the  husband  is  never 
solely  seised:  Co.  Litt,  ?i,  b;  Wil- 
liams on  Real  Property,  6  Am.  Ed., 
233;  Maybury  v.  Brien,  15  Peters, 
21,  37.  When  partition  occurs  be- 
tween tenants  in  common  dower 
attaches  to  the  ascertained  purpart 
of  the  husband:  Potter  v.  Wheeler, 
13  Mass.,  504;  Mosher  v,  Mosher, 
32  Maine,  412.  The  inchoate  right 
of  dower  of  the  wife  of  a  tenant  in 
common  is  defeated  by  a  sale  in 
partition  of  the  common  property, 
although  she  is  not  a  partjr  to  the 
proceedings:  Holley  v.  Glover  (S. 
C),  16  L.  R.  A,,  776. 

While  the  estate  must  be  one  of 
inheritance,  issue  need  not  actually 
be  bom,  though  had  the  wife  chil- 
dren they  must  have  inherited.  The 
husband  must  have  seisin.  There 
can  be  no  dower  in  an  estate  for 
years:  Spangler  v.  Stanler,  i  Md. 
Ch.,  36;  Whitmire  v.  Wright,  22 
So.  Car.,  446;  or  in  estates  at  will: 
4  Coke,  22  a,  22  b.  A  wife  can  have 
no  dower  out  of  an  estate  in  re- 
mainder expectant  on  an  estate  of 
freehold,  since  there  is  no  seisin  in 
the  hii^band;  though  she  is  dowable 
of  a  reversion  expectant  on  a  term 
for  years,  as  in  that  instance  the 
husband  is  seised  of  the  freehold: 
Co.  Litt.,  32  a;  Dunham  v,  Osbom, 
I  Paige,  634;  Green  v.  Putnam,  i 
Barbour,  500;  Otis  v,  Parshley,  10 
N.  H.,  403;  Eldredge  v.  Forestal,  7 
Mass.,  253;  Blood  v.  Blood,  23  Pick., 
80.  But  the  intestate  laws  of  var- 
ious States  have  modified  in  many 
instances  the  common  law  doc- 
trines, and  under  their  general  lan- 
guage a  widow  may  have  her  life 
estate  in  a  vested  remainder  which 
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her  husband  owned  at  his  death: 
Cote's  Appeal,  79  Pa.,  235,  237. 

A  noteworthy  instance  of  equit- 
able and  statutory  r^;ulation  of 
dower  is  seen  in  the  application  of 
the  doctrine  of  election^  which 
arises  where  the  husband  by  will 
provides  for  his  wife  and  devises  to 
others  the  estate  of  which  she  is 
dowable.  The  widow  is  then  to  elect 
whether  to  claim  her  dower  in  op. 
position  to  the  will,  or  renounce 
dower  in  acceptance  of  the  devise: 
Streatfield  v,  Streatfield,  i  White  & 
Tudor's  Leading  Cases  in  Equity,  3 
Am.  Ed.,  480,  note.  In  some  of  the 
United  States,  by  statute,  a  widow 
is  entitled  to  dower  in  addition  to 
devises  or  pecuniary  provisions  in 
the  will  of  her  husband,  if  such 
plainly  appears  to  have  been  his 
intention.  In  other  States  statutes 
provide  that  the  acceptance  of  a  de- 
vise bars  dower:  Stimson*s  Am. 
Stat  Law,  \  3244.  In  Pennsylvania 
any  devise  or  bequest  is  taken  to  be 
in  li^u  of  dower  (unless  the  testator's 
intention  is  otherwise),  and  the 
widow  is  put  to  an  election:  Scott's 
Intestate  Law  (Pa.),  2  Ed.,  p.  46, 
et  seq.  In  Leinaweaver  v,  Stoever, 
I  W.  &  S.  (Pa.),  160,  it  was  held 
that  the  acceptance  by  a  widow  of 
her  share  under  the  interstate  laws 
did  not  bar  her  from  recovering 
dower  out  of  land  which  her  hus- 
band aliened  in  his  lifetime.  Gen- 
erally, upon  the  determination  of 
the  estate,  or  avoidance  of  the.hus. 
band's  title,  or  because  of  a  defect 
therein,  or  by  the  operation  of  col- 
lateral limitations,  dower  will  be 
defeated:  4  Kent's  Com.,  49.  Thus, 
where  the  grantor  of  an  estate  on 
condition  enters  for  condition  bro- 
ken, the  dower  of  the  grantee's 
wife  falls  with  his  estate:  Beardslee 
V.  Beaidslee,  5  Barb.,  324.  The 
wife's  dower  may  be  defeated  by 


every  subsisting  claim)  or  encum- 
brance, legal  or  equitable,  which 
existed  before  the  inception  of  title 
and  whose  effect  is  to  defeat  the 
husband  seisin.  An  agreement  to 
convey  before  dower  attaches  is  en- 
forceable in  equity  to  the  extinc- 
tion of  dower;  if  there  has  been  an 
equitable  conversion  dower  is  regu- 
lated according  to  equitable  prin- 
ciples: 4  Kent's  Com.,  50;  Greene 
V,  Greene,  i  Ohio,  535;  Crabtree  v. 
Bramble,  3  Atk.,  680, 687. 

Aside  from  the  usual  preventives 
of  dower  at  common  law  (notably 
divorce  a  vinculo  matrimonii— 
since  ubi  nullum  matrimoniumy 
ibi  nulla  flf^yj— adulterous  elope- 
ment, treason,  alienage,  levying  a 
fine,  or  suffering  a  common  recov- 
ery during  overture),  the  Statute 
of  Uses,  27  Henry  VIII,  c.  10,  was 
potential  in  its  influence.  Previous 
to  the  statute  the  bulk  of  English 
landed  interests  were  conveyed  to 
uses.  Though  the  equitable  estate  of 
the  husband  were  a  fee  simple,  the 
wife  had  no  dower  in  it  because  the 
seisin  was  not  in  the  husband  but  in 
thetrustee.  The  necessity,  therefore, 
arose  to  make  some  provision  for 
the  wife;  and  this  was  done,  upon 
marriage,  by  settling  a  special  es- 
tate to  the  use  of  husband  and  wife, 
for  their  lives,  in  joint  tenancy,  or 
jointure;  the  estate  enuring  to  the 
benefit  of  the  wife  upon  the  death 
of  the  liusband.  When  the  Statute 
of  Uses  transferred  the  seisin  from 
the  trustee  to  the  cestui  que  trusty 
'  the  dower  of  every  wife,  ipso  facto ^ 
attached  to  all  the  husband's  lands 
and  tenements,  in  addition  to  those 
settled  in  jointure.  Accordingly 
the  statute  provided  that  upon  mak- 
ing an  estate  in  jointure  dower 
should  be  barred.  The  statute  ex- 
pressly provided  for  9l  legal  jointure  ^ 
which  Lord  Cokb  defines  as  a  com- 
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petent  livelihood  of  freehold  for 
the  wife  of  lands  and  tenements, 
to  take  eflfect,  in  profit  or  posses- 
sion, immediately  upon  the  death 
of  her  husband,  for  the  wife  of  the 
wife  at  least  (and  not  pur  auUr  vie)^ 
made,  before  marriage,  to  herself 
(and  not  to  another  in  trust  for  her) , 
and  in  express  satisfaction  of  the 
whole  of  her  dower:  Co.  Litt.,  36  b; 
Vernon's  Case,  4  Coke,  i.  The 
jointure  had  to  be  made  before  mar- 
riage, as  coverture  prevent^  con- 
sent; or  if  made  during  coverture, 
the  widow  could  ratify  or  reject  it 
and  elect  to  take  her  common  law 
dower.  The  provisions  of  the  Stat- 
ute of  Henry  VIII.  have  been  sub- 
stantially reenacted  or  adopted  in 
the  United  States:  Alex.  Br.  Stat., 
300,  30;;  Stimson's  Am.  Stat.  Law, 
\l  3241-3244.  In  1787,  New  York 
adopted  the  statute  verbatim^ 
though  subsequent  legislation  has 
imposed  modifications:  4  Kent's 
Com.,  56;  Kennedy  v.  Nedrow,  i 
Dallas,  415,  417;  Hastings  z/.  Dick- 
inson, 7  Mass.,  153;  Ambler  v,  Nor- 
ton, 4  Hen.  &  Munf.  (Va.),  23. 

By  the  common  law,  irrespective 
of  the  Statute  of  Uses,  no  provision 
or  settlement  made  by  a  man  before 
his  marriage  in  favor  of  his  intended 
wife  could  bar  dower;  nor  could  a 
woman  be  bound  by  an  ante-nuptial 
release  of  her  dower.  It  was  a 
maxim  of  the  common  law  that  no 
right  could  be  barred  before  it  ac- 
crued, and,  also,  that  no  right  to  an 
estate  of  freehold  could  be  barred 
by  any  manner  of  collateral  satis- 
faction or  recompense :  Co.  Litt., 
36  b.;  Vernon's  Case,  4  Coke,  i. 
Even  to  this  day,  except  under  the 
provisions  of  the  Statute  of  Uses 
or  other  legislative  enactment,  no 
settlement  or  agreement  between 
intended  husband  and  wife  is  at  law 
a  bar  to  dower.   Ivt  equity^  however, 


jointures  and  ante-nuptial  releases 
of  dower  are  sustainable.  Any 
reasonable  provision,  wheth^  se- 
cured out  of  realty  or  personalty, 
which  an  adult  person,  previous  to 
marriage  and  uu  induced  by  fraud 
or  imposition,  agrees  to  accept  in 
lieu  of  dower,  will  be  a  good  joint- 
ure in  equity ^  although  it  be  want- 
ing in  the  requisites  of  a  legal 
jointure — and  operate  as  a  bar  to 
any  subsequent  claim  to  dower: 
Dyke  v.  Rendall,  2  DeGex,  M.  & 

^G.,  209;  Wentworth  v.  Wentworth, 
69  Maine,  247;  Heald's  Petition,  2 
Foster  (22  N.  H.),  265;  Cole  v. 
Amer.  Bapt.  Home  Miss.  Society 
(N.  H.),  14  Atl.  Rep.,  73;  Hastings 
V,  Dickinson,  7  Mass.,  153;  Gibson 
V,  Gibson,  15  Id.,  106;  Vincent  v, 
Spooner,  2  Cushing,  467;  Miller  v, 
Goodwin,  8  Gray,  542;  Tarbell  v, 
Tarbell,  10  Allen,  278;  Jenkins  v. 
Holt,  109  Mass.,  261;  Preeland  v. 
Freeland,  128  Id.,  509;  Deshon  v. 
Wood,  148  Id.,  132;  Andrews  v. 
Andrews,  8  Conn.,  79;  Boardman's 
Appeal,  40  Id.,  169;  M'Cartee  v. 
Teller,  2  Paige,  511;  Johnston  v, 
Spicer,  107  N.  Y.,  185:  Gorham  v, 
Fillmore,  iii  Id.,  251;  Ellmaker  v, 
Ellmaker,  4  Watts,  89;  Wilson's 
Estate,  2  Pa.,  325;  Withers  v.  Wea- 
ver, 10  Id.,  391;  Schoch  V,  Schoch's. 
Exrs.,  19  Id.,  252;  Talbot  v.  Calvert, 
24  Id.,  327;  Withington's  Appeal, 
32  Id.,  419;  Renziehausen  v,  Keyser, 
48  Id.,  351;  Russell's  Appeal,  75 
Id.,  269;  Phila.  Trust  Co.'s  Appeal, 
108  Id.,  311;  Neely's  Appeal,   124 

*Pa.,  406,  and  cases  therein  cited; 
Kesler's  Estate,  143  Id.,  386;  Naill 
V,  Maurer,  25  Md.,  532;  Busey  v* 
McCtirley,  61  Id.,  436;  Faulkner  v, 
Faulkner's  Exrs.,  3  Leigh  (Va,), 
255;  Charles  v»  Charles,  8  Grattan 
(Va.),  486;  Findley  v,  Findley,  11 
Id.,  434;  Beard  v.  Beard,  22  W.  Va., 
130;  Cauley  v,  Lawson,  5  Jones*  Eq. 
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(No.  Car.),  132;  Brooks  v,  Austin, 
95  No.  Car.,  474;  Gelzer  v,  Gclzer, 
I  Bailey's  Eq.  (So.  Car.),  387;  Lipp- 
man  v,  Boals,  16  Lea  (Tenn.),  283; 
Martin  v.  Martin,  22  Ala.,  86;  Cul- 
berson V,  Culberson,  37  Ga.,  296; 
Brown  v,  Ransey,  74  Id.,  210; 
Huguley  v,  Lanier,  12  Southeastern 
Rep.,  922;  Williamson  t/.  Yager,  15 
Id.,  660;  Stilley  v,  Folger,  14  Ohio, 
610;  Murphy  v.  Murphy,  12  Ohio 
St.,  407;  Mintier  v.  Mintier,  28  Id., 
307;  McNutt  V.  McNutt,  116  Ind., 
545;  2  L.  R.  A.  (and  note),  372; 
Phelps  V.  Phelps,  72  111.,  545;  Jor- 
dan V.  Clark,  81  Id.,  465;  McGee  v, 
McGee,  91  Id..  548,  551;  McMahill 
V,  McMahill,  105  Id.,  596;  Barth  v. 
Lines,  118  Id.,  374;  McAnnulty  v. 
McAnnulty,  120  Id.,  26;  Aultman  v, 
Pettys,  59  Mich.,  482;  Logan  v, 
Phillips,  18  Mo.,  22;  Gordon  v.. 
Bans,  8  Western  Rep.,  600;  Mack 
V,  Heiss,  Id.,  203:  Collins  v,  Collins, 
72  Iowa,  104;  Bottomly  v.  Spencer, 
36  Fed.  Rep.,  732. 

In  Johnston  v.  Spicer,  107  N.  Y., 
185,  191  (1887),  it  was  held  that 
anle-nuptial  contracts  intended  to 
regulate  and  control  the  interest 
which  each  of  the  parties  to  the 
marriage  shall  take  in  the  property 
of  the  other  during  coverture  or 
after  death,  are  favored  by  the 
Courts  and  will  be  enforced  in 
equity  according  to  the  intention 
of  the  parties.  In  Lant's  Appeal, 
95  Pa.,  279  (1880),  a  woman  in  con- 
templation of  marriage  obtained 
from  her  intended  husband  his 
verbal  consent  to  her  disposal  of 
her  property.  The  day  before 
her  marriage  she  executed  a  will 
whereby,  after  liberally  providing 
for  him,  she  bequeathed  the  residue 
of  her  estate  to  relatives,  friends 
and  charities.  And  it  was  held  that , 
while  according  to  the  Pennsy  Ivan  ia 
Statute  of  April  8,  1833,  marriage 


revoked  the  will,  it  might,  neverthe- 
less, take  effect  in  equity  as  an  ante- 
nuptial settlement,  and  that  on 
every  principle  of  equitable  estoppel 
the  husband  was  prevented  from 
objecting  to  its  complete  enforce- 
ment; Sharswood,  J.,  applying 
the  principle  of  equity  that  where 
a  person  has  a  legal  right  to  dispose 
of  property  and  intends  to  do  so 
and  the  instrument  to  carry  out 
this  intention  is  at  law  ineffectual, 
the  Courts  will  regard  it  as  re- 
formed and  decree  it  to  be  such  as 
it  ought  to  have  been  effectually  to 
carry  out  the  intention.  Ante- 
nuptial agreements  between  per- 
sons contemplating  marriage,  con- 
cerning their  property,  are  favored: 
Kesler's  Estate,  143  Pa.,  386,  unless 
advantage  is  taken  of  the  confidence 
induced  by  the  relation  of  the  par- 
ties contracting:  Kline  v,  Kline,  57 
Pa.,  120;  Shea's  Appeal,  121  Id., 
302;  Pierce  v.  Pierce,  71  N.  Y., 
154;  or  the  alienation  is  in  fraud 
of  creditors'  rights:  Magniac  v. 
Thompson,  7  Peters,  348;  Deshon 
V.  Wood,  148  Mass.,  132;  Russell's 
Appeal,  75  Pa.,  269.  Marriage 
alone  is  ample  consideration:  Mag- 
niac V.  Thompson,  7  Peters,  348; 
Deshon  v.  Wood,  148  Mass.,  132; 
McNutt  V,  McNutt,  116  Ind.,  545, 
548  et  seq.\  2  L.  R.  A.  (and  note), 
272;  Merritt  v.  Scott,  50  Am.  Dec, 
373;  Hafer  v,  Hafer,  33  Kan.,  449, 
460;  Gackenbach  v,  Brouse,  4  W. 
&  S.  (Pa.).  546;  Bannan's  Appeal, 
I  Walker  (Pa.),  11;  Wind  v,  Haas, 
8  Pa.  C.  C.  Rep.,  645;  14  Am.  and 
Eng.  Ency.  of  Law,  544.  In  Rahe 
V,  Real  Estate  Savings  Bank,  96 
Pa.,  128  (1880),  it  was  decided  that 
an  ante-nuptial  release  of  dower 
applies  to  realty  subsequently  ac- 
quired unless  it  is  expressly  ex- 
cepted from  its  operation.  In 
M'Cartee  v.  Teller,  2  Paige,  511 ;  8 
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Wend.,  267,  it  was  held  that  a  joint- 
ure on  an  infant  before  covertnrc 
bars  dower,  since  it  is  a  provisione 
viri  for  the  wife's  support  and  does 
not  arise  ex  contractu;  and,  there- 
fore, inability  to  consent  is  im- 
materitd.  But  it  has  elsewhere 
been  held  that  a  widow  may  elect 
to  ratify  or  reject  an  ante-nuptial 
contract  made  when  an  infant:  4 
Kent's  Com.,  55,  56;  Grogan  v. 
Garrison,  27  Ohio  St.,  50;  Shaw  v, 
Boyd,  5  S.  &  R.  (Pa.),  312;  Wilson 
V.  McCullough,  19  Pa.,  77,  86,  87; 
Whichcote  z/.  Lyle's  Exrs.,  28  Id., 
73;  Scott's  Intestate  Law  (Pa.),  2 
Ed.,  494.  In  Rhode  Island,  Vir- 
ginia, Ohio,  Kentucky  and  Mis- 
souri a  widow  is  privileged  to  claim 
her  dower  and  waive  an  estate  con- 
veyed to  her  in  lieu  of  dower  when 
she  was  an  infant  or  feme  covert. 
Indeed,  it  is  believed  to  be  the 
general  rule  throughout  the  United 
States  that  to  bar  dower  the  woman's 
consent  must  be  expressly  given 
before  marriage  when  she  is  sui 
juris  and  thoroughly  acquainted 
with  the  nature  of  her  rights  and 
action:  Williams  on  Real  Property, 
6  Am.  Ed.,  236,  note  i. 

The  relations  of  the  parties  to  an 
ante-nuptial  release  of  rights  which 
marriage  would  give  them  in  the 
estates  of  each  other,  are  those 
of  strictest  confidence;  and  while 
many  courts  have  specially  favored 
such  contracts,  they  watch  with 
careful  eye  lest  the  confidence  be 
abused,  and  will  set  aside  the  con- 
tract, upon  the  ground  of  construc- 
tive fraud,  if  unfairness  is  appar- 
ent: Kline  v,  Kline,  57  Pa.,  120; 
Pierce  v>  Peirce,  7^  N.  Y.,  154; 
Darlington's  Appeal,  86  Pa.,  512, 
518,  et  seq,;  31  W.  N.  C,  15;  Shea's 
Appeal,  121  Pa.,  302;  Russell's  Ap- 
peal, 75  Id.,  268;  Boyd  V,  De  La 
Montagnie,  73  N.  Y.,   498,   502-3; 


Hugnenin  v,  Baseley,  14  Vesey,  273; 
2  Tudor's  L.  C.  Eq.,  6  Eng.  Ed., 
597,  619;  Hoghton  V,  Hoghton,  15 
Beavan,  278. 

In  the  leading  case  of  Kline  v. 
Kline,  57  Pa.,  120,  122  (1868),  Mr. 
Justice  Sharswood  says:  **  There 
is,  perhaps,  no  relation  of  life  in 
which  more  unbounded  confidence 
is  reposed  than  in  that  existing  be- 
tween parties  who  are  betrothed  to 
each  other.  Especially  does  the 
woman  place  the  most  implicit 
trust  in  the  truth  and  a£fection  of 
him  in  whose  keeping  she  is  about 
to  deposit  the  happiness  of  her 
future  life.  From  him  she  has  no 
secrets;  she  believes  he  has  none 
from  her.  To  consider  such  per- 
sons as  in  the  same  category  with 
buyers  and  sellers,  and  to  say  that 
they  are  dealing  at  arm's  length, 
we  think  is  a  mistake.  Surely, 
when  a  man  and  woman  are  on  the 
eve  of  marriage,  and  it  is  proposed 
between  them  ...  to  enter 
into  an  ante-nuptial  contract  upon 
the  subject  of  '  the  enjoyment  and 
disposition  of  their  respective 
estates,'  it  is  the  duty  of  each  to 
be  frank  and  unreserved  in  the  dis- 
closure of  all  circumstances  materi- 
ally bearing  on  the  contemplated 
agreement.  It  may,  perhaps,  be 
presumed,  in  the  first  instance,  that 
such  disclosure  was  made;  but- any 
designed  and  material  conceal- 
ment ought  to  avoid  the  contract 
at  the  will  of  the  party  who  has 
been  injured."  The  confidential 
relation  requires  uberrima  fides — 
the  parties  must  deal  upon  the 
basis  of  good  faith,  mutual  confi- 
dence and  equality  of  condition. 

This  statement  of  a  celebrated 
jurist  has  received  the  endorsement 
not  only  of  subsequent  decisions  in 
Pennsylvania,  but  those  in  other 
States;  the  latest  case  being,  ap- 
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patently,  Pulling's  Estate,  Loth- 
rop's  Appeal,  decided  by  the  Sn- 
preme  Court  of  Michigan,  on  Oc- 
tober 4, 1892,  the  facts  of  which  ap- 
pear ante  p.  831. 

The  facts  in  Kline  v,  Kline, 
supra ^  were  these:  A  contract  (re- 
citing an  intended  marriage,  which 
occurred  shortly  afterward),  was 
made  by  which  the  woman  was  to 
retain  her  estate,  and  if  she  became 
a  widow  was  to  have  thereafter,  for 
life,  a  certain  portion  of  the  dwell- 
ing-house and  $40  annually  from 
her  husband's  estate.  Seventeen 
years  after  the  marriage  the  hus- 
band died,  possessed  of  an  estate 
worth  |i5,ooo,  beside  the  dwelling- 
house;  and  his  widow  sought  to 
have  the  ante-nuptial  contract  de- 
clared invalid,  because  of  misrep- 
resentations as  to  his  estate,  which 
induced  her  to  sign  the  contract  for 
an  inadequate  consideration.  It 
was  contended  that  the  woman 
should  have  availed  herself  of  op- 
portunity for  information,  and  if 
she  neglected  it,  she  was  in  fault. 
But  it  was  held  by  Sharswood,  J., 
that  this  '*  would  be  revolting  to 
all  the  better  feelings  of  woman's 
nature.  To  have  instituted  in- 
quiries into  the  property  and  for- 
tune of  her  betrothed,  would  have 
indicated  that  she  was  actuated  by 
selfish  and  interested  motives.  She 
shrank  back  from  the  thought  of 
ask  i  ng  a  single  question .  She  exe- 
cuted the  paper  without  hesitation 
and  without  inquiry.  She  believed 
that  he  would  propose  nothing  but 
what  was  just,  and  she  had  a  right 
to  exercise  that  confidence:  '*  57 
Pa.,  123.  An  auditor  subsequently 
found,  as  a  fact,  that  upon  the  day 
of  the  execution  of  the  contract, 
three-fourths  of  the  man's  property 
wa6  concealed  from  the  woman. 
He  held  that  the  facts  presented  a 
54 


strong  case  of  constructive,  if  not 
actual  fraud,  and  upon  failure  of 
affirmative  proof  that  the  man  per- 
formed his  duty  and  acted  in  fair- 
ness, allowed  the  widow  her  rights 
in  the  estate,  irrespective  of  the 
ante-nuptial  contract.  In  sustain- 
ing, the  decision,  Sharswood,  J., 
said:  "  While  it  might  not  be  neces- 
sary to  show  affirmatively  that 
there  was  a  full  disclosure  of  the 
property  and  circumstances  of 
each,  j^t  if  the  provision  secured 
for  the  wife  was  unreasonably  dis- 
proportionate to  the  means  of  the 
intended  husband,  it  raised  the 
presumption  of  designed  conceal- 
ment, and  threw  upon  him  the  bur- 
den of  disproof:"  Kline's  Estate, 
64  Pa.,  122,  126;  Tieman  v,  Binns, 
92  Id.,  248,  252;  Bierer's  Appeal, 
Id.,  265;  Ludwig's  Appeal,  loi  Id., 
535;  Smith's  Appeal,  115  Id.,  319; 
Shea's  Appeal,  121  Id.,  302;  Neely's 
Appeal,  124  Pa.,  406;  Campbell's 
Appeal  (a  case  of  post-nuptial  settle- 
ment), 80  Id.,  298,  309. 

In  Bierer's  Appeal,  92  Pa.,  265 
(1880),  it  appeared  that  in  consider- 
ation of  five  dollars  to  be  paid  thirty 
days  after  the  death  of  Everhcul 
Bierer,  his  betrothed,  by  ante-nup- 
tial contract,  agreed  to  release  all 
right  and  claim  to  all  the  real  and 
personal  estate,  including  money, 
of  which  he  may  die  seised  or  pos- 
sessed. At  that  time  the  man  was 
worth  |6o,ooo,  and  the  woman  with- 
out property  or  means  of  support. 
It  was  held,  per  Mercur,  J.,  that 
"  this  paltry  sum  of  five  dollars  was 
manifestly  so  unreasonable,  and 
disproportionate  to  the  value  of 
his  property,  as  to  raise  the  pre- 
sumption that  he  designedly  con- 
cealed from  her  the  value  thereof. 
.  .  .  In  the  absence  of  any  evi- 
dence showing  he  made  a  statement 
to  her  of  any  sum  that  he  was  worth, 
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y^e  cannot  presume  that  she  would 
have  accepted  such  a  nomintd  sum 
had  she  been  fully  and  truthfully 
informed:"  92  Pa,,  266.  In  Lud- 
wig's  Appeal,  loi  Pa.,  535  (1882), 
a  wealthy  widower  of  fifty-seven 
years  of  age,  who  had  eleven  chil- 
dren, and  a  destitute  widow  of  sixty- 
three  years,  being  about  to  marry, 
executed  an  antenuptial  contract, 
whereby  the  woman,  in  considera- 
tion of  **  one  dollar  and  a  comfort- 
able support  during  her  life  and  at 
her  death  a  decent  Christian  bu- 
rial,'* relinquished  all  her  rights  in 
the  man's  estate.  The  agreement 
recited  that  the  man  owned  "cer- 
tain lands  and  tenements,  also  per- 
sonal property  ;**  the  scrivener  ex- 
plained the  effect  of  the  instrument 
to  the  woman  before  execution, 
and  stated  that  her  intended  hus- 
band "had  a  large  property,**  but 
the  extent  or  value  of  it  was  not 
communicated  to  her.  Its  value 
exceeded  over  1 14, 000.  Upon  the 
decease  of  her  husband  fourteen 
years  after  the  marriage,  it  was  held 
that  the  circumstances  indicated 
the  absence  of  fraudulent  conceal- 
ment on  the  man's  part  in  procur- 
ing the  consent  of  the  woman  to 
the  ante-nuptial  settlement,  the  con- 
sideration was  ample,  and  the 
widow  was  not  entitled  to  I300  ex- 
emption contrary  to  the  terms  of 
the  contract:  following  Tiern^  v, 
Binns,  92  Pa.,  248.  In  Smith's  Ap- 
peal, 115  Pa.,  319;  19  W.  N.  C, 
187  (1887),  it  appeared  that  by  ante- 
nuptial agreement  a  woman  re- 
leased her  dower  in  her  intended 
husband's  estate  upon  his  setting 
aside  a  certain  property  for  her  use, 
assessed  at  1 1 2, 500.  A  month  after- 
ward the  parties  married.  The  hus- 
band died  seventeen  years  after- 
ward, leaving  an  estate  appraised  at 
l4oo,coo,  and  bequeathing  his  wife 


the  interest  of  $15,000  for  life. 
When  married,  he  was  worth  I175,- 
000  and  had  six  adult  children,  by 
a  former  wife.  It  was  held,  per 
Paxson,  J.,  that  the  provision  in 
the  settlement  was  not  so  dispro- 
portionate to  the  man's  means  as 
to  create  a  presumption  of  fraud 
and  concealment,  115  Pa.,  324.  In 
Shea's  Appeal,  121  Pa.,  302 ;  22  W. 
N.  C,  328  (1888),  the  facts  were 
these:  Thomas  Shea,  a  widower 
seventy  years  old,  with  several 
adult  children,  stated  to  his  affi- 
anced, Susan  Murphy,  a  widow  of 
mature  years,  that  he  was  worth 
from  |75,ooo  to  |8o,ooo,  but  he  was 
unwilling  to  allow  his  intended 
wife  to  have  more  of  his  estate  than 
a  good  home  and  ^30  a  month  if 
she  survived  him.  He  suggested 
that  a  lawyer  draw  an  agreement 
to  that  effect,  which  she  indignantly 
opposed.  Two  days  afterward,  and 
about  an  hour  before  the  parties 
were  married,  an  attorney  cm- 
ployed  by  Shea  appeared  with  a 
contract  which  the  couple  signed 
with  their  marks,  by  which  the  wo- 
man relinquished  her  dower  and 
all  interest  in  the  estate  of  her  in- 
tended husband  in  consideration  of 
$30  to  be  paid  her  monthly  after  his 
death,  the  sum  to  be  a  charge  on 
his  realty.  The  woman  was  illiter- 
ate, and  there  was  no  proof  (before 
the  master  in  an  equitable  proceed- 
ing after  the  husband's  death  by 
the  widow  for  the  assignment  of 
her  dower)  that  the  contract  was 
explained  to  the  woman  or  that 
her  previous  determination  not 
to  sign  such  .an  agreement  was 
changed;  but  there  was  proof  that 
she  regarded  the  paper  as  a 
precaution  against  any  advantage 
which  might  be  taken  of  her  by  her 
stepchildren.  The  Supreme  Court 
held  that  the  widow  was  entitled  to 
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dower,  and  the  ante-nuptial  settle- 
ment was  accordingly  set  aside, 
Grkkn,  J.,  saying:  **The  proof 
scarcely  amounts  to  evidence  of  a 
positive  misrepresentation  of  the 
contents  of  the  paper,  but  it  is  per- 
suasive of  a  mistaken  conception 
'  of  it  on  her  part:"  121  Pa.,  321.  In 
Neely's  Appeal,  124  Pa.,  406;  23  W. 
N.  C,  336  (1889),  the  appellant 
sought  to  have  invalidated  an  ante- 
nuptial agreement  executed  by  her 
and  Robert  Neely  a  few  days  before 
marriage,  by  which  he  relinquished 
all  claim  upon  her  estate  and  cov- 
enanted to  allow  her  f6oo  per  an- 
num after  his  death  in  full  of  all 
claim  upon  his  estate.  The  con- 
tracting parties  were  cousins.  He 
was  60  years  old,  had  previously 
been  married  twice  and  had  chil- 
dren by  either  wife.  The  appellant  . 
was  50  years  of  age  and  had  never 
b^n  married.  Her  estate  equaled 
|i 2.000,  while  that  of  Mr.  Neely 
was  several  times  larger.  The  con- 
tract was  prepared  by  Mr.  Neely's 
lawyer;  and  a  few  days  before  the 
marriage,  when  public  announce- 
ment of  the  wedding  had  been 
made,  Mr.  Neely  took  it  to  his  be- 
trothed, who  objected,  amid  tears, 
to  signing  it;  he  then  said:  **  If  you 
don't  sign  it  there  will  be  no  wed- 
ding." Several  hours  later  she 
signed  the  paper,  after  her  nearest 
relatives—an  uncle  and  two  brothers 
(one  of  whom  was  named  as  trustee 
in  the  settlement) — ^were  called  in 
and  after  the  paper  was  read  and 
explained;  but  no  disclosure  ap- 
peared to  have  been  made  by  either 
as  to  the  extent  of  their  individual 
estates,  nor  did  the  woman  ask  for 
advice.  Ten  years  after  the  mar- 
riage the  husband  died,  providing  in 
his  will  for  the  payment  of  the  an- 
nuity of  1^,  and  leaving  his  wife, 
in  addition,  the  mansion  house  and 


furniture  so  long  as  she  cared  to 
use  the  same.  The  widow  sought 
to  set  aside  the  ante-nuptial  con- 
tract as  being  in  fraud  of  her  rights 
as  widow  and  having  been  extorted 
unwillingly.  The  Common  Pleas 
found  there  was  neither  actual  nor 
constructive  fraud  in  the  execution 
of  the  contract,  and  refused  to  set 
it  aside.  In  affirming  this  decision, 
Paxson,  C.  J.,  said:  **  Was  the  pro- 
vision which  Mr.  Neely  made  for 
his  intended  wife  so  dispropor- 
tioned  to  his  means  as  to  create  a 
presumption  of  fraud  or  intended 
concealment?  That  the  appellant 
knew  when  she  signed  the  paper 
that  he  was  a  man  of  large  means, 
is  clear  from  the  fact  that  she  ob- 
jected to  it  on  the  ground  of  its 
meanness.  When  we  consider  the 
question  of  the  adequacy  of  the 
provision  we  must  regard  all  the 
circumstances  surrounding  the 
case.  This  was  a  marriage  between 
persons  well  advanced  in  years. 
The  appellant  was  not  the  mother 
of  his  children,  nor  was  she  likely 
ever  to  bear  him  any.  She  had  not 
in  any  way  aided  him  to  accumu- 
late his  fortune.  She  had  |i  2,000 
of  her  own,  all  of  which  he  relin- 
quished. In  addition  he  gave  her 
J600  per  year  during  her  life. 
What  claim  had  this  old  woman, 
marrying  this  old  man,  to  come  in 
and  take  one-third  of  his  estate 
away  from  his  children  and  yet  re- 
tain the  whole  of  her  own?  She 
would,  of  course,  have  had  a  legal 
claim  had  he  married  her  without 
an  ante-nuptial  contract;  but  she 
had  no  claim  which  made  it  in- 
equitable or  unjust  in  him  to  insist 
upon  the  execution  of  the  contrsct 
before  the  marriage.  It  would 
have  been  a  wrong  to  his  own  blood 
if  he  had  not  made  some  such  ar- 
rangement.    It  was  not  a  liberal 
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provision,  but  it  was  adequate.  She 
retains  all  of  her  own  estate,  and 
has  now  in  addition  |6oo  per  year, 
besides  a  comfortably  furnished 
home.  Surely  her  last  condition 
is  better  than  her  first.  There  is  a 
marked  distinction  between  this 
case  and  that  of  a  young  couple 
just  entering  upon  the  voyage  of 
life.  In  the  latter  instance  they 
grow  up  together;  the  wife  is  the 
mother  of  his  children:  she  shares 
his  burdens  in  his  early  struggles, 
and  often  by  her  thrift  and  economy 
aids  hira  in  the  accumulation  of  his 
fortune.  To  cut  oflF  such  a  wife 
with  a  mere  support  during  life 
would  be  as  unjust  as  it  would  be 
ungenerous.  But  when  a  man  in 
the  decline  of  life,  who  has  been 
twice  a  widower,  and  who  has  two 
sets  of  children,  for  the  third  time 
leads  a  woman  to  the  altar,  and  an 
elderly  woman  at  that,  it  is  very 
different.  Ifa  such  case  the  wife 
reaps  where  she  has  not  sown,  and 
if  she  is  provided  with  a  comfort- 
able support  after  her  husband's 
death  she  has  no  just  cause  of  com- 
plaint. In  any  event,  if  she  is 
dissatisfied  she  ought  to  refuse  to 
sign  the  contract,  and  not  accept 
its  benefits  during  her  husband's 
life,  and  then  seek  to  repudiate  it 
after  his  death:'*  124  Pa.,  426-7. 
Sterrett,  J.,  dissented.  In  Kes- 
ler's  Estate,  143  Pa.,  386;  29  W.  N. 
B.,  15  11891),  it  was  held  that  where 
:an  intended  wife,  knowing  her 
rights  and  informed  of  the  situa- 
tion, deliberately  releases  all  her 
interest  in  her  husband's  estate  in 
consideration  of  an  ante-nuptial 
settlement,  there  must  be  two  wit- 
nesses, or  the  equivalei^t,  to  show 
that  a  fraud  was  practised  upon 
her  in  the  execution  of  the  con- 
tract. Such  an  agreement  can  only 
be  revoked  for  a  meritorious  con- 


sideration. The  fact  that  the  wife, 
after  having  voluntarily  estranged 
herself  from  her  husband's  because 
of  her  dissatisfaction  with  the  ante- 
nuptial agreement,  came  back  to 
him,  is  not  sufficient  consideration 
for  a  revocation  of  the  agreement; 
neither  is  the  abandonment  of  1^^  * 
proceedings  for  such  revocation 
sufficient  consideration.  (But  see 
Burkholder's  Appeal,  105  Pa.,  31.)  • 
Sterrett,  J.,  held  there  was  no 
apparent  reason  why  the  law  should 
regard  with  disfavor  the  ante-nup- 
tial agreement.  •*Mr.  Kesler  was 
advanced  in  years,  had  already  ac- 
cumulated a  fortune,  and  had  a 
family  by  tx  former  marriage;  while 
Mrs.  Davison  was  lifted^ out  of 
poverty  and  comfortably  provided 
for  by  it.  Persons  situated  as  they 
were  do  not  usually  act  from  mere 
impulse,  or  contract  without  con- 
sideration. ...  A  full  disclosii^ 
was  made  to  the  intended  wife,  and 
every  opportunity  afforded  her 
either  to  obtain  information  as  to 
the  nature  and  character  of  the 
instrument  she  came  prepared  to 
execute,  or  object  to  its  execution 
if  ignorant  of  its  contents  or  de- 
ceived as  to  its  purpose  and  object. 
She  was  not  illiterate,  but  intelli- 
gent and  well  educated.  She  was 
not  young,  but  of  mature  years  and 
acquainted  with  marital  rights  and 
duties." 

In  Pierce  v.  Pierce,  71  N.  Y.,  154, 
an  ante-nuptial  contract,  whereby  in 
consideration  of  $500  to  be  paid  the 
intended  wife  if  she  survived  her  ^ 
husband,  she  covenanted  to  release 
her  dower  and  interest  in  his  per- 
sonal estate,  was  set  aside,  it  appear- 
ing that  at  the  time  of  executing 
the  contract  the  man  was  possessed 
of  realty,  valued  at  {25,000,  and  the 
bride  assented  to  the  contract  under 
the  erroneous  understanding  that 


Digitized  by 


Google 


RELEASE  OF  DOWER. 


845 


she  was  to  receive  $500  in  cash,  a 
a  deed  of  a  honse  and  lot,  in  addi- 
tion to  the  I500,  to  be  paid  if  she 
survived  the  husband;  and  the  hus- 
band intentionally  permitted  her 
to  remain  in  ignorance  of  the  real 
terms  of  the  contract.  Mii«i«BR,  J., 
said:  "Antenuptial  contracts  where- 
by the  future  wife  releases  her  claim 
to  her  right  of  dower  and  all  other 
rights  to  the  estate  of  her  husband 
upon  his  decease,  are  fully  recog- 
nized in  law.  When  fairly  made 
and  executed  without  fraud  or  im- 
position, they  will  be  enforced  by 
the  courts.  The  surrender  and  re- 
lease of  rights  to  be  acquired  by 
the  intended  wife  by  the  marriage 
relatioi^must,  however,  be  regarded 
with  the  mbst  rigid  scrutiny;  and 
courts  will  not  enforce  contracts  of 
this  nature  against  the  wife  where 
the  circumstances  establish  that  she 
has  been  overreached  and  deceived, 
or  been  induced  by  false  represen- 
tations to  enter  into  a  contract 
which  does  not  express  or  carry  out 
the  real  intention  of  the  parties. 
The  relationship  of  parties  who  are 
about  to  enter  into  the  married 
state,  is  one  of  mutual  confidence, 
and  far  different  from  that  of  those 
who  are  dealing  with  each  other  at 
arm's  length.  This  is  especially  the 
case  on  the  part  of  the  woman;  and 
it  is  the  duty  of  each  to  be  frank 
and  unreserved  when  about  to  enter 
into  an  ante- nuptial  contract,  by  a 
full  disclosure  of  all  facts  and  cir- 
cumstances which  may  in  any  way 
affect  the  agreement.  .  .  .  The 
courts  require  strict  proof  of  fair- 
ness, when  called  upon  to  enforce 
an  ante-nuptial  contract  against  the 
wife,  and  especially  when  it  is  ap- 
parent that  the  provision  made  for 
the  wife  is  inequitable,  tmjust,  and 
unrea8onA>ly  disproportionate  to 
the  means  of  the  husband.    The 


rule  undoubtedly  is,  that  in  such  a 
case  every  presumption  is  against 
the  validity  of  the  contract,  and 
the  burden  of  proof  is  cast  upon 
the  husband,  or  those  who  repre- 
sent him,  in  order  to  uphold  and 
enforce  the  same  as  a  valid  and  sub- 
sisting agreement  It  is  also  a  well 
settled  principle  that  a  court  of 
equity  will  interpose  its  power  to 
set  aside  an  instrument  executed 
between  parties  who  stand  in  confi- 
dential relations,  when  there  is  evi- 
dence showing  fraud,  or  even  when 
it  appears  that  undue  influence  has 
been  exercised,  when  one  party  is 
so  situated  as  to  exercise  a  control- 
ling influence  over  the  will,  con- 
duct,* and  interests  of  the  other:'* 
71  N.  Y.,  157-9. 

In  Andrews  v.  Andrews,  8  Conn., 
79  (1830),  it  appeared  that  in  con- 
sideration of  contemplated  marriage 
between  a  man  and  woman  aged  74 
and  73  years  respectively,  and  pos- 
sessed of  large  estates,  the  parties 
individually  agreed  to  release  all 
interest  which  otherwise  would  ac- 
crue in  the  estate  of  the  other  upon 
marriage.  It  was  held,  that  in  the 
absence  of  misrepresentation,  or 
abuse  of  confidence,  the  release  of 
the  woman  was  valid;  and  the  in- 
adequacy of  consideration  no 
ground  for  contention,  since  mar- 
riage itself  was  a  valuable  consider- 
ation, and  such  agreements  are  emi- 
nently to  be  favored  by  courts  of 
equity. 

In  Tarbell  v.  Tarbell,  10  Allen 
(Mass.),  278  (1865),  an  ante-nuptial 
contract,  between  a  man  of  84  years 
and  a  woman  of  middle  age,  where- 
by she  released  her  dower  in  con- 
sideration of  marriage  and  |i,ooo 
in  stock,  fras  sought  to  be  set  aside 
by  her  upon  her  husband's  death 
two  years  after  marriage,  upon  the 
ground  that  she  signed  immediately 
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before  marriag^^  and  under  excite- 
ment of  mindy  without  time  for  ex- 
amination, and  understanding  it  to 
be  a  mere  receipt  for  the  stock 
which  she  had  previously  accepted 
as  a  gift.  But  Hoar,  J.,  said:  "  We 
find  no  reason  to  doubt  that  she 
entered  into  the  agreement  with  a 
full  understanding  of  its  force  and 
effect; 'that  it  was  made  without 
fraud  or  misrepresentation  on  the 
part  of  her  husband;  was  a  reason- 
able one  under  all  the  circumstan- 
ces, supported  by  an  adequate  con- 
sideration, and  that  it  has  been 
fully  performed  on  his  side:"  10 
Allen,  280.  See,  also,  SuUings  v, 
Richmond,  5  Id.,  187.  In  the  recent 
Massachusetts  case  of  Peaslae  v, 
Peaslee,  17  N.  E.  Rep.,  506  (1888), 
upon  a  writ  of  dower,  it  was  held, 
that  demandant's  testimony,  that 
being  about  to  execute  an  ante-nup- 
tial contract  before  she  read  it 
through  she  said  to  her  promised 
husband,  "  I  suppose  it  is  just  as 
you  talked/'  and  he  said,  **Yes;'* 
that  she  believed  him,  and  signed 
without  other  knowledge  of  the 
contents;  while  in  fact  the  provision 
made  for  her  was  not  what  he  had 
promised  in  the  talk  referred  to, 
was  sufficient  to  warrant  a  finding 
that  she  signed  by  fraudulent  rep- 
resentation. Such  being  the  case 
it  was  invalid,  and  her  coverture 
prevented  a  ratification. 

In  Peck  V,  Peck,  12  R.  I.,  485 
(1880),  an  ante-nuptial  contract  was 
made  shortly  before  the  marriage 
of  persons  who  had  previously  co- 
habited, and  as  a  prerequisite  to  the 
ceremony,  by  which  the  parties 
mutually  released  all  claim  arising 
from  the  marriage  to  the  property 
of  either.  The  intended  ^husband 
had  considerable  personalty,  but 
little  realty ;  the  intended  wife  had 
little  personalty,  but  expected  to  in- 


herit some  realty.  In  sustaining 
the  agreement,  after  the  death  of 
the  husband,  Durfes,  C.  J.,  said: 
**  When  we  consider  that  the  mar- 
riage would  give  her  no  right  in  her 
husband's  personalty  of  which  he 
could  not  deprive  her,  and  that  he 
might  possibly  become  entitled  to 
curtesy  in  the  estate  that  she  was 
expecting  to  inherit,  we  think  it 
cannot  be  said  that  the  contract  was 
without  any  adequate  consideration 
or  that  it  was  grossly  inequitable  or 
unjust:"  12  R.  I.,  487-«. 

In  Busey  v.  McCurley,  61  Md., 
436  (1883),  the  facts  were  these:  By 
an  ante-nuptial  settlement  between 
a  widower  with  several  children  kad 
a  widow  with  one  child,  it  was  cov- 
enanted that  the  intended  wife,  if 
she  survived  the  husband,  should 
receive  at  his  death  one  dwelling 
house,  to  be  vested  in  her  absolutely, 
in  lieu  of  dower  or  distributive 
share  of  his  estate.  The  marriage 
proved  unhappy  and  by  will  the 
husband  disposed  of  his  entire  es- 
tate, consisting  principtdly  of  |ioo- 
000  worth  of  realty,  undertaking 
therein  to  discharge  the  oUigation 
in  the  marriage  contract  by  devis- 
ing her  an  insignificant  dwelling 
house,  subject  to  an  annual  ground 
rent  of  $64,  which  she  renounced. 
Upon  a  bill  filed  after  the  husband's 
death  it  was  held  that  the  complain- 
ant could  renounce  the  devise,  and 
was  entitled,  under  the  covenant,  to 
receive  from  the  husband's  estate  a 
dwelling  house  suitable  to  his  pecu- 
niary circumstances  and  position  in 
society,  or  could  receive  a  money 
equivalent,  since  the  specific  exe- 
cution of  the  covenant  would  be 
attended  with  difficulty. 

In  Barth  v.  Lines,  118  111.,  374 
(1886),  a  widower  of  forty-seven 
years,  who  had  nine  children,  the 
owner  of  1,000  acres  of  land  worth 
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over  |8o,ooo,  And  possessed  of  per- 
sonalty valued  at  over  $1,500,  a  few 
days  before  his  marriage  with  a 
widow,  entered  into  an  agreement 
with  her,  in  contemplation  thereof, 
marriage  being  the  consideration, 
whereby  they  mutually  released  in- 
dividual claims  arising  by  marriage 
in  the  estate  of  either.  Nine  years 
after  marriage  the  husband  died, 
and  the  widow  claimed  dower;  but 
as  it  was  shown  the  woman  had 
conducted  a  store  in  her  own  right, 
and  the  marriage  was  a  business 
arrangement;  and  it  was  proved 
that  the  woman  fully  understood 
the  meaning  and  effect  of  the  ante- 
nuptial contracts,  he  was  debarred 
of  dower.  In  a  very  recent  case  in 
Illinois,  Achilles  v,  Achilles,  28 
Northwestern  Rep.,  45  (1891),  the 
facts  were  that  three  days  before 
the  marriage  of  a  widower  of  77 
years  and  a  widow  64  years,  an 
agreement  was  executed  whereby 
they  mutually  released  claims  to 
each  other's  estate,  and  the  widow, 
should  she  survive  him,  was  to  re- 
ceive during  widowhood  the  use  of 
a  portion  of  a  house  and  |2oo  per 
annum  payable  from  his  estate. 
Four  years  later  the  husband  died, 
and  the  widow  claimed  her  dower, 
alleging  the  invalidity  of  the  ante- 
nuptial contract  because  of  misrep- 
resentations inducing  its  execution, 
and  unreasonableness  of  its  provis- 
ions. When  the  parties  were  mar- 
ried he  was  worth  |2o,ooo  and  she 
had  a  dower  income  of  over  fooo  per 
annum,  and  lived  on  I3  a  week.  The 
Court  held  that  misrepresentations 
were  not  proved,  and  that  the  pro- 
vision for  the  widow,  in  view  of  the 
circumstances,  was  not  unreason- 
able. Magrudbr,  J.,  said :  "  The 
parties  to  an  ante-nuptial  coutract 
stand  in  a  confidential  relation  to^ 
each  other,  which  requires  good 


faith  and  full  disclosure,  and  the 
absence  of  unreasonable  and  harsh 
provisions.  But  in  this  case  the 
whole  arrangement  seems  to  have 
been  of  a  purely  business  charac- 
ter. .  .  .  The  ante-nuptial  con- 
tract and  the  proposition  to  marry 
were  presented  simultaneously,  and 
the  latter  was  not  accepted  until 
the  former  was  agreed  upon.  .  .  . 
It  cannot  be  said  that  she  was  pre- 
vailed upon  by  the  love  and  confi- 
dence growing  out  of  a  marriage 
ciigagemcnt  to  sign  the  contract 
when  she  positively  refused  to  sign 
it  until  her  son  had  examined  it 
and  had  advised  her  in  r^ard 
to  it." 

In  McNutt  V.  McNutt,  116  Ind., 
545  ;  2  L.  R.  A.,  372  (i888),  it  was 
held  that  where,  in  consideration  of 
marriage,  persons  of  mature  years, 
after  consideration  and  delibera- 
tion, without  fraudulent  induce- 
ment, sign  an  ante-nuptial  Release 
of  the  interests  marriage  would 
give  them  in  the  estates  of  each 
other,  it  is  valid  if  not  unreasonable 
in  its  terms.  Elmott,  J.,  said: 
*'  It  was  no  more  than  equitable  that 
the  prospective  husband  should,  at 
the  time  he  made  the  contract,  pro- 
vide that  his  estate  should  go  to  his 
children  by  a  former  wife.  It  is, 
indeed,  difficult  to  find  any  princi- 
ple upon  which  courts  can  set  aside 
contracts  made  in  good  faith,  with 
due  deliberation,  and  by  persons  of 
mature  age,  even  though  that  con- 
tract be  one  between  a  man  and 
woman  contemplating  marriage. 
It  is  stretching.  .  .  .  the  power 
of  the  courts  a  great  way  to  de- 
clare that  a  man  and  woman  may 
not,  even  though  the  latter  has  no 
estate  of  her  own,  make  their  own 
contracts:"  116  Ind.,  549. 

In  Jacobs  v.  Jacobs,  42  Iowa,  600 
(1876),  a  crippled  widower,  62  years 
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old,  who  had  11  children  and  realty 
worth  |i  2,000,  and  a  widow  with  3 
children,  40  acres  of  land  and  J700 
or  |8oo  in  money,  entered  into  an 
agreement  preceding  their  marriage 
stipulating  that  "each  is  to  have 
the  untrammelled  and  sole  control 
of  his  or  her  property,  real  and 
personal,  as  though  no  such  mar- 
riage had  taken  place.  The  couple 
afterward  had  two  children  and 
lived  together  eight  years,  unhap- 
pily because  of  the  children  by 
their  former  marriages.  Upon  the 
husband's  death  the  widow  claimed 
her  dower,  but  Day,  J.,  held  the 
contract  was  fair  and  reasonable, 
the  advantages  obtained  by  the 
parties  equal,  and  it  was  enforceable 
in  the  absence  of  fraud  and  imposi- 
tion: 42  la.,  607.  In  Peet  v,  Peet, 
46  Northwestern  Rep.,  105 1;  81 
Iowa,  172  (see  Peet*s  Estate,  79  Id., 
185),  an  apte-nuptial  agreement 
provided  that  the  parties  thereto 
should  not  in  any  manner  be  re- 
stricted in  the  control  or  disposition 
of  their  respective  properties;  that 
the  woman  thereby  released  all 
right  of  dower  and  in  lieu  thereof 
should  receive,  in  case  she  survived 
her  husband,  the  interest  of  |3,ooo 
per  annum  during  widowhood.  The 
parties  were  over  50  years  of  age, 
the  man  a  widower  with  3  children 
and  worth  about  {50,000;  the  woman 
without  property  and  dependent 
upon  her  brother  and  her  personal 
earnings  for  support.  The  parties 
had  previously  been  neighbors  for 
25  years.  Upon  the  husband's 
death  the  widow  claimed  dower, 
alleging  that  the  husband  took  ad- 
vantage of  the  confidential  relation 
existing  between  them,  by  undue 
influence  she  signed  the  contract, 
and  that  it  is  unfair,  imconscionable 
and  void.  After  finding  that  there 
was  no  influence  exerted.  Given,   • 


J.,  said:  "In  view  of  all  the  cir- 
cumstances, we  do  not  think  the 
agreement  is  so  unreasonable  as  to 
show  undue  influence.  Mrs.  Peet 
had  not  contributed  to  the  accumu- 
Isttion  of  the  estate  and  was  not 
likely  to  aid  in  its  enhancement. 
She  was  without  a  home  or  means 
of  support  of  her  own,  except  her 
earnings.  Her  ability  to  earn  a 
living  would  decrease  with  increas- 
ing years.  By  this  agreement  and ' 
marriage  she  was  assured  of  a  home, 
support  and  companionship  with 
the  man  of  her  choice,  and  the  in- 
terest on  |3,ooo  after  his  d^th,  so 
long  as  she  remained  his  widow. 
Meager  as  this  provision  is,  yet  it 
was  reasonable  that  in  her  circum- 
stances she  should  be  willing  to 
accept  it  The  circumstances  did 
not  call  for  special  liberality  on  the 
part  of  Mr.  Peet.  It  was  reasonable 
that  he  shoidd  desire  that  no  part 
of  his  estate  should  pass  to  strangers, 
through  his  wife,  to  the  prejudice 
of  his  Children  :"  81  la.,  177-8. 

In  Hafer  v.  Hafer,  33  Kan.,  449 
(1885),  it  appeared  that  a  widower, 
who  had  seven  adult  children  and 
one  minor,  and  possessed  of  prop- 
erty worth  |i4,ooo,  on  the  day  of 
his  marriage  and  preceding  it,  en- 
tered into  a  contract  with  his  afii- 
aneed,  who  was  26  years  of  age, 
and  possessed  two  cows  and  I40, 
whereby  they  mutually  agreed  to 
enjoy  and  control  their  individual 
property,  and  upon  the  husband's 
death  the  wife  should  receive  a 
share  of  his  estate  equal  to  that  of 
any  of  his  children.  Three  years 
afterward  the  husband  died,  worth 
119,000,  and  the  widow  sought  to 
have  the  ante-nuptial  contract  held 
invalid  as  unjust,  unreasonable  and 
uncertain  in  its  provisions.  The 
.Court,  however,  held  that  agree- 
ments of  this  kind  were  flavored. 
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and  should  be  liberally  interpreted 
in  efiectnating  the  intentions  of  the 
parties,  if  entered  into  in  good 
faith,  by  persons  competent  to  con- 
tract, and  the  terms  were  not  un- 
reasonable, considering  the  cir- 
cumstances of  the  parties  at  the 
time  of  contracting.  In  this  in- 
stance the  husband  properly  made 
provision  for  the  children  of  his 
first  wife;  the  provision  for  the  wife 
was  fair  and  highly  equitable,  and 
no  evidence  appeared  that  the  con- 
versation and  conduct  preceding 
the  transaction  were  other  than 
open,  honest  and  fair,  and  no  ob- 
jections were  raised  then  or  after- 
wards. **The  mere  fact  that  he 
may  not  have  disclosed  his  a^tots 
and  liabilities  in  detail  to  her,  will 
not,  in  the  absence  of  anything 
showing  fraud  or  deceit,  invalidate 
the  contract,  nor  will  it  raise  a 
presumption  of  fraudulent  conceal- 
ment; and  especially  is  this  so 
where  the  terms  and  provisions  of 
the  contract  are  so  manifestly  fair 
and  reasonable  as  in  this  case:  " 
per  Johnston,  J.,  33  Kan.,  459-462. 

In  Woodward  v.  Woodward,  5 
Sneed,  (Tenn.),  49  (1857),  imme- 
diately preceding  the  marriage  of  a 
widower,  aged  73  years,  and  an 
illiterate  widow  of  45  years,  an 
agreement  was  executed,  reciting 
the  contemplated  marriage,  and 
allowing  the  widow,  should  she  be 
the  survivor,  the  loan  of  two  negro 
men  for  life  in  satisfaction  of  all 
claim  to  his  estate.  There  being 
circumstances  tending  to  show  im- 
position by  the  husband,  the  widow, 
upon  the  husband's  death,  was  per- 
mitted to  disregard  the  settlement 
and  accept  her  dower  and  dis- 
tributive portion  of  his  estate. 

In  West  V,  Walker,  77  Wise,  557 
(1890),  it  appeared  that  two  months 
preceding  the  marriage  of  a  wid- 


ower of  85  years,  the  father  of  sev- 
eral children,  with  a  widow  of  61 
years,  who  had  previously  been 
twice  married,  the  woman  released 
her  dower,  in  consideration  of  mar- 
riage and  |i,ooo  upon  the  hus- 
band's death,  if  she  survived.  The 
woman  had  known  the  man  for 
twenty  years,  and  was  destitute  of 
property  and  means  of  support,  ex- 
cept the  use  of  a  house  and  lot. 
When  the  man  died  he  was  worth 
{25,000,  and  the  widow  sought  to 
set  aside  the  agreement;  but  it  was 
held  that  the  facts,  togethel-  with 
her  omission  to  make  inquiries 
when  signing  the  agreement,  re- 
pelled any  claim  that  she  was  ig- 
norant of  its  effect  In  this  case 
the  contract  had  been  lost  and 
destroyed,  but  it  was  satisfactorily 
proved  by  oral  evidence,  and  effec- 
tually barred  her  dower.  (See,  also, 
Wilson  V,  Holt  (1887),  83  Ala.  528). 
In  Spencer  v,  Boardman,  6  W.  Rep., 
700  (111.,  1886),  dower  was  denied  a 
widow  upon  the  protest  of  heirs 
who  alleged  she  had  waived  it  by 
ante-nuptial  agreement  whose  con- 
tents were  proved  by  oral  evidence 
after  it  appeared  the  widow  refused 
to  produce  it  upon  notice,  though 
she  claimed  it  was  signed  as  she 
was  going  on  the  floor  to  be  mar- 
ried, did  not  read  the  paper  or 
know  what  it  was,  and  that  it 
was  subsequ^tly  destroyed  by 
mutual  consent.  (See  Smith  v, 
Linn,  4  Pennypackcr,  Pa.,  479; 
Gangwere*s  Estate,  14  Pa.,  417. 
In  Htmt's  Appeal,  100  Pa.,  590, 
597  (1882),  it  was  held  that  the  ex- 
istence of  an*  oral  ante-nuptial 
agreement  should  not  be  found 
save  upon  clear  and  convincing 
proof.  The  burden  of  proof  is  on 
those  who  aver  its  existence,  and 
they  must  do  more  than  show  a 
slight  preponderance  of  testimony; 
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they  must  adduce  that  which  will 
be  satisfactory  when  considered 
with  the  counter-testimony.  A 
parol  ante-nnptial  settlement  con- 
cerning chattels  is  valid  :  Gacken- 
bach  V,  Brouse,  4  W.  and  S.  (Pa.), 
546.  An  ante-nuptial  release  of 
dower  must  be  in  writing:  McAn- 
nulty  V,  McAnnulty,  120  111.,  26. 

This  lengthy  consideration  of  the 
subject  of  DowBR  has,  doubtless, 
shown  the  ^adnal  yet  determined 
methods  adopted  to  modify  consid- 
erably (and,  at  times,  defeating)  a 
right  which  by  the  common  law 
partook  of  the  nature  of  an  inde- 
feasible estate  in  a  woman  upon  her 
marriage.  Ante-nuptial  releases  of 
dower— so  inconsistent  with  com- 
mon law  principles  —  are  now 
greatly  favored,  especially  if  the 
contract  be  executed  by  old  persons 
who  have  passed  the  fruitftil  days 
of  connubial  association.  If  the  un- 
derstanding were  not  induced  by 
misrepresentations  or  advantage 
taken  of  the  confidential  relation  of 


the  persons  contracting  in  view  of 
their  impending  marriage,  the  re- 
lease is  e£Bectnal  to  bar  dower,  unless 
the  provision  for  the  widow  is  un- 
reasonable. This  unreasonablenesB 
depends  not  so  much  on  the  value 
of  the  husband's  estate  as  upon  the 
circumstances  surrounding  the  wo- 
man previous  to  her  marriage.  If 
the  provision  for  a  widow  is  not  in- 
compatible with  her  ante-nuptial 
surroundings  and  she  agrees  to  ac- 
cept it  understanding  the  advanta- 
ges the  impending  marriage  allows 
her,  she  shall  not  claim  her  dower 
upon  the  decease  of  her  husband. 
Though  she  in  terms  absolutely, 
knowingly  and  unconstrainedly  re- 
lease her  dower  before  marriage,  as 
in  F1illing*s  Estate,  Lothrop's  Ap- 
peal, ante  p.  831,  yet  the  Courts  are 
disposed  to  permit  inconsistent 
declarations  of  the  husband  to  be 
effectu£d  in  enlarging  the  widow's 
portion  to  harmonize  with  the  real 
intentions  of  the  parties. 

Al«PRED  ROI,AND  HAIG. 
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People  ex  rel.  Carter  v.  Rice,  Secretary  of  State.* 
Court  of  Appeals  of  New  York. 


Syllabus. 

A  constitutional  provision,  which  requires  the  senate  districts  to  con- 
tain, as  nearly  as  may  be,  an  equal  number  of  inhabitants,  and  that  the 
members  of  the  assembly  be  apportioned  among  the  several  counties,  as 
nearly  as  may  be,  according  to  the  number  of  their  respective  inhabi- 
tants,neces8arily  vests  a  discretion  in  the  legislature  in  making  the  appor- 
tionment, and  it  will  not  be  interfered  with  by  the  courts  unless  it  is 
plainly  and  grossly  abused. 

In  deciding  whether  or  not  the  legislature  has  abused  its  discretion, 
the  Court  will  consider  all  the  circumstances  which  make  it  difficult  to 
agree  on  an  apportionment,  such  as  local  pride,  commercial  jealousy  and 
rivalry,  diverse  interests,  misapprehension  of  the  real  interests  of  differ- 
ent localities,  and  other  conditions  which  might  make  a  compromise 
necessary  in  order  to  accomplish  any  result. 

The  mere  fact  that  in  apportioning  the  members  of  the  assembly  the 
legislature,  after  giving  to  each  county  the  full  number  to  which  its  popu- 
lation entitles  it,  do  not  apportion  the  extra  members  to  those  counties 
having  the  largest  surplus  over  the  ratio  of  representation,  but  award 
them  in  some  instances  to  those  having  a  less  surplus,  does  not  show  such 
an  abuse  of  legislative  discretion  as  will  warrant  the  Court  to  declare  the 
act  invalid ;  at  least  when  there  is  nothing  to  show  that  the  legislature 
was  influenced  by  improper  considerations,  and  when  the  next  United 
States  census  shows  an  increased  population  in  those  counties. 

In  determining  whether  an  Apportionment  Act  is  unconstitutional, 
because  of  inequalities  between  population  and  representation,  the  Court 
may  consider  the  results  which  may  follow  a  decision  against  the  Act, 
such  as  the  fact  that  any  Apportionment  Act  may  be  brought  before  the 
Court  for  review,  that  greater  inequalities  exist  in  the  next  preceding  Ap- 
portionment Act,  which  is  yet  more  at  variance  with  the  Constitution 
than  the  one  under  discussion,  and  that  if  both  these  are  declared  uncon- 
stitutional the  only  remaining  Apportionment  Act  would  be  one  over  a 
quarter  of  a  century  old,  and  therefore  unfit  to  apply  to  present  condi- 
tions of  population. 

'  Reported  in  31  N.  E.  Rep.,  921.    Decided  in  October,  1892. 
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The  New  York  Constitution  (Art  3,  Sec.  4)  provides 
that  **an  enumeration  of  the  inhabitants  of  the  State  shall 
be  taken  under  the  direction  of  the  Legislature  in  the  year 
1855,  and  at  the  end  of  every  ten  years  thereafter;  and  the 
said  districts  shall  be  so  altered  by  the  Legislature  at  the 
first  session  after  the  return  of  every  enumeration  that  each 
senate  district  shall  contain,  as  nearly  as  may  be,  an  equal 
number  of  inhabitants,  excluding  aliens  and  persons  of 
color  not  taxed;  and  shall  remain  unaltered  until  the  return 
of  another  enumeration,  and  shall  at  all  ti^nes  consist  of 
contiguous  territory;  and  no  county  shall  be  divided  in  the 
formation  of  a  senate  district,  except  such  county  shall  be 
equitably  entitled  to  two  or  more  senators.''  Section  5  of 
the  same  article  provides  for  128  members  of  Assembly, 
and  then  continues:  *'The  members  of  Assembly  shall  be 
apportioned  among  the  several  counties  of  the  State  by  the 
Legislature,  as  nearly  as  may  be,  according  to  the  number 
of  their  respective  inhabitants,  excluding  aliens,  and  shall 
be  chosen  by  single  districts.  ...  The  Legislature, 
at  its  first  session  after  the  return  of  every  enumeration, 
shall  apportion  the  members  of  Assembly  among  the 
several  counties  of  the  State,  in  manner  aforesaid,  etc." 

The  Apportionment  Act  of  1892  (Laws,  1892,  C.  397) 
exhibited  some  marked  discrepancies  in  regard  to  the 
senatorial  districts.  The  proper  ratio  was  180,899;  but 
one  district  contained  a  piopulation  of  241,138,  and  another 
contiguous  thereto  only  105,720;  yet  both  of  these  were  in 
the  city  of  New  York,  where,  if  anywhere,  equality  of  ap- 
portionment could  have  been  reached.  A  number  of  other 
districts  also  varied  from  the  ratio  by  from  30,000  to  49,000. 
In  the  apportionment  of  assemblymen  among  the  various 
counties  there  were  also  some  notable  discrepancies.  Al- 
bany, with  a  population  of  156,748,  was  given  4  membeii, 
while  Monroe,  with  181,230,  was  only  allotted  3;  and 
Rennselaer,  with  121,679,  and  Queens,  with  123,974,  were 
each  given  the  same  number  as  Monroe.  Duchess,  with 
75?  078,  was  given  two  members,  but  St.  Lawrence,  with 
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80,679,  and  Chautauqua,  with  73,884,  were  each  allotted 
only  one.  These  rather  glaring  discrepancies,  however, 
are  explained  by  the  fact  that  when  the  assemblymen  were 
apportioned  among  the  counties  by  the  integral  ratio  of 
population,  there  was  a  surplus  of  eleven  not  allotted,  and 
these,  instead  of  being  given  in  strict  order  to  those  coun- 
ties having  the  largest  surplus  over  the  ratio,  were  appor- 
tioned arbitrarily.  The  four  having  the  "highest  surplus, 
however,  received  an  extra  member,  and  it  would  also 
appear  that  the  Act  as  originally  reported  followed  the 
strict  mathematical  method  in  apportioning  the  extra  mem- 
bers to  the  counties  having  the  highest  surplus;  but  that 
the  variations  thereafter  made  were  due  to  nece'ssarj^  com- 
promises during  its  passage. 

The  Board  of  Supervisors  of  Monroe  County  having 
refused  to  district  the  county  for  the  election  of  the  three 
members  of  Assembly  allotted  to  it,  alleging  as  a  reason  for 
their  refusal  that  the  Act  was  unconstitutional,  Charles  F. 
Pond,  a  citizen  of  the  county,  applied  to  the  Special  Term 
of  the  Supreme  Court  for  a  writ  of  mandamus  to  compel 
the  Board  to  district  the  county.  This  was  denied  in  a 
long  and  careful  opinion  by  Rumsey,  J.,  on  the  ground  that 
the  action  of  the  supervisors  was  proper,  because  the  Legis- 
lature had  overstepped  the  limits  of  its  discretion  in  mak- 
ing the  apportionment,*  and  this  decision  was  affirmed  by 
the  General  Term,*  Macomber,  J.,  dissenting  on  the 
ground  that  the  errors  were  not  serious  enough  to  vitiate 
the  Act. 

At  about  the  same  time  the  validity  of  the  same  Act 
was  called  in  question  in  Oneida  County  on  an  application 
for  a  mandamus  to  the  Secretary  of  State  to  compel  him  to 
issue  the  statutory  notices  under  the  Apportionment  Act  of 
1879;  but  the  application  was  denied  on  the  ground  that 
the  Court  had  no  power  to  interfere  with  the  discretion  of 
the  Legislature,  as  expressed  in  the  Act  of  1892.' 

'Peo.  ex  rel.  Pond  v.  Board  of  Supervisors  of  Monroe  County,  19  N. 
Y.  Suppl.,  978. 

« Id.  V.  Id.,  20  N.  Y.  Suppl.,  97, 

'Peo.  ex  rel.  Carter  v.  Rice,  Secretary  of  State,  20  N.  Y.  Suppl.,  293. 
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Both  cases  were  taken  to  the  Court  of  Appeals,  and 
judgment  was  there  rendered  in  accordance  with  the  sylla- 
bus previously  given,  aflSxming  Peo.  v.  Rice,  though  on 
diflFerent  grounds  from  those  taken  by  the  Supreme  Court, 
and  reversing  Peo.  v.  Board  of  Supervisors. 

Gbrrymandbring. 


This  word,  in  which,  by  a  curi- 
ous etymological  freak,  the  mem- 
ory of  Mr.  Elbridgb  Gbrry,  one 
time  Governor  of  Massachusetts, 
is  most  unjustly  held  up  to  the  con- 
tempt of  posterity,  embalmed  as 
neatly  and  as  imperishably  as  a  fly 
in  amber,  has  been  the  theme  of 
much  discussion  of  late  in  the 
courts  of  several  of  the  United 
States.  The  evil  which  it  names 
has  become  so  pronounced  and 
prevalent  that,  as  one  judge  has 
very  tersely  said,  it  is  high  time  to 
put  a  stop  to  it.  The  only  question 
is,  Have  the  courts  the  necessary 
power? 

It  has  been  very  strenuously 
urged  that  the  judiciary  has  no 
power  to  review  the  acts  of  the 
legislature  in  apportioning  its  own 
members,  that  being  a  ma^er  pe- 
culiarly within  its  own  powers,  and 
being  a  political,  not  a  legislative 
act.  This  question,  however,  may 
be  regarded  as  finally  set  at  rest  by 
the  able  arguments  of  Orton,  J., 
in  the  first  Wisconsin  Gerrymander 
Case,  8i  Wis.,  440;  s.  c.  51  N.  W. 
Rep.,  724,  where  he  shows  con- 
clusively that  not  only  have  the 
courts  themselves  almost  uniformly 
asserted  this  right,  but  that  the 
legislatures  of  several  States  have 
sanctioned  this  assertion  by  request- 
ing the  opinion  of  the  justices  on 
matters  relating  to  apportionment: 
See  State  v.  Dudley.  Ohio  St,  437; 
State  V,  Newark,  40  N.J.  L.,  297; 
State  V,  Van  Ouyne  (Neb.),  39  N. 
W.  Rep.,  612;  Opinions  of  Justices, 


3  Me.,  477;  18  Me.,  458;  43  Me., 
587;  7  Mass.,  523;  15  Mass.,  537;  3 
Pick.  (Mass.),  517;  23  Pick.,  547;  6 
Cush.  (Mass;),  575;  10  Gray  (Mass.), 
613;  142  Mass.,  601;  a.  c.  7  N«  B. 
Rep'f  35;  aii<i  of  Cassodav,  J.,  in 
the  Second  Wisconsin  Gerryman- 
der Case,  State  ex  rel.  Lamb  v, 
Cunningham,  Secretary  of  State, 
53  N.  W.  Rep.,  35;  as  weU  as  by 
the  assumption  of  that  fact  in  the 
cases  hereafter  cited.  The  dictum 
of  the  Court  in  Wise  v.  Bigger,  79 
Va.,  269,  that  laying  oflF  and  de- 
fining Congressional  districts  is  the 
exercise  of  a  political  and  discre- 
tionary power,  for  which  the  legis- 
lature is  amenable  to  the  people, 
and  that  in  18  Me.,  460,  where  the 
Court  held  that  'Mf  such  pt)wer 
should  be  abused  in  any  case,  the 
remedy  is  with  the  people.  Those 
guilty  of  any  such  outrage  will  be 
likely  to  t)ecome  in  time  the  vic- 
tims of  their  own  misconduct.  In 
popular  governments  this,  and  the 
right  which  it  may  be  believed  the 
people  will  exercise  of  displacing 
bad  servants,  are  great  checks  upon 
the  abuse  of  power;"  cannot  pre- 
vail against  such  a  weight  of  au- 
thority. And  it  is  well  that  they 
do  not  represent  the  current  of  ju- 
dicial opinion;  for  while  they,  es- 
pecially the  latter,  evince  a  praise- 
worthy confidence  in  the  readiness 
of  the  people  to  rebuke  the  misuse 
of  legislative  power,  they  also  ex- 
hibit a  peculiar  blindness  to  the 
actual  course  of  human  events. 
*'  It  is  a  condition,  not  a  theory," 
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that  confronts  the  Court  that  has 
to  deal  with  this  question  of  gerry- 
mandering. Both  the  object  and 
the  natural  tendency  of  a  gerry- 
mander, as  is  well  pointed  out  by 
Chief  Justice  Morsb  in  Giddings 
V,  Blacker  (Mich.),  52  N.  W.  Rep., 
944,  is  to  perpetuate  the  control  of 
the  government  in  the  hands  of  a 
political  party,  even  against  the 
wishes,  protests  and  votes  of  a  ma- 
jority of  the  people;  and  there  are 
very  few  complaints  made  against 
it  by  the  most  upright  men  of  that 
party.  Objections  to  it  come  from 
the  party  so  kept  out  of  power. 
It  has  even  been  gravely  urged  as 
a  reason  for  upholding  a  gerryman- 
der, that  the  complaint  against  it 
was  a  political  action,  coming  from 
the  opposite  party. 

Even  when  in  the  course  of  time, 
the  quondam  cause  of  right  tri- 
umphs, and.  the  gerrymandering 
crew  are  ousted  from  their  place  of 
power,  the  mischief  does  not  cease. 
No  man  ever  saw  a  pendulum  drawn 
back  to  the  end  of  its  beat,  and 
then  released,  stop  of  its  own  ac- 
cord in  the  middle  of  its  oscilla- 
tion. It  swings  straight  to  the 
other  extreme.  And,  likewise,  the 
first  act  of  a  party  just  coming  into 
power  is  usually  to  rearrange  the 
election  districts  so  as  to  perpetuate 
its  hold  upon  the  government  This 
has  apparently  been  the  case  in 
every  State  of  the  Union  in  which 
gerrjrmandering  has  been  rife,  and 
furnishes  the  strongest  possible  rea- 
son why  the  courts  should  exercise 
a  power  which  the  individual,  or 
his  aggregate,  the  people,  has  no 
desire  to  exert,,  until  he  gets  the 
shoe  on  the  other  foot,  and  finds 
that  it  pinches. 

It  being  settled,  then,  that  the 
courts  have  the  power  to  review 
such  acts,  the  next  question  is,  how 


far  are  they  reviewable  ?  Naturally, 
whenever  and  to  whatever  degree 
they  overstep  the  limits  set  by  the 
Constitution.  Here  another  effort 
has  been  made  to  nullify  the  power 
of  the  judiciary  in  this  regard  by 
claiming  that  the  provisions  of  the 
Constitution  in  reference  to  appor- 
tionments are  directory,  and  not 
mandatory.  But  the  geueral  current 
of  authority  is  in  favor  of  treating 
all  constitutional  provisions  as 
mandatory:  Peo.  v,  Lawrence,  36 
Barb.  (N.  Y.),  177;  Cooley,  Const. 
Lim.,  2d  Ed.,  181.  The  claim  that 
the  constitutional  provisions  in  re- 
gard to  apportionment  are  directory 
seems  to  be  especially  without  foun- 
dation. Judge  Orton,  in  the  first 
Wisconsin  Gerrymander  Case,  State 
ex  reL  Attorney  General  v,  Cun- 
ningham, 81  Wis.,  440;  S.  C,  51  N. 
W.  Rep.,  724,  disposes  of  it  very 
briefly.  "That  most  dangerous 
doctrine,  that  these  and  other  re- 
strictions upon  the  power  of  the 
legislature  are  merely  declaratory, 
and  not  mandatory,  should  not  be 
encouraged,  even  to  the  extent  of 
discussing  the  question.  The  con- 
vention, in  making  a  constitution, 
had  a  higher  duty  to  perform  than 
to  give  the  legislature  advice;*'  and 
Judge  PiNNEY,  with  delicate  satire, 
remarks  in  the  same  case:  /*  It  does 
not  appear  that  the  language  used 
(in  the  debates  of  the  convention) 
was  employed  by  way  of  exhorta- 
tion to  the  legislature  to  eschew 
the  pernicious  method  of  gerryman- 
dering then  recognized  as  an  evil  to 
be  greatly  deplored.  It  better  suits 
the  important  character  of  the 
rights  sought  to  be  guarded,  and 
the  character  and  purpose  of  the 
instrument,  to  regard  these  provis- 
ions as  mandatory,  and  not  direc- 
tory merely." 
It  has  also  been  claimed  thal^al- 
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though  a  transgression  of  a  positive 
mandate  of  the  Constitution  is  re- 
viewable, yet  the  exercise  of  a  dis- 
cretionary power  is  not:  Peo.  exrel. 
Carter  v.  Rice,  supra\  Peo.  ex  rel, 
Baird  v,  Broome,  20  N.  Y.  Suppl., 
470.  This  rests  upon  a  mbtake, 
however.  There  is  no  such  thing 
as  an  absolute,  uncontrolled,  unre- 
viewable discretion  vested  in  any 
man,  or  any  body  of  men,  under  a 
constitutional  government.  All 
delegated  powers  must  of  necessity 
have  limits;  and  if  there  be  none 
expressed,  there  is  always  the  im- 
plied qualification,  that  the  powers 
granted  be  not  abused.  Even  in 
affirming  Peo.  z/.'Rice,  the  Court  of 
Appeals  took  care  to  say:  "  We  do 
not  intimate  that  in  no  case  could 
the  action  of  the  legislature  be  re- 
viewed by  the  courts.  Cases  may 
easily  be  imagined  where  the  action 
of  that  body  would  be  so  gross  a 
violation  of  the  Constitution  that 
it  could  be  seen  that  it  had  been 
entirely  lost  sight  of,  and  an  inten- 
tional disregard  of  its  commands, 
both  in  the  letter  and  in  the  spirit, 
had  been  indulged  in:'*  31  N.  E. 
Rep.,  on  p.  929. 

When  the  mandate  of  the  Consti- 
tution is  direct  an^  positive,  there 
is  no  room  for  discretion,  and  any 
transgression  of  it  will  render  the 
Act  unconstitutional.  When  the 
Constitution  provides  that  the  ap- 
portionment and  districts  so  made 
shall  remain,  unaltered  until  an- 
other enumeration  of  the  popula- 
tion, the  boundaries  of  the  districts 
cannot  be  changed,  either  directly 
or  as  an  incident  of  the  alteration 
of  town  or  city  lines:  Peo.  v.  Holi- 
han,  29  Mich.,  116;  Kinney  2/.  Syra- 
cuse, 30  Barb.  (N.  Y.),  349.  A  legis- 
lature cannot  apportion  a  greater 
number  of  representatives  than  is 
allowed  by  the  Constitution:  State 


V,  Francis,  26  Kans.,  724.  And 
when  the  Constitution  prohibits 
the  division  of  a  country  or  district, 
any  apportionment  which  violates 
that  prohibition  is  unconstitutional 
and  void:  State  ex  reL^  Attorney- 
General  V.  Cunningham,  Secretary 
of  State,  81  Wis.,  440;  S.  C.  51  N. 
W.  Rep.,  724.  "Under  negative 
and  prohibitory  constitutional  pro- 
visions, the  Legislature  may  often 
refrain  from  doing  things  which 
are  not  prohibited,  but  it  can  never 
do  what  is  prohibited:  **  State  v, 
Francis,  supra. 

When  the  Legislature  is  vested 
with  discretion,  its  Acts  are  valid, 
so  long  as  that  discretion  is  not 
abused;  and  the  courts  will  not  in- 
vestigate too  closely,  nor  set  the 
brand  of  unconstitutionality  upon 
what  may  have  been  a  mere  error 
of  judgment.  "  For  the  wisdom  or 
unwisdom  of  what  U;ey  have  done 
within  the  limits  of  the  powers  con- 
ferred, they  are  answerable  to  the 
electors  of  the  State,  and  no  one 
else:"  State  v.  Campbell  (Ohio), 
27  N.  E.  Rep.,  884.  It  therefore 
becomes  necessary  to  determine 
what  those  limits  are,  or,  rather,  to 
decide  how  far  the  Legislature  may 
go  without  so  far  overstepping  them 
as  to  warrant  judicial  interference. 
A  degree  of  discretion  is  obviously 
conferred  by  those  constitutional 
provisions  which  require  that  the 
apportionment  shall  be  according 
to  the  number  of  inhabitants,  or 
that  the  districts  shall  be,  as  nearly 
as  may  be,  equal  in  population. 
There  is  some  difference  of  opinion 
in  respect  to  the  latitude  of  this 
discretion;  but  it  is  acknowledged 
on  all  sides  that  it  is  impossible  to 
attain  mathematical  exactness  in 
this  regard:  Prouty  v.  Stover,  11 
Kans.,  235;  State  ex  reL  Attorney- 
General  V.  Cunningham,  81  Wis., 
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440;  S.  C,  51  N.  W.  Rep.,  724; 
State  ex  rel.  Lamb  v.  Canningham 
(Wis.).  53  N.  W.  Rep.,  35;  Gid- 
dings  V.  Blacker  (Mich.),  52  N.  W. 
ftep.,  944;  Peo.  ex  reL  Carter  v. 
Rice  (N.  Y.),  (the  principle  case), 
31  N.  E  Rep.,  921.  And  that  all 
that  is  really  requisite  is  the  exer- 
cise of  an  honest  and  fair  discre- 
tion. If  there  are  any  glaring  in- 
equalities of  population  or  repre- 
sentation, it  is  a  sure  proof  that 
such  a  discretion  has  not  been  ex- 
ercised, but  that  the  requirements 
of  the  Constitution  have  been  will- 
fully and  intentionally  disregarded 
and  violated  for  partisan  purposes; 
and  it  will  warrant  a  decision  that 
the  apportionment  is  unconstitu- 
tional and  void,  without  any  direct 
proof  of  wrongful  intent  on  the 
part  of  the  Legislature:  Peo.  v, 
Canaday,  73  N.  C,  198.  **  It  is 
proper  to  say  that  perfect  exactness 
in  the  apportionment,  according  to 
the  number  of  inhabitants,  is 
neither  required  nor  possible.  But 
there  should  be  as  close  an  ap- 
proximation to  exactness  as  pos- 
sible, and  this  is  the  utmost  limit 
for  the  exercise  of  legislative  dis- 
cretion. If,  as  in  this  case,  there 
is  such  a  wide  and  bold  departure 
from  this  constitutional  rule  that 
it  cannot  possibly  be  justified  by 
the  exercise  of  any  judgment  or 
discretion,  that  evinces  an  in- 
tention on  the  part  of  the  Legisla- 
ture to  utterly  ignore  and  disregard 
the  rule  of  the  Constitution  in  or- 
der to  promote  some  other  object 
than  a  Constitutional  Apportion- 
ment, then  the  conclusion  is  in- 
evitable that  the  Legislature  did 
not  use  any  judgment  or  discretion 
whatever."  Orton,  J.,  in  State  v. 
Cunningham,  81  Wis.,  440;  S.  C, 
51  N.  W.  Rep.,  724. 
In  the  case  just  cited  the  ratio  of 
55 


representation  was  51,117  for  eacb. 
senate  district,  and  16.868  for  each 
assembly  district;  but  the  appor> 
tionment  made  one  senate  district 
68,ooO|  and  another  38.000;  one  as- 
sembly district  38,000,  and  another 
7,000.     This,  in   the  language  of 
Judge  Orton,  was  '*a  direct  and 
palpable  violation  of  the  Constitu- 
tion.*'    As  soon   as  this  decision 
was  rendered,  the  legislature  made 
haste  to  pass  another  Act,  which 
avoided  the  dismembering  of  as- 
sembly districts,  another    of   the 
blemishes  of  the  former  Act,  but 
made  the  discrepancy  in  population 
in  some  of  the  districts  even  greater 
than  before;  e.  g.^  30.732  in  one, 
and  65.952  in  another.    This  also 
was  held  to  be  a  violation  of  the 
Constitution  in  State,  ex  reL  Lamb 
V.  Cunningham,  53  N.  W.  Rep.,  35. 
A  very  similar  state  of  affairs 
prevailed  in  Giddings  v.  Blacker 
(Mich.)52N.  W.  Rep.,944.    There 
nine  counties,  with  an  aggregate 
population    of   97,000,  had    been 
united  into  one  district,  and  eight 
other  counties,  contiguous  thereto^ 
into  another  district,  with  a  popu- 
lation of  but  40,000,  the  ratio  of 
representation  being  65,000;  eight 
districts,  with  but  349,056  popula- 
tion,  had    been   given    the    same 
representation  as  695,717  in  eight 
others;  and  the  Democrats,  with  a 
majority  of  less  than  5,000  in  a 
total  vote  of  about   400,000,  had 
control  of  twenty-one    senatorial 
districts  to  the  Republicans'  eleven^ 
thus  making  it  clear  that  the  ap- 
portionment was  only  a  political 
device,  to  even  up  matters  with  the 
latter,  who  for  their  part  had  pre- 
viously so  apportioned  the  State, 
in  1885,  as  to  control  twenty-one 
senatorial  districts  to  eleven,  and 
had  given  eight  counties  with  3i6v- 
578  population  the  same  represen- 
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tatioD  as  eight  others,  whose  aggre- 
gate was  532,222.  It  is  no  wonder 
that  the  Court  declared  that  a 
"constitutional  discretion  was  not 
exercised  in  the  Apportionment  Act 
of  1 89 1.  The  facts  themselves 
demonstrate  this  beyond  any  con- 
troversy, and  no  language  can 
make  the  demonstration  plainer.** 
The  same  conclusion  was  arrived 
at  in  Peo.  v,  Canaday,  73  N.  C, 
198,  where  the  city  of  Wilmington 
had  been  divided  into  three  wards, 
with  equal  representation;  but  the 
first  and  second  wards  each  con- 
tained about  4,000  votes,  the  third 
about  2,800.  These  discrepancies 
are  hardly  more  strongly  marked 
than  some  of  those  in  the  principal 
case,  as  for  example,  that  of  135,- 
418  between  the  twelfth  and  thir- 
teenth senatorial  districts;  and  this 
fact,  in  view  of  the  otherwise  uni- 
form current  of  authority,  would 
tend  to  throw  grave  doubt  upon 
the  correctness  of  the  decision  there 
given,  were  it  not  for  the  claim  in 
the  opinion  that  the  figures  of 
population  given  here  and  in  the 
prefixed  statement,  though  found 
in  the  opinion  of  Judge  Rumsey 
at  special  term  (19  N.  Y.  Suppl., 
978),  were  not  properly  before  the 
Court,  and  so  could  have  no  influ- 
ence upon  its  decision.  But  this  is 
not  a  valid  excuse;  for  courts  take 
judicial  notice  of  the  population  of 
cities  and  towns  according  to  the 
authorized  census  reports:  Haw- 
iins  V.  Thomas  (Ind.)  29  N.  E. 
Rep.,  157;  Bank  v,  Cheney,  94  111., 
430;  Peo.  V.  Williams,  64  Cal.,  87; 
S.  C,  27  Pac.  Rep.,  939;  Peo.  v. 
Wong  Wang  (Cal.)  28  Pac.  Rep., 
270,  and  of  the  local  divisions  of  a 
county  or  State:  I>inck  z/.  City  of 
Litchfield  (111.)  31  N.  E.  Rep.,  123; 
State  V,  Powers,  25  Conn.,  48; 
Goodwin  v.  Appleton,  22  Me.,  453; 


Winnipiscogee  Lake  Co.  v.  Young, 
40  N.  H.,  420.  Such  a  claim  is 
rendered  especially  peculiar  in  this 
case  by  the  fact  that  the  same 
opinion  urges  as  a  fact  to  be  con- 
sidered in  upholding  the  validity 
of  the  apportionment  of  assembly- 
men, that  three  of  the  counties  im- 
properly preferred  showed  large 
gains  of  population,  according  to 
the  census.  If  it  could  be  referred 
to  for  one  purpose,  why  not  for  the 
other? 

It  may  be  regarded,  then,  as  set- 
tled beyond  a  doubt,  that  an  appor- 
tionment act  will  be  declared  un- 
contitutional  if  there  is  any  mani- 
fest abuse  of  the  limited  discretion 
reposed  in  the  legislature  by  the 
Constitution;  but  there  is  some 
diflference  of  opinion  as  to  what 
constitutes  such  an  abuse.  In  the 
cases  cited  from  North  Carolina, 
Michigan  and  Wisconsin,  and  in 
the  principal  case  also,  if  we  are 
permitted  to  look  at  the  figures, 
which  it  is  contended  we  have  a 
perfect  right  to  do,  the  abuse  of 
discretion  is  so  glaring  as  to  leave 
no  room  for  question,  unless  an  ex- 
ceedingly liberal  and  unwarrant- 
able construction  is  put  upon  the 
words  '*  as  nearly  as  may  be.**  Yet 
it  was  in  this  very  manner  that, 
after  indulging  in  a  curious  and 
rather  incomprehensible  arithmeti- 
cal juggle,  the  Court  in  the  princi- 
pal case  disposed  of  the  second  ob- 
jection to  the  validity  of  the  act, 
that  based  upon  the  failure  of  the 
legislature  to  apportion  the  extra 
members  of  the  Assembly  in  strict 
order  to  the  counties  having  the 
largest  surplus  over  the  unit  of  rep- 
resentation. The  constitutional  re- 
quirement, that  the  apportionment 
of  members  of  Assembly  among 
the  Several  counties  should  be,  "  as 
nearly  as  may  be,  accotding  to  the 
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number  of  their  respective  inhabit- 
ants,*' was  boldly  construed  out  of 
the  way  by  the  lower  Court  in  Peo. 
ex  tel.  Carter  v.  Rice,  20  N.  Y. 
Suppl.,  393,  with  serene  disregard 
of  the  canon  of  construction,  that 
words  shall  be  understood  to  have 
their  ordinary  signification,  by 
holding,  as  nearly  as  can  be  ascer- 
tained from  the  argument,  that 
these  words  do  not  mean  as  nearly 
as  possible,  or  practicable,  but  as 
nearly  as  the  legislature  may  think 
proper.  The  case  cited  in  support 
of  this  view,  of  conformity  of  pro- 
cedure in  Federal  courts  to  that  in 
State  courts,  has  no  real  analogy. 
A  mere  matter  of  procedure,  and 
one  of  substantive  right,  are  wholly 
different  in  their  nature,  and  a  de- 
gree of  discretion  may  well  be  al- 
lowed in  the  former  that  would  be 
ruinous  in  the  latter.  The  Court 
of  Appeals  did  not  adopt  this  rea- 
soning, but  declared  the  words  to 
be  "a  direction  addressed  to  the 
legislature  in  the  way  of  a  general 
statement  of  the  principles  upon 
which  the  apportionment  shall  be 
made.*'  But  Judge  Andrews,  in 
his  dissenting  opinion,  concurred  in 
by  Judge  Finch,  clearly  points  out 
the  fallacies  and  dangers  of  such  a 
doctrine.  *'  The  argument  urged 
upon  us  that  the  words  '  as  nearly 
as  may  be  *  give  a  discretion  to  the 
legislature,  if  it  means  anything  as 
applied  to  the  circumstances  of  this 
case,  means  that  the  legislature 
may  disregard  the  plain  meaning 
and  mandate  of  the  Constitution. 
.  .  .  When  the  Court  can  see 
that  the  rule  of  the  Constitution 
was  not  in  fact  applied,  and  the 
circumstances  for  its  application 
were  clear  and  unequivocal,  then 
there  is  nothing  left  to  the  Court 
but  to  declare  the  apportionment 


void.  The  suggestion  that  the  cir- 
cumstances under  which  legisla- 
tures act  in  such  matters  give 
opportunity  for  the  plby  of  passion 
and  prejudice,  and  therefore  this 
must  be  considered  in  determining 
the  validity  of  an  apportionment 
act,  seems  to  me  to  have  no  place 
in  this  discussion.  The  very  object 
of  constitutional  restrictions  is  to 
establish  a  rule  of  conduct  which 
cannot  be  varied  according  to  the 
pa.ssion  or  caprice  of  a  majority, 
and  to  fix  an  immutable  standard 
applicable  under  all  circumstances. 
If  a  departure  from  the  fundamen- 
tal law  by  legislatures  can  in  one 
case  be  justified  by  the  frailties  of 
human  nature,  and  the  constitution- 
ality of  an  act,  may  be  made  to 
depend  in  one  case  upon  such  a 
consideration,  the  constitutionality 
of  all  legislation  may  be  governed 
by  the  same  rule.  I  have  said  the 
very  object  in  imposing  restraints 
in  the  Constitution  is  to  protect 
great  principles  and  interests 
against  the  operation  of  such  ec- 
centric and  disturbing  forces.  The 
discretion  of  the  legislature,  if  any, 
in  apportioning  members  ends 
where  certainty  begins,  and  that 
point  was  reached  when  the  coun- 
ties having  the  largest  remainders 
T^ere  ascertained." 

The  full  effects  of  the  decision  of 
the  majority  of  the  Court  is  best 
seen  in  looking  at  the  facts  of  the 
case  as  they  appear  in  the  prefixed 
statement.  Here  one  county,  with 
181,230  population,  has  three  mem- 
bers, while  another  county,  with  a 
population  of  nearly  15,000  less, 
has  four;  one  with  75,078  has  two, 
while  another,  with  5,000  more,  has 
but  one.  It  needs  a  deal  of  argu- 
ment to  prove  this  a  just  and  legal 
exercise  of  discretion. 
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This  very  point  arose  in  Board 
of  Supervisors  of  Houghton  Co.  v. 
Blacker  (Mich.)  52  N.  W.  Rep.,  951, 
and  was  there  thus  tersely  disposed 
of:  "There  can  be  no  legal  dis- 
cretion, under  the  Constitution,  to 
give  a  county  of  less  population 
than  another  a  greater  representa- 
tion. Such  action  would  be  arbi- 
trary and  capricious,  and  against 
the  vital  principle  of  equality  in 
our  government,  and  it  is  not  in- 
tended or  permitted  by  the  Con- 
stitution; nor  could  such  action 
lead  to  any  good  result.  There 
can  be  found  no  excuse  for  it.^*  It 
is  to  be  feared,  therefore,  that  while 
the  majority  opinion  in  the  prin- 
cipal case  asserts  the  validity  of 
the  new  apportionment  act  of  1892, 
it  fails  to  prove  it. 

The  Court  itself  seems  to  have 
felt  the  inherent  weakness  of  the 
arguments  upon  which  it  relies,  for 
it  introduces  a  number  of  extra- 
neous considerations  to  prove  the 
wisdom  of  its  decision.  Chief 
among  these  are  the  dire  conse- 
quences which  would  flow  from  a 
decision  against  the  constitution- 
ality of  the  act,  compelling  a  dec- 
laration that  the  preceding  appor- 
tionment act  was  invalid,  and  thus 
throwing  the  elections  back  upon 
an  act  more  than  a  quarter  of  a 
century  old.  But,  as  Judge  An- 
drews says,  *'The  attempt  to 
justify  the  apportionment  of  1892 
by  the  fact  asserted  (which  seems 
to  be  true)  that  the  apportionment 
of  1879  was  subject  to  as  great  or 
greater  objection  on  the  score  of 
inequality  than  the  later  act,  fiBiils 
because  the  fact  is  irrelevant  It 
is  one  thing  that  a  legislature  has 
disregarded  its  duty  on  a  former 
occasion,  and  that  the  people  have 
acquiesced  in  the  usurpation,  and 
quite  a  different  and  a  much  more 


serious  thing  if  auch  a  dbregard  of 
constitutional  limitation  should  re- 
ceive judicial  sanction."  Two 
wrongs  never  made  a  right  The 
Court  has  no  business  to  concern 
itself  with  consequences,  when  the 
path  of  duty  is  clear.  It  is  in  no 
way  responsible  for  them.  The 
Supreme  Court  of  Michigan  in  a 
similar  dilemma  boldly  asserted 
both  acts  to  be  **  tarred  with  the 
same  stick,*'  and  set  both  aside; 
and  Chief  Justice  Morsb  emphati- 
cally declared,  **The  consequences 
of  this  decision  ate  not  for  us.  It 
is  our  duty  to  declare  the  law,  to 
point  out  the  invasion  of  the  Con- 
stitution and  to  forbid  it:"  Gid- 
dings  V.  Blacker,  supra,  p.  948. 

This  same  argument  ad  incon- 
venienti  was  presented  in  a  some- 
what different  form  by  Judge 
WiNSi«ow  in  a  dissenting  opinion 
in  State,  ex  reL  Lamb  v.  Cunning- 
ham (Wis.)  53  N.  W.  Rep.,  p.  5©, 
where  he  urges  that  a  decision 
against  the  act  would  brand  every 
legislature  since  1852  as  de  /ado 
merely,  inasmuch  as  every  prior 
apportionment  act  had  contained 
greater  discrepancies;  but  it  is  hard 
to  see  the  exact  force  of  this,  since 
the  acts  of  a  de  facto  legislature  are 
valid,  on  grounds  of  public  policy: 
Orton,  J.,  in  State  v.  Cunningham, 
51  N.  W.  Rep.,  on  p.  729.  See  also 
Auditor  General  v.  Board  of  Super- 
visors (Mich.)  51  N.  W.  Rep.,  490- 
491.  He  also  lays  much  stress 
upon  contemporaneous  construc- 
tion, shown  by  these  same  appor- 
tionments (which,  however,  would 
be  all  the  stronger  reason  for  put- 
ting a  stop  to  the  thing  before  it 
went  any  farther) ;  but  the  strongest 
ground  of  objection  that  he  adduces 
is  the  danger  that  the  courts,  by 
continued  adverse  decisions,  may 
at  last  sut^titnte  their  apportion- 
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ment  for  tliat  of  the  legislature. 
At  present,  however,  there  seems 
to  be  but  little  cause  for  apprehen- 
sion on  this  score,  and  it  will  be 
time  enough  to  consider  it  when 
the  evil  becomes  pressing. 

The  validity  of  an  Apportion- 
ment Act  may  be  called  in  question 
by  either  quo  warranto  (Peo.  v. 
Canady,  73  N.  C,  198),  mandamus 
(Peo.  V.  Rice,  31  N.  E.  Rep.,  921), 
or  injunction  (State  ex  rel.  Att- 
Gen.  V.  Cunningham  (Wis.),  51 
N.  W.  Rep.,  724;  S.  C,  81  .Wis., 
440).  The  proper  mode  of  proce- 
dure is,  of  course,  at  the  relation  of 
the  attorney-general ;  but  if  that 
officer  refuses  to  act,  then  either 
mandamus  or  injunction  may  be 
brought  at  the  relation  of  a  private 
citizen ;  for  otherwise  such  a  re- 
fusal would  prevent  the  people 
from  obtaining  redress  for  such  an 
infringement  upon  their  rights  and 
liberties :  Giddings  v.  Blacker 
(Mich.).  52  N.  W.  Rep.,  944; 
State  ex  rel.  Lamb  v,  Cunning- 
ham (Wis.),  53  N.  W.  Rep.,  35.     In 


any  case,  however,  the  suit  must 
be  brought  against  an  officer  who 
is  entrusted  with  duties  in  relation 
to  the  matter  that  arc  purely  min- 
isterial. There  can  be  no  direct 
judicial  remedy,  as  against  an  un- 
constitutional apportionment,  even 
by  and  through  the  extraordinary 
jurisdiction  of  the  Court,  unless  the 
controversy  can  be  made  in  some 
form  with  and  against  some  officer 
whose  duties  are  ministerial,  and 
who  is  therefore  amenable  to  the 
coercive  power  of  the  Court  to  com- 
pel execution  of  its  judgment  or 
decree.  If  the  respondent  is  not, 
as  to  the  matter  in  hand,  a  mere 
ministerial  officer,  owing  mere  min- 
isterial duties,  if  he  is  vested  with 
political  or  discretionary  power  sub- 
ject to  no  limitation,  the  jurisdic- 
tion of  the  Court  cannot  be  main- 
tained ;  for  the  Court  will  not  ren- 
der a  judgment  or  decree  that  it 
has  no  possible  right  to  enforce." 
PiNNBY,  J.,  in  State  v,  Cunning- 
ham (Wis.),  51  N.  W.  Rep.,  p.  735. 
R.  D.  S. 


Commonwealth  v,  Tierney.     Supreme  Court  of 
Pennsylvania.* 


Syllabus. 

Liquor  License  Law —Social  Clubs — Device  to  Evade  the  License  Law, 

A  wholesale  liquor  dealer  whose  license  had  been  withheld,  was  in- 
dicted soon  after  for  selling  liquor  in  the  same  old  bar-room  without  a 
license.  His  defence  was  that  he  was  not  selling  on  his  own  account 
but  as  steward  of  the  Ellsworth  Club,  and  that  no  sales  were  made  to  any 
but  members  of  the  club  unless  brought  there  by  members.  The  club 
room  was  only  a  space  of  about  six  feet  square,  partitioned  off  from  the 
old  bar-room,  although  over  one  hundred  members  were  claimed.  The 
building  was  owned  by  the  defendant,  who  lived  there  with  his  family. 
All  liquors,  it  was  alleged,  belonged  to  the  club,  merely  being  dispensed 
by  the  defendant  as  steward.  Each  member  had  a  key  to  the  club  room 
and  paid  an  initiation  fee  of  twenty-five  cents  and  ten  cents  as  weekly 

^  24  Atl.  Rep.,  64;  I  Adv.  (Leg.  Int.),  584.    See  Editorial  Notes  (Infra). 
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dues.  The  main  object  of  the  club  was  sociability,  and  to  some  extent 
mental  improvement.  Its  literary  department  consisted  of  two  daily 
newspapers  and  the  Police  Gazette.  The  members  paid  the  regular  retail 
price  for  their  drinks. 

It  was  held  that  though  it  was  a  club  in  form,  it  was  in  facta  mere 
sham  or  device  to  eVade  the  license  laws ;  a  mere  bar-room  where  liquors 
were  sold  without  a  license.  "There  was  a  clumsy  attempt  to  disguise 
its  real  character  and  throw  over  it  the  protecting  mantle  of  the  law.  The 
latter  is  not  so  feeble,  however,  that  it  cannot  pierce  such  a  thin  cover- 
ing as  this.  .  .  .  The  rights  of  a  bona  fide  club  are  not  involved  and 
we  prefer  to  decide  only  what  is  legitimately  and  necessarily  before  us. 
.  .  .  Were  we  to  countenance  such  a  sham  as  this,  any  man  who  is 
refused  a  license  can  get  a  few  of  his  customers  to  sign  a  paper  constitut- 
ing themselves  a  club,  rent  them  his  old  bar-joom,  have  himself  appointed 
a  steward,  and  by  such  clumsy  device  evade  the  law.  We  cannot  dig- 
nify such  an  association  by  treating  it  as  a  club." 

Opinion  by  Paxson,  C.  J. 


Social  Clubs  and 
It  is  needless  to  state  that  clubs 
are  becoming  an  increasingly  im- 
portant element  in  modem  so- 
cial life,  and  that  they  exist  gen- 
erally throughout  the  country. 
Their  usual  purpose  is  to  provide 
for  the  social  and  intellectual  en- 
tertainment of  their  members,  and 
they  are  chiefly  supported  and 
maintained  by  the  fees,  dues  and 
assessments  required  of  their  mem- 
bers. The  transaction  of  business 
for  profit  is  rarely,  if  ever,  contem- 
plated. Intoxicating  liquors  are  in 
many  cases  bought  by  clubs  and 
furnished  to  their  members  only,  at 
a  price  fixed  by  club  regulations. 
The  money  received  in  this  way  is 
used  for  maintaining  the  supply  of 
liquors  and  paying  the  cost  of  their 
keep  and  service,  and  the  other  ex- 
penses of  the  club.  The  question 
of  whether  or  not  this  method  of 
furnishing  intoxicating  liquors  by 
a  club  to  its  members  constitutes  a 
sale  within  the  meaning  of  a  law 
that  requires  a  license  before  one 
can  engage  in  the  retailing  of  such 
liquor,  or  whether  it  constitutes  a 
sale  within  the  meaning  of  statutes 
prohibiting  all  sales  of  intoxicating 


THE  Liquor  Laws. 
liquor  whatever,  has  led  to  many 
and  confiicting  decisions.  The  prin- 
cipal case  suggests  a  natural  division 
of  the  subject,  and  for  convenience 
of  treatment  the  decisions  will, 
therefore,  be  discussed  under  two 
heads:  first,  as  they  affect  clubs 
formed  with  the  view  of  evading 
the  requirements  or  prohibition  of 
liquor  laws;  and,  second,  as  they 
affect  bona  fide  clubs. 

(a)  As  to  Clubs  Fortned  to  Evade 
the  Liquor  Laws,—AA  to  these  all 
authorities  agree  that  the  courts 
will  not  tolerate  any  attempt  what- 
ever to  evade  the  liquor  lai^s  by 
clubs  formed  for  that  purpose.  The 
mere  fom^tion  of  a  club,  whether 
by  way  of  association  or  incorpora- 
tion, will  not  protect  a  vendor  of 
liquors  from  the  penalties  imposed 
for  selling  without  a  license  where 
the  real  and  transparent  character 
of  the  transaction,  and  so  under- 
stood by  the  pcutici pants,  is  noth- 
ing but  the  device  of  an  individual  to 
sell  liquor  without  a  license  and  for 
personal  profit  One  inquiry  must 
always  be  whether  the  orgai\iza- 
tion  is  bona  fide,  a  dub  with  limited 
and  selected  membership,  and  in 
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which  the  property  is  actually 
owned  in  common  with  the  rights  of 
common  ownership  under  the  rules 
of  the  club,  or  whether  the  form  of 
the  club  has  been  adopted  for  other 
purposes,  with  the  understanding 
that  the  mutual  rights  and  obliga- 
tions of  the  members  shall  not  be 
while  the  substance  of  what  is  done 
such  as  the  organization  purports  to 
create.  ' '  By  the  evasion  of  the  law 
mentioned,  is  intended  an  evasion 
by  means  of  a  form  or  device,  which 
is  apparently  legal,  is  within  the 
prohibition  of  the  sUtute:  *'  Com. 
V,  Pomphret,  137  Mass.,  567. 

Such  a  scheme  is  presented  by 
the  case  of  State  v,  Tindall,  40  Mo. 
App.,  271,  where  the  make-up  of 
a  club-room  was,  in  all  respects^ 
similar  to  an  ordinary  bar-room, 
and  the  dram-seeker,  by  signing 
articles  of  association  and  paying 
an  admission  ot  twenty-five  cents, 
could  obtain  liquors  at  the  ordinary 
retail  rates  from  the  defendant, 
who  apparently  had  complete  con- 
trol. It  was  held  to  be  **stich  a 
palpable  scheme  that  the  defence 
was  devoid  of  any  merit.'* 

The  case  of  Richart  v.  People,  79 
111.,  85,  has  been  decided  to  be  an- 
other example  of  an  attempted 
evasion.  Here,  an  association,  styl- 
ing itself  the  **Wheaton  Co-Part- 
nership  Company  No.  One,**  ap- 
parently bought  out  the  dram-shop 
of  one  of  its  members,  who  con- 
tinued in  possession  as  treasurer  of 
the  association.  Any  person  could 
become  a  member  by  purchasing 
from  the  treasurer  a  **  Certificate 
of  Co-partnership  Investment  in 
the  Wheaton  Co-Partnership  Com- 
pany No.  One,'*  at  a  cost  of  one 
dollar.  The  certificate  was  stamped 
with  numbers  from  one  to  twenty, 
and  presentation  thereof  to  the 
treasiirer,  entitled  the   holder   to 


liquors  or  cigars,  which  were  really 
paid  for  at  the  ordinary  prices  by 
having  the  certificates  punched  at 
the  rate  of  five  cents  a  number.  All 
purchases  and  sales  were  made  by 
the  treasurer,  who  never  accounted 
for,  nor  was  it  ever  intended  that 
he  should  account  for,  the  money. 

Other  specimens  of  so-called 
'*  clubs  '*  that  have  been  treated  as 
mere  attempts  to  evade  the  liquor 
laws,  are  found  in  the  principle 
case  of  Comm.  v,  Tiemey,  24  Atl. 
K,ep.,  64,  and  the  cases  of  State  v, 
Mercer,  32  la.,  405,  and  Comm.  v. 
Ewig,  145  Mass.,  119. 

The  question  of  whether  any 
given  club  is  bona  fide^  or  an  at- 
tempted evasion  is  a  matter  of  fact, 
and  the  court  has  no  right  to  rule, 
as  matter  of  law,  that  any  such  ar^ 
rangement  as  the  facts  may  sh6w, 
was  an  evasion  of  the  law.  It  is  a 
question  for  the  jury  upon  all  the 
facts  and  under  appropriate  in- 
struction: Com.  V,  Smith,  102  Mass., 
144;  Com.  V.  Bwing,  145  Mass., 
119;  Rickart  v.  People,  79  111.,  85; 
Mavemont  v.  State,  48  Ind.,  21. 

{f})  As  to  Bona  Fide  Clubs.— It 
has  recently  been  said  that  it  would 
be  difficult  to  find  another  subject 
of  equal  importance  and  novelty 
concerning  which  so  large  a  num- 
ber of  decided  cases  had  left  the 
law  in  so  chaotic  a  condition.  An 
examination  of  the  cases  justifies 
the  assertion.  It  is  impossible  to 
reconcile  them  either  by  a  com- 
parison of  the  wording  or  object  of 
statutes  or  the  interpretation  of 
words,  and,  therefore,  they  will  be 
grouped  according  as  they  do  or  do 
not  favor  the  freedom  of  the  clubs. 

/.  Cases  upholding  the  right  of 
bona  fide  clubs  to  distribute  intoxi- 
cating liquor  among  its  members/or 
money  without  a  license^  notwith- 
standing the  license  laws. 
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This  conclusion  has  been  reached 
by  the  various  cases  in  two  differ- 
ent ways:  iir&t,  by  a  technical  in- 
terpretation of  the  meaning  of  the 
word  **sale**  employed  in  license 
and  prohibition  acts,  and  holding 
it  inapplicable  to  the  method  of 
distribution  of  refreshments  used 
in  clubs,  and  the  secotid,  by  a  lib- 
eral interpretation  of  the  whole 
statute  involved,  deciding  from 
its  spirit  and  intent,  as  shown  by 
its  general  provisions,  that  it  was 
not  intended  to  apply  to  the  busi- 
ness of  selling  liquor  to  the  public 
i'or  profit. 

(a)  Freedom  of  clubs  from  the 
liquor  laws  through  technical  inter- 
pretation of  the  word  "sale.*' 

A  sale  is  defined  to  be  a  transfer  of 
the  absolute  or  general  property  in 
a  thing  for  a  price  in  money  (i 
Benj.  on  Sales,  i).  It  is  therefore 
argued  that  the  furnishing  by  a 
club  of  liquors  purchased  with  the 
money  raised  from  fees  and  dues 
of  members  is  not  a  sale  within  the 
meaning  of  the  License  Acts,  but 
-an  equitable  arrangement  for  the 
-distribution  of  property  among  co- 
owners,  which  each  member  has  a 
right  to  enforce  by  reason  of  the 
club's  rules  and  regulations.  In 
other  words,  some  courts  maintain 
that  the  requirement  of  the  pay- 
ment of  money  for  liquor  used  by 
members  is  only  a  recognition  of 
the  fact  that  the  tastes  and  needs  of 
individuals  in  this  respect  differ  so 
greatly  that  the  only  method  of 
levying  an  equitable  assessment  to 
maintain  the  supply  of  refresh- 
ments is  by  requiring  the  members 
to  pay  a  sum  fixed  by  the  amount 
of  liquor  actually  used  by  the  in- 
dividual. This  result  is  some- 
what affected  by  the  method  of 
formation  of    a  club,    whether  it 

is   an   association    or    a    corpora- 
tion. ^ 


The  first  case  that  arose  where 
the  club  was  an  association,  as  well 
as  the  first  case  upon  the  subject  in 
general,  was  Com.  v.  Smith,  102 
Mass.,  144  (1869).  The  defendant 
was  indicted  under  a  statute  treats 
ing  as  a  public  nuisance  the  keep- 
ing of  any  place  where  liquor  was 
sold  without  a  license.  A  number 
of  persons  composing  an  unincor- 
porated club  advanced  a  certain 
sum  of  money  each,  thus  creating 
a  common  fund.  The  defendant 
being  appointed  agent  of  the  dub, 
ptux:hased  liquors  and  other  refresh- 
ments with  the  money  thus  raised, 
and  then  distributed  checks  at  the 
rate  of  five  cents  each  to  tUe  mem- 
bers in  proportion  to  the  amount 
advanced  by  each.  Upon  presen- 
tation of  the  checks  the  defendant 
wdtild  deliver  to  the  holder  liquor 
of  corresponding  amount.  The 
jury  having  found  that  the  transac- 
tion was  bona  fide,  AM99,  J.,  said: 
"It  certainly  has  happened,  and 
ifot  infrequently,  that  a  number  of 
persons  unite  in  importing  wines 
•r  other  liquors  from  a  foreign 
country  to  be  divided  between  them 
according  to  some  fixed  proportion. 
Certainly  the  person  who  should 
receive  them  and  superintend  the 
division  among  the  contributors  in 
proportion  to  the  purchase  money 
is  not  a  seller  of  liquors.  If  the 
liquors  really  belonged  to  the  mem- 
bers of  the  club  and  had  been  pre- 
viously purchased  by  them,  or  on 
their  account,  of  some  person  other 
than  the  defendant,  and  if  he  merely 
kept  the  liquors  for  them  and  to  be 
divided  among  them  according  to 
a  previously  arranged  plan,  there 
would  be  neither  a  selling  nor  a 
keeping  for  sale.'* 

The  case  which  is  usually  quoted 
as  the  leading  authority  for  this 
doctrine  is  Graff  v,  Evans,  L.  R 
Q.  B.  D.,  373.    There  the  manager 


Digitized  by 


Google 


THE   LIQUOR   LAWS. 


865 


of  the  Grosvcnor  Club,  a  bona  fide 
association » was  prosecuted  for  sell- 
ing without  a  license,  contrary  to 
the  English  Licensing  Act  of  1872, 
which  provides  that  *•  No  person 
shall  sell  or  expose  for  sale,  by  re- 
tail, any  intoxicating  liquor  with- 
out being  duly  licensed  to  sell  the 
same. '  *  Liquors  and  other  refresh- 
ments were  bought  with,  the  funds 
of  the  club  and  distributed  by  the 
defendant  to  the  members  for  con- 
sumption, at  fixed  rates,  the  pro- 
ceeds going  to  the  general  funds  of 
the  club.  In  deciding  the  case 
FiEtD.  J.,  said:  **Thc  question 
here  is,  did  Graff,  the  manager  who 
supplied  the  liquors  to  Foster, 
efiect  a  sale  by  retail  ?  I  think  not. 
I  think  Foster  was  an  owner  of  the 
property  together  with  all  the 
other  members  of  the  club.  Any 
member  was  entitled  to  obtain  the 
goods  on  payment  of  the  price.  A 
sale  involves  the  element  of  a  bar- 
gain. There  was  no  bargain  here 
nor  any  contract  with  Graff  with 
respect  to  the  goods.  Foster  was 
acting  upon  his  right  as  a  member 
of  the  club,  not  by  reason  of  any 
new  contract,  but  under  his  old 
contract  of  association,  by  which 
he  subscribed  a  sum  to  the  funds 
of  the  club  and  became  entitled  to 
have  ale  and  whiskey  supplied  to 
him  as  a  member  at  a  certain  price. 
I  cannot  conceive  it  possible  that 
Graff  could  have  sued  him  for  the 
price  as  the  price  of  goods  sold  and 
delivered.  There  was  no  contract 
between  two  persons,  because  Pos- 
ter was  vendor  as  well  as  buyer. 
Taking  the  transaction  to  be  a  pur- 
chase by  Poster  of  all  the  other 
members'  shares  in  the  goods,  Fos- 
ter was  as  much  a  co-owner  as  the 
vendor.  I  think  it  was  a  transfer 
of  a  special  property,  which  was 
not  a  sale  within  the  meaning  of 


the  section."  See  also  Com.  v. 
Pomphret,  137  Mass.,  564. 

Even  where  the  clubs  have  been 
incorporated,  the  same  theory  that 
the  regulations  of  the  club  amount 
substantially  to  a  method  of  divid- 
ing the  property  among  co-owners 
subject  to  an  account,  has  been 
applied .  Seim  v.  State,  53  Md., 
566  (i88o);  Newell  v,  Hemingway, 
16  Cox  C.  C,  604  (1888);  SUte  V, 
McMaster,  14  S.  E.  R.,  270  (1891). 
The  only  reference  to  the  difference 
of  formation  which  it  would  seem 
should  have  at  least  some  bearing 
upon  the  original  ownership  of  sup- 
plies appears  in  Seim  v.  State, 
supra^  where  it  says,  *'  The  society 
is  not  an  ordinary  incorporation, 
but  a  voluntary  association  or  club 
intended  for  social  purposes,  and 
that  as  the  members  have  a  right  to 
secure  liquor  under  the  regulations 
of  the  club,  it  is  not  a  sale  by  way  of 
trade  which  is  taken  to  be  the  mean- 
ing of  the  word  in  the  Act 

(b)  Freedom  of  clubs  from  the  pro- 
visions qf  license  laws  through  a 
liberal  interpretation  of  the  whole 
statute. 

Here  it  is  maintained  that  the 
object  of  license  laws  is  not  to 
forbid  the  drinking  of  liquors,  but 
to  regulate  the  sale  subject  to 
penalties.  The  legislature  has  the 
power  to  prohibit  as  well  as  to 
license.  Its  control  of  the  subject 
is  complete,  and  therefore  it  is  its 
duty  to  clearly  describe  the  sub- 
jects to  which  the  penalties  may  be 
applied.  These  subjects  are  to  be 
ascertained  from  the  statute  taken 
as  a  whole,  from  its  intent  and 
spirit,  as  shown  by  its  omissions,  as 
well  as  its  provisions,  and  from  a 
due  regard  to  the  old  law,  the  mis- 
chief and  the  present  remedy. 
Thus  in  Barden  v,  Montana  Club, 
10    Montana,    330,    the    provision 
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of  the  license  law  that  **  All 
persons  who  sell  directly  or  indi- 
rectly any  spirituous,  alcoholic, 
vinous  or  malt  liquors  shall,  before 
the  trans£u:tion  of  such  business, 
obtain  a  license,"  etc.,  was  very 
similar  as  to  the  subjects  to  which 
it  was  to  apply  to  another  portion 
of  the  license  laws  providing  for 
the  payment  of  a  certain  sum  by 
'*  any  person  or  persons  who  shall 
keep  any  house  or  saloon  or  room 
where  any  game  of  chance  is  dealt 
in  or  played  for  money.'*  And 
since  afterwards  the  legislature  had 
amended  the  latter  to  read,  "  Any 
person  or  persons,  or  association  of 
persons,  who  shall  keep  any  house 
or  saloon  or  room  or  dufhxoom. 
where  any  game  of  chance  is  dealt 
in  or  played  for  money,**  it  was 
held,  as  there  was  no  room  for 
construing  the  Act  relating  to 
gambling  games,  that  "where 
these  distinctions  are  so  carefully 
preserved,  it  is  a  reasonable  infer- 
ence that  the  legblature  did*  not 
designate  the  business  of  the  ap- 
pellant in  framing  the  law  defining 
licenses.*'  Likewise  in  Tennessee 
Club  z/.  Dwyer,  ii  Lea,  452(1883) 
and  Piedmont  Club  v.  Com.,  87 
Va.,  340  (1891),  the  respective 
license  laws  of  these  two  States 
were  held  upon  a  review  of  their 
various  provisions  to  be  intended 
only  to  require  licenses  from  those 
persons  who  engaged  in  the  busi- 
ness (as  other  merchants)  of  sell- 
ing liquor  to  the  public  with  a  view 
to  personal  profit. 

2.  Cases  requiring  clubs  to  be 
licensed — On  the  other  hand  it  has 
been  settled  in  even  a  greater  num- 
ber of  jurisdictions  that  the  distribu- 
tion by  a  club  to  members,  of  liquors 
for  money,  has  every  element  of  a 
sale,  and  that,  therefore,  they  cannot 
sell  without  a  license  under  license 


laws,  nor  at  all  under  prohibition 

laws. 

The  license  laws,  they  say,  indi- 
cate no  purpose  or  intention  of 
enabling  every  person,  natural  or 
artificial,  to  obtain  a  license,  and, 
therefore,  the  incapacity  to  receive 
a  license  does  not  exonerate  the 
seller  from  the  penalty  of  selling 
without  a  license. 

It  is  maintained  with  force  that 
mere  good  faith  cannot  grant  extra 
privileges,  that  there  are  certain 
crimes  which  do  not  depend  upon 
the  intention  of  the  offender  and 
are  not  ot  be  distinguished  from  sim- 
ple torts,  except  by  the  fact  that  in 
the  one  case  an  individual  sues  for 
damages  resulting  frt>m  the  private 
tort,  while  in  the  other  the  State 
prosecutes  for  the  penalty  fixed  for 
the  public  wrong.  In  these  cases 
the  offence  consists  in  the  act  done, 
without  regard  to  the  intention 
with  which  it  is  committed.  There 
is  no  difficulty  in  attributing  to  a 
corporation  an  offence  of  this  char- 
acter since  it  may  be  committed  by 
the  company's  agent  or  servant 
employed  for  the  purpose. 

The  whole  basis  of  these  divisions 
is  that  the  distribution  of  liquor  by 
a  club  to  its  members  for  money  is 
a  sale  within  the  meaning  of  the 
acts,  and,  therefore,  subject  to  their 
provisions.  As  before,  the  reasons 
vary  somewhat  with  the  nature  of 
the  formation,  whether  an  associa- 
tion or  corporation. 

As  to  associations,  the  first  case, 
U.  S.  V.  Wittig,  2  Law,  466,  arose 
under  an  attempt  to  subject  a  bona 
fide  club  to  the  U.  S.  revenue  tax 
upon  retail  liquor  dealers.  "  There 
seems  to  me,"  said  Judge  Lowell, 
*'  to  be  no  doubt  that  the  club  sells 
the  liquor  to  its  members.  Every 
element  of  sale  is  present,  the  de- 
livery of  the  beer  on  the  one  part. 
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and  tlie  pa3nnent  on  the  other.  It 
was  argued  that  at  common  law  a 
man  cannot  buy  of  himself  and 
others.  This  is  a  mistake.  The 
common  law  recognizes  such  a  sale, 
though  if  the  contract  is  executory, 
the  common  law  has  no  mode  of 
enforcing  it." 

In  State  v,  Neiss,  108  N.  C,  787, 
the  steward  of  the  Cosmopolitan 
Club,  an  institution  of  high  social 
standing,  was  indicted  for  selling 
liquor  in  violation  of  a  local  option 
prohibition  statute.  The  liquor  was 
purchased  with  money  taken  from 
a  common  fund  created  by  the 
members  treating  themselves  as 
unorganized,  and  were  distributed 
to  members  at  cost.  "When  in 
the  present  case,"  said  Ci«ark,  J., 
*•  an  individual  received  drinks  for 
himself  and  friends,  he  clearly  did 
not  receive  the  identical  liquor 
which  belonged  to  himself,  but  he 
received  liquor  which  belonged 
mostly  to  others,  and  in  which  he 
had  a  minute  undivided  interest 
Before  the  transaction  the  money 
was  solely  his  and  the  liquor  be- 
longed to  several.  By  virtue  of  the 
transaction  and  in  exchange  for  the 
money  the  liquor  became  his  sole 
and  separate  property.  This  is 
surely  a  sale.  It  has  every  element 
of  a  sale.  .  .  .  The  dealing 
here  is  simply  what  is  known  as 
'  co-operation,*  which  is  an  arrange- 
ment by  which  a  member  of  an  as- 
sociation procures  for  an  association 
at  cost  The  object  and  the  eflTect 
of  co-operation  is  not  to  abolish 
purchases,  for  the  members  still 
buy  frum  the  association,  but  to 
procure  supplies  at  cost.  This 
transaction  is  necessarily  either  a 
partition  in  severalty  to  the  tenant 
in  common  or  a  purchase.  It  is 
clearly  not  a  partition  to  each 
tenant  in  common  of  his  un- 
divided   portion    in  the    common 


stock,  and  it  is  plain  that  such  is 
not  the  purpose  and  intent  of  the 
parties,  for  money  is  received  in 
exchange,  and  it  is  to  be  used  to 
obtain  more  liquor."  Also  Negales 
V,  State,  10  So.  R.  Miss.,  574;  People 
V.  Andrews,  115  N.  Y.,  427;  Mar- 
mont  V,  State,  48  Ind.,  21. 

In  incorporated  clubs  the  same 
result  is  reached  by  treating  the 
transaction  as  a  sale  by  the  corpo- 
ration to  an  incorporator  instead  of 
by  a  copartnership  to  a  member  of 
the  firm.  The  corporation  is  a  legal 
entity  and  the  owners  of  the  liquors 
purchased  with  its  money.  As 
owner,  through  its  servants,  it  de- 
livers them  to  the  purchaser  at  their 
call  and  charges  d  price  fixed  by  the 
corporation.  The  property  in  the 
goods  settles  and  vests  in  the  pur- 
chaser and  the  money  is  received 
for  and  becomes  the  property  of 
the  club.  A  corporation  can  make 
contracts  and  deal* with  a  corpora- 
tor precisely  as  with  a  stranger, 
and  the  contracts  thus  formed  are 
valid  and  capable  of  enforcement 
The  transaction  is  therefore  a  sale 
of  liquors  and  the  wrongdoer  is 
liable  to  the  penalties  of  the  license 
and  prohibition  laws:  Newark  v, 
Essex  Club,  53  N.  J.  L.,  99;  People 
V.  Soule,  74  Mich.,  250;  Slate  v, 
Lockyear,  95  N.  C. ,  633;  Chesapeake 
Club  V.  State,  65  Md.,  446;  SUte  z/. 
Easton  Club,  73  Md.,  97;  Martin  v. 
State,  59  Ala.,  34;  State  v,  Horasek, 
41  Kan.,  87;  People  v,  Bradley.  11 
N.  Y.  Sup.,  94;  Kentucky  Club  v. 
Louisville,  17  S.  W.  Rep.,  745. 

The  results  of  the  statutes  and 
decisions  in  the  States  of  Massa- 
chusetts and  Maryland  merit  spe- 
cial attention. 

It  was  settled  as  early  as  1869  in 
the  former  State  by  Com.  v.  Smith, 
5«/r<i,— -followed  by  Com.  v,  Pom- 
phret,  137  Mass.,  564, Com.  v.  Ewig 
145  Mass.,  119,  and  Com.  r.  Geary 
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146  Mass.,  189 — that  the  dabs  did 
not  "sell"  to  their  members  and 
so  were  not  liable  under  their 
license  acts.  In  1881  it  was  enacted 
that  **  In  any  town  in  which  the  in- 
habitants vote  that  license  shall  not 
be  granted  all  buildings  or  places 
therein  used  by  clubs  for  the  pur- 
pose of  selling,  distributing  or  dis- 
pensing intoxicating  liquors  to  their 
members  and  others  shall  be 
deemed  common  nuisances,"  and 
in  1887  the  statute  was  extended  to 
cover  clubs  in  places  voting  for 
licenses,  unless  they  should  first 
take  out  a  special  club  license  as 
required  by  the  latter  act.  Under 
the  "selling,  distributing  or  dis- 
pensing" clause  of  the  Act  of  1881, 
it  was  decided  that  a  place  would  be 
equally  a  nuisance  if  used  by  a  club 
either  to  sell  intoxicating  liquors  to 
its  members  or  to  distribute  among 
its    members   intoxicating  liquors 


owned  by  them  in  common,  or  to 
procure  for  and  dispense  to  its 
members  intoxicating  liquors  which 
was  bought  for  and  belonged  to 
them  individually:  Com.  v.  Reber, 
152  Mass.,  537;  Com.  v.  Jacobs,  152 
Mass.,  276;  and  Com.  v,  Ryan,  152 
Mass.,  283.  To  escape  this  penalty 
it  would  have  to  appear  that  the 
club  did  not  own  any  liquor;  that  it 
neither  sold,  nor  distributed,  nor 
dispensed  any;  that  each  member 
kept  at  the  club -as  he  might  in 
his  dwelling — a  private  stock  of  liq- 
uor, purchased  either  by  himself  or 
by  the  steward  of  the  club  at  his 
special  direction  and  as  his  agent 
and  not  as  the  agent  of  the  club, 
and  that  payment  for  the  liquor 
was,  in  every  instance,  made  with 
money  of  the  member  to  the  dealer 
and  not  to  the  club  or  any  one  for 
it:  4  Harvard  L.  R.,  183-4. 

Maynb  R.  Longstreth. 


DEPARTMENT  OF  CRIMINAL  LAW  AND 
CRIMINAL  PRACTICE. 


EDITOR-IN-CHIEF. 

PROF.  GEORGE  S.  GRAHAM, 

Assisted  by 
E.  Clinton  Rhodes,  C.  Percy  Wilcox. 


Commonwealth  v,  Randolph.'    Supreme  Court  of 
Pennsylvania. 


Test  of  Crime  at  Common  Law — Solicitation  to  Commit  Murder, 
The   test  whether   a  certain   act  is  a  crime   at  common    law  is 
whether  it  injuriously  aflfects  the  public  police  and  economy.    Therefore, 
a  solicitation  to  commit  murder,  accompanied  by  the  oflfer  of  a  money 
reward,  is  indictable  as  an  offence  at  common  law. 

^  Decided  January  4,  1892.     Reported  in  146  Pa.,  83. 
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Statement  of  Facts. 

The  indictment  charged  substantially  that  the  defen- 
dant did,  with  force  and  arms,  etc.,  unlawfully,  wickedly 
and  maliciously  solicit  and  invite  one  Samuel  Kissinger, 
and  by  the  oflFer  and  promise  to  pay  to  him  the  sum  of 
$1,000,  did  incite  and  encourage  him,  the  said  Samuel 
Kissinger,  one  William  S.  Foltz,  in  the  peace  of  the  Com- 
monwealth, feloniously  to  kill,  murder  and  slay. 

The  defendant  was  found  guilty,  and,  thereupon, 
moved  for  a  new  trial,  and  in  arrest  of  judgment  and 
assigned  the  reason  that  the  indictment  charged  no  offence 
either  at  common  law  or  by  statute. 

The  Court  below  overruled  both  motions,  and  on  appeal 
to  the  Supreme  Court,  this  judgment  was  affirmed. 
Oppbncbs  at  Common  Law. 


Upon  being  asked  whether  a  cer- 
tain act  is  indictable  or  not  the 
question  arises,  is  the  matter  com- 
plained of  forbidden  by  a  positive 
law  or  statute,  or  is  it  contrary  to 
the  common  law  ? 

What  is  '*  an  offence  at  common 
law  ?*  *  Blackstone  in  his  Commen- 
taries, Book  IV,  page  162  says, 
"The  last  species  of  offences  which 
especially  afiect  the  Commonwealth 
are  those  against  the  public  police 
or  economy.  By  the  public  police 
and  economy  I  mean  the  due  regu- 
lation and  domestic  order  of  the 
kingdom,  whereby  the  individuals 
of  the  State,  like  members  of  a  well 
governed  fiamily,  are  bound  to  con- 
form their  general  behavior  to  the 
rules  of  propriety,  good  neighbor- 
hood, and  good  manners,  and  to  be 
decent,  industrious,  and  inoffensive 
in  their  respective  stations.  This 
head  of  offences  must  therefore  be 
very  miscellaneous,  as  it  comprises 
aU  such  crimes  as  especially  affect 
public  society  and  are  not  compre- 
hended under  any  of  the  four  pre- 
ceding series." 


It  is  indictable  under  the  common 
law  in  Pennsylvania  as  a  common 
nuisance,  to  draw  together  in  the 
streets  of  a  city  large  numbers  of 
people  by  means  of  violent,  loud 
and  indecent  language,  whereby 
the  public  right  of  passage  along 
the  street  is  prevented  and  ob- 
structed. Barker  v.  Com.,  19  Pa., 
412  (1852). 

In  a  case  decided  in  Massachu- 
setts where  the  defendant  was  in- 
dicted for  illegal  voting  for  select- 
men, the  Courtsaid:  ' '  There  cannot 
be  a  doubt  that  the  offence  described 
in  the  indictment  is  a  misdemeanor 
at  common  law.  It  is  a  general 
principle  that  where  a  statute  gives 
a  privilege  and  one  wilfully  violates 
such  privilege,  the  common  law  will 
punish  such  violation.*'  Com.  v, 
Silsbee,  9  Mass.,  417  (1812),  and 
in  Com.  v.  Hoxey,  16  Mass.,  385 
(1820),  an  indictment  at  common 
law  for  disturbing  a  town  meeting 
was  sustained.  Likewise  in  Penn- 
sylvania, to  disturb  a  meeting  of  a 
board  of  school  directors  was  held 
to  be  a  common  law  offence.     Cam- 
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bell  V,  Com.,  59  Pa..  266  (i868). 
Among  the  different  offences  which 
may  be  indicted  and  punished  at 
common  law  are  the  following: 
Common  brawlers,  Com.  v,  Foley, 
99  Mass.,  497  (1868);  common 
scolds,  James  v.  Com.,  12  S.  &  R. 
(Pa.),  220  (1825) ;  Com.  v.  Mohn,  52 
Pa.,  243  (1866);  anything  shocking 
the  religious  sense  of  the  commu- 
nity. State  V,  Pepper,  68  N.  C,  259 
(1873);  Updegraph  v.  Com.,  11  S. 
&  R.  (Pa.),  394  (1824);  any  acts 
prejudicial  to  public  health.  Meeker 
V.  Van  Renselear,  15  Wend.,  397 
(1836);  State  V,  Buckman,  8  N.  H., 
203  (1836);  exposing  a  person  or 
animal  suffering  from  disease,  Rex 
V,  Vantandillo,  4  M.  &S.,  73  (1815); 
eavesdropping,  Com.  v.  Lovett,  4 
Clark  (Pa.),  5  ('831);  State  v,  Wil- 
liams, 2  Tenn.,  108  (1808);  open 
and  notorious  lewdness,  Regivo  v, 
Harris,  11  Cox  C.  C,  659  (1871); 
Peak  V.  State,  10  Humph.  (Tenn.), 
99  (1849);  State  V,  Moore,  i  Swan 
(Tenn.),  136  (1851);  keeping  a  disor- 
derly house  to  the  common  nui- 
sance and  disturbance  of  the  com- 
munity, Hunter  v.  Com.,  2  S.  &.  R. 
(Pa.),  298  (i8i6j;  State  v.  Evans,  3 
Iredell  (N.  C.),-6o3  (1845).  In 
many  States  where  a  code  has  been 
adopted  the  application  of  the  com- 
mon law  is  thereby  revoked  and 
there  can  be  no  common  law  of- 
fences. 

In  Pennsylvania,  however,  to 
avoid  this  result,  under  the  Code 
of  March  31,  i860,  P.  L.,  425  \  178, 
it  is  provided  that  *  *  every  felony, 
misdemeanor  or  offence  whatever, 
not  specially  provided  for  in  this 
act,  may  and  shall  be  punished  as 
heretofore. '  *  By  reason  of  this  pro- 
vision an  indictment  will  still  lie 
against  a  woman  as  a  common 
scold  in  Pennsylvania,  Com.  v. 
Mohn,  supra. 


So  long  as  one  can  find  a  prece- 
dent there  is  little  or  no  difficulty 
in  determining  whether  or  not  a 
given  state  of  facts  can  be  punished 
at  common  law  in  the  absence  of 
a  positive  law  or  statute.  But 
where  no  precedent  exists  in  the 
books  the  question  becomes  more 
difficult.  Particularly  is  this  true 
when  the  circumstances  and  con- 
ditions constituting  the  ofience 
complained  of  are  in  nowise  analo- 
gous to  any  circumstances  or  con- 
ditions known  at  common  law. 
For  example,  a  school  board  was 
unknown  in  the  machinery  of  gov- 
ernment at  common  law;  so,  also, 
election  officers  and  a  ballot  such 
as  we  now  have  were  no  part  of  the 
S3rstem  of  control  in  England  in  the 
days  of  the  common  law;  henoe  it 
became  an  interesting  question  to 
decide  whether  the  disturbance  of 
a  meeting  of  such  school  directors, 
or  to  commit  a  fraud  by  such  elec- 
tion officers,  or  to  cheat  at  an  elec- 
tion can,  in  the  absence  of  a  statute 
or  precedent,  be  punished  as  crimes 
under  the  old  common  law. 

Two  of  these  questions  had  been 
decided  i n  Pennsylvania. '  The  one 
relating  to  the  disturbance  of  a 
meeting  of  School  Directors  in 
Campbell  v.  Com.,  supra,  and  the 
*other  relating  to  the  parity  and 
fairness  of  elections  in  Com.  v. 
McHale,  97  Pa.,  397  (1881). 

The  want  of  precedents  in  the 
judicial  history  of  England  most 
not  limit  our  courts  in  dealing  with 
such  offences.  The  want  of  pre- 
cedents in  England  arises  largely 
from  the  growth  of  cities  and  towns, 
the  development  of  commerce  and 
trade,  changes  in  the  relations  of 
men  and  things,  and  the  evolution 
of  government  which  have  created 
nbw  conditions  of  crime.  In  some 
cases  it  is  due  to  the  enactment  of 
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special  laws  with  very  severe  pen- 
alties, which  were  rendered  neces- 
sary when  the  changed  circum- 
stances of  society  brought  oppor- 
tunities for  the  commission  of 
crimes  theretofore  unknown  and 
itnpossible.  In  such  cases,  although 
these  crimes  contravened  certain 
broad  principles  of  the  common 
law,  indictments  were  of  course 
brought  under  the  statutes  notwith- 
standing the  power  under  the  com- 
mon law  to  punish  them.  These 
statutes  were  merely  declaratory  of 
the  common  law.  Wherever  these 
statutes  may  not  be  in  force  and 
the  common  law  is  recognized, 
of  course  indictments  could  be 
brought  notwithstanding  the  ab- 
sence of  common  law  precedents: 
State  V.  Briggs,  i  Aikens  (Vt.)  226 
(1826);  Loomis  V.  Bdgarton,  19 
Wend.  (N.  Y.)  419  (1838)  and  Com. 
V.  Chapman,  13  Met.  (Mass.)  68 
(1847).  There  are  certain  broad 
principles  of  the  common  law 
which  are  recognized  as  the  basis 
of  indictability  in  the  absence  of 
precedents.  All  ofiences  destruc- 
tive or  obstructive  against  govern- 
ment or  public  justice,  or  against 
public  morals  or  the  public  peace 
can  be  indicted  as  common  law 
offences  in  the  absence  of  statute 
law  or  precedents.  In  fact  what- 
ever is  provocative  of  a  public  dis- 
turbance, or  consists  of  a  malicious 
injury  to  the  property  of  another, 
in  such  a  way  as  to  provoke  a 
violent  retaliation,  or  constitutes  a 
public  scandal  or  indecency,  or  is 
a  breach  of  official  duty,  can  be  in- 
dicted as  an  offence  at  common  law: 
Walsh  V.  State,  65  111.,  58  (1872). 

The  test  is  not  whether  prcedents 
can  be  found  in  the  books,  but 
whether  the  acts  complained  of 
injuriously  affect  the  public  police 
and  economy:  Com.  v,  McHale, 
supra. 


Having  considered  the  subject  of 
what  are  common  law  offences,  we 
will  next  take  up  the  other  matter 
which  is  decided  in  the  case  of 
Com.  V,  Randolph,  viz.,  solicita- 
tions to  commit  crime.  A  mere 
intent  to  commit  crime,  as  long  as 
it  is  kept  within  the  breast  of  the 
offender,  is  beyond  the  reach  of 
the  law,  for  it  cannot  undertake  to 
regulate  the  thoughts  and  intents 
of  the  heart.  The  best  it  can  do  is 
to  punish  open  acts.  For  the  rest 
it  trusts  the  people  to  the  refining 
influences  of  Christian  education: 
Smith  V.  Com.,  54  Pa.,  209  (1867). 

The  intention  to  corrupt  an  officer 
is  not  punishable,  but  when  that 
intention  is  evidenced  by  an  overt 
act,  such  as  a  solicitation,  the  de- 
fendant has  done  his  part  towards 
consummating  the  guilt  and  may 
be  punished  therefor:  Barefield  v. 
State,  14  Ala.,  606  (1848). 

In  Schofield's  Case,  Cald.,  397, 
Lord  MANSFIEI.D  said:  **So  long 
as  an  act  rests  on  bare  intention, 
it  is  not  punishable,  but  immedi- 
ately when  an  act  is  done  the  l^w 
judges  not  only  of  the  act  done, 
but  the  intent  with  which  it  is 
done,  and  if  accompanied  with  an 
unlawful  and  malicious  intent, 
though  the  act  itself  would  other- 
wise have  been  innocent,  the  intent 
being  criminal,  the  act  becomes 
criminal  and  punishable.*' 

The  overt  act  which  the  law  will 
recognize  and  take  hold  of  is  an 
attempt  or  a  solicitation,  which  in 
a  certain  sense  is  a  species  of 
attempt. 

In  I  Bishop  on  Criminal  Law, 
7th  ed.,  i  767,  it  is  said  that  *'A 
common  form  of  attempt  is  the 
solicitation  of  another  to  commit  a 
crime;  the  act  which  is  a  necessary 
ingredient  in  every  offence,  con- 
sisting in  the  solicitation;"  and  in 
i  768  that    all  sufficiently  direct 
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solicitations  to  commit  any  of  the 
heavier  offences  are  punishable  at- 
tempts. It  is  within  established 
principles  to  hold  that,  in  propor- 
tion to  the  gravity  of  the  particular 
crime,  the  solicitation,  in  order  to 
come  within  the  law's  group,  may 
be  less  direct 

In  State  v.  Avery,  7  Conn.,  266 
(1828).  the  Court  said  that  a  solici- 
tation is  an  act  and  should  be  con- 
sidered as  an  offence. 

The  Supreme  Court  of  New  York 
in  People  v.  Bush,  4  Hill,  133  (1843) 
said  that  if  the  arson  had  been 
committed,  which  the  defendant 
solicited  another  to  perform,  the 
solicitation  would  have  been 
merged  in  an  actual  felony.  There 
would  been  a  principal  arson  by 
one  and  an  accessorial  offence  by 
this  defendant.  The  attempt  of 
the  latter  was  to  have  both  crimes 
committed;  and  the  question  of 
principal  and  accessory  being  elimi- 
nated from  the  case,  I  see  nothing 
against  considering  the  matter  in 
the  ordinary  way,  that  what  a  man 
does  by  another,  he  does  by  him- 
self; in  other  words  the  solicitation 
by  the  defendant  was  the  same 
thing  as  if  he  had  taken  steps  pre- 
paratory to  setting  the  building  on 
fire  himself.  An  attempt  may  be 
immediate;  but  it  is  very  often  a 
remote  effort  or  indirect  measure 
taken  with  intent  to  afiect  an  ob- 
ject. 

An  approved  writer  on  criminal 
law  speaks  of  solicitation  as  be- 
longing to  a  class  of  attempts. 

As  regards  the  requisites  of  an 
indictment  for  solicitation,  Bishop, 
in  his  work  on  Criminal  Law,  7th 
Ed.,  Vol.  I.,  i  768,  says:  **The  law 
as  adjudged  holds  and  has  held  from 
the  beginning,  in  all  this  class  of 
cases,  an  indictment  sufficient 
which  simply*charges  that  the  de- 


fendant at  the  time  and  place  men- 
tioned, *  falsely,  wickedly,  and  un- 
lawfully did  solicit  and  incite  *a 
person  name  to  commit  the  sub- 
stantive offence,  without  any  fur- 
ther specification  of  overt  acts.  It 
is  in  vain,  then,  to  say  that  mere 
solicitation,  the  mere  entire  thing 
which  need  be  averred  against  a 
defendant  as  the  ground  for  his  con- 
viction, is  no  offence." 

We  have  now  considered  the 
question  of  intent  and  seen  at  what 
stage  the  law  will  take  notice  of  the 
intention  when  it  has  progressed 
beyond  the  breast  of  the  offender, 
and  is  declared  by  some  overt  act, 
and  we  have  seen  that  a  solicitation 
is,  in  substance,  if  not  in  reality, 
a  species  of  attempt. 

The  general  rule  on  the  subject 
of  the  indictability  of  attempts  is 
the  one  laid  down  by  Baron  Parke 
in  Rex  v,  Roderick,  7  C.  &  P.,  795 
(1837);  and  adopted  by  Russell  on 
Crimes,  p.  84,  which  is  as  follows: 
*'  An  attempt  to  commit  a  misde- 
meanor is  a  misdemeanor  whether 
the  offence  is  created  by  statute,  or 
was  an  offence  at  common  law.*' 
From  this  rule  we  would  draw  the 
inference  that  solicitations  in  gen- 
eral to  commit  a  crime  are  indict- 
able, and  on  examining  the  cases, 
we  will  see  that  the  weight  of  au- 
thority supports  that  proposition. 

In  the  principal  case  which  we 
are  considering  there  is  a  dictum 
which  would  seem  to  narrow  the 
scope  of  indictments  for  solicita- 
tions to  commit  crimes  and  limit 
them  to  solicitations  to  commit  fel- 
onies. The  decided  cases  seem  to 
be  against  this  dictum. 

Chief  Justice  Holt  said  in  Re- 
gina  V,  Turvey,  Holt,  365  (1703), 
''To  persuade  and  solicit  is  a 
crime." 

In  Rex  V.  Plympton,  2  Ld.  Ray- 
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mond,  T377  (1725),  the  Court  said 
that  it  is  indictable  to  promise 
money  to  a  member  of  a  mnnici- 
pal  corporation  for  hia  vote  at  an 
election  of  said  corporation,  al- 
though nothing  is  done  in  pursu- 
ance thereof.  This  would  be  but  a 
solicitation  to  commit  a  misde- 
meanor. 

In  Rex  V.  Irawley,  Pitzgibbon, 
263  (1730),  it  was  held  that  an  in- 
dictment charging  defendant  with 
endeavoring  to  dissuade  a  witness, 
the  defendant  knowing  that  J.  C. 
had  been  indicted  for  forgery,  was 
good. 

In  Rex  V.  Vaughan,  4  Burrows, 
2494  (1769),  the  defendant  was  in- 
dicted for  soliciting  a  privy  coun- 
sellor to  obtain  an  office  for 
him. 

In  Rex  V,  Higgins,  2  East,  5 
(1801),  there  was  an  indictment  for 
soliciting  another  to  steal  and  em- 
bezzle from  his  employer.  Held  to 
be  good,  although  nothing  was  done 
in  pursuance  thereof,  as  such  of- 
fences have  a  tendency  to  a  breach 
of  the  peace.  In  this  case  the  judge 
turned  the  decision  on  the  broad 
principle  that  it  tended  to  a  breach 
of  the  peace,  and  also  intimated  fur- 
ther that  a  solicitation  to  commit  a 
misdemeanor  was  indictable  by 
8a3ring,  ''  all  these  cases  prove  that 
inciting  another  to  commit  a  mis- 
demeanor is  itself  a  misdemeanor, 
a  fortiori^  therefore  it  must  be 
such  to  incite  another  to  commit 
felony." 

The  case  of  State  v.  Caldwell,  2 
Tyler  (Vt)  212  (1802),  was  an  in- 
dictment for  advising  and  counsel- 
ling another  to  resist  a  sheriff  who 
was  in  the  act  of  making  a  levy. 
Held  to  support  an  indictment  for 
impeding  and  hindering  a  civil 
officer  in  the  execution  of  his 
duty. 

56 


U.  S.  V,  Lyles,  4  Cranch  C.  C, 
469  (1834),  decided  that  a  solicita- 
tion to  commit  an  assauli  and  bat« 
tery  on  another  amounted  to  a  mis- 
demeanor at  common  law. 

In  State  v,  Keyes,  8  Vt  57  (1836), 
the  Court  said  that  soliciting  a  wit- 
ness to  stay  away  from  a  public 
prosecution  is  indictable  as  a  mis- 
demeanor at  common  law,  although 
such  witness  had  not  been  regu- 
larly served  with  a  subpoena,  but 
who  was  known  to  the  defendant  to 
be  a  material  witness.  And  in  ad- 
dition they  said  that  they  had  no 
hesitation  in  holding  that  the  solic- 
tation  of  another  to  commit  an 
offence  should,  With  few  exceptions, 
be  indicted  as  a  misdemeanor  at 
common  law. 

People  V,  Bush,  4  Hill  (N.  Y.), 
133  (1843),  'veas  an  indictment  for 
soliciting  another  to  commit  arson. 
Bishop,  in  his  work  on  Criminal 
I^aw,  7th  Ed.,  Vol.  II,  §  20  (note), 
says  that,  although  this  was  under 
a  statute,  yet  the  statute  was  merely 
declaratory  of  the  common  law. 

In  Barefield  v.  State,  14  Ala., 
606  (1843),  it  was  said  that  the  law 
abhors  the  least  tendency  to  cor- 
ruption, and  at  common  law  all  at- 
tempts to  bribe,  though  unsuccess- 
ful, were  indictable. 

In  State  v.  Carpenter,  20  Vt.  9 
(1847),  which  was  an  indictment 
for  soliciting  a  witness  not  to  attend 
a  trial,  the  Court  said  that  the  at- 
tempt, whether  successful  or  not, 
to  obstruct  the  administration  of 
justice,  is  a  substantive  offence 
punbhable  by  common  law.  Com. 
V,  Reynolds,  14  Gray  (Mass.),  87 
(1859),  ^  ^^  ^^  same  effect. 

In  the  New  York  case  of  McDer- 
mott  V,  People,  5  Park  C.  C,  102 
(i860),  the  prisoner  collected  certain 
materials  in  his  room  and  then 
solicited  another  to  make  use  of 
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them  in  burning  A*s  bam.  Heldy 
affirming  People  v.  Bush,  supra^ 
that  this  proof  warranted  a  convic- 
tion for  an  attempt. 

Regina  zk  Quail,  i  F.  &  F.,  1076 
(1866),  was  an  indictment  for  incit- 
ing a  servant  to  steal  some  silk 
from  his  employer.  Held^  to  be 
good  even  if  servant  purposely  sub- 
mitted to  the  solicitation  with  intent 
to  betray  the  defendant.  Regina  v, 
Gregory,  10  Cox  C.  C,  459  (1867), 
is  to  the  same  effect,  and  decides 
that  the  mere  act  of  soliciting  is 
indictable  as  a  misdemeanor. 

In  State  v,  Ellis,  33  N.  J.  L.,  102 
(1868),  there  was  an  indictment  for 
offering  a  bribe  to  a  member  of 
Councils.  Held,  that  the  common 
law  offence  of  bribery  is  indictable, 
and  that  the  offence  is  complete 
when  the  offer  is  made,  although 
in  a  matter  over  which  the  public 
officer  has  no  jurisdiction. 

In  Walsh  v.  People,  65  111.,  58 
(1872),  the  defendant  was  indicted 
for  a  proposal,  made  by  himself, 
to  receive  a  bribe  to  influence  his 
action  as  alderman.  The  Court 
said:  **  We  are  of  the  opinion  that 
it  is  a  misdemeanor  to  propose  to 
receive  a  bribe.  It  must  be  regarded 
as  an  inciting  to  offer  one  and  a 
solicitation  to  commit  an  offence. 
This  at  common  law  is  a  misde- 
meanor. Inciting  another  to  the 
commission  of  an  indictable  offence, 
though  without  success,  is  a  mis- 
.demeanor." 

Regina  v.  Ransford,  13  Cox  C.  C, 
^  (1874),  was  an  indictment  for 
-writing  and  sending  a  letter  to  a 
1>oy  with  the  intent  to  incite  him 
■to  commit  an  unnatural  offence. 
Keli*y,  C.  B.,  said:  "I  am  clearly 
of  opinion,  in  point  of  law,  that  any 
attempt  to  commit  a  misdemeanor 
is  in  itself  a  misdemeanor,  and  I 
am  also  of  opinion  that  to  incite  or 


even  solicit  another  person  to  com- 
mit a  felony  or  to  do  any  act  with 
intent  to  induce  another  to  commit 
such  offence,  is  a  misdemeanor.** 

In  State  v.  Ames,  64  Maine,  386 
(1875),  the  Court  said:  *'That  it  is 
a  crime  known  to  the  common  law 
to  induce  a  witness  to  absent  him- 
self from  a  court  where  he  is 
legally  bound  to  appear  to  give 
testimony  upon  a  criminal  process 
there  pending,  is  too  clear  for  argu- 
ment and  too  well  settled  to  require 
the  citation  of  authorities.**  The 
use  of  persuasive  means,  thus  to 
obstruct  the  course  of  justice,  is  an 
overt  act  toward  the  consummation 
of  a  criminal  purpose,  and  is  in- 
dictable, whether  or  not  the  of- 
fender succeed  in  his  attempt. 

Com.  V.  Flogg,  135  Mass.,  545 
(1883),  was  an  indictment  for  solicit- 
ing another  to  set  fire  to  a  bam  and 
offering  money  for  so  doing.  Held, 
that  it  is  an  indictable  offence  at 
common  law  for  one  to  coimsel  and 
solicit  another  to  commit  a  felony 
or  other  aggravated  offence,  al- 
though the  solicitation  is  of  no 
effect  and  the  crime  is  not  com- 
mitted. 

With  regard  to  the  principle  laid 
down  in  Com.  v,  Randolph,  that  a 
solicitation  to  commit  murder  is  a 
misdemeanor  at  common  law,  while 
abundantly  sustained  by  principle 
and  authority,  jret  there  seems  to 
have  been  but  very  few  cases  of 
this  kind  eithet  in  the  United 
States  or  in  England. 

In  addition  to  the  principal  case 
and  the  one  referred  to  therein, 
there  is  the  case  of  Rex  v.  Guy, 
mentioned  in  2  East,  22.  I  am  in- 
formed by  the  District  Attorney  of 
Philadelphia  County  that  there  is 
such  an  indictment  now  pending  in 
this  city,  and  that  it  is  the  only  case 
which  has  ever  arisen  there. 
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This  want  of  authorities  should 
be  considered,  I  think,  to  result 
more  from  the  heinonsness  of  the 
crime  than  from  any  doubt  as  to  its 
indictability. 

The  doctrine  which  we  have  just 
considered  and  which  is  maintained 
by  Mr.  Bishop  and  a  large  number 
of  cases  both  in  this  country  and  in 
England  is  limited  somewhat  by 
Mr.  Wharton,  in  the  9th  Ed.  of 
his  work  on  '*  Criminal  Law,**  ?  179, 
where  he  says:  '*Are  solicitations 
to  commit  crime  independently  in- 
dictable? They  certainly  are,  as 
has  been  seen,  when  they  in  them- 
selves involve  a  breach  of  the 
public  peace,  as  is  the  case  with 
challenges  to  fight  and  seditious 
addresses.  They  are  also  indict- 
able when  their  object  is  interfer- 
ence with  public  justice,  as  where 
a  resistance  to  the  execution  of  a 
judicial  writ  is  counseled  or  perjury 
is  advised,  or  the  escape. of  a  pris- 
onei:  is  encouraged,  or  the  corrup- 
tion of  a  public  officer  is  sought. 
.  .  .  They  are  indictable,  also, 
when  they  are  in  themselves  of- 
fences against  public  decency,  as  is 
the  case  with  solicitations  to  com- 
mit so  doing;'*  but  subsequently 
adds  this  limitation:  ''And  the 
better  opinion  is  that,  where  the 
solicitation  is  not  in  itself  a  sub- 
stantive oflfence,  or  where  there 
has  been  no  progress  made  towards 
the  consummation  of  the  independ- 
ent offence  attempted,  the  question 
whether  the  solicitation  is  by  itself 
the  subject  of  penal  prosecution 
must  be  answered  in  the  negative.** 

The  judge  who  delivered  the 
opinion  of  the  lower  Court  in  Com, 
V.  Randolph  said,  in  answer  to  this: 
''  I  confess  I  do  not  understand  him 
when  he  speaks  of  solicitations 
which  *  themselves  involve  a  breach 
of  the  public  peace.*      He  must 


mean  *  a  solicitation  which  tends  to 
a  breach  of  the  peace.*  A  mere 
solicitation  cannot  involve  a  breach 
of  the  peace.  A  solicitation  to 
commit  murder  is  a  solicitation  to. 
do  an  act  which  if  done  would  be  a 
breach  of  the  public  peace.  .  .  . 
He  begs  the  whole  question,  how- 
ever, when  he  says  that  a  solicita- 
tion is  indictable  only  when  it  is  a 
substantive  offence.  If  it  is  indict- 
able, then  it  is  a  substantive  of- 
fence. If  it  is  a  substantive  offence, 
then  it  is  indictable.  We  can  learn 
nothing  from  this  argument  based 
on  the  idea  of  substantive  offences.*  * 

Regina  v.  Daniel,  6  Mod.,  100 
(1703),  which  was  an  indictment 
for  soliciting  an  apprentice  to  leave 
his  master,  and  Regina  v.  Calling- 
wood,  2  Ld.  Raymond,  11 16  (1704), 
which  are  often  sited  in  opposition 
to  the  indictability  of  solicitations, 
did  not  decide  that  question  be- 
cause the  case  went  off  on  other 
grounds.  In  fact,  in  the  first  case 
Lord  Holt  says  that  perhaps  an 
indictment  would  Me  for  the  evil 
act  of  persuading  another  to  steal. 

The  case  of  Com.  v.  Smith,  54 
Pa.,  209  (1867),  apparently  decides 
that  a  solicitation  to  commit  a  mis- 
demeanor is  not  indictable.  The 
judge  cites,  in  his  opinion,  the  case 
of  Rex  V.  Butler,  6  C.  &  P.,  368 
(1834),  which  was  an  indictment 
for  soliciting  a  woman  to  lie  down 
on  a  bed  and  then  getting  upon 
her.  This  case  was,  in  substance, 
says  Bishop  in  his  work  on  Criminal 
Law,  7th  Ed.,  Vol.  I,  \  768,  a  solici- 
tation of  the  woman  to  allow  de- 
fendant to  commit  an  assault  upon 
her.  Such  a  count  would  be  bad^ 
for  if  she  consented,  there  would 
be  no  assault.  It  could  not  be  in- 
dicted as  a  solicitation  to  commit 
adultery,  because  that  is  no  crime 
in  England.    The  case  of  Com.  v. 
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Smith  is,  therefore,  only  authority 
for  sayinj^r  that  a  solicitation  to 
commit  adultery  is  not  punishable 
in  Pennsylvania,  and  ought  not  to 
be  considered  an  authority  for  the 
proposition  that  a  solicitation  to 
commit  a  misdemeanor  is  not  in- 
dictable. 

In  Brockway  v.  People,  2  Hill 
(N.  YO,  561  (18421.  the  Court  held 
that  the  renting  of  a  house  for  the 
purposes  of  prostitution,  was  not 
an  indictable  offence.  It  said  that 
every  act  done  in  furtherance  of  a 
misdemeanor,  is  not  the  subject  of 
indictment;  but  to  constitute  it 
such,  it  must  tend  directly  and  im- 
mediately, if  not  necessarily,  to  the 
commission  of  the  misdemeanor. 

McDade  v.  People,  29  Mich.,  50 
(1874),  decided  that  a  statute,  pun- 
ishing thi  setting  fire  to  a  building 
with  the  intent  that  it  should  be 
burned,  or  the  attempt  by  any 
other  means  to  cause  the  building 
to  be  burned,  will  not  warrant  a 
prosecution  for  an  attempt  based 
on  solicitation  alone. 

The  case  of  Cox  v.  People,  82 
111.,  191  (1876),  seems  to  follow  the 
opinion  of  Mr.  Wharton,  in  saying 
that  a  solicitation  to  commit  crime 
is  not  in  itself  an  offence,  unless 
the  offence  is  of  such  a  character 
that  its  solicitation  Unds  to  a 
breach  of  the  peace  or  the  corrup- 
tion of  the  body  politic.  But  Mr. 
Wharton  went  further,  and  said  that 
the  solicitation  must  involve  a 
breach  of  the  peace.  It  was  held 
in  this  case  that  a  solicitation  to 
commit  incert  is  not  indictable. 

Mr.  Wharton  approves  of  this 
case;  but  says  that  a  solicitation  to 
commit  sodomy  is  indictable,  be- 
cause it  is  in  itself  an  offence 
against  public  decency.  It  may 
well  be  asked,  as  was  said  in  Com. 
V,  Randolph:  ''At  what  point  in 


-  libidinous  crimes  does  he  draw  the 
line  of '  public  decency  ?  *  '* 

State  V.  Bailer,  26  W.  Va.,  90 
(1885),  gives  a  very  exhatistive 
treatise  on  the  the  whole  subject. 

The  case  of  Lamb  v.  State,  67 
Md.,  524  (1887),  is  only  authority 
for  holding  that  a  mere  solicitation 
to  commit  a  misdemeanor  is  not  in 
itself  a  misdemeanor,  and  that  in 
the  face  of  a  strong  dissent. 

Hicks  V,  Com.,  86  Va.,  223  (1889), 
was  a  case  in  which  the  evidence 
showed  a  procurement  of  some 
poison,  and  an  ineffectual  solicita- 
tion of  a  third  party  to  put  it  in 
the  drink  of  the  intended  victim. 
Held,  that  "  such  acts  are  not  an 
attempt,  but  only  a  preparation." 
To  my  mind  some  of  his  arguments 
to  show  the  difference  between  an 
attempt  and  a  preparation,  are  very 
finely  drawn,  and  hardly  con- 
vincing. In  the  opinion  in  that 
case  the  judge  refers  to  Stabler  v. 
Com.,  95  Pa.,  318  (1880),  as-  an 
authority,  bi\t  it  decided  that  the 
mere  delivery  of  poison  to  a  person, 
and  soliciting  him  to  place  it  in  the 
spring  of  another,  is  not  *'an  at- 
tempt to  administer  poison  "  with<» 
in  the  meaning  of  the  Act  of  March 
31,  i860,  P.  L.  403,  i  82.  However, 
in  another  count  of  the  same 
indictment,  the  defendant  was 
charged  with  soliciting  A.  B.  to  ad- 
minister a  certain  poison  to  C.  D. 
and  other  persons  unknown,  and 
this  count  was  sustained,  Mbrcur, 
J.,  saying:  "The  conduct  of  the 
plaintiff  in  error,  as  testified  to  by 
the  witness,  undoubtedly  shows  an 
offence  for  which  an  indictment 
will  lie  without  any  further  act 
having  been  committed." 

The  Court  said  in  Com.  v.  Ran- 
dolph, * '  We  have,  however,  learned 
from  the  examination  of  the  au- 
thorities already  made,  that  there 
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are  crimes  which  it  is  a  misde- 
jmeanor  at  common  law  to  solicit  a 
person  to  commit.  All  the  author- 
ities noticed,  including  Mr.  Whar- 
ton, agree  on  that.  The  only  diffi- 
culty is  to  determine  just  what 
crimes,  or  what  class  of  crimes,  it 
is  criminal  to  solicitor  incite  an- 
other to  commit." 

In  Com.  V.  Willard,  22  Pick., 
(Mass.),  478  (1839),  Chief  Justice 
Shaw  said,  "It  is  difficult  to  draw 
any  precise  line  of  distinction  be- 
tween the  cases  in  which  the  law 
holds  it  a  misdemeanor  to  counsel, 
entice  or  induce  another  to  commit 
crime  and 'when  it  does  not.  In 
general  it  has  been  considered  as 
applying  to  cases  of  felony,  though 
it  has  been  held  that  it  does  not 
depend  upon  the  mere  legal  and 
technical  distinction  between  felony 
and  misdemeanor.  One  consider- 
ation, however,  is  manifest  in  all 
the  cases,  and  that  is,  that  the  of- 
fence proposed  to  be  committed  by 
the  counsel,  advice  or  enticement 
of  another  is  of  a  high  and  aggra- 
vated character  tending  to  breaches 
of  the  peace  or  other  great  disorder 
and  violence,  being  usually  what 
are  considtred  mala  in  se,  or  crim- 
inal in  themselves,  in  contradis- 
tinction to  mala  prohibita^  or  acts 
otherwise  indifferent  than  as  they 
are  restrained  by  positive  law.'* 

Judge  Paxson,  in  Com.  z'.  Jones, 
31  Legal  Int.  (Pa.),  332  (1874),  said, 
that  there  may  be,  perhaps,  a  dis- 
tinction between  misdemeanors 
which  are  mala  in  se  and  such  as 
are  mala  prohibiia,  as  in  the  case 
of  acts  which  are  not  per  se  penal, 
but  made  the  subject  of  a  statutory 


fine,  as  a  matter  of  municipal  reg- 
ulation. 

As  a  result  of  my  examination  of 
the  cases  bearing  on  the  subject  of 
solicitations  I  should  say  that  a 
solicitation  to  commit  a  crime, 
whether  it  be  a  felony  or  a  misde- 
meanor, is  indictable  unless  it  be 
some  offence  which  because  of  its 
'*  little  magnitude  cannot  have  the 
appendage  of  attempt,"  examples 
of  which  would  be  solicitations  to 
make  illegal  sales  of  liquor:  Com. 
V,  Willard.  supra,  and  were  police 
offences,  etc. 

The  wisdom  and  indeed  the  ne- 
cessity of  punishing  one  who  solic- 
its the  commission  of  crime  was, 
perhaps,  never  better  demonstrated 
than  by  President  Lincoln  during 
1863  in  defending  his  action  in  hav- 
ing sent  Vallandigham  across  the 
rebel  line  for  having  made  a  speech 
soliciting  disloyalty.  Mr.  Liif coln 
said, '  *Must  I  shoot  a  simple-minded 
soldier  boy  who  deserts,  while  I 
must  not  touch  a  hair  of  the  wily 
agitator  who  induces  him  to  desert? 
This  is  none  the  less  injurious  when 
effected  by  getting  father  or  brother 
or  friend  into  a  public  meeting, 
and  there  working  upon  his  feelings 
until  he  is  persuaded  to  write  the 
soldier  boy  that  he  is  fighting  in  a 
bad  cause,  for  a  wicked  administra- 
tion of  a  contemptible  government, 
too  weak  to  arrest  and  punish  him 
if  he  shall  desert  I  think  that  in 
such  a  case  to  silence  the  agitator 
and  save  the  boy  is  not  only  con- 
stitutional, but  is  withal  a  great 
mercy." 

C.  Percy  Wilcox. 
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DEPARTMENT    OF    EXECUTORS,    ADMINISTRA- 
TORS— WILLS. 


EDITOR-IN-CHIEF. 

HON.  WILLIAM  N.  ASHMAN. 

Assisted  by 


Howard  Wurts  Page. 


Maurice  G.  Belknap. 


SouNSKY  V.  Fourth  National  Bank  of  Grand  Rapids. 
Supreme  Court  of  Texas.  ^' 


The  assignee  of  a  foreign  administrator  may  maintain  suit  in  a  Texas 
Court  for  the  collection  of  a  promissory  note,  payable  to  the  intestate, 
and  to  enforce  a  deed  of  trust  made  to  secure  its  payment,  in  the  absence 
of  any  Texas  administration  and  Texas  creditors,  where  thejlaw  of  the 
foreign  state  has  not  been  proved  to  deny  the  right  of  the  administrator 
to  make  the  transfer. 

Opinion  by  Henry  J. 

Right  of  Administrator  to  Makb  Transfers. 


Under  the  system  in  England  by 
which  the  goods  of  a  decedent  were 
administered  in  virtue  of  letters  of 
probate  or  of  administration  granted 
by  the  ordinary,  or  by  way  of 
special  prerogative  from  the  metro- 
politan of  the  province,  as  the  ex- 
istence of  bona  notabilia  in  one  or 
more  jurisdictions  made  necessary 
(2  Bl.  Com.,  508,  509),  little  diffi- 
culty arose  concerning  the  locality 
of  personal  property,  such  as  house- 
hold goods  and  movable  chattels. 
But  where  the  property  consisted 
of  choses  in  action,  numerous  dis- 
putes between  the  ordinaries  made 
it  necessary  to  establish  for  them 
some  distinct  situs:  Att-Gen.  v, 
Bouwens,  4  M.  &  W.,  171,  191. 
Specialty  debts  were  accordingly 
held  to  belong  to  the  jurisdiction 
where  the  specialties  were  found: 
Att.-Gen.  r.  Bouwens,  4  M.  &  W., 
171,  191,  Com.  Dig.  Administrator 
(B.  4),  and  simple  contract  debts 
where    the    debtor  resided:  Com. 


Dig.  Adm.  (B.  4),  Yeomans  v, 
Bradshaw,  Carth.,  373;  3  Salk..  70; 
Pipon  V,  Pipon,  Amb.,  26. 

Considering  the  question,  how- 
ever, as  between  State  and  State, 
instead  of  between  different  ordin- 
aries jurisdictions;  since  no  country 
can  give  its  laws  any  extra- terri- 
torial force,  it  is  easy  to  perceive 
the  logic  of  reasoning  that,  debtors 
can  only  be  compelled  to  liquidate 
their  debts  in  the  country  where  the 
debtor  may  be  found  and  the  author- 
ity of  the  personal  representative  is 
also  recognized:  Story's  Confl:  of 
Laws,  \  512. 

On  the  same  principle  and  in 
the  same  light  specialty  debts  are 
not  recognized  by  the  law  of  Eng- 
land as  always  assets  wherever 
found,  but  the  situs  of  such  debts 
at  any  particular  time  likewise  de- 
pends on  the  ability  of  the  admin- 
istrator at  such  time  to  sue  the 
debtor  within  his  jurisdiction : 
Wharton's  Confl.  of  Laws,  §  615; 


'  Reported  in  17  S.  W.  Rep.,  1050.     Decided  November  13,  1891. 
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Huthwaite  r.  Phaire,  i  M.  &  G., 
159.  The  early  case  of  Daniel  v. 
Luker  (1571)  Dyer,  305,  is  not  in- 
consistent with  such  a  view.  The 
defendant,  a  native  of  Ireland,  in  a 
suit  in  England  by  an  English  ad- 
ministrator, on  a  bond  which  had 
never  been  out  of  England,  pleaded 
a  release  by  the  Irish  administrator. 
While  the  decision  presumptively 
went  on  the  ground  that,  the  bond 
was  an  asset  where  it  was  found,  yet 
the  case  can  also  be  brought  within 
the  principle  that  the  situs  of  the 
debt  is  that  of  the  debtor.  In 
Whyte  V,  Rose  (1842),  3  Q.  B.,  493, 
an  action  was  brought  in  England 
by  the  English  administrator  of  an 
intestate  dying  in  Ireland  on  a 
deed  which  was  in  Ireland  at  the 
time  of  his  death,  and  it  was  con- 
tended that  an  Irish  administrator 
alone  could  sue,  but  the  Court  of 
Queen's  Bench,  speaking  through 
TiNDALL,  C.  J.,  held  the  English 
grant  of  administration  to  be  suffi- 
cient. Mr.  Foots  (Foote's  Int. 
Jus.,  2d  ed.,  279),  having  stated  the 
facts  of  these  two  cases,  says:  "  It 
is  difficult  to  regard  the  situs  of 
such  a  bond  as  the  real  locality  of 
the  assets  represented  by  it,  in  pref- 
erence to  the  country  where  the 
debtor  must  be  sued.  *  *  *  *  A  contract 
in  one  place  makes  a  man  a  debtor 
in  every  place."  Peacock  v.  Bell, 
I  Wm.  Saund.  73. 

While  as  between  the  ordinaries 
in  England  specialty  debts  were 
given  the  chattel-like  quality  of 
being  assets  wherever  found,  the 
rule  did  not  extend  to  the  case  of 
bills  of  exchange  and  promissory 
notes.  In  Yeomans  v.  Bradshaw 
(1728),  Carth.,  373;  3  Salk.,  70, 
the  point  was  directly  in  issue. 
The  administratrix  of  a  deceased 
payee  of  a  bill  of  exchange 
brought    an    action    in    London 


against  the  drawer,  by  virtue  of 
letters  granted  under  the  authority 
of  the  Bishop  of  Durham.  Upon 
demurrer  it  was  argued  that,  as 
trover  would  lie  for  the  conversion 
of  such  a  bill  it  must  therefore  be 
*  *  goods  and  chattels' '  and  should  be 
considered  bona  notabilia  wherever 
found,  but  Lord  H01.T  said,  it 
was  no  more  than  a  simple  con- 
tract, which  followed  the  debtor^ 
and  likened  it  unto  an  award  in 
writing.  (Cited  with  approval  by 
Baron  Parke  in  Mondel  v,  Steele, 
I  Dowl.  Rep.  (N.  S.)  155;  also  in 
Wyman  v,  Halstead,  109  U.  S.,  656; 
Reynolds  v,  McMullen,  55  Mich., 
568.  See  also  Ingraham's  Went. 
Exrs..  96;  Atty.Gen.  v.  Bouwens 
(1838)  4  M.  &  W.,  171, 191;  Rand  2/. 
Hubbard,  4  Met.,  252). 

On  an  information  for  probate 
duty,  it  appeared  that,  a  resident  of 
India  having  directed  certain  secur- 
ities to  be  realized  and  the  proceeds 
transmitted  to  his  bankers  in  Eng- 
land, died  while  the  proceeds  of  the 
sale,  consisting  of  bills  of  exchange 
payable  in  six  months  after  sight, 
drawn  by  a  bank  in  India  on  a  bank 
in  London  in  favor  of  his  bankers, 
were  on  their  way  to  England.  The 
bills  having  been    duly    honored 
and  the  money  received  by  the  de- 
fendant, the  question  was,  whether 
the  amount  of  the  bills  was  subject 
to  the  duty.    KELI.Y,  C.  B.,  in  de- 
livering his  opinion,  after  stating 
that,  he  considered  bills  of  exchange 
of  the  nature  of  personal  chattels; 
because  trover  could  be  maintained 
for  them,  said,  *' secondly,  on  the 
ground  which  has  been  chiefly  ad- 
verted to  by  my  learned  brothers,  I 
am  clear  that  the  bills,  or  rather  the 
money,   property,   or  debt    repre- 
sented by  them  are  liable  for  pro- 
bate duty,  namely,  on  the  ground 
that  where  assets  consist  of  debts, 


Digitized  by 


Google 


88o 


RIGHT  OF  ADMINISTRATOR 


they  are  assets  where  tl^e  debtor  re- 
sides. There  may,  at  first  sight, 
seem  to  be  some  difficulty  in  apply- 
ing this  principle  to  the  case,  be- 
cause at  the  time  of  probate  no  debt 
was  due  from  any  one.  The  drawer 
wouldonly  be  undera  liability  in  the 
event  of  the  bill  being  dishonored, 
the  drawee  was  under  no  liability; 
because  he  had  not  yet  accepted  the 
bill;  there  was  therefore  no  actual 
debtor  in  existence.  We  are,  there- 
fore, driven  to  see  who  in  fact  be- 
came the  debtor  and  provided  and 
paid  the  money.  Now  the  bills 
were  presented  for  acceptance  in 
due  time;  they  were  accepted  and 
paid  al  maturity,  the  only  persons, 
therefore,  whoever  became  debtors 
were  the  acceptors.  They  were 
residents  of  London,  and  the  money 
came  to  hand  in  London;  the  assets 
were  therefore  in  London.*'  Am- 
Pi,ETT,  B.,  remarked:  "Here  the 
assets '.are  represented  by  bills  of 
exchange,  which  were  then  on  their 
passage  from  India  to  England,  but 
when  the  nature  of  a  bill  of  ex- 
change is  considered,  it  will  appear 
that  they  represent,  .but  do  not  con- 
stitute the  assets.  The  testator  had 
ordered  his  agent  to  pay  money  to 
a  bank  in  London.  If  this  order 
had  not  been  complied  with,  the 
testator  would  have  had  recourse  to 
the  drawer.  But  if  it  was  complied 
with,  and  if  either  money  or  credit, 
which  is  represented  by  the  bills  of 
exchange  was  in  London,  then  the 
assets  were  in  London.  If  it  had 
been  otherwise,  then  the  assets 
would  have  been  in  India:'*  Att.- 
Gen.  V,  Pratt  (1872),  L.  R.,  9  Ex., 
140. 

In  the  earlier  case  of  Att.-  Gen. 
V.  Bouwens  (1838),  4  M.  &  W.,  171, 
192,  a  bill  of  exchange  payable  out 
of  England  was  considered  an  in- 
strument of  chattel  nature  capable 


of  being  transferred  in  England  by 
the  English  administrator.  The 
authority  on  which  Lord  Abinger 
supports  his  opinion(PARKB,doubt- 
less  concurred),  appears  to  be  J  517 
of  Story's  "Conflictof  Laws.**  (See 
Westlake*s  Priv.  Int  Law,  J  88.) 
Adopting  also  {  516  to  more  clearly 
express  the  idea,  it  is  there  written : 
"  If  a  foreign  administrator  has,  in 
virtue  of  his  administration,  re- 
duced the  personal  property  of  the 
deceased,  there  situated,  into  his 
own  possession,  so  that  he  has  ac- 
quired the  legal  title  thereto  ac- 
cording to  the  laws  of  that  country, 
if  that  property  should  afterwards 
be  found  in  another  country,  or  be 
carried  away  or  converted  there 
against  his  will,  he  may  maintain 
suit  for  it  there  in  his  own  name 
and  right  personally,  without  tak- 
ing out  new  letters  of  administra- 
tion; for  he  is,  to  all  intents  and 
purposes,  the  legal  owner  thereof, 
although  he  is  so  in  the  character 
of  trustee  for  other  persons.  The 
plain  reason  of  such  case  is,  that 
the  executor  has,  in  his  own  right, 
become  full  and  perfect  owner  of 
the  property  by  the  local  law;  and 
a  title  to  personal  property  duly 
acquired  by  the  Ux  loci  rei  sita, 
will  be  deemed  valid  and  will  be 
respected  as  a  lawful  and  perfect 
title  in  every  other  country.  The 
■  like  principle  will  apply  where 
an  executor  or  administrator,  in 
virtue  of  an  administration  abroad, 
becomes  there  possessed  of  nego- 
tiable notes  belonging  to  the  de- 
ceased which  are  payable  to  bearer; 
for  then  he  becomes  the  legal  owner 
and  bearer  by  virtue  of  his  admin- 
istration and  may  sue  thereon  in 
his  own  name;  and  he  need  not  take 
out  letters  of  administration  in  the 
State  where  the  debtor  resides,  in 
order  to  maintain  suit  against  him . 
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And  for  a  like  reason  it  would  seem 
that  negotiable  paper  of  the  de- 
ceased payable  to  order,  actually 
held  and  endorsed  by  a  foreign  ex- 
ecutor or  administrator  in  the  for- 
eign country,  who  is  capable  there 
of  passing  the  legal  title  by  such 
endorsement,  would  confer  a  com- 
plete legal  title  on  the  endorsee,  so 
that  he  ought  to  be  treated  in  every 
other  country  as  the  legal  endorsee, 
and  allowed  to  sue  thereon  accord- 
ingly in  the  same  manner  that  he 
would  be  if  it  were  a  transfer  of 
any  personal  goods  or  merchandise 
of  the  deceased,  situated  in  such  for- 
eign country." 

*'The  maxim  of  the  law  of  the 
civilized  world  is,  '*  mobilia  sequen. 
tur  personam ^^  and  is  founded  on 
the  nature  of  things.  When  mo- 
bilia  are  in  places  other  than  that 
of  the  person  to  whom  they  belong, 
their  accidental  situs  is  disregarded , 
and  they  are  held  to  go  along  with 
the  person."  (Lord  Sblbournb  in 
Freke  v.  Ivord  Carbery,  L.  R.,  i6 
Eq.,  466;  Poote's  Int  Jus.,  2d  ed., 
224;  Story's  Confl.  of  Laws,  |  380.) 
But,  in  the  words  of  Judge  Butlbr 
(Carmichael  v,  Ray,  i  Rich.  116), 
*Mtis  a  mistake  to  suppose  that, 
upon  his  death,  his  legal  represent- 
atives, appointed  under  the  laws  of 
his  domicile,  are  invested  with  like 
title  and  power  as  to  all  such  pro- 
perty; while  the  owner  when  alive 
is,  clothed  with  this  authority,  yet 
his  death  is  an  event  which  changes 
the  character  of  the  title,  and  in- 
vests new  parties  with  power  over 
his  estate:"  Dial  v,  Gary,  14  S.  C, 

573. 

No  nation  is  under  any  obliga- 
tion to  enforce  foreign  laws  to  the 
prejudice  of  the  rights  of  its  sub- 
jects. It  has  been  well  said  **  the 
duty  of  every  government  is  to  pro- 
tect its  own  citizens,  and  especially 


the  rights  of  creditors  as  the 
material  and  commercial  prosperity 
of  a  country  depends  greatly  on 
this  protection  and  security.  If  a 
government  fails  in  this,  it  fails  in 
otie  of  its  most  important  functions 
and  duties.  To  this  end,  therefore, 
it  is  well  understood  that  the  dif- 
ferent governments  in  which  the 
movable  property  of  a  deceased 
may  be  left,  upon  his  death,  are 
authorized  to  intervene  and  take 
control.  Hence,  in  every  State, 
we  find  laws  declaring  in  whom 
such  property,  within  its  limits, 
shall  vest,  and  in  what  manner  it 
shall  be  administered:  "  Simpson, 
C.  J.,  in  Dial  v,  Gary,  14  S.  C, 
573.  The  title  of  an  executor  or 
administrator,  derived  from  a  grant 
of  administration,  cannot  de  jure^ 
as  a  matter  of  right,  extend  beyond 
the  territory  of  the  government 
which  grants  it.  The  title  acknowl- 
edged in  another  is  acknowledged 
from  comity.  Reason  is  against 
extending  the  comity.  *  *  It  would 
be  a  great  hardship  upon  the 
creditors  of  a  decedent  in  any 
country  to  allow  a  foreign  ad- 
ministrator to  withdraw  the  assets 
of  his  estate  without  the  payment 
of  their  claims,  and  leave  there  to 
seek  their  remedy  in  a  foreign 
jurisdiction,  and,  perhaps,  then  to 
meet,  with  obstructions  and  in- 
equalities in  the  enforcement  of 
their  rights  from  the  peculiarities 
of  the  local  law: "  Story's  Confl.  of 
Laws,  J  512.  This  policy  grows 
more  important  with  the  possibility 
of  the  decedent  being  insolvent, 
because  the  lex  fori  determines 
the  priority  of  claims:  Story*s  Confl. 
of  Laws,  \\  524  and  525;  Wharton's 
Confl.  of  Laws,  \  622.  Agreeably 
to  these  considerations  it  has  been 
the  general  rule  that,  neither  an 
executor    or    administrator    may 


Digitized  by 


Google 


882 


RIGHT  OF  ADMINISTRATOR 


maintain  a  suit  in  a  foreign  coun- 
try, unless  he  has  obtained  a  new 
grant  of  administration,  or  has 
qualified  as  required  by  the  local 
laws:  Story*s  Confl.  of  Laws,  {  512. 
Where  the  property  is  "  mov- 
able, tangible  property,  such  as 
horses,  cattle,  wares  and  merchan- 
dise, the  foreign  administrator  can- 
not sue  for  their  recovery  from 
want  of  title.  The  same  want  of 
title  prevents  any  recognition  of 
his  transferee:*'  Dial  v,  Gary,  14  S. 

c,  573., 

But  it  has  been  said  that  *'an 
assignment  by  an  administrator  of 
a  chose  in  action  in  the  State 
where  he  is  appointed,  and  which 
is  good  by  its  laws,  will  enable  the 
assignee  to  sue  in  his  own  name  in 
any  other  State,  by  whose  laws  the 
instrument  would  be  assignable,  so 
as  to  pass  title  to  the  assignee,  and 
enable  him  to  sue  thereon : " 
Story's  Confi.  of  Laws,  J  359. 
Trecothick  z/.  Austin,  4  Mason,  16 
(opinion  by  Story),  was  cited  as 
being  founded  on  this  doctrine,  al- 
though it  is  no  authority  for  such  a 
proposition.  There  arc  cases,  how- 
ever, in  the  United  States  which  do 
maintain  such  a  rule.  In  Wil- 
kins  V.  EUet  (1882),  108  U.  S.,  256, 
Mr.  Justice  Gray  said:  "The  ad- 
ministrator, by  virtue  of  his  ap- 
pointment and  authority  as  such, 
obtains  the  title  to  promissory 
notes  and  other  written  evidences 
of  debt,  held  by  the  intestate  at 
the  time  of  his  death,  and  coming  to 
the  possession  of  the  administrator, 
and  may  sell,  transfer  and  endorse 
the  same;  and  the  purchasers  may 
maintain  actions  in  their  own 
names  against  the  debtors  in  an- 
other State,  if  the  notes  are  negoti- 
able promissory  notes,  or  if  by  the 
law  of  the  State,  the  assignee  of  a 
chose  in  action  may  sue  in  his  own 


name.'*  This  was  but  a  re-state- 
ment of  the  law,  established  in  the 
same  court  in  Harper  v,  Butler 
(1829),  2  Pet,  239.  An  executor 
assigned  a  note  which  was  payable 
to  the  deceased  absolutely,  without 
any  negotiable  words.  It  was  de- 
cided that  the  debtor  might  be  sued 
in  another  State,  if,  by  the  law 
where  the  assignment  was  made, 
the  legal  title  passed,  and  by  the 
law  of  the  forums  the  assignee 
could  sue  in  his  own  name. 

This  was  the  first  case  in  which 
such  a  doctrine  was  promulgated. 
No  counsel  appeared  for  the  defen- 
dant, no  authorities  were  cited  by 
counsel  or  the  court,  and  the 
opinion  is  very  meagre.  Andrews 
V,  Carr  (1853),  26  Miss.,  579,  and 
Owen  V,  Moody  (1855),  29  Miss., 
79,  follow  the  same  principle  upon 
a  like  form  of  contract,  but  the 
former  is  as  unsatisfactory  as  Har- 
per V,  Butler. 

Leake  v.  Gilchist  (1829),  2  Dev. 
^N.  C),  73,  went  broadly  on  the 
ground  that  debts  due  by  specially 
are  assets  for  administration  wher- 
ever the  specialty  is  found.  In  ad- 
mitting the  right  of  the  assignee  of 
a  foreign  administrator  to  sue,  it 
was  remarked  that,  the  evil  of  per- 
mitting a  withdrawal  of  the  assets 
out  of  the  State  to  the  inconvenience 
of  creditors,  could  only  arise  in 
this  class  of  debts,  and  could  not 
be  alarming;  because  they  formed 
usually  but  a  small  portion  of  the 
assets  of  an  estate.  Grace  v,  Han- 
nah (1858),  6  Jones'  Law,  94,  and 
Smith  V.  Tiffany,  16  Hun.,  552,  are 
parallel  decisions. 

A  chose  in  action,  by  its  very 
name,  signifies  a  thing  or  property 
of  which  the  owner  has  not  the 
possession,  but  merely  a  right  of 
action  for  its  possession:  2  Bl. 
Com.,  389;  Dial  v,  Gary,  14  S.  C, 
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573.  The  idea  contains  two  ele- 
ments, the  property  itself  and  the 
right  to  obtain  possession  of  the 
property.  An  instrument  which 
shows  the  title  in  the  owner,  is  but 
a  representative  or  shadow.  This 
evidence  of  the  property  may  be 
in  one  jurisdiction,  the  property  in 
another:  Dial  v.   Gary,    14  S.  C, 

573. 

The  English  law,  as  between 
country  and  country,  recognizes 
the  dbtinction:  Whyte  v.  Rose 
(1842),  3  Q.  B.,  493;  Wharton's 
Confl.  of  Laws^  ?  615;  Foote*s  Int. 
Jus.,  2d  ed.,  279.  An  American 
case  also  accords  with  this  view. 
The  question  was,  whether  the 
plaintiff,  a  holder  of  a  bond,  pur- 
chased by  him  from  a  foreign 
domicilliary  administrator,  had  the 
legal  right  to  sue  the  debtor  in 
South  Carolina:  "  Simpson,  C.  J., 
in  delivering  the  opinion  of  the 
Court,  said:  The  chose  or  thing  is 
situated  in  South  Carolina,  and  the 
evidence  of  right  to  sue,  at  the 
death  of  the  intestate,  was  in  Mas- 
sachusetts, but  that  right  could  not 
have  been  exercised  in  that  State 
even  by  the  owner  of  the  bond  him- 
self, at  least,  so  long  as  the  debtor 
continued  in  South  Carolina,  and 
according  to  strict  law,  ought  to  be 
subject  to  administration  in  South 
Carolina:  Dial  v,  Gary  (1880),   14 

s.  c,  573. 

In  Peterson  v.  The  Chemical 
Bank  (1865),  32  N.  Y.,  21,  the 
point  was  as  to  the  right  of  a 
foreign  executor  to  assign  a  debt, 
due  by  the  defendant  bank  to  his 
testator,  and  evidenced  by  a  bank 
book.  The  contract  was  so  drawn 
as  to  indemnify  the  assignee  of  the 
fund  for  any  expenses  incurred  in 
its  collection,  the  design  being  to 
avoid  the  founding  of  an  admin is- 
tion  in  the  State  where  the  bank 


was  situated.  Denio,  C.  J.,  who 
delivered  the  opinion,  considered 
the  disability  of  the  foreign  executor 
to  sue,  as  attaching  to  his  person 
and  not  to  the  subject  matter  of  the 
action,  and  sustained  the  suit. 

The  effect  of  the  instrument  de- 
pends on  the  attitude  of  the  sover- 
eignty in  which  the  property  is 
situated.  Because  an  instrument  is 
negotiable  in  both  the: country  of 
the  contract  and  the  country  of  the 
forutn^  and  in  the  country  of  the 
forum  the  assignee  of  a  **  lawful 
man  *'  (Pollock  on  Contracts,  49), 
is  entitled  to  sue  in  his  own  name, 
it  does^not  follow  that  an  adminis- 
trator may  transfer  an  enforceable 
title  :  See  Yeomans  v.  Bradshaw, 
Carth.,  373;  Dial  v-  Gary,  14  S.  C, 
573;  Thompson  v.  Wilson,  2  N.  H., 
291;  McCarthy  v.  Hall,  13  Mo., 
480;  Slocum  IK  Sanford,  2  Conn., 
533;  Sherwood,  J.,  in  Reynolds 
V,  McMullen,  55  Mich.,  568; 
Stearns  v.  Bumham,  5  Greenl. 
(Me.),  261.  To  maintain  such  a 
doctrine  would  **  defeat  the  great 
object  of  each  State  or  government 
retaining  control  over  the  property 
of  an  absent  decedent,  the  rights 
of  domestic  creditors  might  be 
wholly  destroyed,  and  the  laws 
providing  local  administration 
under  local  authorities  for  the  pro- 
tection of  such  creditors  eluded 
and  overthrown  : "  Simpson,  C.  J., 
in  Dial  v.  Gary,  14  S.  C,  573; 
Sherwood,  J.,  in  Reynolds  v.  Mc- 
Mullen, 55  Mich.,  568;  Steams  v, 
Bumham,  5  Greenl.  (Me.),  261. 
The  transferee  would  be  given  a 
greater  right  than  he  from  whom 
title  was  obtained.  The  principle 
of  law  that,  a  person  by  an  execu- 
tion of  a  power,  may  often  confer 
an  enforceable  title  where  he  him- 
self could  not  have  sued  (see  Rand 
V,  Hubbard,  4  Met. ),  does  not  apply : 
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Dial  V.  Gary,  14  S.  C,  573.  A  per- 
sonal representative  is  of  an  arti- 
ficial status  peculiar  to  himself, 
which  can  neither  be  compared  to 
the  status  of  infants,  married 
women,  lunatics,  corporations  or 
assignees  in  bankruptcy:  (As  to  as- 
signees in  bankruptcy,  see  Goodwin 
V.  Jones,  3  Mass.,  517.)  No  distinc- 
tion between  executors  and  admin- 
istrators can  be  made.  That  fanci- 
ful idea  must  be  fully  answered  by 
the  inability  of  a  government  to 
give  its  grant  of  letters  testament- 
ary any  extra-territorial  effect : 
Story's  Confl.  of  Laws,  ?  512. 

These  considerations  would  ex- 
clude all  contracts  of  an  adminis- 
trator for  the  transfer  of  assets  of 
the  estate  not  reduced  to  possession 
and  in  a  foreign  jurisdiction.  Nor 
do  the  decisions  limit  the  extent  of 
their  application.  But  due  regard 
to  the  peculiar  character  inter- 
nationally conceded  to  promissory 
notes  and  bills  of  exchange  pay- 
able to  order  or  bearer^  makes  an 
examination  of  their  practical  oper- 
ation desirable.  According  to  the 
Lex  Mercatoria  adopted  by  Eng- 
land, "the  absolute  benefit  of  the 
con  tract  is  attached  to  the  ownership 
of  such  instruments,  which  accord- 
ing to  the  ordinary  rules  would  be 
only  evidence  of  the  contract. 
The  proof  of  ownership  is  then 
facilitated  by  prescribing  a  mode 
of  transfer  which  makes  the  instru- 
ment itself  an  authentic  record  of 
the  successive  transfers.  Finally, 
this  proof  is  dispensed  with  by  pre- 
suming the  bona  fide  possessor  ot 
the  instrument  to  be  the  true  own- 
er" (Pollock  on  Contracts,  J  17). 

The  English  case  cited  by  Story 
in  \  517  of  **  Conflict  of  Laws,'*  to 
support  his  theory  of  a  personal 
representative  being  capable  of 
giving  an  assignee  of  such  instru- 


ments an  enforcible  title  against 
a  foreign  debtor,  is  McNetlage  v. 
HoUoway  (1818),  i  B.  &.  A.,  218, 
deciding  that  a  husband  is  entitled 
to  sue  alone  on  a  bill  of  exchange 
given  to  his  wife  before  marriage, 
an  analogy  being  drawn  between 
such  instruments  and  personal 
chattels.  But  another  and  later 
English  case  also  cited,  Richards 
V,  Richards  (1831),  2  B.  &  Ad.,  447, 
does  not  maintain  the  chattel-like 
quality.  The  American  authori- 
ties relied  on  by  Story  are  Robin- 
son V,  Crandell  (1832),  9  Wend., 
425,  and  Barrett  v.  Barrett  (1832), 
Grecnl.  (Me.),  353.  In  Barrett  v, 
Barrett  an  administrator  in  New 
Hampshire  sued  in  his  own  name 
on  a  note  drawn  in  favor  of  his 
intestate  and  endorsed  by  him  in 
blank.  The  jury  found  substan- 
tially, the  suit  to  have  been 
brought  for  the  benefit  of  the 
estate.  But  the  Court  considered 
the  question  as  one  for  the  applica- 
tion of  the  ordinary  rules  govern- 
ing such  notes,  and  the  circum- 
stance of  the  plaintiff  really  being 
a  trustee,  a  fact  which  could  not 
afiect  the  liability  of  the  defendant. 
And  it  was  said,  if  any  matter  of 
off-set  existed  against  the  estate  it 
might  be  availed  of  in  defence  of 
the  action^  on  the  theory  that  the 
plaintiff  took  with  notice  of  such 
equities. 

In  the  New  York  case  of  Robin- 
son V.  Crandell,  decided  in  the 
same  year,  Suthbrland,  J.,  said  : 
**  The  notes  being  payable  to  bearer 
and  the  payee  having  died  in  Penn- 
sylvania, admitting  the  plainti£& 
to  have  been  his  administrators 
there,  and  in  that  manuer  to  have 
obtained  possession  of  the  notes,  I 
see  no  legal  objection  to  their  main- 
taining an  action  upon  them  in 
their  own  names  as  bearers.    As 
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administrators  they  could  not  sue 
here.  Letters  testamentary  or  of 
administration  granted  abroad  give 
no  authority  to  sue  here;  we  take 
no  notice  of  them.  But  being  the 
real  owners  of  the  note  they  had  a 
right  to  declare  as  bearers  and  re- 
cover in  that  character.  A  mere 
agent  having  a  note  of  his  princi- 
pal, payable  to  bearer,  may  sue  on 
it  in  his  own  name,  and  it  does 
not  lie  with  the  defendant  to  object 
to  the  plaintifiPs  want  of  interest.** 

The  benefit  of  the  exception  of 
promissory  notes  overcoming  the 
rule  that  on  a  decedent's  death 
debts  acquire  the  situs  of  the  debtor, 
together  with  the  policy  which  such ' 
a  rule  embodies  seems,  therefore, 
to  be  reasoned  on  the  doctrine  that 
in  a  suit  on  a  note  payable  to  bearer, 
suing  for  the  advantage  of  another 
does  not  alter  the  principle  of 
liability. 

Before  discussing  whether  any 
other  than  Story's  idea  is  practic- 
able, the  other  cases  bearing  on  the 
question  in  the  United  States  will 
be  considered. 

Robinson  v,  Crandell  and  Story's 
§  517,  "Conflict  of  Laws,"  as  ap- 
plied to  notes  and  bills  payable  to 
bearer  are  sustained  by  Knapp  v. 
Lee  (1879),  4a  Mich.,  41;  Sandford 
V,  McCreedy  (1871),  28  Wis.,  103; 
Wharton's  "  Confl.  of  Laws,"  J  615. 
In  Campbell  v.  Brown  (1884),  64 
Iowa,  425,  the  endorsement  was 
from  the  executor  to  a  third  per- 
son, who  was  legatee  of  the  notes 
under  a  will.  And  Giddings  v. 
Green  (1880),  4  Hughes,  C.  Ct.,  446, 
permitted  foreign  executors  to  sue 
as  such  and  to  subject  a  piece  of 
land  to  the  lien  of  purchase  money. 
This  last  case  is  certainly  much 
broader  than  Story's  idea  of  the 
law,  and  no  other  authority  can  be 
found  where  the  character  of  an 


instrument  which  was  the  property 
of  the  decedent  altered  the  dis- 
ability of  the  foreign  administrator 
to  sue:  See  g  512,  Story's  "Confl. 
of  Laws. 

Where  an  administrator  has  act- 
ual possession  of  a  note  or  bill  pa>  - 
able  to  order ^  Story  maintains  the 
chattel  nature  of  the  instrument 
should  permit  him  to  invest  his 
transferee  with  an  absolute  title : 
Confl.  of  Laws,  J  517;  see  also 
Rand  v.  Hubbard,  4  Met.,  14;  Good- 
ett  V,  Anderson  (1881),  7  Lea 
(Tenn.),  286;  St  John  v.  Hodges, 
9  Bar.  (Tenn.),  334. 

Thompson  v,  Wilson  (1820),  2 
N.  H.,  291,  recognized  and  applied 
the  opposite  rule.  Debts  due  on 
simple  contract  were  said  to  be 
bona  noiabilia  where  the  debtor 
lived,  and  consequently  the  foreign 
executor  had  no  interest  to  assign. 
The  same  idea  was  more  clearly 
expressed  in  Steams  v,  Bumham, 
5  Greenl.  (Me.),  261:  •*The  power 
of  this  executrix,  by  law,  is  to  ad- 
minister all  the  goods,  chattels, 
rights  and  credits  which  are  within 
Massachusetts.  Debts  due  to  the 
testator,  at  the  time  of  his  death, 
from  persons  residing  in  other 
States,  are  placed  by  law  on  the 
same  grounds  as  goods  and  chattels 
belonging  to  him  and  being  in  an- 
other State.  Once  there  she,  as 
executrix,  deriving  her  authority 
under  the  laws  of  Massachusetts, 
has  no  control.  We  are  then  led 
to  inquire  how  an  executor  or  ad- 
ministrator, acting  under  the  au- 
thority derived  from  another  State, 
can,  by  indorsing  a  note  due  from 
one  of  our  citizens,  give  to  his  en- 
dorsee a  power  which  he  himself 
does  not  possess;  that  is,  of  success- 
fully suing  and  recovering  in  our 
courts.  If  this  can  be  done  it  will 
be  an  indirect  mode  of  giving  op- 
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eration,  in  this  State,  to  the  laws  of 
Massachusetts,  as  such;  or  in  other 
words,  authority  derived  directly 
from  her  laws,  which  are  not  in 
force  in  this  State.  By  adopting 
such  a  principle,  the  effects  or 
credits  of  a  testator  or  intestate 
found  in  this  State  might  be  with- 
drawn, which  may  be  necessary  for 
satisfying  debts  due  from  such  tes- 
tator or  intestate  to  citizens  of  this 
State." 

In  McCarthy' z/.  Hall,  (1850)  13 
Mo. ,  480,  Ryland,  J. ,  added, '  'Were 
our  courts  to  permit  the  executors 
or  administrators  of  a  foreign  State 
to  sue  or  maintain  actions  on  notes 
and  bonds  due  to  their  testators  or 
intestates  by  the  citizens  of  our 
State,  or  to  permit  their  assignees 
to  sue,  all  the  effects,  goods  and 
chattels,  of  such  testators  or  intes- 
tates might  thereby  easily  be  with- 
drawn from  our  jurisdiction  to  the 
prejudice  and  injury  of  our  citizens. 
Such  is  never  suffered  or  permitted. 
It  is  our  duty  to  guard  the  interest 
of  our  own  citizens,  to  look  well  to 
our  own  household  first.  Nostrum 
jus^  magis  quam  jus  alienum^  ser- 
vetnusy 

So  in  Connecticut,  where  suit 
was  brought  by  an  administrator  on 
a  note  payable  to  the  intestate  or 
order,  a  payment  to. the  ancillary 
administrator  at  the  domicile  of  the 
debtor  was  held  a  discharge  as 
against  a  subsequent  suit  by  the 
principal  administrator  who  held 
the  note:  Slocum  v.  Sandford,  2- 
Conn.,  534.  See  also  the  opinion 
of  Sherwood,  J.,  in  Reynolds  v, 
McMullen,  55  Mich.,  568. 

Gove  V,  Gove,  64  N.  H.,  503,  how- 
ever overruled  the  principles  stated 
in  Thompson  z/. Wilson,  2  N.  H.,  291, 
and  Barrett  v.  Barrett,  8  Greenl.  346, 
makes  no  mention  of  Steams  v, 
Bumham,  5  Greenl.,  261,  although 
upon  an  almost  similar  point. 


Riddick  v,  Moore  (1871),  65  N. 
C,  382,  presents  a  phase  of  this 
question.  The  administrator  in 
Virginia  sent  a  note  to  an  agent  in 
North  Carolina,  who  there  assigned 
it  to  the  plaintiff.  Pearson,  C  J., 
in  delivering  the  opinion  of  the 
Court,  said:  "  While  the  note  could 
/  not  be  sued  on  by  the  Virginia  ad- 
ministrator, yet  for  all  matters  in 
pais  he  had  a  right  to  send  it  to 
North  Carolina  for  sale  and  assign- 
ment. In  deducing  title  the  letters 
of  administration  granted  in  Vir- 
ginia and  the  assignment  though 
made  in  North  Carolina  had  the 
same  legal  effect  as  a  bill  of  sale 
for  a  horse,  executed  in  North  Caro- 
lina, had  he  sent  the  horse  to  North 
Carolina  and  sold  it  as  he  did  the 
note.**  Lucas  v.  Bryne  (1871),  35 
Md.,  485,  only  differed  from  this  last 
case  in  that  the  administrator  in 
liis  fiduciary  character  transferred 
the  note  to  himself  in  his  personal 
character  in  the  State  where  suit 
was  brought 

It  is  difficult  to  sustain  the 
correctness  of  the  contract  prin- 
ciples involved  in  the  last  two 
cases.  The  power  of  an  adminis- 
trator is  confined  to  the  jurisdiction 
of  his  appointment,  and,  therefore, 
his  contracts  in  a  foreign  State  as 
administrator  must  lack  that  qual- 
ity, since  it  is  impossible  to  com- 
pletely dispose  of  the  contract 
necessary  to  transfer  the  instrument, 
in  the  chattel  quality  of  the  instru- 
ment. In  both  these  cases  the 
contract  was  made  in  a  State  fcnreign 
to  the  qualification.  In  the  latter, 
the  jurisdiction  of  the  contract  is 
express.  In  jthe  former,  although 
the  agency  would  be  governed  by 
Virginia  law,  the  contract  of  the 
principal  through  the  agent  would 
be  regulated  by  the  law  of  North 
Carolina. 
In  Rand  v,  Hubbard,  4  Met,  252, 
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several  questions  were  suggested  as 
makiug  the  situs  of  the  debt  that 
of  the  debtor  impossible  of  applica- 
tion to  bills  of  exchange  and  pro- 
missory notes.  It  was  asked :  If 
an  endorsement  can  only  be  made 
by  an  executor  or  administrator 
appointed  and  authorized  in  the 
State  where  the  debtor  dwells,  what 
is  an  endorsee  to  do  who  holds  a 
note  with  a  promissor  and  several 
endorsers  living  in  different  States? 
Must  it  be  endorsed  by  one  ad- 
ministrator so  as  to  give  a  right  of 
action  against  the  promissor,  and 
by  another  administrator  so  as  to 
give  a  right  of  action  against  each 
endorser  ? 

The  title  of  an  administrator 
who  has  a  right  of  action  to  a  fund 
is  certainly  stronger  than  the  title 
of  one  who  has  no  such  right. 
When  the  fund  is  received  by  the 
administrator  from  the  sale  of  the 
note  it  becomes  an  asset  of  the 
estate  in  his  jurisdiction.  If  on 
failure  of  payment  by  the  promissor 
the  transferee  should  sue  the  ad- 
ministrator on  his  contract  of  en- 
dorsement, the  position  of  the  ad- 
ministrator would  be  the  same  as  if 
the  other  rule  were  to  be  applied. 
The  liability  of  the  other  endorsees 
to  the  holder  of  the  note  should  be 
no  less;  for  the  administrator, 
should  they  alone  be  sued,  still 
holds  the  fund  obtained  from  the 
sale  of  the  note  as  an  asset  to  be 
used  in  the  satisfaction  of  debts  or 
the  payment  of  legacies. 

Where  a  note  is  payable  to  order 
a  prospective  purchaser  would  be 
charged  with  notice  of  its  being  an 
asset  of  the  estate,  since  the  right 
to  receive  payment  would  appear 
in  the  decedent  and  the  endorse- 
ment be  made  by  another  person. 
But  if  the  note  was  payable  to 
bearer^  it  is  clearly  possible  for  a 


holder  to  be  entirely  without  notice 
of  the  personal  representative  being 
in  the  chain  of  title,  and  against 
such  a  holder  that  circumstance 
could  not  defeat  a  recovery. 

In  bills  of  exchange  another  con- 
tingency is  developed.  The  bill 
may  not  have  been  presented.  Un- 
til acceptance,  therefore,  it  would 
be  impossible  to  relegate  the  situs 
of  the  note  to  either  the  jurisdiction 
of  the  drawee  or  the  drawer.  The 
drawee  would  be  protected  in  ac- 
cepting and  paying  the  bill  to  an  ad- 
ministrator appointed  in  his  juris- 
diction, and  there  is  no  reason  to 
suppose  that  the  same  rule  would 
not  apply,  were  payment  to  be  made 
to  his  endorsee:  Att.-Gen.  v.  Pratt, 
L.  R.,  9  Ex.,  140. 

According  to  Yeomans  v.  Brad- 
shaw,  Carth.,  373,  however,  present- 
ment does  not  have  to  be  made  by 
the  administrator  deriving  his  ap- 
pointment from  the  country  of  the 
drawee.  And  by  the  same  case 
suit  could  only  be  brought  against 
the  drawer  by  the  administrator 
recognized  in  his  jurisdiction. 

The  drawee  of  a  bill  held  by  a 
foreign  administrator  or  his  trans- 
feree, to  protect  himself  should, 
therefore,  always  decline  to  accept 
the  draft,  unless  the  rule  obtains 
within  the  country  where  such  pre- 
sentment is  made  that,  a  voluntary 
payment  to  such  an  administrator 
is  a  good  discharge  in  the  absence 
of  local  administration. 

While  a  doctrine  of  notice '  as 
applied  to  this  question  is  not 
known  to  have  been  announced  by 
any  authority,  it  seems  a  not  im- 
practicable solution.  That  there 
must  be  something  wrong  with  the 
chattel  idea  of  Story  is  readily  dis- 
cernible when  the  effect  of  a  col- 
lateral security  is  considered. 

Bonds  of  governments,  bonds  and 
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stocks  of  corporations  and  real  se- 
curities are  often  given  as  collat- 
eral security  for  the  principal  debt. 

Where  the  bonds  of  a  government 
pass  freely  from  hand  to  hand  with- 
out any  additional  transfer  in  the 
country  from  which  they  have  been 
issued,  they  are  practically  money, 
and  had  Att'y-Gen.  v,  Bouwens,  4 
M.  &  W.,  171,  not  compared  such 
instruments  to  foreign  bills  of  ex- 
change, there  seems  little  doubt 
that  Westlake  (Westlake*s  Priv. 
Int.  Law,  §  88),  would  not  have 
considered  §  517  Story's  ••  Confl.  of 
Laws,*'  to  be  the  law  of  England. 
(Foote  does  not,  however,  seem  to 
entertain  this  view.  See  Foote's 
Int  Jus.,  2d  ed.,  282.)  Should  the 
additional  transfer  be  necessary  the 
situs  of  the  asset  is  deemed  to  be 
the  situs  of  the  debtor.  Atty.-Gen. 
IK  Dimond,  i  C  &  J.,  356;  Att- 
Gen.  V.  Hope,  C,  M.  &  R.,  530;  8 
Bligh,  144. 

New  York  conforming  to  the 
principle  subsequently  expressed  in 
Peterson  v.  The  Chemical  Bank,  32 
N.  Y.,  21,  took  the  opposite  view 
of  the  stock  of  a  corporation:  lilid- 
dlebrook  v.  Merchants'  Bank,  27 
How.  Pr.,  474.  Throughout  the 
United  States  the  bonds  of  the 
United  States  Government  have  no 
particular  situs,  Vapghan  v,  Nor- 
thup,  15  Peters,  i;  Shakespeare  v. 
Fidelity  Ins.  Co.,  97  Pa.  St..  173. 

The  nature  of  mortgages  depends 
on  the  law  of  the  State  where  the 
land  is  situated.  Story  says  (2  424 
Confl.  of  Laws):  '*The  general 
principle  of  this  common  law  is, 
that  the  laws  of  the  place  where 
immovable  property  is  situated,  ex- 
clusively govern  in  respect  to  the 
rights  of  the  parties,  the  modes  of 
transfer  and  the  solemnities  which 
should  accompany  them.  The  title, 
therefore,  to  real  property  can  be 


acquired,  passed  and  lost  only  ac- 
cording  to  the  lex  rei  sita. 

In  Cutler  v.  Davenport,  i  Pick. 
(Mass.),  81,  the  question  was  as  to 
the  effect  of  an  assignment  of  a 
bond  and  mortgage  by  a  foreign  ad- 
ministrator, and  it  was  decided  that, 
although  for  certain  purposes  the 
transfer  might  be  considered  as  an 
assignment  of  a  chose  in  action, 
with  collateral  security  for  its  pay- 
ment, yet  as  the  land  might  event- 
ually be  held  as  an  absolute  estate 
under  the  mortgage,  should  it  be 
foreclosed,  the  conveyance  was  ne- 
cessarily sufficient  to  transfer  the 
land.  And  that  in  the  transfer  of 
land  which  is  governed  by  the  lejc 
sitip,  the  foreign  administrator 
would  not  be  recognized.  (See  also 
Reynolds  v,  McMuUen,  55  Mich., 
568,  where  the  same  principles  were 
applied,  the  question  being  simi- 
lar, except  that  statute  law  distin- 
guished between  foreign  personal 
representatives  and  those  in  Michi- 
gan although  not  upon  the  express 
case.) 

New  Hampshire  and  New  York 
have  considered  mortgages  mere 
personalty  capable  of  transfer  by  a 
foreign  administrator,  and  the 
Texas  case  forming  the  subject  of 
the  annotation  takes  the  same  posi- 
tion with  regard  to  the  deed  of 
trust.  Gove  v.  Gove  (1886),  64  N. 
H.,  503;  Smith  V.  TiflGany  (1879),  16 
Hun.  552,  and  Solinsky  v.  Fourth 
Nat.  Bk.,  17  S.  W.  Rep/,  1050. 

In  Doolittle  v.  Lewis  (1823)  7 
John's  Ch.,  45,  an  administrator  in 
Vermont  held  a  bond  secured  by  a 
mortgage  on  lands  in  New  York. 
The  mortgage  contained  a  power  to 
the  mortgagee,  his  executors,  ad- 
ministrators and  assigns  in  case  of 
default  in  pa3rment,  to  sell  and  con- 
vey the  premises  according  to  the 
laws   of   that   State.     Chancellor 


Digitized  by 


Google 


TO   MAKE  TRANSFERS. 


889 


Kent  held  this  clause  to  be  a  spe- 
cial power  given  by  the  mortgagor, 
not  derived  from  any  court  in  an- 
other State,  and  authorized  its  exe- 
cution in  New  York  by  a  personal 
representative  of  the  mortgagee  ap- 
pointed in  Vermont,  where  the 
mortgagee  died,  saying,  the  power 
and  the  execution  of  the  power 
were  a  matter  of  private  contract 
between  the  parties  and  not  of  juris- 
diction. (See  also  Averill  v,  Tay- 
lor, 5  How.  Pr.,  476,  and  Hayes  v, 
Frey  (1882),  54  Wis.  503,  where  this 
doctrine  was  adopted.) 

Where  the  instrument  represent- 
ing the  principal  debt  may  be  trans- 
ferred but  the  collateral  security  is 
incapable  of  transfer  except  by  a 
local  administrator,  a  curious  ques- 
tion arises  as  to  what  right  the 
transferee  has  to  enforce  the  prin- 
cipal security.  Surely  this  fact 
should  not  overthrow  the  theory  on 
which  the  contract  of  a  foreign  ad- 
ministrator is  permitted  to  invest 
his  assignee  with  an  enforceable 
title  to  a  negotiable  security.  Nor 
should  it  be  capable  of  the  same  in- 
fluence on  the  chattel  idea  an- 
nounced by  Story  in  |  517  Conflict 
of  Laws.  It  is  significant  that  the 
cases  in  which  the  promissory  note 
had  no  collateral  security  were  all 
founded  on  the  chattel  doctrine. 
But  in  those  in  which  a  mortgage 
existed  to  secure  the  debt,  the  con- 
tract rule  was  adopted.  Campbell 
V.  Brown  (1884),  64  Iowa,  425;  Gove 
V.  Gove,  64  N.  H.,  503.  In  Cutter 
V,  Davenport,  i  Pick.,  8r,  the  ques- 
tion was  before  the  Court  and  was 
suggested  by  counsel,  but  the  opin- 
ion merely  decided  against  permit- 
ting a  foreign  administrator  to 
transfer  a  mortgage  on  land  in 
Massachusetts,  without  noticing 
the  effect  of  their  action  on  the 
principal  obligation  which  the 
57 


mortgage  was  given  to  secure.  The 
contingency  seems  to  have  im- 
pressed the  Supreme  Court  of  South 
Carolina  in  Dial  v,  Gary,  14  S.  C. 
573f  for  in  the  face  of  a  tendency 
on  all  sides  to  follow  Story,  the 
nature  of  a  bond  was  considered 
and  an  opposite  view  taken. 

In  Reynolds  v.  McMullen,  55 
Mich  ,  568,  the  tactics  of  the  Court 
in  Cutter  v.  Davenport  were  pur- 
sued by  all  but  Sherwood,  J.,  who 
attacked  the  chattel  character  of  a 
promissory  note  as  the  Court  in 
South  Carolina  did  the  bond.  The 
question  was  as  to  the  right  of  the 
administrator  of  a  dec^ent  in 
Missouri  to  assign  a  note  with  a 
mortgage  on  land  in  Michigan, 
where  the  debtor  resided,  g^ven  to 
secure  it.  He  said:  ''The  real 
question  in  this  case,  upon  the  facts 
appearing  upon  this  record,  is  this: 
Were  the  debts,  owing  by  persons 
residing  in  this  State  to  the  de- 
ceased, assets  to  be  administered 
by  the  Court  in  Missouri,  or  by  the 
Court  in  Michigan  ?  '*  By  the  com- 
mon law  debts  due  by  specialty  are 
esteemed  to  be  the  goods  of  the 
deceased  where  the  securities  are 
at  the  time  of  his  death;  but  debts 
due  by  simple  contract  follow  the 
person  of  the  debtor,  and  are  regar- 
ded as  the  goods  of  the  deceased 
where  the  debtor  resides  at  the  time 
of  the  creditor's  death:  3  Bac.  Abr. 
(Wils.  ed.  (37-8;  Toller's  Law  of 
Executors,  55;  iWms.  Saund.,  274, 
note  3;  Speed  v.  Kelley,  2  Am.  Rep., 
553;  Wyman  v.  U.  S.,  29  Alb.  Law 
J.,  194;  Slocumf.  Sanford,  2  Conn., 
534.  *  *  I  am  unable  to  see  any  good 
reason  for  the  distinction  made 
between  debts  by  specialty  and  by 
simple  contracts,  or  why  they 
should  not  all  be  deemed  assets  to 
be  administered  at  the  same  place. 
The  proceeds  after  the  payment  of 
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debts  have  all  to  be  distributed  ac- 
cording to  the  law  at  the  domicile 
of  the  deceased;  but  such  is  the 
law  as  we  find  it,  and  a  change  is 
for  the  legislature,  and  cannot  prop- 
erly be  made  by  this  Court.  There 
can  be  no  question  but  that  the 
note  was  a  simple  contract  debt 
and  subject  to  the  law  applicable 
to  that  kind  of  claims:  Slocum  v, 
Sanford,  supra;  2  Cooley's  Bl. 
Com.,  510."  "This  Court  has 
already  decided  that  the  debts  in 
this  State  due  to  a  person  resident 
in  another  State,  dying  there,  can 
only  be  enforced  by  an  executor 
or  administrator  duly  appointed 
here:  Vickery  v,  Beir,  16  Mich., 
50;  Thayer  v.  Lane,  Walk.  Ch., 
200;  and  such  is  the  rule  at  com- 
mon law:  Story's  Confl.  Law,  §? 
513,  514  and  cases  cited.  The 
assignee  of  these  claims,  due 
from  the  debtor's  in  this  State, 
stands  in  no  other  or  better  posi- 
tion than  did  the  public  adminis- 
trator who  made  the  assignment  to 
him,  and  could  confer  no  rights 
which  he  did  not  possess:  Chapman 
V.  Fish,  6  Hill,  554;  Thompson  v, 
Wilson,  2  N.  H.,  291,  and  pay- 
ment to  him  is  no  defence  to  this 
suit:  Dissoway  v.  Carroll,  4  Lans., 
191;  Vaughn  v.  Barrett,  5  Vt.,  333; 
Pond  V,  Makepeace,  2  Met,  114; 
Riley  v,  Riley,  3  Day,  74;  Glenn  v. 
Smith,  2  Gill  &  J.,  493;  McLean  v. 
Meek,  18  How.,  16.  The  proper 
place  for  administering  such  assets 
must  necessarily  be  where  alone 
payment  can  be  enforced  against 
the  debtor.  I  can  come  to  no  other 
conclusion  upon  the  facts  appear- 
ing upon  this  record.  **It  neces- 
sarily follows  that  the  note  and 
mortgage  were  assets  to  be  ad- 
ministered in  this  State,  and  that 
the   public    administrator    in    St. 


Louis  acquired  no  right  to  sell  or 
dispose  of  the  same  in  that  State 
to  any  person,  or  any  right  to  the 
possession  or  control  of  the  note 
and  mortgage,  farther  than  to 
safely  keep  them  and  deliver  the 
same  to  the  administrator  here 
required,  until  after  the  estate  in 
Michigan  was  settled  and  the  debts 
there  were  paid:  2  Kent's  Com., 
433»  434;  2  Bl.  Com.,  509;  Bac.  Abr. 
*  Executor  *  E. ;  Byron  v,  Byron , 
Cro.  Eliz.,  472;  Hilliard  v.  Cox., 
Ld.  Raym  ,  562;  Salk.,  37;  Whart. 
Confl.  Laws,  i  604. 

'*  There  is  no  doubt  but  that  an 
executor  or  administrator  may  law- 
fully sell  the  personal  estate  of  the 
deceased,  unless  prohibited  at  pub- 
lic or  private  sale  without  the  order 
of  the  judge  of  probate,  within  the 
jurisdiction  of  the  Court  where 
such  property  is  assets  in  his  hands 
for  administration .  He  may  do  so 
even  at  a  discount,  though  the 
property  sold  be  notes  and  mort- 
gages: Burt  V,  Ricker,  6  Allen,  77; 
3  Redf.  Wills,  226,  229,  236;  and  the 
purchaser  will  take  a  good  title 
thereto,  provided  the  property  was 
assets  within  the  control  and  juris- 
diction of  the  Court  where  admin- 
istration was  granted.  He  cannot 
make  such  sale,  however,  when  he 
has  not  the  right  to  enforce  collec- 
tion: Yeomansr.  Bradshaw,  Carth., 
373;  Tourton  v.  Flower,  3  P.  Wms., 
369;  Isham  V.  Gibbons,  i  Bradf. 
Sur.,  69;  Story  on  Confl.  I^ws,  ^ 
5i2»  5i3»  514,  5i5«»  522,  523;  Mc- 
Carthy V,  Hall,  13  Mo.,  480;  Chap- 
man V,  Fish,  supra;  Goodwin  v. 
Jones,  3  Mass.j  514;  Riley  v,  Riley; 
supra;  Steams  v,  Bumham,  5 
Greenl.,  261;  Harrison  v.  Sterry,  5 
Cranch,  289;  Dawes  v.  Head,  3 
Pick.,  138;  Harvey  v,  Richards,  i 
Mass.,  423;  Glenn  7/.  Smith,  supra; 
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Vaughn  v.  Barret,  supra;  Lee  ?'. 
Havens,  Brayt.,  93;  Thompson  v. 
Wilson,  2  N.  H.,  291 ;  Judy  v, 
Kelley,  11  111.,  211;  Willard  v. 
Hammond,  21  N.  H.,  382;  Smith  v. 
Guild,  34  Me.,  443;  Langdon  v. 
Potter,  II  Mass.,  313;  Rorer  Inter- 
state Law,  248;  Speed  v.  Kelly,  59 
Miss.,  47;  Owen  v.  Miller,  10  Ohio 
St.,  143;  Abbott  V.  Cobum,  28  Vt., 
663;  Vaughan  v.  Northrup,  15  Pet., 
i;  Noonan  v.  Bradley,  9  Wall,  394; 
Willitts  V,  Waite,  25  N.  Y.,  577; 
Valle  V,  Fleming,  19  Mo.,  454." 

The  greater  number  of  direct  de- 
cisions must  be  conceded  to  agree 
with  Story,  both  as  to  the  rights  of 
a  foreign  administrator  of  bills  and 
notes,  payable  to  order  or  bearer, 
and  to  the  effect  of  the  contract  to 
transfer  any  other  negotiable  in- 
strument Peterson  ik  The  Chem- 
ical Bank,  32  N.  Y.,  21,  shows  the 
extreme  the  latter  doctrine  can  be 
legitimately  carried  to.  The  more 
frequent  chance  for  the  use  of  the 
former,  is  as  dangerous,  as  the  ex- 
treme of  the  latter. 

No  case  has  been  found  where 
the  accident  of  local  creditors  or 
local  administration  has  been  said 


to  alter  the  rule  of  liability.  On 
the  contrary,  in  Peterson  ^^  Chem- 
ical Bank,  32  N.  V. ,  21,  the  excep- 
tional feature  of  no  local  creditors 
was  considered  as  not  changingthe 
principle.  The  express  observa- 
tion in  the  leading  case  of  the  fact 
that  no  domestic  claimant  for  the 
fund  has  been  proved  on  the  trial, 
seems  suggestive  of  such  a  circum- 
stance being  vital  in  Texas.  The 
adoption  of  such  a  doctrine,  how- 
ever, would  embarrass  the  already 
complicated  condition  of  this 
branch  of  the  law. 

Judgment  against  one  administra- 
tor is  no  evidence  of  a  debt  against 
another,  a  parting  reason  for  the 
maintainance  of  the  rule,  '*  debts 
follow  the  debtor,'*  in  the  interna- 
tional law  of  decedent's  estates: 
Talmage  v.  Chapel,  16  Mass. ;  Slan- 
ter  V,  Cherworth,  7  Ind.,  21  if  Tay- 
lor V,  Barron,  35  N.  H.,  484;  Low 
V,  Bartlett,  8  Allen,  259;  Jones  v. 
Jones,  15  Tex.,  463;  Price  v.  Mace, 
47  Wiss.,  23;  Brodie  v.  Bi^kley,  2 
Rawle,  231;  McLean  v.  Meek,  18 
How.,  16;  McGarvey  v,  Damiel,  32 
111.  App.,  226. 

Mauricb  G.  Bbi«knap. 
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By  W.  D.  L. 


Must  a  Social  Club  take  out  a  License? 

The  annotation  by  Mr.  Longstreth  in  this  number 
of  the  American   Law  Register  and  Review  on  the 
case  of  Com.  v.  Tiemey/  shows  the  conflict  of  opinion  in 
the  courts  of  different  States  on  the  question  whether  a  bona 
fi(ie  club  is  obliged,  under  the  liquor  laws,  to  take  out  a  license 
before  it  can  sell  liquor  to  its  members.     In  all  the  States  we 
have  Acts  requiring  that  no  one  shall  sell  liquor  without  a 
license.     The  word  sale  itself  appears  in  the  license  laws  of 
almost  ever)'  State  in  the  Union.     It  would  naturally  suggest 
itself  to  any  one  looking  at  this  subject  for  the  first  time,  that 
the  terms  of  the  statutes  should  be  interpreted  in  accordance 
with  the  general  purpose  of  the  Act.     This  purpose,  which 
the  judge  must  gather  from  the  provisions  of  the  statutes 
taken  as  a  whole,  is  the  key  by  which  alone  the  meaning 
of  each  section  can  be  interpreted.     And  yet  if  we  examine 
the  opinion  in  the  cases  upholding  the  view  that  a  club  can- 
not sell  to  its  members  without  a  license,  we  find  them 
almost  entirely  taken  up  with  the  question  whether  the  act 
of  the  steward  of  a  club,  in  handing  a  member  a  glass  of 
wine,  the  member  paying  money  therefor,  is  technically  a 
sale.'      In   fact,    the  universal  attitude   of  the   Appellate 
Courts,  which  have  held  that  a  club  must  take  out  a  license, 
has  been,  that  the  whole  question  hangs  on  the  decision  of 
what  is  technically  a  sale.     And  though  one  judge  has 
;taken  the  trouble  to  point  out  that  the  purpose  of  the  license 

^  Supra,  p.  861. 

^  state  V,  Easton,  20  At.  Rep.  (Md.).  782  (1890);  State  v,  Essex  Club 
20  At.  Rep.  (N.  J.),  769  (1890);  People  v,  Andrews,  115  N.  Y.,  427  (1889); 
Kas.  V.  Horacek,  41  Kas.  87  (1889);  SUte  v,  Lockyear,  95  N.  C,  633 
(1886);  Martin  v.  State,  59  Ala.,  35  (1877);  Rickart  v.  People,  79  m.,  85 
(871);  State  V.  Mercer,  32  Iowa,  405  (1871). 
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laws  would  be  defeated  if  men  were  allowed  to  form  them- 
selves into  clubs  and  sell  liquor  to  each  other,  even  he  has 
omitted  critically  to  discuss  the  real  purpose  of  the  license 
laws.* 

There  is  only  one  thing  more  remarkable  than  this 
picking  out  of  a  particular  word  in  a  statute,  and  defining 
its  technical  legal  meaning,  and  that  is,  that  any  one  who 
adopted  this  attitude  toward  the  license  laws,  should  have 
arrived  at  the  conclusion  that  a  change  of  ownership  for  a 
money  consideration  between  the  club  and  an  individual 
member  was  not  a  sale.  Yet  this  was  what  was  done  by 
an  English  judge,  Judge  Field,  in  Graff  z/.  Evans.'  The 
learned  judge  held  that  the  sale  to  a  member  was  only  a 
transfer  of  special  property  in  the  goods  and  not  a  sale.  In 
other  words,  that  the  act  of  changing  my  ownership  from 
one-tenth  or  one-hundredth  interest  in  a  subject  of  prop- 
erty, as  a  '*  tenant  in  common '*  with  my  co-members,  to  a 
complete  ownership  for  a  money  consideration  is  not  a  sale. 
The  reasoning  which  led  to  such  a  conclusion  was  easily 
picked  to  pieces  by  the  American  judges,*  and  it  therefore 
rather  adds  to  than  detracts  from  the  strength  of  the  opinion 
that  a  club  cannot  sell  without  a  license.*  The  sale  of  wine 
to  a  member  of  a  club  has  been  compared  to  a  sale  to 
the  stockholder  of  a  railroad  company  of  a  ticket  on  the 
train.  As  far  as  the  technical  question  of  sale  is  concerned, 
we  are  unable  to  see  any  distinction  between  them. 

Indeed,  if  the  club  is  incorporated  there  is  not  even  an 
apparent  difference -between  the  sale  by  the  corporation 
organized  for  pleasure  to  its  members,  and  the  corporation 
organized  for  profit  to  its  members.  When,  however,  the 
club  is  a  mere  association  or  partnership  there  may  be  some 

*  Opinion  of  Judge  Pknnyp acker,  Coram,  v.  Tierncy,  i  Dist  Rep., 
17  (1892).  This  opinion  contains  the  best  and  fuUest  statement  of  the 
position  that  clubs  cannot  seU  liquor  without  a  license. 

»L.  R.8Q.  B.,  D..373  (i88r). 

'  See  especiaUy  opinion  of  Van  Syckbl,  J.,  in  State  v,  Essex  Club, 
2oAtRep.(N.  J.),  769(1890). 

*  Opinion  of  Pbnnypackbr,  J.,  in  Comm.  v,  Tierney,  1  Dist.  Rep., 
17  (1892). 
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apparent  difference.  If  the  members  are  partners  in  the 
liquor  consumed  by  the  members  no  action  for  the  price  of 
the  liquor  will  lie  at  common  law.  Practically,  the  only 
method  of  recovery  would  be  by  bill  in  equity  for  an 
account  and  distribution  of  the  assets  of  the  partnership. 
But  though  a  learned  judge  has  intimated  to  the  writer 
that  the  fact  that  a  club  was  incorporated  might  make  a 
difference  in  his  decision,  should  the  case  come  before  him, 
it  does  not  appear  to  us  that  an  accident  of  practice — ^and 
the  rule  that  one  partner  cannot  sue  another  is  nothing  bnt 
an  accident  of  practice — should  affect  this  question  of 
*'  what  is  a  sale."  Incorporated  or  unincorporated,  in  both 
cases  there  is  a  passage  of  title  for  a  money  consideration; 
in  both  cases  the  drinker  exchanges  a  title  giving  him 
qualified  rights  to  a  fractional  undivided  part  of  the  whole 
stock,  to  a  title  giving  him  complete  control  over  a  par- 
ticular glass  of  liquor. 

But  the  primary  questions  are — ^first,  what  is  the  object 
of  our  State  license  laws  ?  and  second,  what  is  the  method 
or  methods  by  which  this  object  is  sought  to  be  attained  ? 
The  object,  of  course,  is  to  discourage  intemperance.  The 
method  by  which  this  ultimate  object  is  attained,  which  is, 
of  course,  the  important  point,  can  be  seen  both  from  what 
the  statutes  do  make  criminal,  as  well  as  from  what  they 
prescribe. 

Now,  a  man  can  drink  himself  drunk  as  often  as  he 
wants  to  in  the  strictest  prohibition  State  in  the  Union. 
The  open  drunkenness  may  be  a  misdemeanor,  but  the  act 
of  drinking  liquor  never.  Neither  does  any  State  attempt 
to  regulate  the  place  where  a  man  can  drink.  One  can 
drink  a  glass  of  beer  in  a  street  in  Boisee  City  with  as 
much  respect  for  the  letter  and  spirit  of  any  law  of  the 
State  of  Iowa  as  one  could  in  a  bar-room  in  New  York 
City.  But  the  license  laws  and  the  prohibition  laws  do 
attempt  to  restrain  the  business  of  liquor  selling.  Many 
statutes  contain  the  words,  *' trading  in  liquors  ...  by 
selling  the  same. '  *  And  we  doubt  not  that  any  of  the  courts 
which  now  hold  clubs  must  have  licenses  would  convict  a 
man  of  '*  selling  liquors  "  under  the  acts  who  bartered  wine 
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for  groceries,  though  according  to  Benjamin,  bartering  is 
not  a  sale.' 

Now  the  criterion  of  a  business  is  that  the  conduct  of  it 
is  for  profit;  actual  profit  is  not  necessary,  but  that  profit 
was  the  direct  or  indirect  object  proves  that  the  transaction 
is  a  business  transaction.  It  is  the  business  of  the  retail 
sale  of  liquor  without  a  license  which  our  Licensing  Acts 
mean  to  prohibit. 

The  question,  then,  is:  Do  clubs  engage  in  the  busi- 
ness of  selling  liquor  ?  It  seems  to  us  that  the  subject  of 
clubs  and  the  license  laws  will  never  be  cleared  of  the 
doubts  which  now  hang  about  it  until  we  clearly  under- 
stand the  difference  between  a  club  and  company  or  busi- 
ness corporation.  A  club  is  an  organization  for  the  purpose 
of  giving  its  members  certain  things  at  cost.  A  company 
is  an  association  for  the  purpose  of  profit,  which  profit,  in 
the  shape  of  money,  is  handed  over  to  the  members  accord- 
ing to  the  relative  amount  of  capital  they  have  contributed. 
To  make  my  meaning  clear:  The  managing  board  of  a 
club  agrees  to  furnish  its  members  with  things  they  can 
enjoy  in  common,  such  as  a  house,  chairs  and  books,  at  an 
assessed  valuation  of  so  much  a  year,  and  food,  drink,  etc., 
which  the  members  of  course  cannot  enjoy  in  common,  at 
a  set  price  for  a  definite  quantity.  Now  it  is  true  that 
money  may  be  made  off  food  and  lost  in  drink,  or  irice 
versa^  but  on  the  average  the  total  pleasures  which  a  man 
gets  out  of  his  club  cost  the  association,  as  a  whole,  exactly 
what  he  pays  for  them.  This  being  the  principle  of  a  club, 
and  no  member  being  interested  in  the  amount  of  another 
member* s  expenditures  at  his  club,  no  club  transactions 
between  its  members  can  by  any  ingenuity  be  termed 
**  carrying  on  a  business,''  though  there  may  often  technic- 
ally be  a  sale  between  the  club  and  one  of  its  members. 
This,  of  course,  is  not  saying  that  an  association  which  as 
between  its  members  is  a  club,  cannot  enter  into  business. 
Selling  liquor  or  giving  theatricals  for  money  to  outsiders 
is  just  as  much  a  business  as  if  the  profits  were  divided 
among  the  members.  On  the  other  hand,  it  is  not  neces- 
*  Benjamin  on  Sales,  Sect.  2,  6th  Ed. 
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sary  that  a  club  should  have  a  common  room,  etc.  The 
criterion  depends  on  the  association  to  furnish  pleasure  to 
the  members  at  cost.  The  kind  of  pleasure  is  immaterial. 
The  fact  that  liquor  alone  was  furnished  might  be  a  sus- 
picious circumstance  which,  taken, with  others,  such  as 
that  incidental  profits  went  to  the  steward,  would  justify  a 
jury  in  looking  at  the  **club''  as  a  device  to  evade  the 
license  laws.'  But  if  it  is  bona  fide  we  see  nothing  in  the 
license  laws  of  our  own  or  other  States  to  prevent  men 
combining  together  to  jiurchase  liquor  and  afterwards  dis- 
tributing the  same  at  cost  on  a  prearranged  plan.  That  the 
legislatures  of  our  States  could  prevent  the  buying  of 
liquor  in  common  by  two  or  more  people,  or  the  subsequent 
distribution  without  a  license,  may  be  admitted.  But  to 
put  such  a  strict  interpretation  on  an  Act  would  require 
very  plain  language.  If  the  legislature  had  thought  it 
necessary  for  a  club  to  obtain  a  license  they  would  have 
enabled  reputable  clubs  to  obtain  licenses.  But  in  Penn- 
sylvania, at  least,  by  requiring  an  applicant  to  afiirm  that 
no  one  besides  himself  is  interested  in  the  sale,  and  that 
the  place  is  necessary  **for  the  accommodation  of  the 
public,*'  they  have  put  it  out  of  the  power  of  clubs  to 
obtain  licenses.  Judge  Pennypacker,  in  his  able  opinion, 
has  considered  it  extremely  probable  that  the  legislature 
meant  to  require  the  members  of  a  club  when  they  wanted 
to  drink  at  the  club,  to  send  to  the  nearest  tavern.  But  if 
this  is  so,  would  it  not  look  like  legislation  to  encourage 
the  business  of  selling  intoxicating  liquors  at  retail  ? 

Lastly,  in  interpreting  license  laws  it  seems  to  us  that 
courts  sometimes  forget,  in  their  commendable  eagerness 
to  give  effect  to  legislation  whose  general  object  is  meritori- 
ous, that  they  are  interpreting  a  criminal  statute,  frequently 
making  acts  crimes  which  before  were  innocent,  and  that 
one  of  the  best  rules  of  our  law  is,  that  such  statutes  should 
be  construed  strictly.  These  words  ** construed  strictly'' 
if  they  mean  anything  should  prevent  courts  applying  the 
prohibitions  of  a  penal  statute  to  new  and  doubtful  cases. 

'  Op.  Com.  V,  Tierney,  i  Del.  Rep.,  Pa.,  p.  22. 
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A  Manuai«  of  Mbdical  Jurisprudbncb  and  Toxicoi^ogy.  By 
Hbnry  C.  Chapman,  M.D.  i2mo.,  p.  237.  With  Thirty-six 
Illustrations^  some. of  which  are  in  colors.  Philadelphia:  W.  B. 
Saunders,  1B92. 

We  have  examined  this  manual  with  much  interest 
and  on  the  whole  are  farvorably  impressed  with  it.  Its 
statements  so  far  as  they  relate  to  the  medical  side  of  the 
subject,  seem,  so  far  as  we  have  examined  them,  to  be  con- 
cise and  accurate,  and  the  advice  given  to  medical  men 
respecting  their  duties  in  medico-legal  cases  is  judicious  in 
every  respect  save  where  the  author  enters  upon  the  domain 
of  the  law  as  distinguished  from  medicine.  Judging  from 
the  published  works  on  this  subject,  it  seems  to  be  the 
opinion  of  medical  men  writing  upon  medical  jurisprudence 
that  no  previous  training  is  required  in  order  to  render  one 
competent  to  treat  the  legal  questions  involved.'  The  medi- 
cal man,  however,  who  acts  upon  the  advice  given  upon 
page  20  and  refuses  to  answer  questions  put  to  him  by 
counsel  on  the  ground  that  they  involve  professional 
skill,  will  be  very  apt  to  find  himself  in  trouble  according 
to  the  rule  in  most  of  the  States.  (See  exparte  Dewent,  53 
Ala.,  389;  Summers  v.  The  State,  5  Tex.  App.,  365; 
Wright  V,  People,  112  111.,  540.) 

Again  on  page  23  the  author  has  invested  the  coroner 
with  rather  more  power  than  accords  with  our  notions  of 
the  law  on  the  subject,  but  here  the  advice  will  work  no 
harm  to  the  physician. 

On  page  138  the  rule  is  erroneously  stated  that  the 
paternity  of  a  child  is  to  be  determined  by  the  likeness  of 
the  child  to  the  alleged  father.  This  point  has  been  more 
than  once  decided  in  this  country.  (See  Hanawalt  v.  The 
State,  64  Wise,  84.) 

On  page  143  the  question  of  survivorship  is  left  in  an 
unsatisfactory  condition,  and  a  student  would  very  likely 
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gather  an  incorrect  opinion  from  the  text.  (See  Wing  v. 
Anrave,  8  H.  L.  Cas.,  183;  8  Lm^w  Quarterly  Review^ 
266.) 

Again  on  page  167  the  question  sus  to  the  legal  test  of 
insanity  is  not  satisfactorily  treated.  The  rule  laid  down  in 
the  leading  cases  of  State  v.  Pike,  49  N.  H.,  399;  50  Id., 
369;  and  Parsons  v.  The  State,  81  Ala.,  587,  should  have 
at  least  been  referred  to.  The  recent  edition  of  Taylor's 
''Medical  Jurisprudence,"  by  Clark  Bell,  p.  729,  contains 
a  full  citation  of  annotations  upon  this  important  question, 
and  is  a  much  safer  guide  upon  legal  questions  than  the 
work  we  are  considering. 

Notwithstanding  these  blemishes,  however,  the  work 
will  be  found  convenient  in  many  respects,  provided  the 
student  does  not  rely  upon  it  as  a  guide  to  the  solution  of 
merely  legal  questions. 

We  notice  some  evidences  of  careless  proof-reading — 
e.  g,^  on  page  33,  where  **  verdict"  is  spelled  **virdict;" 
but  the  book  as  a  whole  is  well  printed. 

Marshall  D.  Ewell,  M.D., 

The  Kent  Law  School,  Chicago,  III. 


A  Mandai.  of  Tradb-mark  Cases,  comprising  Sebastian's  Digest 
OP  Trade-mark  Cases,  with  Notes  and  References.  By 
Rowi^AND  Cox.  Second  Edition,  revised  and  enlarged.  Hough- 
ton, MiFFi^iN  AND  Company,  The  Riverside  Press,  Cambridge, 
1892. 

The  fact  that  a  second  edition  of  Mr.  Cox's  adaptation 
of  Sebastian's  Digest  of  Trade-mark  Cases  to  the  needs  of 
the  American  Bar  is  appreciated  by  the  profession  is  shown 
by  the  call  for  this  second  edition.  Mr.  Sebastian's  object 
in  his  English  work  was,  as  stated  by  himself,  "  to  present 
a  concise  statement  of  facts  and  decisions  in  all  cases  con- 
nected with  the  law  of  trade-marks  and  kindred  topics,  as 
ascertained  by  a  careful  comparison  of  all  the  various  re- 
ports in  which  each  gase  appears."  In  pursuance  of  this 
purpose  the  author  gave  a  short,  clear  statement  of  each 
case,  and  well-selected  quotations  from  that  portion  of  the 
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Opinion  of  the  Court  which  dealt  with  the  reason  for  the 
decision.  There  were  655  cases  reported  by  the  English 
edition;  Mr.  Cox  in  his  first  edition  of  1886  added  twenty 
cases  to  Mr.  Sebastian's  work,  and  whije  wisely  using 
his  excellent  index,  added  to  the  text  cross  references  and 
occasional  notes.  In  his  present  edition  Mr.  Cox  has 
added  fifty -six  new  cases  and  continued  his  system  of  notes 
and  cross  references,  besides  adding  several  excellent  fac 
mniles  which  illustrate  the  question  of  infringement. 

We  are  sorry  to  see,  however,  that  he  has  departed 
from  the  plan  of  the  English  author  in  two  respects.  In 
the  first  place,  Mr.  Cox  has  given  a  report  of  a  case  rather 
than  a  complete  digest.  This  forces  him  to  omit  many 
cases,  and  the  lawyer  i;io  longer  feels  that  he  can  turn  to 
the  volume  and  obtain,  in  a  short  time,  the  elements  of  all  the 
trade-mark  cases.  This  was  the  object  of  the  English 
author.  He  did  not  intend  to  show  the  development  of  the 
law.  Had  he  done  so,  the  chronological  order  which  he 
adopted  and  which  Mr.  Cox  has  followed  would  have  been 
modified  so  as  to  illustrate  the  development  of  each  branch 
of  the  subject  separately.  He  would  also  have  made  a  much 
fuller  report  of  each  case.  The  work  was  not  intended  to 
supply  a  student  of  the  subject  with  all  the  material,  but 
rather  to  show  him  what  cases  he  should  read  in  full.  We 
must  all  thank  Mr.  Cox,  however,  for  what  he  has  done, 
even  though  we  may  regret  that  the  original  plan  was  not 
followed  more  closely.  He  has  greatly  increased  the  useful- 
ness of  Mr.  Sebastian's  work  to  the  American  practitioner, 
and  we  feel  sure  that  time  will  bring  with  it  a  necessity  for 
a  third  edition. 

We  presume  that  Mr.  Cox  has  the  English  author's 
permission  to  call  his  work  *' Manual  of  Trade  Mark 
Cases,"  Cox,  instead  of  Sebastian,  American  edition. 
Would  it  not  have  been  better  to  have  kept  in  the  most 
prominent  place  on  the  back  of  the  cover  the  author  of 
nineteen-twentieth' s  of  the  work  ? 

w.    D.    L. 
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The  Law  of  By-Laws  of  Prtvatb  Corporations.    By  Louis  Boisor, 
Jr.    Chicago :  The  United  States  Corporation  Bureau,  1892. 

This  book  of  Mr.  BoiSOT  can  truthfully  be  said  to  be 
the  only  separate  work  devoted  to  the  subject.  Lumley 
ON  By-Laws  is  an  English  work  dealing  almost  exclusively 
with  the  by-laws  of  municipal  or  quasi-municipal  corpora- 
tions. The  author  of  the  book  before  us  confines  himself 
to  the  subject  of  the  by-laws  of  private  corporations.  To 
those  whose  practice  requires  them  to  draw-  by-laws  for 
private  corporations,  and  who  therefore  desire  to  know  the 
fundamental  principles,  this  work  will  prove  very  useful. 
For  Mr.  BoisoT  has  given  concisely  and  accurately  the 
principles  of  the  **  nature  of  by-laws,'*  their  **  form  and  enact- 
ment," their  proper  *' subject-matter,"  and  their  **  effect" 

The  chief  merit  of  the  work  lies  in  what  the  author 
has  refrained  from  doing,  as  much  as  in  what  he  has  done. 
He  has  confined  himself  to  principles,  not  attempting,  like 
too  many  modem  legal  writers,  to  incorporate  into  the  text 
a  digest  of  the  conflicting  legislative  provisions  of  the 
different  States.  The  author  thus  shows  that  he  fully 
appreciates  the  fact,  that  in  as  far  as  the  law  depends  on 
particular  statutory  provisions,  the  lawyer  wants  to  go  to 
the  Act  direct  and  not  to  a  text-book.  From. the  latter. he 
only  desires  to  acquire  principles  which  he  can  apply  to, 
and  which  will  aid  him  in  interpreting  the  statutory  law  of 
his  State.  The  whole  work  shows  care  and  thought 
throughout,  arid  leads  us  to  hope  that  the  success,  which 
it  deserves,  will  lead  the  author  to  undertake  other  and 
more  important  work. 

w.  D.  L. 
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ABSTRACTS  OF  RECENT  CASES. 

[Selected  from  the  current  of  American  and  English  Decisions.] 

BY 

Horace  L.  Cheynby.       Henry  N.  Smaltz,       John  A.  McCarthy 


Appearance — By  Unauthorized  Attorney. — When  a  defendant 
is  absent  from  the  State,  and  has  no  notice  of  the  action,  he  is  not 
affected  by  the  appearance  of  an  attorn ey-at-law  for  him,  without  his 
knowledge  or  authority  :  McNamara  v.  Carr,  Supreme  Judicial  Court  of 
Maine,  Libbey,  J.,  February  10,  1892  (24  Atl.  Rep.,  856,  84  Me.,  299). — 
A,S, 

Attachment— Priority  to  Deed. — When  a  deed  is  lodged  with  a 
broker  to  be  delivered  when  encumbrances  on  the  land  are  cleared  and 
the  consideration  paid,  subsequent  attachments  sued  out  before  the  re- 
cording of  the  deed  are  prior  thereto,  even  though  the  attorney  of  the 
claimants  had  knowledge  of  the  negotiations  for  the  sale  of  the  land  : 
Stevens  v.  King,  Supreme  Judicial  Court  of  Maine,  Peters,  C.  J.,  Feb- 
ruary 4,  1892  (24  Atl.  kep.,  850,  84  Me.,  291).—^.  S. 

Carriers — Erroneous  Tickets. — The  face  of  a  railroad  ticket  is 
conclusive  evidence  to  the  conductor  of  the  terms  of  the  contract  of  car- 
riage between  the  passenger  and  the  company,  and  where  the  ticket 
agent  delivers  an  erroneous  ticket  to  the  passenger  the  latter  must  sub- 
mit to  the  inconvenience  of  paying  his  fare  or  ejection  from  the  train, 
and  must  rely  upon  his  remedy  in  damage  against  the  company  for  the 
negligent  mistake  of  the  ticket  company.  Where  the  passenger  before 
taking  passage  discovers  that  an  erroneous  ticket  has  been  delivered  to 
him  he  cannot  recover  damages  for  the  ejection  in  an  action  sounding  in 
tort,  as  by  the  exercise  of  due  care  he  might  have  avoided  the  injury. 
If  his  action  sounds  in  contract  he  can  recover  nominal  damages  only, 
as  it  is  his  duty  to  use  due  diligence  to  reduce  the  damages  from  the 
breach,  and  the  failure  to  do  so  prevents  recovery  for  any  damage  which 
might  be  avoided  by  due  diligence  :  Pouilin  v,  Canadian  Pac.  Rwy.  Co., 
Circuit  Court  of  Appeals  of  the  United  States,  Sixth  Circuit,  October  11, 
1892,  Taft,  J. — Brown,  J.,  dissenting — (52  Fed.  Rep.,  197). — H.  L,  C. 

CONFWCT  OF  Laws— Bii^LS  of  Exchange. — Where  a  bill  of  ex- 
change was  drawn  in  Indiana,  and  accepted  in  Michigan,  to  be  discounted 
in  Indiana  and  to  be  paid  in  Michigan,  it  was  held:  That  it  was  an  Indi- 
ana contract,  the  liability  on  which  was  to  be  determined  by  the  law  of 
Indiana:  Farmers*  National  Bank  v,  Sutton  Manufacturing  Co.,  Circuit 
Court  of  Appeals  of  United  States,  Sixth  Circuit,  October  11,  1892,  Taft, 
J.  (52  Fed.  Rep.,  191).—//.  L.  C 

Constitutional  Law— Austrauan  Ballot  Laws— Party  Desig- 
nations on  Ticket.— The  ballot  lavra  of  California  provide  that  the 
names  of  all  political  parties  which  have  filed  certificates  of  nomination 
of  candidate  in  accordance  with  the  statutory  requirements  shall  be 
printed  in  separate  lines  at  the  head  of  the  official  ballot,  and  that  an 
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elector  who  desires  to  vote  any  such  party  ticket  straight  may  do  so  by 
putting  a  cross  opposite  the  name  of  such  party;  but  a  ballot  so  marked 
shall  not  be  counted  if  marked  in  any  other  place,  except  to  indicate  a 
vote  on  a  constitutional  amendment  or  other  question.  Held  (i)  That 
such  provision  was  unconstitutional,  as  resulting  in  the  partial  or  total 
disenfranchisement  of  any  elector  so  voting  unless  his  party  had  a  full 
State  and  local  ticket;  (2)  that  Section  1197,  which  provided  that  only 
parties  polling  three  per  cent,  of  the  entire  vote  cast  at  the  last  general 
election  should  have  a  heading  upon  the  ticket,  was  unconstitutional  be- 
cause  discriminating  against  a  certain  class  of  electors  and  is  therefore 
lacking  in  that  uniformity  required  by  the  Constitution  of  the  State: 
Baton  V.  Brown  et  al.^  Election  Commissioners,  Supreme  Court  of  Cali- 
fornia, October  15,  1892,  Beatty,  C.  J.  (31  Pacific  Rep.,  250).—/.  A.  McC, 

Contracts  in  Restraint  of  Trade.— The  defendant  entered  into 
an  agreement  with  the  plaintiff,  as  his  employer,  that  he  would  not  accept 
another  situation,  or  establish  himself  in  any  business,  within  fifteen  miles 
of  London,  without  the  written  consent  of  the  plaintiff,  for  a  period  of  three 
years  after  leaving  the  plaintiff's  service  ;  but  such  permission  was  not  to 
be  withheld  if  it  could  be  proved  to  the  satisfaction  of  the  plaintiff  that 
the  situation  sought,  or  the  business  established,  was  not  for  the  sale  of 
the  same  class  of  goods  as  those  sold  by  the  plaintiff.  Held  (affirming 
the  decision  of  Kekewich,  J. )  on  a  motion  for  an  injunction  to  restrain 
the  defendant  from  breaking  the  agreement,  that  the  clause  providing 
that  the  plaintiff's  permission  was  not  to  be  withheld  tmless  the  business 
in  which  the  defendant  engaged  was  in  the  same  class  of  goods  as  the 
plaintiff's,  showed  that  the  restrictive  clause  was  intended  to  apply  to  all 
kinds  of  business  whatsoever,  and  was  therefore  wider  than  was  necessary 
for  the  protection  of  the  plaintiff  and  void:  Perlo  v,  Saalfeld.,  High  Court 
of  Justice,  Chancey  Division,  Ap.  12,  1892,  (2  Ch.,.  149. — G,  5.  P, 

Criminal  Law — Sentence  -  Term  of  Imprisonment  to  be  fixed 
FOR  Failure  to  Pay  Pines. — Where  by  statutory  provision,  a  sentence 
imposing  a  fine  and  costs  must  set  a  period  for  which  the  defendant  shall 
be  imprisoned  in  the  county  jail  for  default  in  payment,  in  reversing  the 
judgment  because  of  the  omission  to  fi^  the  term  of  imprisonment,  a  new 
trial  will  not  be  awarded,  but  the  cause  will  be  remanded  for  a  proper 
sentence :  Roberts  v.  Slate,  Supreme  Court  of  Florida,  August  15,  1892, 
Raney,  C.  J.  (11  Southern  Reporter,  536). 

Election  Laws— Offences  Against— Reward.— Where  a  reward 
is  promised  by  the  chairman  of  a  political  meeting  for  the  conviction  of 
any  one  violating  the  election  laws  at  a  certain  election,  a  citizen  who 
procured  a  verdict  of  guilty  against  an  offender  of  such  laws  becomes 
entitled  to  the  reward,  although  the  sentence  of  the  prisoner  is  indef- 
initely suspended.  It  cannot  be  objected  that  there  is  want  of  considera- 
tion for  the  offer,  because  of  the  duty  of  every  citizen  in  preserving  the 
purity  of  elections,  of  the  arrest  and  conviction  of  the  offender,  and  time 
and  money  used  by  the  party  to  obtain  the  result  of  that  which  he  is 
under  no  obligation  to  do,  are  a  substantial  consideration.  Such  an  offer 
is  not  against  public  policy,  for  the  reason  that  the  offences  are  afterward 
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to  be  committed.  The  offer  is  intended  to  deter  persons  from  committing 
the  crimes,  not  to  induce  them  to  do  so :  Wilmoth  v.  Hensel,  Supreme 
Court  of  Pennsylvania,  October  3,  1892,  Paxson,  C.  J.  (25  Atlantic  Re- 
porter, 86). 

Gaming  Statutes. — On  a  trial  for  violating  a  statute  prohibiting 
gambling  in  a  tavern,  where  the  uncontradicted  evidence  shows  that  the 
room  in  which  the  gaming  occurred  was  a  room  of  a  tavern,  it  is  imma- 
terial whether  or  not  it  was  a  private  bedroom:  McCalman  v.  Slate  Snpreme 
Court  of  Alabama,  June  23,  1892,  ColEmn,  J.  (11  So.,  408).— G^.  S.  P, 

Garnishment — Check  Deposited  as  Cash.— When  the  payee'of 
a  check  deposits  it  in  bank,  and,  according  to  a  custom  assented  to  by 
him,  it  is  credited  on  his  bank  book  as  so  much  cash,  the  title  to  the 
check  vests  in  the  bank,  and  the  drawer  cannot  be  garnished  as  debtor  of 
the  payee  in  respect  to  the  debt  for  which  the  check  was  given:  National 
Park  Bank  v.  Levy  et  aL,  Supreme  Court  of  Rhode  Island,  Tii^ling- 
HAST,  J.,  June  20,  1892  (24  Atl.  Rep.,  'jTj),—A.  S. 

Intoxicating  Liquors  —  Subjecting  Premises  to  Payment  of 
Damages  from  Sale — ^Liabii^ity  of  Estate  in  Remainder. — ^Where 
the  lessor  of  the  premises  against  which  an  action  is  maintained  for  dam- 
ages arising  from  the  unlawful  sale  of  intoxicating  liquors  by  his  lessee, 
has  but  a  life  estate,  the  estate  in  remainder  cannot  be  held  liable  for  the 
damages  caused  by  the  sale.  Mullen  v.  Peck,  Supreme  Court  of  Ohio, 
June  24,  1892,  Wii^WAMS,  J.  (31  Northeastern  Reporter,  1077). 

Justice  of  the  Peace — Continuance— Jurisdiction. — When,  in 
a  case  in  a  justice  court,  a  writ  of  attachment  is  made  returnable  at  a  cer- 
tain hour,  and  neither  party  appears  within  one  hour  of  the  time  fixed, 
but  the  plaintiff  sends  a  written  request  to  the  justice  to  continue  the  case 
to  a  later  hour,  and  the  justice  does  so  continue  it,  the  justice  has  juris- 
diction to  act :  Wagner  et  al,  v,  Kellogg  ei  al,^  Supreme  Court  of  Michi- 
gan, Grant,  J.,  July  28,  1892  (52  N.  W.  Rep.,  1017).—^.  S. 

Maritime  Lien — Stevedore's  Services. — A  stevedore  rendering 
services  to  a  vessel  in  a  port,  other  than  its  home  port,  has  a  maritime 
lien  upon  the  vessel  for  such  services:  The  Main,  Circuit  Court  of  Ap- 
peals of  the  United  States,  Fiflh  Circuit,  June  20,  1892,  Pardee,  J.  (51 
Fed.  Rep.,  954).—/^.  L.  C. 

Nationai,  Banks— Insolvency— Speciai, Deposit. —A  treasurer  of 
a  county,  in  violation  of  law  deposited  certain  county  funds  in  a  bank, 
which  afterwards  became  insolvent.  These  moneys  were  not  deposited 
as  a  special,  as  contradistinguished  from  a  general  deposit,  and  the  moneys 
were  mingled  with  the  other  moneys  of  the  bank,  but  the  officers  of  the 
bank  knew  that  the  moneys  deposited  were  county  funds,  and  the  certifi- 
cates of  deposit  were  marked  "  special."  It  was  held  that  the  county 
was  entitled  to  payment  in  full  in  preference  to  the  other  creditors  of  the 
bank :  San  Diego  County  v.  California  National  Bank,  Circuit  Court  of 
the  United  States,  Southern  District  of  California,  October  3,  1892,  Ross, 
J.  (52  Fed.  Rep.,  59).— -W".  ^.  C. 
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904  ABSTRACTS  OF   RECENT  CASES. 

Negwgench— Personai,  Liabiuty  of  Selectmen  op  a  Town.— 
On  an  action  for  negligence  by  a  man  employed  in  constructing  a  sewer 
against  the  selectmen  of  a  town  by  whom  he  was  directly  hired.  In 
building  the  sewer  the  selectmen  were  performing  a  ministerial  duty, 
belonging  to  them  by  virtue  of  their  office.  While  the  sewer  when  built 
belonged  to  the  town,  its  construction  was  not  the  performance  of  a  duty 
imposed  by  general  laws  upon  it  for  general  benefit,  but  a  construction 
authorized  by  a  town  for  its  benefit  and  that  of  its  inhabitants.  The 
defendants  employed  the  plaintiff.  Whether  they  were  acting  as  public 
officers  or  agents  or  not,  did  not  alter  their  duty  to  him.  The  fact  that  the 
town  might  also  be  liable  did  not  relieve  them,  nor  can  the  case  be  com- 
pared to  an  agent  following  the  directions  of  his  principal  as  to  hiring  and 
setting  a  person  to  work  without  any  control  or  direction  himself  in  rela- 
tion to  the  matter,  as  the  defendants  had  full  control  over  the  work:  Breen 
V.  Field,  Supreme  Judicial  Court  of  Massachusetts,  October  21,  1892, 
Morton,  J.  (31  Northeastern  Reporter,  1075. 

Obstruction  of  Justice—Intoxicating  Witness  to  Prevent 
HIS  Attendance. — Any  willful  and  corrupt  attempt  to  interfere  with 
and  obstruct  the  administration  of  justice  is  an  indictable  offence  at 
common  law ;  and,  therefore,  to  intentionally  and  designedly  get  a  wit- 
ness drunk,  for  the  express  purpose  of  preventing  his  attendance  before 
the  grand  jury,  or  in  open  court,  is  a  sufficient  interference  with  the  ad- 
ministration of  justice  to  constitute  an  indictable  offence  :  State  v.  Holt, 
Supreme  Judicial  Court  of  Maine,  Wai^ton,  J.,  June  2, 1892  (24  Atl.Rep., 
951,  84  Me..  509).— y^.  5. 

Raii^road  Ticket— Refusai.  to  Accept. — A  railroad  company  can 
be  held  liable  in  damages  for  the  refusal  of  a  conductor  to  accept  the  re- 
turn coupon  of  a  ticket,  perfect  in  letters,  figtu-es  and  stamp,  but  having 
without  the  passenger's  knowledge  lost  its  blue  color  by  being  wet;  and 
the  humiliation  and  shame,  suffet^d  by  being  obliged  to  pay  another  fare 
or  f-uffer  ejection,  are  the  subjects  of  damages:  Chicago,  etc.,  R.  R,  Co. 
V.  Conley,  Appellate  Court  of  Indiana,  October  26,  1892,  New,  J.  (32 
Northeastern  Reporter,  96). 

Riparian  Rights. — One  owning  lands  along  a  river  does  not  part 
with  his  character  as  reparian  owner  so  that  a  grant  of  land  lying  next 
under  the  water  may  not  issue  to  him  from  the  State,  when  he  conveys 
to  a  railroad  company  the  right  of  way  over  land  partly  above  and 
partly  below  high  water :  New  York  Cent.,  etc..  Rid.  Co.  v,  Aldridge^ 
Court  of  Appeals  of  New  York,  October  4,  1892,  Peckham,  J.  (32  North- 
eastern Reporter,  50). 

Wife-  -Liability  of,  as  Occupier  of  Her  Reai*  Property.- 
Where  by  statute  a  wife  is  given  the  same  property  rights  as  if  unmar- 
ried, she  may  be  made  liable  in  damages  to  one  injured  by  a  vicious 
dog  kept  and  harbored  on  her  property  by  her  husband  with  her  consent, 
and  which  has  been  allowed  to  escape,  and  the  husband  should  not  be 
joined  as  party  defendant :  Quilty  v.  Battle,  Court  of  Appeals  of  New 
York,  October  4,  1892,  Maynard,  J.  (32  Northeastern  Reporter,  47). 
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ACCORD  AND  SATISFACTION. 

Conditional  Payment, 

Mere  acceptance  by  a  creditor  of  an  obligation  of  a  third  person, 
without  proof  that  the  parties  agreed  that  such  obligation  should  be 
received  as  payment,  is  only  a  conditional  payment,  499. 

ACT  OF  GOD.    See  Carriers  of  Freight, 

ACTIONS. 

Election  of. 

Where  a  contract  of  sale  reserves  the  title  to  lumber  in  the  vendor 
until  payment  of  the  purchase  money,  amounting  to  a  mortgage,  the 
vendor  may  elect  to  sue  for  the  debt  instead  of  enforcing  the  mort- 
gage, 565. 

The  fact  that  judgment  was  recovered  in  a  suit  against  one  who 
received  moneys  wrongfully  paid  by  a  bank,  precludes  a  subsequent 
action  against  the  bank  for  the  same  sum,  800. 

Limitation  of 

As  the  Interstate  Commerce  Act  contains  no  limitation  of  the  time 
within  which  actions  for  the  recovery  of  excessive  freights  must  be 
brought,  the  State  statutes  of  limitation  must  govern.  504. 

ADMIRALTY.    See  Law  of  the  Flag— Marine  Insurance. 
Bottomry  Bonds,    See  Law  of  the  Flag, 
Charter  Party, 

Clause  in,  excepting  **  restraint  of  princes  or  rulers  of  people,"  in- 
cludes detention  by  quarantine  regulations,  625. 

Demurrage, 

In  absence  of  stipulation,  berth  must  be  furnished  within  reason- 
able time  after  arrival  of  vessel.  By  usage  of  the  port  of  New  York, 
twenty-four  hours  after  arrival  are  allowed,  564. 

Ejfect  of  Common  Law  Judgment, 

Common  law  judgment  in  favor  of  defendant,  the  owner  of  a  ves- 
sel, will  not  bar  a  subsequent  suit  in  admiralty,  where  the  judgment 
was  based  upon  the  plaiutifiPs  contributory  negligence,  365. 

Joinder  of  Ship  and  Owner, 

In  a  suit  for  damages  by  collision,  the  ship  and  owner  cannot  be 
joined  in  the  same  libel,  562. 

Maritime  Bills  of  Lading,    See  Bill  of  Lading, 
Maritime  Lien, 

Arising  from  damages  done  in  collision  is  prior  to  lien  of  wages  of 
the  crew  of  the  offending  vessel,  which  accrued  before  the  collision: 
but  is  subsequent  to  wages  accruing  after  that  time,  429. 

Stevedore  rendering  services  to  a  vessel  in  another  than  its  home 
port,  has  a  maritime  Ren  therefor. 
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Proceeding  in  Rem. 

Where  a  local  statute  gives  a  cause  of  action  for  death  by  negli- 
gence to  the  personal  representative,  but  no  lien  against  the  ofieud- 
mg  thing,  a  proceeding  in  rem  will  not  lie,  562. 

Sale  of  Cargo  by  Master. 

The  master  of  a  ship  forced  to  a  port  of  distress  who  sells  a  dam- 
aged cargo  for  its  owners*  benefit,  without  communication  with  them, 
but  acts  on  the  best  advice  obtainable  and  in  good  faith,  is  not  liable 
in  an  action  for  breach  of  contract  and  conversion  if  his  act  is  justi- 
fied by  the  law  of  the  country  under  whose  flag  he  sails,  188. 

Salvage. 
*    Liberal  award  for  services  rendered  by  a  pilot  boat  attending  to 
take  off  the  pilot  by  whose  fault  the  steamship  ran  ashore  is  against 
public  policy,  711. 

Seaworthiness, 

Includes  competent  master  and  crew,  and  the  owners  must  provide 
for  contingency  of  master*s  death  by  selecting  a  competent  mate, 
223. 

AGENCY.    See  Husband  and  Wife—Real  Estate  Brokers. 

Brokers. 

Who  are  mere  agents  to  sell  a  cargo,  are  not  personally  liable  for 
the  freight,  219. 

•   L  iability  of  Principal  for  Agent's  Fraud, 

The  civil  liability  of  a  principal  for  an  agent's  fraud  committed 
within  the  course  of  business  and  employment  is  not  changed  by  the 
principaVs  ignorance,  nor  by  the  fact  that  the  agent  committed  the 
fraud  for  his  own  interest,  707. 

A  stipulation  in  the  agreement  of  a  mercantile  agency  with  a  bank, 
waiving  responsibility  for  loss  occasioned  by  any  agent's  negligence 
in  furnishing  information,  will  not  relieve  it  from  liability  where  an 
agent  furnished  false  information  for  the  purpose  of  deceiving  the 
bank,  707. 

Dealers, 

One  who  receives  orders,  forwards  them  to  the  manufacturers,  re- 
ceives the  sewing  machines  sent  in  pursuance  thereof,  and  sends  them 
to  the  purchaser  is  not  a  dealer  nor  an  agent,  805. 

Ratification.    See  Equity. 

Acceptance  of  benefits  accruing  through  the  unauthorized  act  of 
another  operates  as  a  ratification,  143. 

ALIENSi,    See  Immigration  Laws— Constitutional  Law, 
Chinese  Exclusion  Acts,  48. 
Importation  of 

Where  a  stowaway  on  discovery  was  enrolled  as  a  member  of  the 
vessel's  crew,  and  deserted  at  a  port  of  the  United  States,  he  could 
not  be  regarded  as  an  alien  under  Act  of  Congress,  March  3,  1891^ 
so  as  to  charge  the  master  with  the  penal ti^  imposed  thereby,  316. 

ARBITRATION.    See  Fire  Insurance, 
Appeals  from,. 

Where  under  by-laws  of  a  corporation  the  decision  of  a  committee 
is  to  be  final  in  all  appeals  from  a  board  of  arbitrators,  its  decision 
as  Xo  the  insufficiency  of  evidence  to  substantiate  a  claim  is  conclu- 
sive, 141. 
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Revocation  0/  Submission, 

Written  revocation  of  authority  delivered  to  arbitrators  before  their 
award  is  signed  and  published  is  sufficient,  although  before  the  revo- 
cation  they  had  orally  annonnced  their  decision  respecting  certain 
items  of  claim,  708. 

Sufficiency  of  A  ward. 

An  award  must  cover  all  items  submitted,  and  must  be  certain, 
mutual  and  final,  708. 

ASSIGNMENT.    ^^  Conflict  of  Laws, 
ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 
Preferences,    See  Trusts, 

Validity  of  preference  by  absolute  sale  of  property  in  discharge  of 
creditor's  debt,  is  not  affected  by  a  general  assignment  of  the  balance 
of  the  property,  711. 

Where  a  mortgage  is  given  to  secure  a  debt,  and  the  same  day  an 
assignment  is  made,  the  mortgage  will  be  treated  as  part  of  the  as- 
signment, 711. 

ATTACHMENT. 
Continuance, 

Where  an  attachment  is  made  returnable  in  a  justice  court  at  a 
certain  hour,  when  neither  party  appears,  the  justice  has  jurisdiction 
to  continue  the  case  when  requested  by  the  plaintiff. 

Garnishees, 

Treasurers  of  a  benevolent  association  hold  the  assessments  paid  as 
trustees  for  the  association,  and  are  liable  to  be  summoned  as  gar- 
nishees in  an  attachment  suit,  60. 

Drawer  of  a  check  deposited  by  the  payee,  cannot  be  garnished  as 
debtor  of  the  payee  respecting  the  debt  paid  by  the  check. 

Priority  to  Deed. 

Attachments  sued  out  before  recording  of  a  deed  are  prior  thereto, 
even  though  the  claimant's  attorney  had  knowledge  of  the  negotia- 
tions for  the  sale  of  the  land. 

ATTORNEY  AND  CLIENT.    Sec  Champerty—Malicious  Prosecution, 
Agreements  for  Compensation, 

In  England,  a  client's  express  promise  to  pay  an  advocate's  fee 
cannot  be  enforced;  but  an  action  will  lie  at  the  instance  of  a  barrister 
or  attorney ,»75 1. 

In  the  United  States,  except  in  New  Jersey,  where  the  distinction 
between  attorneys  and  advocates  is  recognized,  the  English  rule  is 
held  to  be  not  a  part  of  its  inherited  jurisprudence,  752. 
Authority  of  Attorney, 

The  petition  of  a  plaintiff  to  strike  off  the  satisfaction  of  a  judg- 
ment from  the  record,  upon  the  ground  of  want  of  authority  of  his 
attorney  to  enter  satisfaction,  will  be  granted,  630. 
Negligence, 

Where  defendant's  attorney  in  a  foreclosure  suit  negligently  failed 
to  file  an  answer  and  the  bill  was  taken  pro  confesso,  the  only  redress 
was  against  the  attorney;  the  court  would  not  vacate  the  judgment 
on  the  ground  of  accident  and  mistake,  141. 

BAILMENT. 
Gratuitous, 

Gratuitous  bailee  is  not  liable  for  loss  where  he  is  not  guilty  of  neg- 
ligence, 804. 
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Liability  of  Storekeeper  to  Customer, 

Depositing  a  watch  for  safe  keeping  in  a  drawer  indicated  by  the 
salesman  in  a  clothing  store,  being  a  necessary  incident  of  defendant's 
business,  constitutes  him  a  bailee  for  hire,  and  as  such  bound  to  exer- 
cise ordinary  diligence,  631. 

Sale  by  Warehouseman. 

Of  goods  for  account  of  consignor,  without  notice  of  an  adverse 
claim  is  no  conversion,  222. 

BANKS  AND  BANKING.    See  Bills  and  Notes—Insolvency— Principal 
and  Surety, 

Checks,    See  Attachment— Discharge  0/  Drawer, 

Deposited  by  the  payee,  and  credited  to  him  as  cash,  the  title 
thereto  vests  in  the  bank. 

Where  a  bank  permits  depositors  to  draw  against  checks  deposited 
before  their  collection,  the  title  to  such  checks  passes  immediately  to 
the  bank  upon  entry  made  in  depositor's  pass-book;  but  not  so, 
when  the  deposit  was  made  when  the  bank  was  irretrievably  in- 
solvent, 424. 

Cannot  defend  an  action  brought  to  recover  amount  of  forged  check 
paid  on  a  depositor's  account,  57. 

Bank  is  liable  in  damages  for  refusing  to  pay  check,  where  there 
are  funds  to  meet  it,  even  though  refusiu  was  by  mistake,  57. 

Credit  for  Return  of  Funds  Wrongfully  Withdrazvn, 

Where  none  of  a  defaulter's  fellow-officers  had  received  notice  of 
deposits  to  the  credit  of  the  bank,  with  its  correspondent  in  New 
York,  made  by  defaulter's  brokers,  of  sums  which  he  had  wrongfully 
withdrawn,  it  was  a  question  for  the  jury,  in  a  suit  against  the 
brokers,  who  claimed  credit  for  the  sums  returned,  whether  the  bank 
officers,  in  the  exercise  of  reasonable  care,  could  have  ascertained 
that  the  deposits  had  been  made,  and  whether  they  would  have 
accepted  them  as  a  return,  562. 

Deposits  and  Depositors, 

Bank  not  liable  even  to  innocent  holder  for  value  on  certificate  of 
deposit  issued  before  incorporation,  and  signed  as  cashier  by  the  per- 
son who  afterward  became  such,  498. 

Depositor  not  guilty  of  laches  in  not  notifying  bank  of  forgery  of 
check  where  it  is  shown  that  such  notice  would  not  have  enabled  it 
to  relieve  its  loss,  57. 

Special  Deposit, 

Where  a  banker  gave  a  certificate  stating  that  theideposit  was  made 
for  a  special  purpose  and,  with  the  depositor's  knowledge,  used  the 
money  in  his  business,  upon  his  insolvency,  it  was  held  that  the  de- 
posit was  general,  and  no  trust  created  which  would  give  the  deposi- 
tor preference  over  other  creditors,  562. 

Where  a  cashier  appropriated  a  special  deposit  that  he  had 
received  on  behalf  of  the  bank  for  gratuitous  safe  keeping,  he  acted 
t>eyond  the  scope  of  his  authority,  and  the  bank  is  not  liable  where 
it  exercised  due  diligence  in  selecting  and  retaining  him,  804. 

Where  county  funds  were  unlawfully  deposited  in  a  national  bank, 
jand  the  deposit  was  not  "special,"  but  the  officers  knew  that  they 
were  county  funds  and  that  the  certificates  of  deposit  were  marked 
•"special,"  upon  the  bank's  insolvency  the  county  was  entitled  to 
full  payment  in  preference  to  other  creditors. 

Discharge  of  Drawer  of  Check, 

Drawer  of  check  is  discharged  from  liability  thereon  if  payee  or 
holder  gets  it  certified  on  his  own  behalf,  instead  of  collecting  it,  and 
the  bank  becomes  insolvent  before  it  is  paid,  563. 
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Drafts  for  Collection, 

Where  a  bank  which  had  sent  a  draft  for  collection  to  its  corre- 
spondent, with  whom  it  had  no  account,  but  from 'whom  it  received 
remittances  of  collections  every  five  days,  became  insolvent  before 
the  proceeds  of  the  draft  had  been  remitted,  the  original  owner  of 
the  draft  could  recover  the  proceeds  in  the  hands  of  the  correspon- 
dent bank,  563. 

BEHRING  SEA.    See  International  Law, 
BILLS  OP  LADING. 
Collateral  Security,    See  Stoppage  in  Transitu, 
Exemption  from  Liability  for  Negligence, 

In  maritime  bills,  shipowner  should  be  exempt  from  liability  for 
*' accidents  of  navigation,**  even  when  indirectly  caused  by  the 
negligence  of  the  crew,  637. 

Maritime  Bills. 

Uniformity  with  those  of  other  countries,  recommended,  633. 
Provisions  in 

Criticism  of  decision  in  Jennings  v.  Grand  Trunk  R.  R.,  that  an 
answer  to  an  inquiry  for  rates  of  transportation  completes  the  con- 
tract on  delivery  of  goods  to  the  earner,  so  that  the  bill  of  lading, 
signed  by  shipper's  agent,  is  of  no  effect,  364. 

In  the  absence  of  stipulation,  the  consignee  is  not  liable  for  deten- 
tion at  the  port  of  loading,  by  the  shipper,  who  alone  is  liable, 
although  the  contract  of  affreightment  with  the  master  was  made  by 
the  consignee,  564. 

Stoppage  in  Transitu, 

The  right  of  the  consignor  is  lost  by  the  assignment  of  the  bill  as 
collateral  security,  until  he  has  discharged  the  debt  secured^  63. 

BILLS  AND  NOTES.    See  Conflict  of  Laws, 

Acceptance, 

Delivery  of  acceptance  of  a  bill  of  exchange  to  authorized  agent  of 
payee,  is  a  delivery  to  the  payee,  and  the  contract  thereby  becomes 
complete  between  the  acceptor  and  the  principal  owner  of  the  bill, 
216. 

Accommodation  Note. 

Maker  of  a  note,  given  to  a  corporation  for  money  loaned,  is 
estopped  irom  setting  up  that  the  loan  was  ultra  inres^  366. 

Alteration, 

Of  an  endorsed  note  by  payee,  when  all  parties  intended  it  should 
have  been  made  for  the  corrected  amount,  will  not  relieve  the  en- 
dorser, 222. 

As  Collateral  Security, 

Where  all  the  parties  a^ree,  a  compromise  will  be  sustained 
whereb3r  a  pledgee  of  negotiable  securities  as  collateral  accepts  from 
the  parties  Dound  less  than  the  face  value  in  discharge  thereof,  not- 
withstanding the  general  rule  to  the  contrary,  62. 

Consideration, 

Part  payment,  not  a  valuable  consideration  which  would  bind 
promisee  to  observe  express  promise  to  indulge,  63. 

Part  payment  by  the  maker  of  an  overdue  note,  is  insufficient  con- 
sideration to  support  a  promise  for  extension  of  time,  so  as  to  dis- 
charge the  indorser,  711. 
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In  an  action  on  a  note,  the  fact  that  it  is  shown  that  the  note  for 
which  it  was  given  was  declared  to  have  been  made  without  con- 
sideration, does  not  affect  the  consideration  of  the  note  in  suit,  808. 

Discharge  of  Surety, 

Surety's  original  obligation  not  altered  by  pasrment  on  account  by 
the  maker  of  the  note  in  consideration  of  extension  of  time,  63. 

Endorsefnent. 

It  would  seem  that  the  endorsement  of  a  foreign  administrator  in 
a  foreign  country,  where  he  is  capable  of  passing  title  by  endorse- 
ment of  his  decedent's  negotiable  paper,  would  confer  a  complete 
legal  title  upon  his  endorsee,  so  he  can  sue  in  his  own  name. 

Endorsement  After  Maturity. 

Endorsee  after  maturity  takes  the  note  subject  only  to  defences 
valid  against  the  endorser,  567. 

Notice, 

The  fact  that  a  notice  of  protest,  enclosed  by  the  holder  in  an 
0  envelope    bearing    directions   to   '*  return  if  not  called  for,**   and 
addressed  to  the  endorser,  was  never  returned,  is  sufficient  to  charge 
the  endorser,  711, 

Bank  discounting  a  note  is  not  affected  with  notice  of  defences 
known  to  an  officer  of  the  bank,  who  presented  it,  where  the  latter 
was  president  of  the  payee,  and  acted  entirely  in  that  capacity,  367. 

Payable  After  Death, 

Order  on  executors  to  pay,  one  year  after  death,  a  promissory  note, 
not  a  testamentary  paper,  431. 

Refortnation  of  Note, 

In  an  action  brought  by  the  holder  of  a  note  against  the  president 
and  secretary  of  a  corporation,  who  signed  it  intending  to  bind  the 
company  only,  and  the  plaintiff  had  no  reason  to  believe  otherwise, 
the  defendants  were  entitled  to  have  the  note  reformed  to  express  the 
true  contract  of  the  parties,  568. 

Set-off, 

Endorser  of  promissory  note,  held  by  a  national  bank  and  maturing 
after  insolvency  thereof,  may  set  off  the  amount  of  his  deposit  at  the 
time  of  the  insolvency,  360. 

In  a  suit  by  an  assignee,  to  recover  amount  of  deposit,  bank  may 
set  off  amount  of  note  held,  upon  which  insolvent  is  liable,  365. . 

CARRIERS  OF  FREIGHT.    See  Railroad  Companies, 
Connecting  Lines. 

In  absence  of  contract  between,  there  is  no  obligation  to  transport 
freight  in  cars  in  which  it  is  tendered,  unless  it  will  be  ityured  by 
transfer,  and  unless  the  company  receiving  it  has  no  cars  of  its  own 
ready  for  service,  808. 

Where  a  connecting  line  transports  freight  in  the  cars  in  which  it 
is  tendered,  the  usual  mileage  for  the  use  of  such  cars  must  be  paid, 
808. 

Contract  of  Carriage, 

Notwithstanding  a  stipulation  that  shipper  has  examined  and 
accepted  the  ca*-  as  suitable,  he  is  not  estopped  from  setting  up  a 
defect  in  the  car  by  which  his  stock  was  injured,  284. 

Discrimination  in  Rates,    See  Interstate  Commerce, 

At  common  law  an  action  will  lie  for  an  excessive  freight  chatge, 
but  not  for  discrimination  in  rates,  498. 
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Where  the  owner  of  freight,  by  an  agreement  with  a  favored 
customer  of  a  carrier,  procures  its  transportation  in  the  name  of  such 
customer,  who  afterwards  receives  the  rebate,  he  cannot  recover  the 
amount  of  the  rebate  from  such  customer,  as  the  contract  is  in  viola- 
tion of  public  policy  and  void,  563. 

LiaHliiy  for  Loss, 

Where  a  State  code  imposes  the  duty  of  extraordinary  diligence 
upon  common  carriers,  and  the  immediate  ap^ency  of  loss  is  an  act 
ot  God.  the  presumption  still  is  that  the  loss  is  due  to  negligence,  to 
rebut  which,  the  act  of  God  must  be  shown  to  be  the  sole  cause  of 
the  loss,  805. 

Carrier  may,  by  contract,  protect  itself  against  liability  for  loss  of 
goods  not  occurring  on  its  own  line,  563. 

Lien  for  Freight, 

Where  the  wrong  rate  is  given  to  a  shipper  by  an  employee  with- 
out authority,  the  company  may  hold  the  goods  until  the  correct 
rate  is  paid,  365. 

Railroad  Lease, 

Legality  of,  under  Constitution  of  Pennsylvania,  when  made  to 
control  coal  trade,  289. 

CHAMPERTY  AND  MAINTENANCE.    See  Attorney  and  Client, 

Champerty  is  the  unlawful  maintenance  of  suit,  in  consideration 
of  a  part  of  the  thing  in  suit,  754. 

Thus  defined  is  me  law  of  Massachusetts,  Indiana,  Kentucky, 
North  Carolina,  Tennessee,  Alabama,  New  Hampshire  and  Maine, 
where  the  mode  of  compensation  is  held  to  constitute  at  common 
law  the  gist  of  the  offence,  754. 

In  Delaware,  Georgia,  Illinois,  Iowa,  Missouri,  Mississippi,  West 
Virginia,  Virginia,  Wisconsin,  Kansas,  Ohio  and  (probably)  South 
Carolina,  Maryland,  Oregon,  Nevada  and  Rhode  Island  the  gist  of 
the  offence  is  the  unlawful  meddling  in  another's  suit,  whereby 
justice  and  truth  are  suppressed,  755. 

And  in  the  above  States  a  contract  for  the  payment  of  contingent 
fees  is  void  only  where  the  attorney  a^ees  to  pay  the  costs,  754. 

But  the  attorney  may  advance  incidental  costs :  contra^  in  New 
York  code,  757. 

English  statutes  against  champerty  were  devised  to  prevent  the 
conveyances  of  pretended  titles  by  those  who  were  unable  to  prose- 
cute them  ;  the  gist  of  the  offence  being  the  contribution  to  the  costs 
of  the  suit,  755. 

Except  in  cases  specified  in  its  code,  champerty  forms  no  part  of 
the  New  York  common  law,  756. 

In  Michigan,  Texas.  California,  New  Jersey,  Arkansas,  Vermont, 
Connecticut  and  Pennsylvania  the  doctrine  of  champerty  as  applied 
to  contracts  between  attorney  and  client,  forms  no  part  of  the  law,  756. 

The  general  rule  is  that  though  a  contract  between  an  attorney  and 
client  be  void  for  champerty,  yet  he  may  recover  on  a  quantum 
meruit :  contra,  in  Alabama,  Maine  and  Kentucky,  757. 

Doctrine  of  champerty  is  of  little  utility  in  the  United  States  as 
applied  to  contracts  between  attorney  and  client,  757. 

Contingent  Fees, 

Contracts  for  their  payment  are  rigidljr  scrutinized  by  the  courts, 
but  when  made  in  good  faith  are  sustained  by  the  Federal  courts, 
and  by  those  of  all  the  States  except  Tennessee,  753. 

In  England  have  been  held  void  under  the  statutes  against  main- 
tenance, 753. 

For  rendering  services  in  claims  against  the  United  States  Govern- 
ment are  valid,  753. 
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But  contra  as  to  contracts  for  lobbjdng,  753. 

Contract  providing  that  no  compromise  or  settlement  of  the  case 
shall  be  maae  witl^out  attorney's  consent  is  void ;  but  contra  in  Cali- 
fornia, 753. 

Receiver  of  a  National  Bank  cannot  contract  to  pay,  753. 

An  agreement  whereby  an  attorney  in  consideration  of  the  assign- 
ment of  a  judgment  to  him  agrees  to  conduct  its  prosecution  andto 
advance  the  expenses  of  the  suit,  which  are  to  be  divided  if  it  fails, 
and  if  successful  to  divide  the  proceeds,  is  not  champertous,  708, 751 . 

CHARTER  PARTY.    See  Admiralty, 

CLUBS.    See  Liquor  Laws. 

COMMISSIONS.    See  Real  Estate  Brokers, 

CONFLICT  OF  LAWS.    See  Law  of  the  Flag. 

Bill  of  Exchange, 

Drawn  in  Indiana  and  accepted  in  Michigan,  to  be  discounted  in 
Indiana  and  to  be  paid  in  Michigan,  is  an  Indiana  contract. 

Between  States, 

Administrator  of  a  person  killed  in  Connecticut  by  wrongful  act  of 
another  can  sue  in  Massachusetts,  under  a  Connecticut  statute,  to 
recover  damages,  217. 

Trusts  created  by  will  in  a  State  where  the^  were  valid,  will  be  up- 
held in  the  State  in  which  they  are  to  be  maintained,  although  there 
invalid,  500. 

The  validity  of  a  contract  made  in  Kentucky  between  a  limited 
partnership  organized  under  Pennsylvania  law,  and  a  Kentucky  cor- 
poration, IS  determined  by  the  law  of  the  State  where  the  contract  is 
made,  424. 

Recovery  of  damages  in  a  suit  brought  by  an  employee  against  his 
employer  m  a  State  other  than  that  in  which  the  contract  was  made 
and  was  to  be  executed  cannot  be  had  where,  in  the  latter  State,  there 
could  be  no  right  of  action,  368. 

A  parol  lease  of  lands,  within  the  Statute  of  Frauds  of  the  State 
where  it  is  made,  will  not  be  enforced  in  an  action  brought  in  another 
State  where  it  is  valid,  284. 

Contracts  of  Shipment, 

Where  the  stipulations  of  the  contract  are  valid  according  to  the 
law  of  the  destination,  and  invalid  under  that  of  the  place  of  ship- 
ment, the  presumption  favors  the  former,  635. 

Execution  of  Powers, 

Where  the  execution  of  a  power  is  in  question,  the  law  of  the 
domicile  of  the  donor  governs  and  not  that  of  the  donee,  629. 

Executors  and  Administrators, 

Each  State  for  the  protection  of  its  citizens  asstlmes  the  exclusive 
control  over  the  assets  of  a  foreign  decedent  found  within  its  limits. 

But  a  foreign  administrator  who  has  acquired  the  legal  title  of  the 
decedent's  personal  property  there  situated  may  maintain  suit  there- 
for in  another  State  where  it  may  be  found  without  taking  out  new 
letters  of  administration. 

And  the  power  of  a  foreign  administrator  to  invest  his  assignee  ot 
a  note  payable  to  order  or  to  bearer  with  title  so  that  he  can  sue  in  the 
situs  of  the  debt  in  his  own  name,  thus  avoiding  an  additional  grant 
of  administration,  is  sustained  by  a  majority  of  decisions. 

And  the  assignee  of  a  foreign  administrator  may  maintain  suit  in  a 
Texas  court  for  the  payment  of  a  note  payable  to  the  intestate,  and 
to  enforce  a  trust  deed  made  to  seciu^  its  payment,  in  the  absence  of 
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any  Texas  administration  and  Texas  creditors,  where  the  law  of  the 
foreign  State  has  not  been  proved  to  deny  the  administrator's  right 
of  assignment 

Federal  and  State  Courts. 

Federal  tribunals  should  follow  decisions  of  State  courts  upon 
questions  which  are  solely  within  State  control,  500,  566. 

Where  there  are  conflicting  appointments  of  receivers  of  a  railway 
company,  the  question  is  decided  in  favor  of  the  court  which  first 
acquired  jurisdiction  by  seizure  of  the  property,  427. 

Law  of  the  Flag.    See  Law  of  the  Flag. 

Must  be  followed  in  case  of  maritime  disaster,  when  the  master 
becomes  the  agent  ex  necessitate  of  the  owners  to  preserve  their 
interests,  636. 

Pl(ue  of  Performance  and  Execution. 

The  liability  of  a  married  woman  upon  a  bond  and  mortgage  given 
in  Pennsylvania  to  secure  the  purchase  monev  of  land  in  Delaware, 
must  be  determined  by  the  law  of  Delaware,  625. 

State  and  U.  S,  Law.  See  Contracts — Constitutional  Law — Legislature. 

Between  power  of  State  to  declare  acts  done  therein  criminal,  and 

cobstitutional  provisions,  prohibiting  impairment  of  contracts,  the 

Interstate  Commerce  Clause  and  the  guarantee  to  the  citizens  of  each 

State  the  rights  of  citizens  of  every  other  State,  214. 

CONSTITUTIONAL   LAW.     See    Courts— Criminal  Law— Interstate 
Commerce —Mechanics*  Lien — fblice  Power. 
Death  of  President  and  Vice-President,  702. 
Bounties. 

Granted  by  Congress  to  stimulate  the  sugar  industry,  are  for  a 
public  purpose  and  constitutional,  301. 

Due  Process  of  Law.    See  Municipalities. 

Imposition  of  heavy  fine,  with  alternative  of  long  imprisonment, 
by  a  cumulative  sentence  passed  by  a  petty  magistrate,  sitting  with- 
out a  jury,  upon  an  offender  charged  with  but  one  offence,  but  tried 
for  a  number  of  offences,  is  a  violation  of  the  Fourteenth  Amendment, 
although  approved  in  O'Neill  v.  Vermont,  618,  619,  620. 

Where  the  sentence  of  an  inferior  court  appearing  before  the  Su- 
»|>reme  Court  of  the  United  States,  has  been  passed  without  jurisdic- 
tion, the  Fourteenth  Amendment  commands  its  reversal,  621. 

Exercise  of  absolute  power  in  fixing  rates  by  Interstate  Commerce, 
a  deprivation  of  property  without,  165. 

Fifth  Amendment. 

The  fifth  amendment  is  violated  by  compelling  a  person  to  testify 
against  himself  in  a  criminal  case,  although  he  is  not  the  one  prose- 
cuted, 217. 

Fourteenth  Amendment. 

In  absence  of  a  State  civil  rights  statute,  a  rule  of  a  theatre  pro- 
hibiting colored  persons  from  occupying  seats  in  certain  places,  is 
not  a  violation  of  the  Fourteenth  Amendment,  628. 

State  tax  upon  railroad  companies  according  to  their  gross  receipts 
proportioned  to  number  of  miles  operated  within  the  State,  does  not 
conflict  with  the  Fourteenth  Amendment,  217. 

Constitutionality  of  such  a  tax  discussed,  203. 

JFourth  Amendment. 

Where  the  president  of  an  insolvent  bank,  charged  with  violating 
the  banking  law,  prayed  that  the  receiver  be  compelled  to  deliver  to 


Digitized  by 


Google 


914  .  INDEX. 

him  a  trunk  which  he  alleged  contained  private  papers,  the  order  of 
the  Court  appointing  a  master  to  privately  ezaxHine  and  distribute  to 
the  receiver  and  complainant  the  papers  properly  belonging  to  each, 
was  unconstitutional,  626. 

Gerrymander, 

An  apportionment  act  will  be  declared  imconstitutional,  if  thcire  is 
a  manifest  abuse  of  the  limited  discretion  reposed  in  the  l^^lature 
by  the  State  Constitution. 

Immigration  Laws.    See  Aliens. 

Provision  of  Congress  that  the  decision  of  Treasury  Department  as 
to  right  of  aliens  to  land  shall  be  final,  is  constitutional,  224. 

Impairment  0/ Contracts . 

Prohibition  of  impairment  of  contractual  obligation  merely  pro- 
hibits legislation  after  valid  contract  is  made,  213. 

Postal  Laws. 

Act  of  Congrtfss  making  it  a  misdemeanor  to  send  lottery  adver- 
tisements through  the  mails,  constitutional,  285. 

Protection. 

Constitutionality  of  McKinley  Bill,  65. 
CONTRACTS.    Sec  Conflict  of  Laws— Corporations—Fire  Insurance— 
Legislature. 
Affreightment.    See  Admiralty — Law  of  the  Flag. 
Against  Public  Policy.    See  Carriers  of  Freight. 
Ante-nuptial  Contract.    See  Dower. 

Between  a  medium  and  a  spiritualist,  whereby  the  man  conveys 
property  to  the  woman,  but  subsequently  refuses  to  marry,  or  to 
complete  the  grant  by  delivery,  cannot  be  enforced,  518. 

By  persons  contemplating  matrimon3r,  respecting  their  propertv 
are  favored  by  the  law,  and  will  be  sustained  in  the  absence  of  fraud, 
or  unless  the  alienation  is  in  fraud  of  creditors. 

A  will  executed  by  a  woman  before  marriage,  liberally  providing 
for  her  husband  and  otherwise  disposing  of  the  residue,  altnough  re- 
voked by  the  marriage,  was  enforced  in  equity  as  an  ante-nuptial 
settlement, 

Parol  ante-nuptial  agreement  concerning  chattels  is  valid,  buttjiere 
must  be  clear  and  convincing  proof  of  its  existence. 

Of  Carriage.    See  Carriers  of  Freight. 

Certainty. 

Contract  to  furnish  coal  for  steamboats  for  a  year,  at  a  stated  price 
per  ton,  though  uncertain,  was  complete  ana  valid  for  the  entire 
year,  as  by  its  terms  the  amount  was  determinable,  141. 

Consideration.    See  Fraudulent  Conveyance. 

Agreement  by  owner  with  bona  fide  purchaser  of  stolen  goods  that 
if  he  would  return  part  he  could  keep  the  remainder,  is  void  for  want 
of  consideration,  218. 

Illegal  Agreement. 

Where  the  sale  of  liquor  is  prohibited  by  a  State  statute,  a  saloon- 
keeper cannot  recover  for  damage  to  the  liquor  caused  by  his  land- 
lord's failure  to  supply  ice  as  agreed,  626. 

Implied. 

Use  of  system  of  advertising,  suggested  by  another  without  agree- 
ment of  compensation,  raises  no  implied  contract  to  pay  therefor,  432. 
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Joint  and  Several. 

A  contract  signed  by  nineteen,  stating  the  various  amounts  sub- 
scribed by  each  toward  the  sum  agreed  upon,  is  several,  consisting 
of  nineteen  distinct  contracts,  218. 

Law  Determining  Validity,    See  Conflict  of  Laws, 
Obligation  of.    See  Constitutional  Law, 

If  by  the  lex  loci  a  contract  is  criminal,  there  is  no  obligation 
which  can  be  impaired,  213. 

Power  of  State  over. 

Power  of  State  to  prohibit  a  citizen  from  making,  by  his  own  agent, 
a  contract  with  a  foreign  corporation,  209,  213. 

Reformation,    See  Notes  and  Bills. 
Restraint  of  Trade,    See  Damages — Equity, 

City  ordinance  ^ving  the  exclusive  right  of  removing  dead 
animals  is  not  invalid  as  a  contract  in  restraint  of  trade.  222. 

Association  formed  between  stenographers  of  a  county  to  restrain 
competition  among  members  and  maintain  uniform  charges,  illegal, 
285. 

A  clause  in  a  contract  providing  that  plaintifiPs  consent  to  engaee 
in  any  business  within  given  Unfits  for  a  given  time  should  not  be 
withheld,  unless  it  should  be  for  dealing  in  the  same  class  of  goods 
as  the  plaintiff,  is  void,  as  being  wider  than  necessary  for  the  plain- 
tiff's protection. 

Of  Sale, 

Made  in  violation  of  a  valid  ordinance,  as  it  is  an  act  done  in  dis- 
obedience of  the  law,  creates  no  right  of  action  which  a  court  of  jus- 
tice will  enforce,  566. 

Of  Shipment, 

Are  presumably  under  the  law  of  the  place  where  made,  in  absence 
of  a  contrary  intention  of  the  parties,  634. 

Of  Subscriptions,    See  Corporations, 

Sunday  Contracts, 

An  assi^ment  of  personalty,  executed  on  Sunday  by  an  old  single 
woman,  sick  in  a  hospital,  in  trust  for  her  life,  with  remainder  to 
assignee,  not  invalid  under  Massachusetts  statute,  501. 

COPYRIGHT. 

Dramatic  Composition, 
Stage  dance  not  within  meaning  of  the  Copyright  Act,  709. 

CORPORATIONS.    See  Arbitration  —  Courts  —  Municipalities  —  Real 
Estate  Brokers, 
Action  by  Stockholder, 

A  stockholder  can  brins^  suit  in  his  own  name  to  enforce  a  right  of 
the  corporation  without  first  requesting  the  directors  to  sue,  wnere  a 
majority  of  the  board  are  hostile  to  complainant,  and  would  oppose 
the  commencement  of  such  litigation,  142. 

Assets  not  a  Trust  Fund. 

Assets  are  trust  fund  for  payment  of  creditors  only  in  that  creditors 
are  entitled  to  payment  before  any  distribution  among  stockholders, 
219.  ^ 

By-laws,    See  Arbitration, 
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Corporate  Name, 

Use  of  a  word  in  title  cannot  be  restrained  where  it  was  used  by  a 
company  prior  to  plaintifiPs  organization,  709. 

Officers, 

Where  a  State  law  provides  that  at  least  three  of  the  directors 
elected  must  b«e  residents,  three  residents  will  be  elected  over  non- 
residents, although  the  latter  received  a  majority,  427. 

Director  is  not  bound  to  disclose  to  a  stockholder,  before  purchas- 
ing his  stock,  what  facts  he  may  know  affecting  its  value,  218. 

Right  to  Examine  Public  Records,,    See  Injunction, 

A  title  and  guarantee  company  is  entitled  to  the  same  right  of 
access  to  and  examination  of  tne  public  records  of  the  county  as  an 
individual,  769. 

Stock, 

Upon  bankruptcy,  a  stockholder  is  liable  for  only  so  much  of  his 
unpaid  subscription  as  may  be  necessary,  with  the  other  assets  to 
satisfy  creditors,  427. 

Such  payment  can  be  enforced  only  when  the  amount  to  be  paid 
has  been  approximately  ascertained,  427. 

Where  stockholder  is  Judgment  creditor  of  the  insolvent  corpora- 
tion he  cannot  be  compelled  to  set-off  his  unpaid  subscription  against 
his  judgment,  427. 

A  corporation  which  is  custodian  of  its  stock  held  in  trust,  with 
knowledge  of  the  trustee's  power  to  sell,  is  not  guilty  of  negligence 
in  permitting  a  transfer  on  request  of  trustee's  attorney,  although  it 
was  to  secure  the  attorney's  individual  debt  428. 

Holders  of  **  bonus  *'  stock  can  be  charged  by  creditors  subsequent 
to  such  issue  only  on  the  ground  of  participation  in  a  fraud  making 
the  corporation  to  misrepresent  its  financial  standing,  and  such 
creditors,  if  assignees,  must  show  that  they  paid  full  value  for  their 
claims,  218. 

Where  corporation  was  organized  before  the  amount  agreed  had 
been  subscribed,  the  fact  was  no  defence  to  an  action  for  balance  of 
subscription,  where  subscriber  had  recognized  the  validity  of  the 
corporation  by  paying  the  first  two  calls,  501. 

Ultra  vires.    See  Bii«ls  and  Notes. 

An  agreement  by  which  all  or  a  majority  of  the  stockholders  enter 
into  a  •* trust"  combination  by  which  a  monopoly  is  created,  is 
ultra  vires  of  the  corporation,  426. 

COURTS.    See  Removal  of  Causes  — Stare  Decisis—  United  States 
Courts. 
Appeal. 

Advisability  of  allowing  appeals  in  a  question  of  fact;  as  negli- 
gence, 407. 

Appearance. 

Entered  by  an  attorney-at-law  without  authority,  on  behalf  of  the 
defendant,  does  not  affect  the  latter  when  he  is  absent  from  the  State 
and  without  notice  of  the  action. 

New  Trial. 

Granted  where  newspapers,  influential  at  the  place  of  the  trial, 
made  statements  during  its  progress  which  were  likely  to  prevent  an 
impartial  verdict,  287. 

QiM  Warranto. 

A  State  court  may  by  a  proceeding  in  quo  warranto  oust  a  foreign 
corporation  from  exercising  its  franchises  and  privileges  in  violation 
of  State  law,  628. 
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Summons, 

Non-resident  suitor  who  is  personally  interested  in  the  result  of 
the  suit,  though  he  may  also  testify  in  the  trial  as  a  witness,  is  not 
exempt  from  service  of  summons  in  another  suit)  64. 

Writ  of  Error, 

A  proceeding  in  error  and  not  habeas  corpus  is  appropriate  to 
secure  reviews  and  correction  of  errors  committed  by  courts  acting 
within  their  authority,  59. 

Writ  of  Prohibition, 

Is  not  granted  ex  debito  justitice^  but  rests  in  the  sound  discretion 
of  the  Court,  568. 

Will  issue  to  prevent  enforcement  of  an  ordinance  which  is  oppres- 
sive and  unreasonable,  although  the  only  inquiries  permitted  upon 
prohibition  are  whether  the  inferior  court  is  exercisiner  a  jurisdiction 
It  does  not  possess,  or  having  jurisdiction  has  exceeded  its  powers, 
568. 

CRIMINAL  LAW.     See  Evidence  —  Extradition -- Habeas  Corpus-- 
Treason, 
Procedure  in  earl}^  criminal  trials,  371. 
Punishment  of  crimes  in  English  jurisprudence,  458. 

Accomplice, 

The  person  upon  whom  an  abortion  is  sought  to  be  performed  is 
not  an  accomplice,  216. 

Cruel  and  Unusual  Punishment, 

Cumulative  sentence  upon  conviction  under  an  indictment  for  sev- 
eral offences,  as  a  *' cruel  and  unusual"  punishment  within  the 
meaning  of  the  Constitution,  619. 

Embezzlement, 

Emplojree  who  takes  money  after  having  placed  it  in  drawer  of 
cash  register,  but  without  registering  sale,  commits  emjbezzlement, 
not  larceny,  429. 

Equity  furisdidion  Applied  to. 
Indictment. 

An  information  containing  a  photograph  of  a  Chinese  lottery  ticket, 
untranslated,  violates  the  provision  of  a  penal  code  that  the  language 
used  must  be  of  common  understanding,  220. 
Gaming, 

Where  gaming  in  a  tavern  is  prohibited  by  statute,  it  is  immaterial 
whether  or  not  it  was  in  a  private  bedroom  of  the  tavern. 

Illegal  Voting, 

Is  a  misdemeanor  at  the  common  law. 
furor, 

A  juror  who  states  upon  his  voir  dire  that  he  has  formed  an  opinion 
as  to  the  guilt  or  innocence  of  the  accused  which  will  require  evi- 
dence to  remove  is  incompetent,  628. 

Offences  Indictable  at  Common  Law, 

In  States  where  a  penal  code  has  been  adopted,  there  can  be  no 
common  law  offences. 

All  offences  against  government,  public  justice,  public  morals  or 
the  public  peace,  are  indictable  as  common  law  offences  in  the 
absence  of  statutory  law  or  precedent 
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Preventing  Attendance  of  Witness. 

Intoxicating  witness  in  order  to  prevent  his  attentance,  is  an 
obstruction  of  justice,  and  an  indictable  offence  at  the  common  law. 

Remarks  of  Counsei, 

Comments  in  the  course  of  argument  by  the  prosecuting  attorney 
upon  the  failure  of  defendant's  counsel  to  answer  a  challenge  to  ex- 
plain the  evidence  **  upon  any  other  reasonable  hypothesis  than  that 
of  guilt,"  is  not  ground  for  objection,  568. 

Reward. 

One  who  procures  the  conviction  of  an  offender  against  the  election 
laws,  is  entitled  to  a  reward  offered  for  such  conviction,  although 
sentence  upon  the  prisoner  is  indefinitely  suspended. 

Sentence. 

Where  a  sentence  imposing  fine  and  costs  does  not  conform  to  a 
statute  requiting  such  sentences  to  fix  a  term  of  imprisonment  for 
default  in  payment,  the  judgment  will  be  reversed  and  the  cause 
remanded  for  a  new  trial. 

Solicitations  to  Commit  Crime. 

Are  a  species  of  attempt,  bein^  overt  acts  evidencing  a  criminal 
intent,  and  are  independently  indictable. 

Are  indictable,  whether  they  be  solicitations  for  the  commission  of 
felonies  or  merely  of  misdemeanors. 

CY  PRES  DOCTRINE.    See  Trusts. 

DAMAGES.    See  Eminent  Domain—Roads  and  Streets— Telegraph 
Companies. 
Consequential. 

May  be  recovered  where  lands  are  depreciated  in  value  by  reason 
of  the  construction  of  a  railroad  in  proximity  thereto,  although  no 
land  is  taken,  nor  the  rights  and  easements  of  lie  owner  disturbeid,  63. 

Evidence. 

The  owner  of  coal  lands,  through  which  a  gas  company  has  run 
pipes  under  its  power  of  eminent  domain,  may  prove  their  general 
depreciation  in  market  value  by  showing  the  character  of  the  soil, 
the  depth  of  the  line,  and  its  general  interference  with  successful 
mining,  219. 

Land. 

Damages  can  be  recovered  for  injuries  to  crops  from  fumes  of  coke 
ovens,  27,  32.. 

Coke  burning,  being  a  private  industry,  will,  notwithstanding  its 
importance,  be  denied  the  immunities  enjoyed  by  railroads  and  other 
public  servants,  27,  32,  33. 

Extent  of  application  of  the  maxim,  sic  utere  tuo  ut  alienum  non 
ladasy  58,  39. 

Acts  done  in  the  natural  use  of  land  which  damage  a  neighbor's  prop- 
erty, are  protected  only  when  the  damage  results  from  the  operation 
of  natural  forces  upon  the  injurious  substance,  40,  41. 

In  Pennsylvania^  however,  such  acts  are  protected  only  when  they 
are  shown  to  be  necessary  to  there  use. 

Measure. 

Damages  to  the  fee  of  property  abutting  on  line  of  elevated  rail- 
road must  be  measured  by  the  injury  to  easements  of  light,  air  and 
access,  428. 

Noise  of  road,  interference  with  privacy,  and  interception  by  the 
structure  of  the  view  of  the  premises,  may  be  considered  in  estimat- 
ing damages  to  rental  value,  428. 
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For  breach  of  contract  not  to  sell  within  a  certain  district,  is  the 
defendant's  profits,  285. 

Mental  Suffering, 

Mental  suffering  caused  by  carrier's  negligence  in  failing  to  carry 
promptly  her  husband's  corpse,  is  ground  for  damages,  57. 
Right  to. 

For  injuries  suffered  to  land  between  death  of  lessor  and  termina- 
tion of  lease,  passes  with  the  title  to  heirs  or  devisees,  144. 

DECEDENT'S  ESTATES.    See  Executors  and  Administrators, 
DECEIT.    See  Deeds— Real  Estate  Brokers  -  WiUs, 
False  Representations, 

Fraudulent  representation,  to  be  the  ground  of  successful  resist- 
ance of  the  foreclosure  of  a  purchase  money  mortgage  of  a  mine, 
must  have  been  the  proximate  inducement  to  the  purchase,  629. 
Recision  0/ Contract  of  Sale, 

Suit  for  recision  on  grotmd  of  fraud  on  part  of  purchaser  cannot 
be  maintained  without  a  return  or  tender  of  the  purchase  money  paid, 
although  the  vendor  has  expended  it,  and  cannot  raise  the  amount 
necessary  for  the  tender,  568. 
Spiritualistic  Mediums,    See  Deeds, 

Conveyance  to  a  third  party  obtained  by  intervention  of  spiritu- 
alistic medium  is  void,  even  though  the  grantee  is  innocent  of  any 
share  in  the  transaction,  519. 

The  consensus  of  opinion  seems  to  be,  passing  the  question  of  undue 
influence,  that  all  conveyances  and  gifts  procured  by  spiritualistic 
manifestation  2s^per  se  fraudulent  and  void,  520. 

DEEDS.    See  Attachment, 
Restrictions  in. 

Clause  in  contemporaneous  deeds  granting  contiguous  lots,  which 
restricted  their  use  to  **  first  class  dwellings,"  is  enforceable  by  each 
owner  against  all  the  others,  219. 

Undue  Influence, 

Conveyance  to  a  spiritual  adviser  for  an  inadequate  consideration 
is  invalid,  unless  the  grantee  can  prove  afl&rmatively  the  absence  of 
undue  influence,  507,  509. 

Gifts  by  nuns  to  their  convents  are  within  the  rule;  but  a  petition, 

by  a  nun  for  the  transfer  of  funds  to  trustees  to  whom  she  has 

assigned  her  property  for  the  benefit  of  the  convent,  cannot  be  refused 

merely  because  the  assignment  may  have  been  procured  by  undue 

-  influence,  507. 

Conveyances  to  spiritu  ilistic  mediums  are  viewed  by  the  law  the 
same  as  those  to  spiritual  advisers,  510. 

But  where  there  is  no  evidence  that  the  ^antor*s  peculiar  belief 
influenced  the  gift,  the  fact  that  he  is  a  spiritualist  is  not  sufficient 
evidence  of  mental  incapacity  to  set  it  aside,  521. 

Where  complainant  thought  that  the  paper  shown  him  b;y  defen- 
dant, his  confessor,  was  the  revocation  of  a  will  made  in  his  favor; 
and  was  induced  by  the  defendant  to  execute  a  trust  deed  of  the 
property  in  favor  of  the  church  of  which  defendant  was  pastor, 
equity  set  the  transaction  aside  not  only  because  of  fraud,  but  also 
because  of  the  relations  of  the  parties,  564. 

DIVORCE. 
Alimony, 

Where  defendant  admitted  the  allegation  that  she  was  already  mar- 
ried at  the  time  of  the  second  marriage,  her  application  for  ahnomy 
and  counsel  i^Ki pendente  lite  was  denied,  142. 
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DONATIO  CAUSA  MORTIS. 

Growth  and  nature  of  the  doctrine,  68 1. 
Delivery  of  Means  of  *•  Getting  at "  the  Chattel, 

In  general,  such  delivery  is  sufficient  to  support  a  gift  of  the  fund, 
685. 

Delivery  of  a  key  is  sufficient  if  the  box  or  trunk  is  beyond  the 
control  or  custody  of  the  donor,  662,  674,  685,  686. 

Delivery  of  negotiable  instruments,  or  shares  of  stock,  in  general, 
passes  title  to  the  fund  they  represent,  685,  686. 

But  the  check,  promissory  note,  or  bill  of  exchange  to  pass  by 
mere  delivery,  must  be  that  of  a  third  party,  686. 

If  it  is  the  donor's  own  note,  etc.,  delivery  is  not  sufficient  to  ^ve 
donee  valid  title;  but  an  endorsee  of  the  donee  may  enforce  it  against 
the  donor's  personal  representatives,  686. 

Delivery  of  a  receipt  endorsed  with  instructions  to  pay  the  amount 
to  the  donee,  is  sufficient,  806. 

Delivery  of  Bank  Book. 

Delivery  of  savings  bank  book,  except  in  Maryland  and  Pennsyl- 
vania, sufficient  to  pass  title,  although  the  bank  may  require  a  power 
of  attorney  from  the  depositor,  689. 

Delivery  of  ordinary  pass  bank  book,  ineffectual  to  pass  title  to  the 
fund,  672,  678,  689. 

QucEre :  Why  should  not  delivery  of  a  pass  bank  book  pass  title  to 
the  fund  ?  679-^90. 

Gifts  of  all  a  Man's  Estate, 

The  magnitude  of  the  gift  may  raise  a  question  for  a  jury  whether 
or  not  a  nuncupative  will  was  intended,  6Br,  682. 

The  mere  fact  that  the  whole  estate  happens  to  consist  of  personal 
property  should  not  militate  against  the  donee's  right,  662,  076,  682. 

Revocation  of  Gift, 

Is  effected  by  donor's  recovery  from  the  illness  that  threatened  him 
when  the  gift  was  made,  although  he  subsequently  dies,  684. 

But  a  change  in  donor's  belief  as  to  the  chances  of  his  recovery, 
will  not  affect  the  gift,  684. 

Tests  of  Validity. 

Must  be  made  in  apprehension  of  some  immediate  peril  of  death 
which  either  exists  at  the  time,  or  the  donor  imagines  to  exist  and 
may  result  in  his  death,  683,  684. 

Must' be  an  executed  and  complete  transfer  to  the  donee  of  posses- 
sion and  title,  either  legal  or  equitable,  during  the  life  of  the  donor, 
683. 

DOWER. 

History  of,  among  different  nations,  and  development  of,  in 
English  law. 

At  common  law  the  right,  having  attached,  adhered  to  land,  sold 
or  devised  by  the  husband  unless  the  wife  released  her  right. 

But  in  England,  since  1834,  the  right  does  not  exist  m  lands  so 
disposed  of,  although  she  did  not  join  in  the  deed,  so  that  dower  may 
be  nad  only  of  these  lands  of  which  the  husband  died  seized. 

New  Hampshire,  Vermont,  Connecticut,  Delaware,  Tennessee, 
Florida  and  Georgia,  by  statute  following  the  English  rule. 

In  Maine,  New  Hampshire  and  Massachusetts,  dower  may  not  be 
had  in  wild  land,  not  if  the  husband's  alienee  improve  it  before  the 
husband's  death;  contra  in  Pennsylvania. 

Creditors  have  precedence  in  the  United  States  over  the  widow's 
right;  contra  by  common  law  of  England  and  in  Tennessee  and  by 
North  Carolina  and  Indiana  statutes,  the  English  rule  is  followed. 
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Common  law  dower  never  existed,  or  bas  been  abolished,  in 
Arizona,  Colorado,  California,  Dakota,  Idaho,  Indiana,  Iowa,  Kansas^ 
Louisana,  Minnesota,  Nevada,  l>ezas,  Utah,  Washington  and 
Wyoming ;  and  has  been  modified  in  Connecticut,  Alabama,  Ar- 
kansas, Missouri  and  Ohio,  836. 

Ante-nuptial  Release,    See  Contracts, 

Irrespective  of  jointure  by  the  Statute  of  Uses,  at  the  common 
law  dower  could  not  be  barred  by  an  ante-nnptial  release,  nor  was  a 
release,  if  given,  binding  838. 

In  equity f  any  reasonable  provision  secured  by  jointure  or  ante- 
nuptial release,  which  an  adult  accepts,  nninduced  by  fraud  or  im- 
position, in  lieu  of  dower,  is  sustainable,  838,  848,  849. 

Ante-nuptial  release  of  dower  applies  to  after  acquired  realty, 
unless  ezpre  ssly  excepted,  839. 

The  agreement  for  release  must  be  in  writing,  850. 

To  bar  dower,  the  woman's  consent  must  be  expressly  given  before 
marriage,  when  she  is  sui  juris  and  thoroughly  acquamted  with  her 
rights  and  the, nature  of  her  action,  840,  845. 

The  utmost  good  faith  must  exist  between  the  parties,  and  all  cir- 
cumstances bearing  on  the  aereement  should  be  disclosed,  but  the 
neglect  of  a  woman  to  avail  of  of^portunities  for  gaining  information, 
will  not  prevent  her  from  securing  her  dower,  where  the  contract 
was  unfau*.  838, 840,  841. 

The  inadequacy  of  the  consideration  raises  the  presumption  of 
fraud,  in  the  absence  of  evidence  to  the  contrary,  841. 

Where  the  value  of  the  estate  was  disclosed  to  the  woman,  who  re- 
leased her  dower  in  consideration  of  one  dollar,  support  and  Chris- 
tian burial,  the  circumstances  indicated  the  absence  of  fraud,  842. 

Reasonableness  of  the  provision  must  be  estimated  rather  by  the 
ante-nuptial  circumstances  of  the  woman,  than  by  the  value  of  the 
man's  estate,  850. 

Where  the  woman  is  destitute,  and  in  cases  where  the  marriage  is 
the  real  consideration  for  the  release;  where  the  man  has  children  by 
a  former  marriage  entitled  to  his  estate;  or  where  both  the  parties 
are  old,  and  the  release  was  made  with  full  knowledge  of  its  effect,  it 
will  be  sustained,  842,  843,  844,  847,  848. 

But  as  the  contract  will  be  enforced  according  to  the  real  inten- 
tions of  the  parties,  the  courts  are  disposed  to  permit  inconsistent 
declarations  of  the  husband  to  enlarge  the  wiaow's  portion,  even 
where  she  knowingly  and  unconstrainedly  released  her  dower  before 
marriage,  832,  85a 

Where  release  is  deliberately  made,  with  full  knowledge  of  its 
effect,  two  witnesses,  or  the  equivalent,  are  necessary  to  establish 
fraud  in  the  execution  of  the  contract,  844. 

Where  good  faith  existed  in  making  the  agreement,  the  return  of 
the  wife  after  estrangement,  because  of  dissatisfaction  therewith,  is 
not  a  sufficient  consideration  for  its  revocation,  844. 

Nor  is  the  abandonment  of  proceedings  instituted  for  the  revoca- 
tion of  the  agreement  sufficient  consideration  for  its  revocation,  844. 

Divestment  of  by  Partition, 

Dower  in  lands  held  by  a  husband  in  common  with  others  is 
divested  by  a  suit  in  partition  to  which  he  is  a  party,  though  the 
wife  is  not  joined,  709,  836. 

Extinguishment  of  Dower, 

In  Pennsylvania,  may  be  had,  by  sale  upon  judicial  process  against 
the  husband,  before  or  after  his  death;  by  sale  under  lev,  fa,  sur 
mortgage  in  which  the  wife  did  not  join;  by  sale  under  testamentary 
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Eower  for  payment  of  debts,  or  by  authority  of  the  Orphans  Court;  or 
y  deed  with  separate  acknowledgment  by  the  wife;  but  not  by  a  ' 
voluntary  assignment  for  the  ^y ment  of  debts,  834. 

Dower  is  defeated  by  determination  of  the  estate  or  avoidance  of  the 
husband's  title,  837. 

An  agreement  to  convey  before  dower  attaches  is  enforceable  in 
equity  to  the  extinction  of  dower,  837. 

By  divorce  a  vinculo  fnairimonit,  adulterous  elopement ;  treason,    ' 
alienage,  fine  and  common  recovery  and  jointure,  837. 

In  Equitable  Estates. 

Common  law  required  legal  estate  of  inheritance  in  husband,  but 
the  rule  has  been  abolished  both  in  England  and  the  United  States; 
contra  in  Connecticut,  834,  835. 

In  Mortgage  Lands, 

Common  law  have  dower  in  lands  mortg^ed  after  maniage  by  a 
conveyance  in  which  the  wife  did  not  join;  if  not  otherwise  barred: 
contfa  in  States  permitting  dower  only  of  lands  whereof  the  husband 
died  seized,  835. 

DUE  PROCESS  OF  LAW.    See  Constitutional  Law, 

EASEMENT.    See  Land, 

EJECTMENT.    S^^  Mortgages, 

ELECTIONS. 
Death  of  Candidate, 

On  election  day,  during  progress  of  election,  will  not  operate  to 
secure  the  election  of  the  other  candidate,  unless  the  latter  receives 
a  majority  of  the  votes  cast,  58. 

Electoral  College, 

Determination  of  the  number  of  electors  from  each  State— by  the 
Congress  in  existence  at  the  time  of  the  election,  or  by  the  Congress 
elected  on  the  day  of  the  election,  700. 

EMBLEMENTS.    See  Land—Execution, 

EMINENT  DOMAIN. 

Change  in  Plan  After  Assessment  of  Damages, 

Where  the  change  inflicts  new  damages  not  embraced  in  the  former 
assessment,  the  owner  is  entitled  to  additional  compensation,  526, 
^36. 

When  the  original  assessment  does  not  restrict  the  plan,  no  dam- 
ages can  be  recovered  for  a  change;  but  a  chanee  of  grade  of  a  pro- 
posed railway  from  a  surface  to  an  elevated  road,  is  such  a  change  as 
^vould  not  be  embraced  in  the  original  assessment,  526,  529,  537. 

Damages  to  Property  not  Taken, 

Recovery  permitted  only  by  changes  in  State  constitutions;  and, 
in  England,  by  construction  of  the  Land  Clauses  Consolidation  Act 

of  1845, 538»  539.  ^     .     ,    .   .  .  w  . 

In  order  to  permit  recovery,  a  physical  injury  must  result  to 
claimant's  property,  526,  532. 

What  is  a  physical  injury  ?  539. 

Exercise  of  Power  by  U,  S, 

An  Act  of  Congress  providing  that  lands  acquired  for  harbor  im- 
provements shall  be  vested  iu  the  U.  S.  "  without  charge  to  the 
latter,**  does  not  authorize  a  taking  under  the  power,  284. 
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Measure  of  Damages, 

To  property  not  taken,  determined  by  comparing  its  value  before 
and  after  the  work  is  done,  526,  533,  537. 

Subjacent  Support  to  Land, 

Where  land  is  taken  for  erection  of  a  pipe  line,  the  right  of  subjacent 
support  18  included  in  the  servitude  fastened  upon  the  land,  219. 

EQUITY.    See  Courts— Injunction, 
Cy-pres  Doctrine,    See  Trusts, 
Injunction,    See  Master  and  Servant, 

Will  issue  to  restrain  acts  which  are  merely  unlawful,  but  which 
may  lead  to  criminal  acts,  710. 

Will  not  issue  to  suppress  valuable  industry,  such  as  coke  burning, 
although  fumes  impair  the  complainant's  crops,  27,  31. 

Proper  remedy  to  prevent  breach  of  contract  not  to  sell  within  a 
certain  district,  285. 

Laches 

Where  the  grantor  of  a  voluntary  trust  deed  was  advised,  shortly 
after  its  execution,  that  it  was  unimpeachable,  and  upon  a  contrary 
opinion  given  more  than  twelve  years  after,  promptly  brought  action, 
her  laches  and  acquiescence  were  thereby  negatived,  709. 

Ratification, 

Equity  will  compel  the  burdens  incident  to  the  benefits  received 
through  another's  unauthorized  act,  to  be  borne,  143. 

Statute  of  Limitations, 

Where  there  is  a  legal  and  an  equitable  remedy  in  respect  to  the 
same  subject  matter,  the  latter  is  controlled  by  the  same  statutory  bar 
as  the  former,  62. 

Stay  of  Execution, 

An  offer  by  the  defendants  in  a  suit  at  law,  to  pav  the  sum  that  is 
due,  is  an  equitable  ground  for  staying  the  suit,  or,  it  the  offer  is  made 
after  judgment  in  plaintiff's  favor,  for  staying  execution,  58. 

Where  a  motion  to  annul  satisfaction  of  a  judnnent  has  been  sus- 
tained, execution  will  be  enjoined,  where  the  judgment  vacating  the 
entry  was  obtained  by  artifice,  630. 

ESTOPPEL.    See  Roads  and  Streets, 

EVIDENCE.    See  Extradition— Interstate  Commerce—  Wills, 
Conduct, 

Instructions  to  the  jury  that  they  may  consider  defendant's  de- 
meanor and  conduct  during  a  murder  trial,  in  determining  his  credi- 
bility as  a  witness  in  his  own  behalf,  are  erroneous,  286. 

Confessions, 

A  confession  made  to  the  sheriff,  whom  accused  sent  for,  and  who 
said,  '*  If  you  are  going  to  tell  the  truth  I  want  to  hear  it;  and  if  not 
I  don't  want  to  hear  it,"  is  voluntary  and  admissible,  627. 

Made  to  a  private  detective,  who  made  the  arrest,,  and  who  prom- 
ised that  he  would  **  make  it  easier  "  for  the  defendant  if-  he  would 
confess,  is  voluntary  and  admissible,  774. 

Admissibility  of  confessions  as  evidence,  generally,  776. 

Expert  Testimony, 

Neither  the  conductor  nor  the  engineer  of  the  train  which  injured 
the  plaintiff,  are  competent  experts  as  to  whether  the  train  was  run- 
ning at  a  dangerous  speed  when  the  accident  occurred^  627. 
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Physician  not  an  expert  as  to  matters  of  common  knowledge  or 
observation,  429. 

Judicial  Notice, 

Courts  take  {ndicial  notice  of  the  population  of  cities  and  towns 
according  to  the  authorized  census  repents;  and  of  the  local  divisions 
of  a  county  or  state,  858. 

Opinion, 

Statements  of  the  engineer  to  an  injured  brakeman,  two  minutes 
after  the  accident  occurred,  that  it  would  not  have  happened,  if  Uie 
engine  had  been  repaired  the  night  before,  not  admissive,  565. 

Physical  Examination, 

The  Court  bjrits  power  of  discovery  conferred  by  statute  cannot 
compel,  at  the  instance  of  the  defendant,  the  plaintiff  in  an  action 
for  personal  injuries,  to  submit  to  a  physical  examination  in  advance 
of  the  trial,  142. 

Privileged  Communications, 

Production,  by  wife's  administrator,  of  letters  between  husband 
and  wife,  where  both  are  dead,  not  prohibited  by  a  law  merely  affect- 
ing the  competency  of  a  husband  or  wife  as  a  witness  agamst  the 
other,  502. 

A  criminatory  letter  given  unsealed  by  the  accused  to  his  daughter 
for  his  wife,  is  privileged  in  the  hands  of  either,  but  not  in  the  hands 
of  another  daughter,  who  secured  it  before  delivery,  286. 

Doctrine  does  not  apply  to  a  solicitor  of  patents  who  is  not  an 
attomey-at-law,  286. 

Res  Gesta, 

In  a  trial  for  murder,  statement,  made  an  hour  afterward,  hj  the 
deceased  to  a  physician,  that  defendant  had  done  it  with  a  knife,  in- 
admissible, 502. 

Statements  made  by  an  injured  brakeman  immediately  after  the 
accident,  as  to  matters  other  than  those  which  occurred  prior  to  the 
accident,  are  admissible,  565. 

In  atrial  for  murder,  evidence  that  immediately  after  the  killing, 
the  accused  started  off,  and  a  bystander  said,  "Call  the  police," 
whereupon  he  snapped  his  rifle  at  her,  was  properly  admitted,  219. 

Unfriendly  Witness. 

Where  it  appears  merely  that  a  witness  is  not  friendly,  and  not  that 
he  was  actuated  by  ill  will,  the  testimony  may  be  disregarded  only 
where  it  is  knowingly  and  wilfully  untrue  as  to  a  material  fact, 
502. 

EXECUTION.    S^  Judicial  Sale, 
Levy  on  Growing  Crops, 

May  be  made  at  any  time  after  planting  or  sowing,  606. 

It  is  sufficient,  for  the  officer  to  enter  and  announce  that  he  levies 
upon  the  crops,  607. 

In  States  where  growing  crops  may  be  seized,  the  lien  of  execution 
binds  them  from  the  delivery  of  the  writ  to  the  sheriff,  607. 

Where  the  right  of  levy  is  limited  by  statute,  the  right  of  lien  does 
not  attach  until  the  levy  is  allowable,  607.  . 

After  the  levy  made,  the  property  is  in  custodia  legis  and  is  not 
liable  for  distress  for  rent,  607. 

Levy  upon /m^::^!^  naturales  is  absolutely  void,  607. 

Execution  creditor  may  wait  until  the  crop  is  absolutely  ripe,  befofe 
selling  it,  and  the  death  of  the  defendant  before  that  tmie  will  not 
affect  the  validity  of  the  levy  and  sale,  608. 
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The  proper  practice  is  to  wait  until  the  crop  is  ripe,  but  the  plain- 
tiff may  elect  otherwise,  608; 

For  the  sale  to  be  valid,  the  officer  need  not  eo  inside  the  field,  but 
must  be  within  a  distance  convenient  for  the  bidders  to  view  the  crop; 
and  a  sale  at  the  distance  of  two  miles  is  void,  608. 

Crops  raised  by  a  tenant  by  curtesy  on  lands  of  the  wife  are  liable 
onl^  (or  his  debts;  but  those  on  land  held  by  husband  and  wife  by 
entireties  are  held  by  them  in  the  same  manner  as  the  land,  608. 

The  lessee  of  land  is  the  sole  owner  of  crops  raised  thereon,  as 
against  the  lessor;  but  where  land  is  let  on  shares,  the  ownership 
of  the  crops  is  a  pure  question  of  intention,  to  be  determined  by  the 
terms  of  the  letting,  6o§. 

In  some  States,  certain  crops  have  been  exempted,  and  in  others 
the  common  law  right  of  levy  has  been  limited  by  statute,  but  the  best 
course  is  that  of  Kentucky,  where  the  levy  is  permitted,  but  sale  for- 
bidden until  the  crop  is  ripe,  610. 

EXECUTORS  AND  ADMINISTRATORS.   See  Conflict  of  Laws, 
Ancillary  Administration, 

Indorsee  of  foreign  executor  may  recover  without  additional  ad- 
ministration if  there  are  no  domestic  creditors  and  the  State  of 
decedent*s  domicil  does  not  prohibit  such  transfer,  222,  882, 884,  885, 
886,891. 

Employment  0/ Agent, 

Executors  having  testamentary  authority  to  sell  real  estate  may 
employ  an  agent,  and  the  estate  is  liable  for  his  commissions,  761. 

Title, 

Derived  from  a  grant  of  administration  does  not  extend  beyond  the 
territory  of  the  government  that  grants  it,  881. 

EXTRADITION. 
Between  States, 

The  rule  in  foreign  extradition  cases,  that  the  accused  can  be  tried 
only  for  the  crime  specified  in  the  warrant,  applies  in  like  cases 
between  the  States,  59. 

Privilege  of  Accused, 

Accused  may  assert  before  the  trial  his  privilege  of  objecting 
thereto  on  the  ground  that  he  is  indicted  for  a  crime  other  than  that 
for  which  he  was  extradited,  although  he  did  not  so  plead  in  abate- 
ment of  the  indictment,  and  plead  not  guilty,  59. 

Warrant  as  Evidence. 

Issuance  \&  prima-facie  evidence  only  that  the  person  demanded  is 
a  fugitive  from  justice,  429. 

FRAUD.    See  Agency y  Deceit,  Real  Estate  Brokers. 
FRAUDULENT  CONVEYANCE. 
Conveyance  of  Patent, 

Insolvent  patentee  cannot  sell  patent  to  a  company  and  have  stock 
issued  in  his  wife's  name  when  she  paid  nothing  therefor,  61. 

Conveyance  by  Insolvent, 

-Conveyance  of  land  to  a  son  by  a  father  who  believes  himself  to  be 
solvent,  but  is  really  insolvent,  will  not  be  set  aside  as  a  fraud  on 
creditors,  58. 

Conveyance  to  Accommodation  Endorser,  * 

Conveyance  of  land  the  day  before  his  assignment,  by  the  maker 
to  the  accommodation  endorser  of  a  note  in  consideration  of  the 
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latter*s  agreement  to  pay  the  note  and  a  mortgage,  will  not  be  set 
aside  when  the  obligations  assumed  represented  Uie  value  of  the 
land,  502< 

Notice  of  Fraud, 

When  an  agent  for  the  purchase  of  realty  has  notice,  before  pajring 

Eurchase  money,  of  the  fraudulent  character  of  the  conveyance  to 
is  principal,  it  will  be  set  aside  on  application  of  the  grantor's 
creditors,  though  the  grantee  had  no  personal  knowledge  of  the 
fraud,  58. 

FIRE  INSURANCE. 
Arbitration. 

Provision  as  to  arbitration,  in  a  policy  transferred  to  apd  accepted 
by  a  mortga|;ee,  binds  the  latter,  but  result  of  an  arbitration  between 
insurer  and  msured  does  not,  286. 

Compliance  with  a  provision  for  the  selection  of  appraisers  and  an 
award  tn  case  of  dispute  as  to  amount  of  loss  is  a  condition  precedent 
to  the  maintenance  of  an  action  by  the  assured;  and  a  failure  to 
all^e  such  compliance  in  the  complaint  is  fatal  to  the  plaintifiPs 
case,  629. 

The  non-compliance  of  the  assured  with  the  provision  in  the  policy 
that  iosses  shall  be  submitted  to  arbitration  before  suit  brought,  is  no 
defence  where  the  company  denied  all  liability  when  the  a<Qustment 
was  sought,  806. 

Conditions  of  Policy, 

Use  of  open  lights  in  repairing  a  mill  does  not  vitiate  a  policy  for- 
bidding them  where  repairs  are  permitted  which  cannot  be  made 
without  their  use,  220. 

Construction  of  Policy, 

Written  slip  attached  to  a  policy  privil^^g  the  use  of  the  premises 
for  *' hazardous  or  extra-hazardous  purposes*'  negatives  a  printed 
clause  prohibiting  the  use  of  benzine  or  other  explosives,  627. 

Limitation  oj  Right  of  Action, 

Where  the  right  of  action  is  limited  to  one  year  from  the  date  of 
the  fire,  and  the  cdmpany  is  permitted  sixty  da3rs  after  proof,  etc.,  to 
pay  the  loss,  the  limitation  does  not  begin  to  run  until  the  expiration 
of  the  sixty  days,  807. 

State  Regulation  of 

Statute  making  it  a  misdemeanor  for  any  person,  agent  or  corpora- 
tion to  pay  or  receive  any  premium  without  a  license  under  State  law, 
applies  only  to  the  insurer,  not  the  insured,  215. 

StaU  Statutes, 

Pennsylvania,  1873,*  1887,  215. 
Transfer  of  Policy, 

Policy  not  rendered  void  by  transfer  of  interest  of  one  partner  to 
another  partner  without  company's  consent,  503. 

FIREWORKS.    See  Negligence, 
FISHERIES.    See  Police  Power, 
FORCIBLrE  ENTRY. 
Detainer  by  Servants. 

Owner  of  property  is  entitled  to  enter  forcibly,  when  he  is  forcibly 
detained  by  his  servaflts,  notwithstanding  the  statutes  forbidding 
forcible  entry  as  a  breach  of  peace,  558. 
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But  where  a  prompt  and  e£Scient  remedy  for  8uch  forcible  detainer 
is  afforded  by  the  law,  the  legality  of  a  forcible  entry  is  questionable, 
556.  691. 

HABEAS  CORPUS 

Is  the  appropriate  remedy  to  obtain  discharge  from  imprisonment 
under  an  order  or  process  which  is  ultra  vires  of  the  court,  59. 

HUSBAND  AND  WIFE.    See  Divorce,  Married  IVomen,  Slander, 
Action  for  Death  0/ Husband, 

Where  a  Colorado  statute  gave  the  right  to  sue  to  the  heir  or  heirs 
of  the  deceased  upon  the  failure  of  the  husband  or  wife  to  sue  within 
one  year  afler  the  death;  and  a  wife  suffered  a  non-suit  in  an  action 
brought  within  the  year,  she  was  not  barred  from  bringing  another 
action  two  weeks  after  the  non-suit,  though  nineteen  months  after 
the  husband's  death,  624. 

Action  for  IVi/e^s  Services, 

Husband's  common  law  right  to  recover  liot  abrogated  by  New 
York  statutes,  503. 

Husband*  s  Agency  for  Wife, 

Where  the  husband  is  the  general  agent  for  the  wife  to  sell  her 
property,  an  agent  employed  by  him  for  that  purpose  is  duly  author- 
ized, 760. 

Vicious  Dog  of  Husband, 

Where  by  statute  a  wife  is  given  same  pro{>erty  rights  as  a  feme 
sole,  she  is  liable  for  injuries  caused  by  a  vicious  dog  kept  on  her 
property  by  her  husband  with  her  consent  and  allowed  to  escape,  904. 

Wife^s  Agency  for  Husband. 

Ordinary  authority  of  wife  for  her  husband  is  not  sufficient  to  give 
authority  to  an  agent  to  sell  husband's  lands,  760. 

Wife's  Right  of  Action, 

Iif  Indiana,  wife  can  sue  alone  for  enticement  of  husband,  220. 
Statutes, 

Affecting  wife's  right  of  action  have  been  passed  in  Indiana,  220. 

INJUNCTION. 

To  Restrain  Crimes, 

Will  issue  to  restrain  members  of  a  labor  union  from  threatening 
or  molesting  employees  of  a  mining  company  or  entering  its  works, 
782. 
Will  issue  to  restrain  criminal  acts  which  injure  property,  796. 

To  Restrain  Libel, 

Generally,  equity  will  not  restrain  a  libel,  784,  787. 

Exceptions  to  the  rule:  (a)  Publication  of  matter  tending  to  pre- 
judice the  public  mind  as^ainst  suitors  in  the  court,  (b^  Publication 
of  letters  containing  a  libel,  not  belonging  to  him  who  published 
them,  (c)  Where  one  does  anything  that  would  lead  buyers  to  sup- 
pose that  his  goods  are  the  goods  of  another,  {d)  Where  one  uses 
another's  name  so  as  to  renaer  that  other  liable  to  lose  his  property » 
(e)  Where  one  threatens  another  man's  employees  or  customers,  782^ 
787,  788,  789,  790- 

Although  the  general  rule  is  that  equity  will  not  restrain  a  libel, 
yet  it  should  be  waived  where  an  act  injures  property,  although  it  is 
also  a  libel,  791,  796. 

Public  Records,    See  Mandamus, 

Injunction  is  the  proper  remedy  to  prevent  the  custodian  of  records 
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from  interfering  with  a  corporation  in  the  exercise  of  its  right  of 
access  to  them,  which  is  clearly  established,  769. 

And  is  the  remedy  yroperhr  applicable  to  cases  where  the  rijght  of 
examination  claimed  is  not  for  a  single  instance,  but  for  a  continuous 
period  of  time,  771,  773,  774. 

INSOLVENCY.    See  Banks,  Bills  and  Notes, 

Equitable  Set-off, 

A  bank  holding  the  notes  of  an  insolvent  depositor  may  set-oflf 
their  amount  agamst  his  deposit,  although  they  have  not  matured  at 
the  time  of  his  assignment  for  the  benefit  of  creditors,  as  insolvency 
alone  is  sufficient  ground  for  the  application  of  the  doctrine  of  equit- 
able set-off,  469. 

The  doctrine  of  equitable  set-off  is  applied: 

(i)  Where  at  the  time  of  insolvency  both  the  debt  due  to  the  in- 
solvent, and  that  due  from  him  have  matured,  484. 

(a)  But  a  depositor  in  an  insolvent  savings  bank  may  not  set-off 
the  amount  of  his  deposit  against  his  indebt^ness  to  the  bank,  485. 

(2)  Where  the  &ebt  from  the  insolvent  is  due  at  the  time  of  in- 
solvency, but  the  debt  to  him  matures  subsequently,  485. 

(a)  But  a  deposit  in  an  insolvent  national  bank  may  not  be  set-off 
against  a  debt  due  to  bank  which  matures  after  its  insolvency:  Arm- 
strong V,  Scott.  36  Fed.  Rep.,  63,  485. 

Contra^^  Yardley  v.  Clothier,  49  Fed.  Rep.,  337,  approved,  486. 

(3)  The  ri^ht  to  set-off  the  debt  of  an  insolvent  which  matures  sub- 
sequent to  insolvency,  against  a  debt  due  him  at  that  time,  on  the 
ground  that  insolvency  alone  is  a  basis  sufficient  for  the  application 
of  the  doctrine,  is  involved  in  doubt;  but  the  affirmative  seems  pre- 
ferable, 488. 

INTERSTATE  COMMERCE.    See  Actions— Constitutional' Law, 
Bridges, 

In  absence  of  Federal  Legislation  a  State  may  erect  within  its 
limits  a  bridge  over  a  navigable  stream  which  extends  beyond  the 
boundaries  of  the  State,  501. 

Where  a  State  entered  into  a  contract  with  the  owners  of  a  bridge 
over  a  navigable  stream  which  was  the  boundary  of  two  States,  by 
which  it  was  permitted  to  tax  the  bridge  as  realty,  such  a  tax  was  not 
a  regulation  of  commerce,  57,  58. 

Discrimination  in  Rates, 

*•  Party  rate  "  tickets  issued  by  a  railroad  for  transportation  of  ten 
or  more  persons  between  points  in  different  States  at  a  lower  rate 
than  individual  trip  tickets,  not  a  violation  of  the  Act,  February  4, 
1887,  prohibiting  unjust  discrimination,  566. 

A  proceeding  to  restrain  a  railroad  company  from  discriminating 
in  rates  of  freight  is  not  defective,  becau^  it  does  not  join  as  a  defen- 
dant a  connecting  carrier  participating  with  defendant  in  the  carriage 
between  certain  points,  712. 

Competition  no  justification  for  discrimination,  712. 

Constitutionality  of  condemnation  of  rates  as  unreasonable,  which 
the  charters  of  carriers  permit  them  to  charge,  163. 

Would  the  exercise  of  an  absolute  power  to  fix  rates  involve  a  de- 
privation of  property  "  without  due  process  of  law?  **  165. 

The  section  of  the  Act,  prohibiting,  does  not  compel  any  railroad 
to  receive  freight  from  a  connecting  line  and  tran«x>rt  the  same  in 
the  cars  in  which  it  is  tendered,  and  to  pay  the  usual  mileage  on  such 
cars,  808. 

Nor  is  a  railroad  receiving  freight  from  a  connecting  line  compelled 
to  advance  or  assume  the  payment  of  charges  due  thereon  from  the 
point  of  origin  to  the  connecting  line,  808. 
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Drummer's  Tax, 

Tax  of  two  and  one-half  per  cent,  on  gross  commissions  of  brokers 
who,  having  obtained  a  license  to  do  a  general  merchandise  business, 
negotiate  sales  for  non-resident  firms  exclusively,  not  a  regulation  of 
commerce,  425. 

Result  of  the  decision,  496. 

Insurance, 

An  agency  of  a  foreign  corporation  to  deliver  policies  is  not  com- 
merce m  the  sense  that  the  business  cannot  be  taxed  by  State,  214. 

Interstate  Commerce  Commission, 

The  Anthracite  trade  situation,  154. 

Findings  of  fact  as  evidence  in  the  Circuit  Courts,  137,  156. 

Constitutionality  of  Act,  February  4,  1887,  161. 

License  Tax, 

State  Statute  imposing  on  a  certain  trade  a  license  tax  on  total 
purchases  in  and  out  of  the  State,  not  a  regulation  of  interstate  com- 
merce, 285. 

Upon  grocers  and  druggists  on  gross  purchases  made  by  them  of 
certain  articles,  whether  within  or  without  the  State,  constitutional, 
406. 

A  fixed  license  tax  upon  all  sewing  machine  companies  doing  busi- 
ness within  the  State,  is  constitutional  as  applied  to  companies 
whose  plants  were  in  other  State,  805. 

Liquors, 

It  is  not  a  regulation  or  interference  with  interstate  commerce  for 
a  State  u^ider  its  liquor  laws  to  arrest  and  prosecute  a  citizen  of  a 
foreign  State  for  sending  to  its  citizens  orginal  packages  of  liquor 
marked  **  C.  O.  D.; "  the  contract  of  sale  not  being  executed  until  the 
arrival  of  the  goods  at  their  destination,  612,  614,  619. 

Logging, 

Maryland  Statute,  prohibiting  claimants  of  Iog:s  blown  upon  the 
shores  of  Chesapeake  Bay  from  removing  them  without  payment  of 
a  fee  for  each  log  to  the  owner  of  the  shore,  not  a  regulation  of  inter- 
state commerce,  although  the  logs  may  have  come  trom  beyond  the 
State,  626. 

Natural  Gas. 

Indiana  Statute,  forbidding  transportation  of  gas  at  a  greater  pres- 
sure than  300  pounds,  not  a  regulation  of  commerce,  although  an 
Indiana  company  had  commenced  to  build  a  plant  suitable  for  pres- 
sure of  420  pounds,  necessary  to  force  gas  to  points  in  Illinois,  425. 

Oleomargarine, 

State  prohibition  of  manufacture  and  sale,  ap^ly  to  sales  within 
the  State  of  foreign  manufactured  oleomargarine,  is  not  a  regulation 
of  commerce,  426. 

Original  Package, 

Sale  of  two  pound  package  from  ten  pound  tub  of  oleomargarine, 
'  not  protected  as  a  sale  in  original  package,  426. 

Where  bottles  of  liquor  were  delivered  for  transportation  to  a  car- 
rier who,  without  the  consignor's  knowledge,  placed  them  in  boxes  in 
which  they  were  received,  the  bottles  and  not  the  boxes  were  original 
packages,  710. 

Oysters, 

Act  of  State  legislature  prohibiting  shipment  from  the  State  of 
03rsters  in  shell  taken  from  State  waters,  not  unconstitutional,  424. 
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Penalty  for  Delayed  Shipment, 

Imposition  of  penalty  without  the  shipper's  consent,  for  neglect  to 
forward  freight  \ox  more  than  five  days  after  delivery  for  shipment, 
not  unconstitutional,  426. 

Railroads, 

State  may  tax  railroad  property  as  property,  though  used  in  inter- 
state business,  provided  it  is  within  the  State,  206,  207. 

Tax  on  a  railroad  for  its  franchise,  based  on  gross  profits,  and  the 
proportion  of  its  lines  within  the  State  to  its  whole  number  of  lines, 
not  unconstitutional,  217. 

Tax  on  capital  stock,  based  on  the  number  of  cars  within  the 
State,  is  constitutionaL  although  the  cars  are  engaged  in  interstate 
commerce,  207. 

Tax  on  gross  receipts  derived  from  transportation  between  two 
points  in  a  State  is  valid,  although  the  route  was  by  way  of  points  in 
another  State,  the  transportation  being  continuous,  500. 

IMMIGRATION  LAWS.    Stt  Constitutional  Law, 
Construction  of. 

The  Treasury  Department  having  final  decision  on  the  right  of 
aliens  to  land,  the  Circuit  Court,  on  a  writ  of  habeas  corpus,  can  de- 
termine only  whether  a  final  decision  has  been  rendered,  224. 

INSURANCE.    See  Fire  Insurance— Life  Insurance— Marine  Insur- 
ance, 
INTERNATIONAL  LAW.    Sec  Conflict  of  Laws—Law  of  the  Flag, 
Jurisdiction  of  nations  over  straits,  sounds  and  ba^s,  590. 
Rights  of  England  and  the  United  States  in  Behrmg  Sea,  590,  713. 
809. 

JUDICIAL  SALE. 
Invalidated  by  Officer's  Unauthorized  Act, 

In  a  suit  brought  under  a  statute  rendering  a  county  officer  liable 
to  the  purchaser  for  sale  of  land  for  taxes  which  have  been  paid,  it  is 
a  good  defense  that  the  officer  acted  beyond  his  authority  in  receivin^^ 
in  payment  other  than  cash  from  the  purchaser,  223. 

Powers  of  Auditor  in  Distribution, 

In  distributing  funds  received  from  judicial  sale,  an  auditor  must 
accept  the  extent  of  lien  of  a  judgment,  as  certified  to  him  by  the 
custodian  of  the  record,  504. 

Title, 

Purchaser  of  trunk  afterward  found  to  contain  certain  choses  in 
action  belonging  to  judgment  debtor,  did  not  take  title,  as  common 
law  rule  prevails,  except  where  changed  by  statute;  that  choses  in 
action  general!  v  cannot  be  taken  in  execution,  59. 

Reversal  of  decree  for  errors  or  irregularities  will  not  affect  title  of 
purchaser  in  good  faith,  where  the  Court  had  jurisdiction  to  pass  the 
decree,  628. 

JUDGMENT.  See  Admiralty,  Attorney  and  Client, 
JURISDICTION.  See  Courts— United  States  Courts, 
JURY. 

Competency  of  Juror, 

Membership  in  temperance  society  ne  disqualification  in  trials  for 
violation  of  liquor  laws,  61. 

JUSTICE  OF  THE  PEACE.    See  Attachment, 
LABELS.     See  Trademarks, 
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,     LAND.    See  Real  Estate  Broker, 

Adjoining  Owners, 

One  who  engages,  in*  an  industry  on  his  own  land  and  thereby  in- 
jures adjoining  land  of  another,  is  liable  if  the  industry  has  no  con- 
nection with  the  soil  or  subjacent  strata,  27. 

Coal  Lands,    See  Mines  and  Mining, 

Casement,    See  Damages — Landlord  and  Tenant — Railroads, 

Embletnents,    See  Execution, 

Are  ^its  of  the  earth  produced  by  annual  cultivation  {Jruclus  in- 
dustriales).  They  are  personal  property,  and  as  such  may  be  con- 
yeyed  by  parol  and  levied  upon  and  sold  under  execution,  602. 

While  the  intention  of  the  common  law  was  to  include  among 
fructus  industriales  only  such  products  as  were  not  annexed  to  the 
soil,  but  which  required  annual  renewal,  yet  the  modem  tendency 
is  to  regard  the  fruits  of  trees  which  require  high  cultivation  as 
fructus  industriales^  606.  , 

Fixtures, 

There  must  not  only  be  ph3rsical  annexation,  but  a  unity  of  title* 
so  that  a  conveyance  of  the  realty  would  of  necessity  also  convey 
the  fixture,  502. 

Fructus  NaturaUs, 

Are  spontaneous  products  of  the  earth  requiring  little  or  no  cul- 
tivation. They  partake  of  the  realty,  but  become  personalty  upon 
severance  therefrom,  606. 

Lateral  Support, 

Owner  of  ground  is  liable  to  an  adjacent  owner  for  an  injury  to 
his  right  of  lateral  support,  caused  oy  a  contractor  who  makes  an 
excavation  thereon,  359. 

Natural  Use  of. 

Is  one  having  a  necessary  connection  with  the  soil  or  subjacent 
strata,  27,  40. 
Manufacture  of  coke  not  a  natural  use,  27. 
Mining  as  a  natural  use  of  land,  44. 

Partition,    See  Dower, 

Where  the  premises  are  occupied  according  to  a  parol  partition, 
such  partition  is  a  ^ood  defense  to  an  action  brought  to  recover  the 
possession  in  violation  of  the  partition,  631. 

Ejectment  will  not  lie  to  recover  possession  of  an  allotment  by 
parol  partition,  as  the  plaintiff  must  rely  upon  a  legal  title  and  not 
upon  an  equity,  631. 

Remainder.    See  Liquor  Laws, 

Subjacent  Support.    See  Eminent  Domain, 

Vendor*  s  Lien, 

Where  vendors  of  real  estate  endorse  a  promissory  note  to  secure 

the  balance  of  purchase  money,  they  thereby  waive  their  lien  upon 

the  land,  64. 

LANDLORD  AND  TENANT. 
Implied  Covenant, 

That  the  house  is  fit  for  immediate  habitation  is  in  a  lease  of  a  com- 
pletely furnished  house  at  a  summer  resort,  566. 
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Liability  of  Landlord  to  Third  Persons.    • 

Not  liable  for  injuries  caused  b^  defective  steps,  to  a  person  who 
had  been  in  the  house  without  an  mvitatiqn,  express  or  implied,  from 
the  tenant,  628. 

Right  of  Action. 

Owner  of  land  can  maintain  action  for  damages  for  impairment  of 
his  easements  by  a  railroad  company,  while  his  lot  is  in  the  posses- 
sion of  his  lessee,  144. 

LAW  OF  THE  FLAG. 

Ship-owner  sending  his  vessel  into  a  foreign  port  givts  notice  by 
his  flae  that  he  intends  the  law  of  that  flag  to  regulate  contracts 
enteredinto  with  the  ship  master,  193. 

The  intentions  of  the  parties  are  the  test  to  determine  if  the  law 
is  to  apply.  In  the  absence  of  affirmative  evidence  of  such  intention, 
the  presumption  favors  the  lex  loci  contractus ^  194. 

In  English  cases  of  affreightment,  the  presumption  in  the  absence 
of  evidence  of  intention  favors  the  law  of  the  flag.  This  presump- 
tion is  not  conclusive,  194,  195. 

Effect  of  the  Law  upon  Authority  of  Master, 

Master  has  no  greater  authority  to  bind  the  ship-owner  by  way  of 
h3rpothecation  or  afireightment  than  is  conferred  by  the  law  of  the 
flag,  ^95,  196. 

In  the  United  States  the  decisions  have  not  been  uniform;  nolle  in 
exact  accord  with  the  English  cases,  197. 

Master  is  authorized  to  deal  with  the  cargo  in  accordance  with  the 
law  of  the  flag,  unless  his  authority  has  been  expressly  limited  at 
the  time  of  the  agreement,  198. 

Effect  of  the  Law  upon  Contracts  of  Affreightment. 

In  the  absence  of  contrary  evidence,  the  English  rule  presumes 
the  intention  to  have  been  in  favor  of  the  law,  199. 
In  the  United  States  the  lex  loci  contractus  prevails,  199. 

LEGISLATURE. 
Apportionment  Acts. 

Acts  of  a  legislature  in  apportioning  its  members  will  be  declared 
unconstitutional  where  the  inequalities  between  population  and  rep- 
resentation manifest  an  abuse  of  the  limited  discretion  reposed  in  the 
legislature  by  the  Constitution,  855,  856,  857,  858,  859. 

But  the  non- apportionment  of  extra  members  to  counties  having 
the  largest  surplus  over  the  representation,  and  awarding  them 
to  counties  having  a  less  surplus  does  not  evince  an  abuse  of  1^- 
islati ve  discretion ,  85 1 . 

Where  the  Constitution  requires  an  apportionment  to  be  made  **  as 
nearly  as  may  be,''  the  abuse  of  the  discretion  thus  vested  must  be 
gross  to  warrant  judicial  interference,  851. 

In  reviewing  such  an  act,  the  courts  will  consider  all  conditions 
which  make  an  equable  apportionment  difficult,  and  the  results  which 
may  follow  a  decision  against  the  Act,  851. 

Validity  of  an  apportionment  act  may  be  called  in  question  by  qtio 
warranto i  mandamus  or  injunction^  801. 

But  in  order  to  secure  a  decree,  the  controversy  must  be  made 
against  some  officer  whose  duties  are  ministerial,  and  is  therefore 
amenable  to  the  power  of  the  Court  to  compel  execution  of  its 
judgment,  861. 

Gift  of  Public  Money. 

Prohibition  of,  in  State  constitution,  is  violated  by  an  appropria- 
tion for  a  claim  for  which  the  State  is  not  liable,  286. 
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LimHati<ms  of  State  Power.    See  Constitutional  Law. 

Power, 

To  declare  acts  done  within  the  State  unlawful  or  criminal  is, 
beyond  constitutional  limitations,  unquestioned,  213. 

LEGISLATIVE  AND  JUDICIAL  POWER,  DISTINCTION  BETWEEN, 

433. 

Separation  of  governmental  functions  in  England,  4^13. 
Di£Ferentiation  of  governmental  powers  in  the  United  Stales,  435.  • 

Judiciary* s  Power  to  Review  Acts  of  Apportionment.    See  Legisla- 
ture. 

Although  the  acts  of  a  legislature  in  apportioning  its  members 
are  distinctly  political,  not  legislative,  they  are  reviewable  by  the 
courts,  854,  855. 

Legislature  Cannot  ^ncroach  Upon  Judiciary. 
Granting  appeals  in  special  cases,  4^9. 

Interference  with  the  course  of  pending  cases,  before  judgment,  439. 
Curing  jurisdictional  defects  in  judici^  proceedings  by  subsequent 
legislation,  440. 

Vesting  judicial  power  in  a  member  of  the  bar  to  try  a  case  in 
which  a  judge  is  interested,  450. 
Admitting  attorneys  to  practice,  451. 

Legislatures'"  Right  to  Impose  Extra-judicial  Duties  upon  Judiciary ^   ' 

453. 

As  supervisors  of  election,  453. 

Police  judge  as  ex-officio  police  commissioner,  454. 

As  advisers  to  other  departments  of  government,  456. 

Powers  Legislative  rather  than  Judicial. 

Organization  of  municipal  corporations  and  regulations  of  their 
boundaries,  440-445. 

Creation  of  business  corporations,  448. 

LIBEL.    See  Slander  and  Libel. 
LIEN. 
For  Board  of  Horse. 

Keeper  of  livery  stable  acquires  no  lien,  where  the  horse  was  left 
by  a  bailee  without  authority  from  the  owner,  566. 

LIFE  INSURANCE. 
Beneficiaries. 

Where  a  policy  was  pavable  to  the  wife  of  the  insured,  if  living, 
and  if  not,  uien  to  her  children;  and  the  wife  and  a  daughter  died 
during  insured*s  lifetime,  the  representatives  of  the  daughter  took 
nothing,  as  her  interest  was  contmg^ent  upon  survival.  567. 

A  policy  payable  to  children  of  msured  is  not  collectable  by  the 
administrator,  where  insured  died  before  birth  of  children,  61. 

Cancellation  of  Policies. 

Outstanding  policies  issued  before  the  passage  of  an  Act  requiring 
compliance  therewith,  or  the  charters  of  the  companies  to  oe  for- 
feited, are  not  thereby  cancelled.  61. 

Conditions  of  Policy. 

Provision  that  policy  shall  be  void  if  premium  is  not  paid  when 
due,  not  affected  by  custom  of  the  company  to  accept  payment 
within  thirty  days,  221. 
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Premiums, 

If  company  accepts  payments  of  over-due  premiums,  thereby  lead- 
ing the  insured  to  expect  the  condition  will  not  be  enforced,  the 
policy  cannot  be  forfeited  for  a  delay  in  payment,  429. 

Presumption  as  to  Cause  of  Death, 

Where  the  cause  of  death  was  insanity,  and  the  insured  was  found 
dead,  the  circumstances  of  death  being  unknown,  the  presumption 
is  that  the  death  was  natural  or  accidental,  807. 

•  LIMITATIONS,  STATUTE  OF.     See  Equity, 

LIQUOR  LAWS.    See  Interstate  Commerce— Jury, 

Constitutionality, 

Act  making  it  illegal  to  make,  sell,  g^ve,  etc,  intoxicatin|^  liquors 
within  a  radius  of  three  miles  of  a  home,  not  made  unconstitutional 
by  vesting  in  the  superintendent  of  the  home  authority  to  grant  or 
withhold  the  privilege  of  making,  etc.,  the  prohibited  articles,  50J. 

Damages  from  Illegal  Sale, 

Where  the  lessor  of  premises  against  which  the  action  for  dam- 
ages is  maintained  has  but  a  life  estate,  the  estate  in  remainder  is 
not  liable,  903. 

Evidence  of  Illegal  Sale, 

Where  witness  for  the  State  cannot  fix  the  date  of  any  sale  to 
which  he  has  testified,  the  Court  will  not  compel  counsel  for  the 
State  to  elect  upon  which  sale  he  would  demand  a  conviction,  367 

Social  Club, 

Formed  to  evade  the  liquor  laws,  will  not  be  tolerated  by  the 
courts,  862. 

Is  subject  to  the  provisions  of  a  city  ordinance  requiring  licenses 
to  be  obtained  by  retail  liquor  stores,  62. 

License  Law  of  South  Carolina  not  applicable  to  bona  fide  dub, 
221. 

Must  a  social  club  take  out  a  license  ?    861,  866,  892. 

Decisions  upon  the  right  of  bona  fide  clubs  to  sell  liquor  without  a 
license  to  members  are  confiictin|^,  but  those  upholding  the  right,  do 
so,  (a)  by  regardiuj^  such  furnishing  of  liquor  to  members  not  tech- 
nically a  "sale  '*  within  the  meaning  of  the  License  Acts,  but  a  dis- 
tribution of  property  among  co-owners,  (b)  By  a  liberal  interpreta- 
tion of  the  law,  applying  it  only  to  persons  who  engage  in  the  liquor 
traffic  for  personiu  profit,  863,^864,  865. 

Decisions  denying  to  bona  fide  clubs  the  right  to  sell  liq^uors  with- 
out a  license  to  its  members,  do  so,  by  considering  such  distribution 
a  *'  sale  '*  of  liquors,  and  the  wrongdoer  liable  to  the  penalties  of  the 
license  and  prohibition  laws,  866. 

MALICIOUS  PROSECUTION. 
Advice  of  Counsel, 

Taking  and  acting  upon  advice  of  counsel  rebuts  the  inference  of 
malice  arising  from  want  of  probable  cause,  807. 

Probable  Cause. 

What  constitutes,  not  a  question  for  jury,  287. 
Where  goods  were  delivered  by  a  carrier  to  the  vendee  before  pay- 
ment therefor,  which,  it  appeared,  was  contrary  to  the  contract,  and 
the  vendee  used  and  refused  to  pay  for  them,  probable  cause  was 
shown  for  the  arrest  of  the  venaee  for  fraudulently  contracting  a 
debt,  368. 
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MANDAMUS.    See  Legislature. 
Public  Records. 

The  weight  of  jyractice  favors  procedure  by  mandamus  as  the  pro- 
per remedy"  for  interference  with  the  right  of  examination  of  public 
records,  770. 

But  the  remedy  is  properly  a{>plicab1e  only  to  cases  where  a  single 
exercise  only  of  the  right  is  claimed,  771,  774. 

MARINE  INSURANCE.  ^ 

Lien. 

Under  general  maritime  law  no  lien  exists  upon  a  vessel  for  unpaid 
premiums,  365. 

MARRIED  WOMEN. 
Liability  on  Bond.    S^  Conflict  of  Laws. 
Separate  Estate. 

Cannot  be  charged  with  husband's  debt,  simply  because  the  wife 
encloses  money  and  asks  further  credit  from  the  creditor,  503. 

Under  a  trust  deed  providing  for  a  tran^ier  by  the  trustee  to  the 
wife,  if  requested,  after  the  husband's  death,  she  '*  being  discovert," 
the  wife's  right  to  a  reconveyance  is  not  defeated  by  a  second  mar- 
riagCi  430. 
Trusts. 

A  trust  created  to  secure  property  from  a  husband  will  not  be  dis- 
solved, even  after>divorce,  where  ehildren  who  are  beneficially  inter- 
ested have  not  consented  to  its  termination,  64. 

MASTER  AND  SERVANT.    See  ForcibU  Entry— Negligence. 

The  relation  is  purely  one  of  State  control  and  regulation,  500. 
Dangerous  Business. 

Master  is  liable,  if  knowing  the  danger,  he  commands  his  servant 
to  return  to  work,  220. 

Danger  incurred  by  employee  in  using  steps  when  leaving  work, 
not  a  risk  of  employment,  221. 

Eight  Hour  Law. 

Where  by  a  statute  work  overtime  by  agreement  is  permitted  for 
an  extra  compensation;  yet  there  must  be  an  agreement  to  permit 
recovery  of  wages  for  work  over  the  legal  eight  hours,  805. 
Fellow  Servant, 

Gangwayman  employed  by  stevedore  to  unload  a  vessel  not  a  fel- 
low servant  of  winchman  employed  by  ship  owners,  431. 

Inspector  of  freight  cars  not  a  fellow  servant  with  a  brakeman, 
627. 

Intitnidation  of  Employees. 

Equity  will  restrain  by  injunction  the  members  of  a  labor  union 
from  interfering  with  complainant's  business  by  intimidation  of  em- 
ployees, 710. 

Labor  Union.    See  Injunction. 
Liability  for  Servants^  Act. 

An  employer  is  not  responsible  for  the  actions  of  an  employee  who 

carries  on  an  independent  business  and  who  is  not  subject  to  his 

control,  62. 

Tort  of  Servant. 

Liable  for  tort  of  conductor  in  having  a  passenger  imprisoned,  mis- 
taking him  for  another,  217. 


Digitized  by 


Google 


936  INDEX. 

MECHANICS*  LIENS. 
Rights  of  Sub-Contractors, 

Where  the  contractor  has  stipulated  that  no  lien  shall  be  filed,  the 
sub-contractor  has  no  right  of  lien,  386, 430. 

As  affected  by  the  contract  between  the  owner  and  the  original 
contractor,  discussed,  390-403. 

Constitutionality  of  Pennsylvania,  Act  June  8,  1891,  providing  that 
no  contract  made  with  the  owner  shall  defeat  right  of  sub-contractor 
to  file  lien,  386,  400. 

Sub-contractor's  right  of  lien  is  not  affected  by  the  default  of  the 
original  contractor  to  keep  his  agreement  with  the  owner  to  deliver 
the  building  free  of  all  liens,  entered  into  after  the  sub-contractor 
began  work,  and  of  which  he  had  no  notice,  71a 

MERCANTILE  AGENCY.    See  Agency, 

MINES  AND  MINING. 

Right  of  Mine  Lessee  to  Tunnel, 

Lessee  of  ''allthejnerchantable  coal  under  a  certain  tract,"  has 
the  right  to  tunnel  into  adjoining  mine  owued  by  him.  Grant  of  all 
coal  in  a  mine  is  a  grant  of  the  space  occupied  by  the  coal,  60,  61. 

Water  in  Mines, 

One  who  works  his  mine  in  a  usual  amd  proper  manner  is  not  liable 
for  damages  caused  by  water  flowing  intq  an  adjoining  mine  by  the 
natural  force  of  gravitation,  41, 42. 

MORTGAGES.    See  Actions, 

Chattel  Mortgages. 

Where  unrecorded  and  in  the  absence  of  fraud  on  the  part  of  the 
mortgagee,  take  priority  over  a  subsequent  recorded  mortgage  given 
to  secure  a  prior  indebtedness,  though  there  has  been  no  change  of 
possession,  57. 

A  subsequent  agreement  to  substitute  one  article  for  another  in  the 
mortgage,  and  to  such  effect  altering  the  wording,  does  not  affect  the 
date,  57.  • 

Foreclosure  sale  of  a  chattel  under  a  second  mortgage  does  not 
withdraw  it  from  the  operation  of  the  first  mortgage  Hen,  which  re- 
mains unaffected  until  discharged  by  satisfaction,  499. 

Decree  of  Sale. 

A  court  of  equity  may  decree  a  sale  so  as  to  satisfy  that  part  of  the 
debt  which  is  due  and  as  to  that  part  not  matured,  preserve  the  lien 
on  the  property  in  the  hands  of  the  purchaser,  143. 

Foreclosure, 

When  recovery  on  a  note  is  barred  by  the  Statute  of  Limitations, 
foreclosure  of  a  mortgage  given  to  secure  payment  of  the  note  is  also 
barred,  62. 

By  Married  Women,    See  Conflict  of  Laws, 

Mortgagee. 

In  possession,  not  accountable  for  profits  which  a  shrewder  man 
might  have  made,  430. 

In  Nebraska,  cannot  maintain  ejectment,  805. 

Assignee  of  mortgagee  stands  in  his  assignor's  shoes  and  is  entitled 
to  a  decree  of  a  foreclosure  and  sale  for  the  amount  due,  805. 
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Pennsylvania  Defeasance  Ad  of  1881. 

Since  the  Act,  providing  that  defeasance  must  be  contemporaneous 
with  the  deed,  in  writing,  signed,  sealed,  acknowledged  ana  recorded 
within  sixty  days  from  execution,  a  written  defeasance,  signed  and 
contemporaneous  with  a  deed  absolute  on  its  face,  will  not  be  ad- 
mitted to  convert  such  deed  into  a  mortgage,  378. 

Case  considered :  Sankey  v.  Hawley,  381. , 

Power  to  Mortgage, 

Implied  in  power  to  sell  generally,  18. 

But  not  where  testator  intends  an  *' out-and-out  '*  sale,  18.    * 
Presumption  as  to  testator*s  intent,  where  there  is  a  power  to  sell, 
coupled  with  a  trust  to  pay  debts,  19-26. 

Railroad  Mortgage, 

Mortgage  of  all  the  property  of  a  railroad,  appurtenant  to  or  neces- 
sary for  its  operation,  does  not  cover  land  granted  by  Congress  to  aid 
its  construction,  288. 

Recording, 

A  defeasance  executed  contemporaneously  with  a  deed  in  fee, 
signed  but  not  acknowledged  and  recorded  m  accordance  with  the 
provisions  of  a  State  statute,  cannot  be  admitted  to  convert  such  deed 
into  a  mortgage,  378. 

MUNICIPAL  CORPORATIONS.    See  Legislative  and  Judicial  Power, 
Are  creatures  of  government  and  can  have  no.  contracts  with  a 
State  legislature,  141. 

Assessments, 

Assessments  upon  abutting  properties  to  meet  expense  of  local 
improvements  a  valid  exercise  of  taxing  power,  366. 

A  city  ordinance  providing  that  personal  judgment  can  be  rendered 
against  property  owners  for  non-payment  of  assessments  for  im- 
provements, violates  the  prohibition  against  taking  property  without 
compensation,  366. 

Bofids, 

In  an  action  by  an  innocent  purchaser  for  value,  a  municipalitv  is 
estopped  from  denying  allegations  on  the  fiEu:e  of  its  bonds  that  they 
were  issued  according  to  law,  216. 

Liability  for  Contractor's  Negligence, 

Municipal  corporation  is  liable  where  it  agrees  to  pay  all  damages 
caused  by  construction ;  it  cannot  deles^ate  its  duty  to  a  contractor  so 
as  to  relieve  itself  from  responsibility  for  his  negligence,  360,  361. 

Liability  of  Selectmen, 

Selectmen  of  a  town  are  oersonally  liable  for  negligence  to  one 
employed  directly  by  them  to  construct  a  sewer,  nor  does  the  fact 
that  the  town  might  also  be  liable,  relieve  them,  904. 

Power  to  Tax, 

Charter  power  to  tax  '*all  real  and  personal  property"  in  the 
town,  does  not  confer  power  to  exempt  from  taxation,  504. 

Street  Improvements, 

A  law  assessing  the  cost  of  sewers  in  a  district  against  each  lot 
within  the  district  in  the  proportion  which  the  area  uiereof  bears  to 
the  whole  sewer  district,  exclusive  of  public  highways,  is  constitu- 
tional, 58. 

60 
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Street  Railways, 

The  sale  of  a  franchise  to  run  street  cars  does  not,  in  the  absence 
of  an  express  stipulation,  prevent  the  city  from  subsequently  exacting 
a  license  to  run  cars,  366. 

Taxation  of. 

While  the  right  to  tax  is  not  beyond  the  control  of  a  legislature, 
yet  it  may  be  that  a  municipality  cannot  be  deprived  of  its  property 
without  due  process  of  law,  141. 

Travellers  on  Streets, 

A  boy  who  walked  into  an  electric  wire  and  was  injured,  is  not  pre- 
vented from  being  a  traveller  within  the  meaning  of  a  Massachusetts 
Statute,  by  the  fact  that  just  before  the  accident  he  had  been  playing 
*'  tag,-  504.  ^ 

Ultra  Vires, 

Municipal  corporation  is  not  liable  for  damages  resulting  from  acts 
ultra  vireSf  as  excavating  beyond  city  limits,  807. 

NEGWGBNCE.    See  Attorney-at-Law ^Telegraph  Companies, 

Contributory  Negligence,    See  Wilful  Negligence— Admiralty, 

Attempting  to  get  on  moving  street  car,  not  per  se^  221. 

Not  chargeable  to  an  employee  who  has  apprised  his  master  of  the 
danger  of  the  work,  is  commanded  to  return  thereto,  and  in  conse- 
quence thereof  is  injured,  220. 

Not  chargeable  to  recipient  of  telegram  who  travels  to  the  address 
given  without  inquiring  of  the  compcmy's  agents,  although  he  ex- 
pected the  message  from  another  place,  223. 

Of  the  driver  of  a  private  carriage  over  whom  a  passenger  therein 
has  no  authority,  does  not  affect  the  latter*s  right  to  recover  against 
a  third  person  whose  negligence  caused  the  injury,  711. 

Counties  not  Liable, 

For  the  negligence  of  their  officers  or  agents,  564. 
Nor  for  personal  injuries  caused  by  defective  bridge,  unless  such 
liability  is  created  by  statute,  564. 

Evidence, 

In  an  action  against  a  railroad  company  for  killing  an  employee, 
defendant's  evidence  that  deceased  knew  of  their  custom  to  run 
switch  engines  at  an  unlawful  spe^,  is  admissible  as  showing  the 
risk  which  he  voluntarily  assumed,  428. 

Independent  Contractor,    See  Land— Municipal  Corporations, 

Definition,  354. 

Negligence  of  an  independent  contractor  cannot  be  imi)uted  to  his 
hirer,  unless  the  act  to  be  done  is  in  itself  unlawful,  is  per  se  a 
nuisance,  or  cannot  be  done  without  damage  to  third  persons,  319, 
322,  352,  357,  358- 

One  who  is  employed  b^  a  railroad  company  to  build  a  bridge,  the 
material  for  which  is  furnished  by  the  company,  who  have  the  right  to 
criticize  the  work,  but  not  control  it,  is  an  independent  contractor, 
who  is  alone  liable  for  the  negligent  acts  of  his  servants,  319. 

Where  a  railroad  company  contracted  with  a  construction  com- 
pany to  build  a  road,  and  by  the  negligence  of  the  latter  company 
the  plaintiff  was  injured,  recovery  could  be  had  only  against  the  con- 
struction company,  62. 

Employer  will  be  liable  if,  by  interference  or  by  reservation  of  the 
powers  of  the  contract,  he  nullifies  the  contractor's  independence; 
but  not,  if  the  power  of  supervision  reserved  is  confined  to  seeing  to 
the  production  of  the  intenaed  result,  355,  356,  357. 
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Employer  is  bound  to  see  that  machinery,  which  he  supplies  to  the 
contractor,  is  safe  and  sufficient  to  perform  the  work,  360. 

Whenever  there  is  a  duty  to  the  public  or  to  individuals,  resting 
upon  the  employer  in  regard  to  the  subject-matter  of  the  contract,  he 
will  be  liable  for  the  contractor's  negligence,  360. 
Cases  considered :  Hole  v.  Railway  Company,  331. 
Butler  2/.  Hunter,  333. 
Scammon  v.  City  of  Chicago,  336. 
City  of  Chicago  v,  Robbins,  338. 
Ordinary  Care. 

Rule  as  to,  407. 
Presumption  of. 

There  can  be  no  presumption  that  a  railroad  company  is  not  guilty 
of  negligence,  because  the  company  were  not  required  to  erect  gates 
at  the  crossing  where  the  accident  occurred,  431. 

Negligence  may  be  inferred,  where  a  railroad  company  runs  its 
trains  within  city  limits  at  an  illegal  speed,  431. 

Question  for  Jury. 

"Ordinary  care,**  as  a,  408. 

Negligence  of  employee  in  using  icy  step>s  when  leaving  work,  221. 
Negligence  in  attempting  to  ^et  on  moving  street  car,  221. 
Where  a  locomotive,  travelling  at  an  unlawful  speed,  struck  a 
trespasser  on  the  tracks  at  a  place  where  they  were  open  and  on  a 

Sublic  way,  and  where  the  engineer  could  have  seen  him  a  long 
istance  away,  but  gave  no  signal  in  time,  it  was  a  question  for  the 
jury  whether  the  negligence  of  the  engineer  was  so  wilful  as  to  over- 
come the  contributory  negligence  of  the  deceased,  255. 

Where  a  train  killed  a  child,  4  years  old,  on  the  track,  the 
negligence  of  defendant  in  not  keeping  a  reasonable  look-out  was  a 
question  for  the  jury,  368. 

It  is  a,  when  state  of  facts  is  such  that  reasonable  men  may  fairly 
differ  as  to  whether  there  was  negligence  or  not,  431. 
Sale  of  Defective  Machinery. 

Vendor  not  liable  for  injuries  sustained  by  servant  of  vendee,  unless 
it  is  shown  that  he  knew  of  the  defects,  566. 

Uuauthorized  Display  of  Fireworks. 

A  voluntary  spectator  cannot  recover  for  injuries  sustained  where 
the  explosion  occurred  without  negligence,  although  without  legal 
authority,  629. 
Wilful  Negligence. 

Where  defendant's  conduct  is  reckless,  the  contributonr  negligence 
of  the  plaintiff  is  no  defence  in  an  action  for  damages,  266,  267. 
PARENT  AND  CHILD. 
Emancipation. 

Minor  son  is  emancipated  by  a  marriage  even  without  his  father's 
consent,  and  is  entitled  to  his  earnings  so  far  as  they  are  necessary 
to  support  himself  and  family,  628. 

PARTNERSHIP. 
Agreement  to  Share  Profits. 

A  loan  of  money  to  a  firm  under  an  agreement  to  receive,  in  addi- 
tion to  interest,  a  share  of  the  profits,  does  not  constitute  the  lender 
a  partner,  567. 

Criterion  of  Partnership. 

Contribution  of  property  or  money  to  carry  on  a  joint  business  for 
a  common  benefit  and  an  ownership  and  sharing  of  the  profits  in 
certain  proportions,  567. 
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Where  three  or  more  execute  articles  of  incorporation  under 
general  State  laws,  but  do  not  complete  the  organization,  they  are 
not  liable  as  partners  because  one  independently  engages  in  busmess 
under  the  corporate  name  and  without  fulfilling  the  JiegpX  require- 
ments for  the  management  of  corporations,  431. 
Joint'Ownership  of  Land, 

Joint-owners  who  have  bought  on  speculation  not  partners,  287. 
Tax  on  Stock, 

Stock  of  unincorporated  foreign  company  whose  shares  are  trans- 
ferable and  commercially  regarded  as  stock,  is  taxable  under  a 
statute  including  all  slocks  except  U.  S.  stocks,  63. 

PATENTS.    See  Injunction, 
Infringement, 

In  violation  of  injunction,  will  not  be  restrained  by  attachment, 
where  a  new  question  concerning  the  patent  has  arisen  since  granting 
of  the  injunction,  222. 

PLEADING. 
Curing  Defects. 

Defective  complaint  cannot  be  cured  by  reliance  upon  defendant's 
answer  which  alleges  the  facts  the  complaint  should  have  stated,  629. 

Departure. 

There  can  be  no  departure,  in  subsequent  pleadings,  where  no  case 
is  made  out  in  the  complaint,  629. 

POLICE  POWERS. 
Fisheries, 

State  statute  prohibiting  non-residents  to  plant  or  gather  oysters  in 
State  waters,  not  an  unconstitutional  discrimination,  but  a  valid 
exercise  of  the  police  power,  284. 

Public  Health, 

City  ordinance  giving  to  A  the  exclusive  right  of  removing  dead 
animals,  a  valid  exercise,  222. 

PRACTICE.    See  Courts-— Removal  of  Causes, 
PRINCIPAL  AND  SURETY. 
Change  in  Obligation  of  Bond. 

Surety  on  cashier's  bond  cannot  escape  liability  where  the  new 
duties  assumed  did  not  modify  or  interfere  with  his  duties  as  cashier, 
624. 

PUBLIC  RECORDS.    See  Mandamus— Equity —Injunction— Corpora- 
tion. 

RAILROAD  COMPANIES.    See  Carriers  of  Freight— Constitutional 
Law—Interstate  Commerce — Mortgages. 

Contributory  Negligence. 

Although  the  train  was  going  at  an  unlawful  speed  the  plaintiff 
cannot  recover  if  he  could  have  avoided,  danger  by  stopping  and 
looking,  563. 

Slightest  voluntary  projection  of  the  limbs  of  a  passenger  con- 
stitutes, 504. 

Eminent  Domain. 

Exercise  of  the  power  will  be  restrained  where  the  railroad,  char- 
tered under  general  State  laws,  is  for  private  use,  222. 
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Jnjuries  to  Employees. 

Not  liable  for,  through  defects  in  construction  of  side  tracks,  144. 
Injuries  to  Volunteer, 

A  bystander  called  by  a  head  brakeman,  who  is  without  authority 
to  employ,  to  assist  in  switching,  is  a  volunteer  and  cannot  recover 
for  injuries  received,  565. 

Liability. 

An  elevated  railroad  is  liable  for  impairment  of  easements  in  the 
highway  of  an  abutting  owner,  where  the  road  was  built  without 
condemning  said  easements,  144. 

Liens  for  Supplies, 

Persons  furnishing  supplies  to  a  railroad  are  entitled  to  payment 
out  of  the  earnings  thereof  before  the  payment  of  interest  on  the 
mortgage  bonds,  or  for  permanent  improvements,  143. 

Maintenance  of  Road, 

Not  bound  to  exercise  the  same  degree  of  care  in  maintaining  its 
side  tracks  as  its  main  tracks,  144. 

Mandamus, 

Will  not  lie  to  compel  the  maintenance  of  a  station  at  a  particular 
point  along  its  line,  221. 

Party  Tickets,    See  Interstate  Commerce, 
Passenger,    See  Tickets, 

Five  hundred  dollars  damages  for  being  compelled  to  pay  fare  twice 
Hot  excessive,  where  ejection  from  train  was  threatened,  499. 

May  recover  damages,  where  compelled  to  pay  again  after  having 
given  up  ticket  for  whole  trip  to  another  conductor,  499. 

Refusal  to  stop  train  at  a  station  not  scheduled,  but  to  which  fare 
has  been  collected  renders  the  company  liable  both  in  tort  and  in 
contract,  708. 

In  the  absence  of  statutory  regulations,  passenger  may  be  ejected 
wherever  he  is  not  unreasonably  exposed  to  danger,  625. 

Tickets,    See  Passenger, 

The  company  is  liable  in  both  assumpsit  and  tort,  where  a  con- 
ductor refuses  to  accept  a  ticket  given  by  the  compan  v  which  describes 
the  trip  incorrectly,  and  ejects  the  passenger,  who  has  no  money  to 
pay  the  fare,  63. 

Company  is  liable,  for  refusing  ticket  on  account  of  illegibility  of 
^te,  where  it  was  in  same  condition  as  when  purchased,  625. 

Right  to  eject  passenger  for  non-pa^^ment  of  fare  is  not  affected  by 
liis  belief  in  his  nght  to  ride  after  expiration  of  his  ticket,  625. 

Company  is  responsible  for  statements  of  regulations  concerning 
tickets  made  by  conductor,  288. 

Where  the  agent  delivers  an  erroneous  ticket  to  the  passenger,  the 
latter  must  pay  his  fare  or  be  ejected  from  the  train,  and  must  rely 
upon  his  remedy  in  damages  for  the  neglieent  mistake,  901. 

Company  is  liable  in  damages  for  a  conductor's  refiisial  to  accept  a 
ticket  perfect  in  all  respects,  with  the  exception  of  having  lost  its 
color  by  having  been  accidentally  wet,  904. 

Humiliation  and  shame,  suffered  by  being  obliged  to  pay  another 
fare  or  suffer  ejection,  are  the  subjects  of  damages,  904. 

Trespassers  on  Tracks.    See  Negligence, 

Violation  of  Rules, 

Riding  in  express  car  in  wilful  violation  of  rule  will  prevent  recov- 
ery for  injuries  sustained  therein,  although  the  conductor,  knowing 
the  plaintiiPs  position  did  not  enforce  the  rule,  804. 
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REAL  ESTATE.     See  Land, 

REAL  ESTATE  BROKERS.    See  Executors  and  Administrators— -Hus- 
band and  Wife, 
Amount  of  Commission, 

The  contract  governs;  but  where  indefinite,  the  broker  is  entitled 
to  a  reasonable  compensation  to  be  determined  by  evidence  of  the 
price  usually  paid,  768. 

Commissions  on  Exchange  of  Property, 

A  broker  is  entitled  to  a  commission  on  an  exchange;  but  his  oral 
promise  to  charge  no  commission  unless  an  exchange  is  effected^ 
made  without  consideration  after  performance  of  his  original  contract 
to  procure  a  purchaser,  is  not  binding,  768. 

Dividing  Commissions. 

Agreement  between  brokers  and  one  of  three  purchasers,  which  is 
concealed  from  all  the  other  parties,  will  not  affect  the  brokers*  right,, 
where  the  vendor  is  not  prejudiced,  767. 

Double  Commissions, 

Commissions  cannot  be  recovered  from  both  parties,  unless  the 
double  employment  was  known  to  both  parties,  767. 

Independent  Sale  by  Principal. 

Principal's  right  to  sell  independently  of  the  broker  always  exists,, 
but  he  must  not  sell  to  one  who  is  negotiating  with  thfe  agent,  and 
must  give  the  agent  notice  of  his  sale,  766. 
Revocation  of  Authority, 

A  sale  effected  by  one  of  several  brokers  employed  respecting  the 
same  property,  with  notice  of  each  others'  employment,  works  an  im- 
mediate revocation  of  the  rights  of  all  the  others,  766. 

Right  to  Commissions, 

The  right  exists  only  when  he  produces  a  purchaser  ready  to  com- 
ply with  the  principal's  terms  in  all  essential  particulars,  758,  761^ 
762.  764,  766. 

Broker  is  entitled  to  commissions  if  the  principal  accepts  a  sale 
upon  terms  different  from  those  at  first  proposed,  759. 

Broker  cannot  claim  commissions  for  voluntary  services;  he  must 
show  authority  express  or  implied,  to  prove  his  right,  759. 

Broker  for  a  corporation  must  show  employment  by  one  who  can 
bind  the  corporation,  or  a  ratification  of  his  services  in  order  to  estab- 
lish his  claim,  761. 

The  sale  must  have  been  effected  through  the  broker's  agency,  but 
to  establish  his  right,  the  transaction  need  not  be  completed  by  con- 
veyance within  the  limited  duration  of  his  agency,  762,  763. 

It  is  sufficient  to  establish  the  broker's  right,  if  one  who  has  re- 
ceived knowledge  of  the  property  from  him  deals  directly  with  the 
principal,  762. 

But  no  right  exists,  where  the  broker  fails  in  selling,  and  the  prin- 
cipal succeeds  with  the  same  party,  762. 

Nor  where  he  secures  a  proposition  from  a  party  with  whom  the 
principal  has  been  in  treaty  prior  to  the  agency,  763. 

But  the  right  remains  if  the  owner  sells  Uie  property  to  parties  with 
whom  the  agent  is  in  treaty,  unless  he  ts  ignorant  of  the  fact;  or  if 
he  changes  the  terms  of  the  sale,  whereby  it  falls  through,  764,  765. 

Right  is  not  defeated  by  the  owner's  failure  to  inform  the  broker  of 
defects  in  title,  whereby  the  sale  is  lost;  even  if  the  commissions- 
were  to  be  paid  out  of  the  proceeds  of  the  sale,  763,  764. 

But  the  right  is  lost  if  the  sale  fails  through  the  misrepresentations- 
of  the  other  party  which  leads  the  principal  to  withdraw  from  the 
transaction,  764. 
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Where  a  principal  says  nothing  about  the  kind  of  deed  he  will 
^ve,  and  the  prospective  purchaser  refuses  to  complete  the  contract 
unless  the  owner  gives  a  warranty  deed,  which  he  refused  as  he  has 
a  good  title,  and  the  sale  falls  through;  the  broker  is  not  entitled  to 
<K>mniissions,  758. 

Broker  must  act  with  perfect  good  faith,  but  his  rights  are  not  af- 
fected by  misrepresentations  innocently  made  which  do  not  mislead 
the  vendor,  767. 

Where  the  law  requires  a  license,  it  must  be  paid  before  the  broker 
can  recover  commissions  on  sales  effected,  768. 

Revocation  of  authority  will  not  divest  broker's  right,  if  it  is  made 
to  defeat  his  claim,  765. 

Revocation  of  auUiority  of  an  authorized  agent,  without  notice  to 
a  validly  appointed  sub-agent,  will  not  affect  the  rights  of  the  latter, 
760,  765. 
Sale  of  Option, 

Which  is  never  exercised  does  not  entitle  broker  to  commissions, 
768. 

RECIPROCITY  ACTS. 

Constitutionality  of,  65,  173. 
REMAINDER.    See  Land. 
REMOVAL  OF  CAUSES  FROM  STATE  COURTS. 

An  action  to  annul  a  judgment,  where  the  parties  are  citizens  of 
different  States,  can  be  removed  only  when  the  proceeding  is  an  orig- 
inal and  independent  one,  59. 

Where  a  decree  is  sought  to  be  set  aside  on  the  ground  of  fraud, 
the  State  Court  will  refuse  to  recogfnize  the  ri^ht  of  removal,  unless 
the  bill  in  equity  alleges  that  proof  establishing  the  fraud  was  dis- 
covered after  the  judgment  at  law  was  rendered  afler  the  legal  time 
for  obtaining  new  trial  had  expired,  and  the  evidence  could  not  have 
been  obtained  by  diligence  within  such  time«  59,  60. 

Where  judgments  have  been  rendered  in  several  cases  depending 
upon  the  same  facts,  a  proceeding  to  enjoin  the  plaintiffs  from  tak- 
ing advantage  of  the  judgments  so  obtained  can  be  removed  into 
the  Federal  courts,  the  aggregate  amount  involved  exceeding  $3,000, 
though  each  judgment  is  for  less  than  J500,  60. 

Stay  of  Proceedings, 

Where  a  case  is  reversed  and  remanded  by  the  Supreme  Court  to 
the  State  Court  because  the  latter  had  lost  its  jurisdiction  by  the  pe- 
tition for  removal,  the  Circuit  Court  may  use  its  discretion  in  order- 
ing stay  of  proceedings  until  costs  in  the  State  Court   are  paid, 

RES  JUDICATA. 

Is  the  term  properly  applied  to  a  judgment  of  a  Court  of  last  resort, 
in  place  of  '*  res  adjudicata  "  as  commonly  seen,  611. 

RIOT.    See  Forcible  Entry — Master  and  Servant. 

Homestead  Labor  Riots,  556,  691. 
ROADS  AND  STREETS. 
Damages  for  Change  of  Grade, 

Where  a  permanent  s^de  of  highway  is  established,  the  body 
changing  the  grade  is  liable  for  damages  caused  by  the  change.  Cases 
pro  and  contra^  538. 

Dedication  of. 

Use  of  private  street  by  public  for  three  years  without  objection  by 
owner  of  fee,  sufficient  to  show,  367. 
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Opening  and  Improving. 

An  ovmer  who  petitioned  for  the  improvement  of  an  abutting  streel^ 
is  estopped  from  claiming  damages  for  the  overflow  of  a  water  coarae^ 
which  was  damaged  by  such  improvement,  143. 

Safe  Condition, 

Municipality  is  liable  for  injuries  resulting  from  unsafe    condi- 
tion, even  though  such  condition  is  due  to  negligence  of  a  contractor 
359. 
RULE  AGAINST  PERPETUITIES.    Sec  Conjlict  of  Laws. 
SALE.    See  Actions — Liquor  Laws, 
Clubs, 

There  is  no  sale  when  members  obtain  liquor  at  not  more  than  oott 
price,  221,  864. 

Delivery, 

Marking  and  piling  lumber  separately  is  sufficient  delivery  as- 
against  creditors,  223. 

SET-OFF.    See  Banks— Bills  and  Notes— Insolvency. 
SLANDER  AND  LIBEL. 
Exemplary  Damages. 

In  an  action  of  slander  can  be  recovered  only  where  defendant  was- 
actuated  by  malice  toward  plaintiff,  63a 

Ground  of  Action, 

Action  of  libel  may  be  maintained  by  a  railroad  company,  withoot 
proof  of  special  damage,  for  a  publication  charging  them  with  such 
incapacity  and  negligence  in  their  business  as  would  induce  shippeis- 
to  refrain  from  employing  them,  144. 

Implication  of  Malice, 

Malice  is  implied  where  the  words  spoken  impute  a  crime,  and 
are  reiterated  on  the  stand  after  their  falsity  has  been  shown,  63a 

Publication. 

Where  a  wife  opened  a  letter  and  read  it  with  her  husband,  the 
publication  of  the  libel  was  her  own  act  and  she  could  not  recover. 
Husband  and  wife  are  distinct  persons  in  respect  to  the  publicalioa 
of  a  libel,  503. 

SPIRITUALISM.    ^Kt  Deeds— DeceU— Wills. 

The  effect  of  the  belief  upon  conveyances  inter  vivos^  504. 
The  effect  of  the  belief  upon  testamentary  dispositions,  569. 

STARE  DECISIS. 

A  new  method  of  avoiding  the  rule  suggested,  489. 

STATUTE. 
Object. 

Act  "to  encourage  cultivation  of  ramie,'*  providing  appropriationa 
"to  encourage  cultivation,  etc.,"  and  ''for  purchase  of  ramie,**  la- 
in valid  under  California  Constitution  prohibiting  more  than  one  item 
of  appropriation  in  bills  making  appropriations  of  money,  500. 

Validity. 

An  ordinance  prescribing  both  fine  and  imprisonment  for  its  viola- 
tion, and  providing  that  the  license  and  money  paid  therefor  shall 
remain  fotfeited,  although  an  acquittal  should  t^e  place  upon  appeal 
and  trial  de  novo^  is  void  as  being  oppressive  and  unreasonable,  568^ 
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STATUTE  OF  FRAUDS.    See  Conflict  of  Laws. 

SUNDAY  LAWS.      See  Contracts,  723. 

TAXATION.    See  Interstate  Commerce— Constitutional  Law, 

Equality  of. 

Equal  when  paid  exclusively  by  those  for  whose  benefit  the  money 
collected  is  expended,  217. 

Legislative  Control, 

Right  of,  not  such  a  vested  right  of  property  as  to  be  beyond 
control  of  the  legislature,  141. 

Public  Purpose,    See  Constitutional  Law, 

Grant  of  money  for  benefit  of  a  destitute  person,  not  for  a  public 
purpose,  312. 

But  laws  for  the  benefit  of  the  poor  in  general,  or  dealing  with 
poverty  of  certain  kinds,  are  for  a  public  purpose,  313. 

TELEGRAPH  COMPANIES. 
Negligence, 

Where  a  message  is  sent  to  A.  in  care  of  B. ,  and  B.  cannot  be  found, 
the  company  is  liable  in  damages  to  A.  when  an  effort  to  find  A., 
if  made,  would  have  been  successful,  144. 

Transmission  of  Messages, 

Error  calling  person  addressed  to  wrong  place  not  excused  because 
message  was  unrepeated,  as  the  condition  as  to  unrepeated  messages 
applies  only  to  the  sender,  223. 

TRADE-MARKS. 
Counterfeiting  ^Labels, 

Labels  are  entitled  to  protection  where  they  are  so  successfully 
counterfeited  that  those  purchasing  with  the  usual  degree  of  care  are 
deceived,  631. 

Word, 

**  Celluloid**  being  originally  a  fancy  and  arbitrary  name,  is  a  valid 
trade-mark;  but  its  use  in  connection  with  a  totally  different  sub- 
stance, will  not  be  enjoined,  64. 

TREASON. 

*•  Levying  IVar,** 

Opposition  to  the  enforcement  of  law  by  force,  numbers  or  intimi- 
dation, to  be  treason,  must  have  for  its  object  a  public,  and  not  a 
private  jjurpose,  694,  698. 
Organized  resistance  to  State  authority,  as  the  criterion,  696, 

TRUST  COMBINATIONS.     See  Corporations. 
TRUSTS  AND  TRUSTEES. 
Charitable, 

Depend  upon  the  common  law  of  England  for  their  origin,  237, 
239.  243,  244,  245,  246. 
Indehniteness  in  objects,  immaterial  in  charitable  trusts,  238,  241. 
Cy  pres  doctrine,  its  true  meaning  and  application,  249,  251,  252. 
Cy  pres  doctrine  not  recognized  in  New  York,  therefore  there 'must 
be  a  recognized  beneficiary  who  can  enforce  the  trust.   (See  *  *  Decision 
in  Tilden  v.  Green,**  p.  235),  75,  79,  123,  125,  126,  127. 

Vagueness,  indefinitencss  and  uncertainty  in  the  objects  will  not 
invalidate,  provided  a  discretionary  power  exists  in  a  trustee  to 
supervise  the  application  of  the  fund,  and  the  gift  is  to  a  technical 
charitable  purp<^,  124. 
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When  the  dbcretion  of  some  one  is  essential  to  create  a  beneficial 
right,  and  the  trustee  is  precluded  from  exercising  it  for  his  own 
benefit,  the  devise  is  void  unless  the  object  is  charitable,  522,  524. 

Rule  in  Morice  v.  Bishop  of  Durham,  522. 

In  Connecticut  a  bequest  to  general  charitable  purposes,  without 
naming  a  beneficiary,  is  void,  128. 

A  devise  of  a  residuary  estate  in  trust  for  an  institution  not  in 
existence,  with  a  discretion  vested  in  the  trustees,  if  they  shall  deem 
its  incorporation  inexpedient,  to  use  the  fund  for  such  charitable 
purposes  as  will  render  it  most  beneficial  to  humanity,  is  invalid,  as 
designating  no  beneficiary  who  can  enforce  the  trust,  and  vesting 
entire  power  in  the  trustees  to  give  or  withhold  the  fund.  (See 
Tildeu  V,  Green,  p.  235),  75. 

Legality  of. 

Where  legal  or  illegal  testamentary  trusts  are  so  connected  that 
the  rejection  of  the  illegal  would  defeat  the  testator's  intention,  or  do 
injustice  to  the  beneficiaries,  all  must  be  held  illegal  and  fall,  75, 
84,98. 
Loss  of  Investment, 

Loss  of  portion  of  trust  fund  by  insecure  investment,  should  be 
apportioned  between  life  tenant  and  remainder-man,  in  proportion  in 
which  the  principal  sum  of  the  investment  bears  to  the  interest  due 
thereon  when  the  investment  is  realized  upon,  432. 

Mingling  Trust  Funds,    See  Assignments. 

Where  a  trustee  of  funds  allows  a  firm  to  which  he  belongs  to  use 
them  without  giving  security,  although  their  loan  was  authorized 
only  upon  real  estate  security,  and  the  firm,  becoming  insolvent, 
first  execute  a  mortgage  to  secure  the  funds,  and  then  make  an 
assigrnment,  the  preference  is  void,  and  the  cestui  que  trust  stands  in 
the  position  of  a  simple  contract  creditor,  711. 

Powers  in  Trust. 

To  render  valid,  there  must  be  certainty  of  object,  116,  237. 
Purchase  of  Trust  Property, 

A  trustee  may  not  purchase  from  his  cestui  que  trust  unless  their 
relations  have  been  dissolved,  and  he  has  communicated  to  his 
vendor  all  his  knowledge  of  the  property's  value,  744. 

Trustee  is  not  permitted  to  purchase  ior  others,  745. 

Where  the  trustee  becomes  personally  interested  in  the  purchase, 
the  sale  will  be  set  aside  whether  it  was  made  by  virtue  of  the 
trustee's  power  or  under  the  supervision  of  the  court,  745. 

But  in  Tennessee  sales  under  judicial  supervision  are  excepted,  746. 

Where  the  cestui  que  trust  seeks  to  have  the  sale  of  propertjr  pur- 
chased by  the  trustee  set  aside,  the  court  will  receive  no  evidence 
to  show  the  bona  fides  of  the  transaction,  745. 

In  Texas  and  Missouri,  executors  and  administrators  may  not  pur- 
chase their  decedents'  estates;  but  in  South  Carolina  the  rule  is  other- 
wise, 746. 

But  in  Missouri  administrators  may  purchase  at  adverse  sales, 

749- 

In  Alabama,  South  Carolina  and  Texas,  a  trustee  who  is  beneficially 
interested  may  purchase  the  trust  property  at  public  sale;  and  (pro- 
bably), also  a  preferred  creditor  who  is  trustee  for  the  payment  of 
debts,  but  not  where  the  deed  of  trust  provides  for  the  payment  of 
•creditors  ratably,  747. 

Where  the  sale  is  under  adversary  proceedings  the  general  rule  is 
that  the  trustee  may  not  purchase,  748. 

But  in  Pennsvlvania,  purchases  at  such  sales  have  been  permitted 
on  the  ground  that  the  trustee  has  then  no  duty  to  perform  m  regard 
to  the  trust  property,  748. 
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The  Pennsylvania  exception  has  been  narrowed  by  decisions  re- 
quiring perfect  good  faith  respecting^  the  sale  as  a  condition  to  the 
validity  of  the  trustees*  title,  740,  748,  749. 

A  trustee  may  acquire  an  indefeasible  title  at  his  own  sale,  by  (a)  a 
new  contract  with  the  c.  q.  t.,  divesting  him  of  the  character  of  trus- 
tee, but  under  the  supervision  of  the  Court;  or  (d),  he  may  file  a  bill 
asking  leave  of  the  Court  to  become  a  bidder,  750. 

UNDUE  INFLUENCE.     See  Deeds— Wills, 

UNITED  STATES  COURTS. 

Circuit  Courts  of  Appeal,  45. 
Habeas  Corpus, 

May  review  upon  habeas  corpus^  at  anjr  time  before  removal  of 
prisoner,  the  action  of  State  executive  in  issuing  warrant  of  rendi- 
tion, 429. 

Upon  habeas  corpus,  a  Federal  Court  may  examine  an  indictment 
found  in  another  circuit  against  a  prisoner  who  is  awaiting  removal, 
so  far  as  to  be  satisfied  that  the  offense  is  one  that  may  be  tried  in  the 
former  to  which  the  accused  is  sought  to  be  removed,  710. 

Jurisdiction, 

S.  C.  U.  S.  has  no  jurisdiction  over  appeals  from  C.  C.  U.  S.:  in 
cases  dependent  upon  adverse  citizenship,  143. 

S.  C.  U.  S.  has  a  right  to  review  action  of  State  Court  where  the 
conclusions  of  the  latter  involve  the  denial  of  a  privilege  under  the 
Constitution  and  laws  of  United  States,  285. 

S.  C.  U.  S.  has  jurisdiction  as  to  all  plaintiffe  claiming  under  a 
title  whose  validity  is  involved  in  the  determination  of  the  cause, 
where  the  whole  amount  involved  exceeds  $5,000,  although  none  of 
the  individual  claims  exceed  that  sum,  288. 

Jurisdiction  of  S.  C.  U.  S.  over  cases  concerning  rights  to  State 
political  offices,  405. 

Jurisdiction  of  Circuit  Courts  of  Appeal  in  cases  arising  under  the 
Chinese  Exclusion  Acts,  48. 

C.  C.  U.  S.  has  jurisdiction  over  suits  brought  by  receiver  of  a  na- 
tional bank  without  regard  to  the  amount  involved,  61 . 

Where  a  person  is  in  custody  by  a  judgment  of  a  State  Court  under 
a  State  statute,  jurisdiction  of  United  States  courts  extends  to  the 
inquiry,  upon  habeas  corpus,  into  the  constitutionality  of  such  stat- 
ute, 61,  62. 

Stay  of  Proceedings, 

Cannot  stay  proceedings  in  a  State  Court,  but  as  between  the  par- 
ties t)efore  it  may  enjoin  the  plaintiife  from  enjoying  an  inequitable 
advantage  obtained  by  a  judgment  therein,  60. 

Will  issue  injunction  to  restrain  execution  of  State  law,  only  where 
complainant  shows  the  unconstitutionality  of  the  law  and  makes  out 
a  case  cognizable  in  equity,  218. 

Writ  of  Proh  ibition . 

S.  C.  U.  S.will  not  issue  writ  of  prohibition  to  restrain  a  lower  Court 
from  executing  its  sentence,  where  the  amplication  was  made  after 
judgment  and  sentence,  and  no  want  of  junsdiction  appecu^  upon  the 
face  of  the  proceedings;  nor,  where  to  grant  the  writ  would  be  to 
review  the  actions  of  the  government  in  a  question  pending  between 
it  and  a  foreign  power,  367. 

WILLS. 
Ambiguity, 

Where  a  bequest  was  claimed  by  two  institutions,  evidence  that 
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testator  was  interested  in  the  church  which  managed  one  of  them 
was  admissible  to  show  his  intention,  224. 

Bequests  Valid  Where  Made,    See  Conflict  of  Laws. 

Bequests  Charged  on  Land, 

Legacies  are  charged  on  the  land  where  the  testator  made  no 
specific  devise  of  the  real  estate,  but  by  including  both  his  realty  and 
personalty  in  the  residuary  clauses,  showed  his  intention  to  treat 
them  as  a  common  fund,  808. 

Construction  of. 

Where  testator,  having  left  children  and  step-children,  had  de- 
scribed the  latter  in  a  bequest,  they  had  no  participation  in  the 
residue  left  to  **  my  wife  and  children^*'  224. 

Grant  of  estate  in  fee  is  reduced  to  an  estate  for  life  by  a  subse- 
quent clause  giving  a  remainder  upon  the  contingency  that  the  estate 
shall  not  be  dispo^  of  during  the  liffe  of  the  grantee,  64. 

Memorandum. 

Written  in  past  tense,  called  **  nuncupative,"  and  signed  above 
figures  which  formed  no  part  of  the  will,  is  valid,  287. 

Powers,    See  Conflict  of  Laws, 

Where  the  decree  of  a  power  to  dispose  of  land  by  deed  or  will 
executed  the  power  by  will  and  subsequently  executed  a  deed,  which 
was  rescinded  by  a  reconveyance,  the  prior  execution  remained  in 
full  force,  712. 

In  New  York  a  general  bequest  passes  property  over  which  testator 
had  a  power  of  appointment ;  but  in  Rhode  Island  the  intent  to 
execute  the  power  must  appear  affirmatively,  629. 

Undue  Influence, 

To  avoid  a  will  the  undue  influence  must  so  constrain  the  testator's 
volition  that  he  is  prevented  from  following  his  own  inclinations,  577. 

Where  the  insane  delusion  of  a  testator  does  not  appear  to  have 
influenced  his  disposition  of  his  property,  his  will  is  valid,  569. 

While  a  belief  in  the  preternatural  is  not  per  se  an  insane  delusion, 
yet  it  may  amount  to  such  where  it  does  not  permit  the  free  exercise 
of  the  will,  573.  581,  582,  588,  589. 

If  the  spiritualistic  or  other  religious  belief  of  the  testator  appears 
to  have  appreciably  aflected  the  provisions  of  his  will,  the  presump- 
tion of  undue  influence  is  created,  577. 

For  the  presumption  to  attach  it  sufficient  if  there  is  a  likelihood 
of  some  remote  benefit  to  accrue,  provided  the  contingency  is  not  too 
remote.  580. 

Where  a  spiritual  adviser  or  a  spiritualistic  medium  has  procured 
a  benefit  for  himself,  or  a  third  person  by  playing  upon  the  testator's 
preternatural* beliefs,  or  by  virtue  of  his  relation  to  the  testator,  the 
exercise  of  undue  influence  is  presumed,  and  the  burden  of  proving 
the  contrary  is  upon  the  beneficiary,  574,  576,  579,  588. 

Where  the  spiritual  adviser  draws  up  the  will  himself,  or  has  it 
drawn  up  and  is  present  at  it$  execution ,  the  presumption  of  undue 
influence  is  strongest ;  and  when  the  facts  are  contrary  the  presump- 
tion is  correspondingly  weak,  578,  581. 

WRITS. 
Amendment  of  Return, 

After  a  sheriff*  or  deputy  has  gone  out  of  office,  he  cannot  amend 
a  defective  return  made  while  in  office,  without  an  order  of  court,  630. 
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